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~ BEFORE. THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, o
PESHAWAR

Appeal No. 726/2016

" Date of Institution ...  18.07.2016

Date of Decision ... 15.12.2017
Nasir Iqbal S/O Lal Gohar, R/O village Yagh1 Ghulam Khel, Tehsil Takht-e-
~ Nasrati & D1str1ct Karak. .. (Appellant)
VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Public Health
“Engineering, Peshawar and two others. '

(Respondents)
'MR. FARMANULLAH KHATTAK, ... For appellant
Advocate ‘
"MR. KABEERULLAH KHATTAK,
' Addl Advocate General ...For respondents.
MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
MR. MUHAMMAD AMIN KHAN KUNDI, ... MEMBER

JUDGMENT

NIAZ MUIHAMMAD KHAN., CHAIRMAN.-  Arguments of the learned

counsel for the parties heard and record perused.

FACTS =

2. The appellant was appointed Operator Cum Valve Man on 15.01.2016. His

appointment order was cancelled on 23.02.2016, against which the appellant filed

o Wfit-Petition before the Worthy Peshawar High Court on 29.02.2016. The same

was decided on 21.03.2016 for want of jurisdiction. Thereafter, the appellant filed |




departmental appeal on 05.04.2016 which yyas'n_pf responded to and thereafter, he

filed the prescﬁf service appeal on 18.07.2016.

ARGUMENTS.

3. At the very outset, the learned Addl. Advocate General objected to the
maintainability bf this appeal on the ground that the appellant is not a civil servant

and also on the ground that the present appeal is time barred.

4. - To rebﬁt this objlection, the learned couﬁsel for the appellant argued that the
apbéllant is a civil servant as is apparent from the order of the Worthy Peshawar
High Court dated 21.3.2016. While defénding the objection of limitation, he argued
that for the purpose of limitation for the departmental appeal, the reckoning date
would be theldec'ision of the Worthy Peshawar High Court. That his departmental
appeal waé within time and this service appeal is, therefore, also within time. He

relied upon some judgments of the Superior Courts in order to augment his

arguments that when the departmental appeal is not responded to then even the time
* barred departmental appeal would become within time. In this respect he specially
_relied upon a judgment reported as 2004-SCMR-527. The learned counsel for the
:appell-'emt also félied upon judgments reported as 1995-SCMR-950, 1999-SCMR-

' '988, PLD 2002-Supreme Court-84, 2016-SCMR-189 and 2002-SCMR-82.
~ CONCLUSION.
‘ 5 | ~ This Tribunal is first to decide the issue of limitation and if the appeal is

held to be within time, then the merits of the appeal would be touched. Admittedly

there is no application for condonation of delay in the present appeal. The learned
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counsel for the appellant is of the view that the appeal is within time, therefore,

there was no need of application for condonation of delay. The learned counsel for

“the appellant has not been able to show any law or judgment in which pursuing a

remedy before wrong forum and the decision of the wrong forum would provide

 terminus a quo for the purpose of limitation. It is now a settled issue after the

issuance of juAdgment of the Larger Bench of the august Supreme Court of Pakistan

~

_ reported as PLD-2016-Supreme Court-872, that time consumed before wrong forum

on any ground including wrong advice of the counsel, actus curaie, ignorance of
law, negligence are per se no ground for condonation of delay. In order to get the

relief of condohation, the appellant would have to specifically mention the ground

~ which misled the counsel or the appellant to have resorted to wrong forum. The

appellant has not moved any application for condonation of delay much less any
reason for the'delay. In the judgment relied upon by the learned counsel for the

appeilant reported as 2004-SCMR-527, the Tribunal accepted the application for

condonation of delay but no application for condonation of delay has been moved

'by‘ the present appellant. In the judgment reported as 1995-SCMR-950 the

departmental appeal was decided which is not the case in hand. In the judgment

‘reported as PLD-2002-Supreme Court-84 there was also an application for

condonation of delay. In the judgment reported as 2016-SCMR-189, the Worthy
High Court had sent the appeal to the Service Tribunal which is not the case in
hand. In the ju_dgment reported as 2002-SCMR-82, there was also an application for

condonation of delay. But now after the judgment of the Larger Bench of the august

‘Supreme Court of Pakistan as mentioned above, the condonation on the ground of

pursuing the remedy before wrong forum would be decided on the basis of criteria
laid therein which is missing in present appeal. Regarding the objection of

Jurisdiction as raised by the learned AAG, this Tribunal is not in agreement with the
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 learned AAG because the Worthy High Court has decided that the appellant is a

- civil servant.

- 6. ‘Consequently, this appeal being time barred is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

(NIA KHAN)

% WW W/’?// S e CHAIRMAN

(MUHAMMAD AMIN KHAN KUNDI)
: MEMBER

. ANNOUNCED
15.12.2017 -
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28.11.2017 . 'édunsel for the .a'ppelllant and Mr. Ziaull-ah,A DDA
for the respondents presént. Counsel for the appellant seeks

adjournrﬁent. Adjourned. To come up for arguments on

15.12.2017 before the D.B -
M:gar : B ‘ / A :

15.12.2017 Counsel for the ‘appellant and Mr. Kabeerull‘ah Khattak,
Addl. - Advocate General for respondents. present.

Arguments heard and :record perused.

V1de our detalled Judgment of today, thls appeal is
dlsmlssed Parties are left to bear their own: costs F1le be

con31gned to the record room.

" MEMBER =

ANNOUNCED
15.12.2017




13.033017 . -

~ . present. Clerk counsel for appellant requested for adjournment as sen10r I

counsel for appellant is not in attendance today Adjournment granted To'

(ASHFAQUE Tl
MEMBER

12.07.2017 Junior to counsel for the app'ellant and Asstt. AG .'l"orv_th‘e
respondents plesent. Requested l’ol adjournment vaS‘s'e-ni(')r_ |
counse! for the appellant is busy in Peshawar l—liéh C_ourt.
Adjourne‘d."l‘o come up for aréuments on 17.11.2017 before | !

the D.13.

Khan) (M. Amin Khan Kundi)
er(lZ Member(J) :

(Gul 7

17.11.2017 Counsel for the appellant and Addl. AG for‘the
respondents present. Arguments partly heard. To come up
for further arguments on 28.11.2017 before this D.B. .

e aar

Member , \ tman -
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726/2016
- »
22.09.2016 : ‘None: ﬁres;ept' on "Behalf “of the :epﬁellamt. ‘M/S Afsar Khai;,‘"
Assistant ‘étnd Mﬁhé;nunad lsmail, Si-ib-Engineer alongwith Additi‘onal‘/
AG for respondents pfesent; Written reply by respondents not submitted.
The learned Additlonal AG requested for time to file written teply
Request accepted Te come up for written reply/comments on
08. 112016beforeSB T Y R
Member
08112016 _ ‘. "Clerk- to ceﬁnsel for the appellaht and Mr.
| Naveed, Jumor Clerk alongwith Addl. AG for
: respondents pre}ent ‘Written® reply submltted by o
respondents No T and 2. To come up for wntten reply o
of respondent NQ. 3 0on 19.12.2016 b_efore SB. "
: ’ L " Member’
1%)..l_'2.2()l,6 | | Clerk to counsel for the appellant, M. Muhammad‘

-Ismaﬂ Sub fngmeer and Navecd ‘Ahmad, Juruo: Clerk
-alonewuh ‘Assxstant‘ AG for lespondcnts present Wnttcln‘ B *
reply already ﬁled Clerk to ‘counsel for the” appellant |
submitted re301nder wh1ch is placed on file. To come up

for argumenls on 13. 03 2017.
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¢ .appellantipresent. Learned counsel for the appellant

’ argucd that the appellant was appointed as Operator-cum-Valve-Man (BPS-3).
on 15.01.2016 in pursuance of directions of Peshawar High Court passed in

Writ Petition No. 232-B of 2010 dated 29.01.2015. Health and age certificate

as required under the terms of appointment was submitied tﬁrough registered
post on 21.01.2016. 'l"hé Locals did not allow him to assume the charge of the
post as the scheme was disputed and cven a murder had taken place on account |
of dispute in the scheme. e further ‘urgucd that he requested the XEN
concerned and also approached the District Police Officer for help Lo actualize
his posting but {0 no avail and his appointment order was cancelled von
23.02.2016 on the pretext of non-arrival for duty. The said order was

challenged in the Peshawar High Court under Writ petition No. 164--B/2016

who vide order dated 21:03.2016 directed to approach the competent forum

where-after :dcpanmenlal appeal dated 05.04. 2016 was made to the

i Superintendent Lingineer PHIE which remained unattended despite lapse of

statutory period, hence the instant service on 18.07 2016, The learned counsel
for the appellant argucd that no inquiry was conducted in the case nor was the
appellant heard in person before condemuing him by withdrawal ol his

appointment vide impugned order dated 23.02.2016. tle prayed for admited

the appeal for regular hearing.
Point urged at the Bar needs further consideration. The appeal is

admitted for regular hearing subject to deposit of sceurity and process fee

Appellant Dep
Security4ge

within 10 days wherc-afler notices be issued to the respondents for writien

"

reply/comments for 22.09.2016 before S.B.

! o : ) Member
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S.No.

Court of

" Form- A

FORM(N7ORDERSHEET

Case No, 726/2016

Date of order
proceedings

“Order or other proceedings with signature of judge or Magistrate

2

18/07/2016

The appeal of Mr. Nasir Igbal presented today by
Mr. Farmanullah Khattak Advocate may be entered in the
Institution Register and put up to the Learned Member for

proper order please.

This case is entrusted to S. Bench for preliminary hearing

to be put up there on. 2/ - /6

MEMBIER
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No._f?l,é“of 216

Nasir Iqbal ...Appellant
Versus

Government of Khyber Pakhtunkhwa through Secretary Public

Health Engineering, Peshawar and others. ... (Respondents).
INDEX

S.No. | Description of Documents Annexure Pages

1. Ground of Service Appeal, with 1-§
affidavit.

2. Address of parties. . _ 4 7

3. Copy of the Writ Petition No-232-B of A&B Q- “r
2010 & Judgment, dated, 29-01-2015.

4. Copy of the appointment letter C

| No.11-16/E-10, dated, PHE Karak the kY
15/01/2016.

5. Copy of the Health Age Certificate, D,E&F 6 - '8
Arrival Report, and Registry Receipt
dated, 21-01-2016. _

6. Copy of the Application to the District G \9
Police Officer. -

7. Copy of the application requesting H&H/1 .
for transfer and receipt of registry. Re-2|

8. Copy of the impugn order of re-
calling/cancellation, dated, 23-02- ZZJ
2016.

9. Attested Copy of the W. P. No 164-B of ,
2016 and Copy of the Order, dated, 23 "Zg
21-03-2016.

10. Copy of the | K
Representation/Departmental 29-30
Appeal, dated, 5-04-2016.

11. Vakalatnama in original 5,

Your humble appellant,

Through

(Farmanullah Khattak),
Advocate High Court, Peshawar.




- & BEFORE THE PROVINCIAL SERVICE TRIBUNAL KHYBER
A PAKHTUNKHAWA, PESHAWAR

Khyher Pakhtrikhwa
Searvios Trisasal

Service Appeal No. 326 of 2016 Diary N»fZI—P’—"—-

| | puea LB T =200
Nasir Igbal S/O Lal Gohar, R/O Village Yaghi Ghulam Khel, Tehsil
Takht-e-Nasrati & District Karak. ... (Appellant).

Versus

1. Government of Khyber Pakhtunkhwa through Secretary Public
Health Engineering, Peshawar.

2. Superintendihg Engineer Public Health Engineering Circle,
Kohat Division, Kohat.

3. Executive Engineer Public Health Division, Karak.

................................. (Respondents).

APPEAL under Section-4 of the Khyber Pkhtunkhwa Service
Tribunal Act, 1974, against order No. 36-41/E-10, Dated, 23-02-
2016, vide, which offer of appointment has been recalled/cancelled
as per Clause-4 of the terms and Condition of the order, dated,
15-01-2016. Against which petitioner initially approach to the
Peshawar High Court Bannu, Bench in W.P. No. 164-P/2016
which was dismissed on 21-03-2016, however, Appellant was
advised to approach proper forum admittedly being Civil
Servant. Appellant then filed Departmental Appeal/Review
Petition to the next higher authority (S.E. PHE Circle), vide,
Diary No. 05, dated, 5-04-2016, however, the Appellate Authority
did not decide the appeal/representation within sfipulated period
of Ninety days , hence, the instant Appeal before this Hon’ble
L Tribunal. ‘

PRAYER-IN-APPEAL

2Y THAT on acceptance of the instant Service Appeal, this Hon’ble
Qg}hgr\é@k Tribunal may graciously be pleased to set-aside the impugn order

of re-calling/cancellation order, dated, 23-02-2016, passed by the
Executive Engineer Public Health Engg. Divi‘s‘i‘Wk, by




- ﬁ?{ declaring the same being illegal, void-ab-initio and of no legal
effect and the appellant may be re-instated with all back benefits

of Service and wages OR any other remedy deemed proper and
appropriate may also be allowed.

Respectfully Sheweth:

The appellant very humbly submitted as under:-

1.  That appellant is resident of Yaghi Ghulam Khel, Tehsil Takht-e-
Nasrati, District Karak, initially filed Writ Petition No. 232-B of
2010, with the prayer to consider petitioner/appellant(herein) for
appointment to the post of Mate(BPS-2) vacated by his father on
retirement from service i.e. 20-04-2010. (Copy of the Writ Petition
& Judgment is hereby enclosed Anne. A & B).

2. That in pursuance of .the Judgment of the Peshawar High Court
Bannu Bench and on the recommendation of the Departmental
Selection Committee, appellant h'as been appointed on 15-01-2016,
as an Operator Cum Valve Maﬁ against vacant post on Water
Supply Scheme Silab Din Korona Shenava Gudi khel on merit
basis Retire Son (Quota) in BPS-03, strictly. in accordance with the
spirit of the judgment. (Copy of the appointment letter is enclosed
Annex-C). |

3. That appellant then obtained Health & Age Certificate issued by
Medical Superiendent DHQ Hospital Karak on 21-01-2016 and
submitted arrival report on the very date before the Executive
Engineer Public Health Engg. Division Karak through Registered
Post. (Coﬁy of the Medical Certificate, Arrival Report &
Registered receipt is hereby enclosed as Annex-D, E, & F).

4. That the land owners of the area where appellant has been

appointed as a Operator-Cum-Valve-Man against vacant post on




| Water Supply Scheme Silab Din Korona Shenava Gudi khel

showed much annoyance and threatened appellant for dire
consequences and would not allowed them to -perform their duties
over there. Against this open and serious threat of killing, appellant
initially approach to the worthy District Policé\'"Ofﬁcer, Karak for
protection. (Copy of the Application is hereby enc]oséa—XITnex-G).

That beside that appellant also submitted an application to the

‘competent authority to post them to another place, where, appellant

would perform their duties as the land owners had openly
threatened them to kill but to no avail. (Copy of the Application
through Registered post is hereby enclosed as Annex-H & H/1).

That méanwhile, the locals of the scheme area where appellant has
been appointed also put pressure ovef the appointing authority. The
Ap];ointing authority finally succumb to the pressure of the locals
without any formal enquiry/show cause notice cancel/withdrawn
the order of appointment, vide, order, dated, 23-02-2016, on the
pretext that you did not avail the offer of appointment within 15
days and failed to submit arrival report to the office nor report to
the place of duty. (Copy of the impugn order of cancellation is

hereby enclosed Annex-I).

That appellant being aggrieved from the impugn cancellation order,
dated, 23-02-2016, approach to the Peshawar High Court Bannu
Bench through Writ Petition No. 164-B/2016 for declaring the
impugn order being illegal, void-ab-initio and to restore/maintain
the appointment order in accordance with the law. The Division
Bench of the Hon’ble High Court was of the view that petitioner is °
admittedly Civil Servant and therefore approach to the proper
forum. (Attested Copy of the Judgment in Writ Petition is hereby

enclosed as Annex-J).




That after dismissal of the Wfit Petition wherein apf)ellant was
directed to approach proper forum admittedly being Civil Servant,
appellant then filed Review petition/Departmental Appeal within
the meaning of Section-22 of the Civil Servant Act, 1973 to the
next higher authority i.e. Superintendent Engineer Public Health
Engineering Circle Kohat Division, Kohat but the same was not
decided within stipulated period . of time. (Copy of the
Departmental Appeal is hereby enclosed as Annex-K).

That the appellant has illegally been terminated from service and
thus been aggrieved from the impugn cancellation order, dated, 23-
02-2016, without any formal ehquiry and had thus been

constrained to approach this Hon’ble Tribunal, inter-alias, on the

following grounds:-

GROUNDS:

a.

That the order impugned herein is totally, illég'él, un-lawful,
arbitrary, fanciﬁil, legally and factually incorrect and against E &
D Rules, 2011 and thus are liable to be set-aside & thrown away
by this Hon’ble Tribunal.

That the appellant has not been treated in accordance with the law

and the impugn order has been in slip-shot manner.

That the impugn order is illegal and patent violation of rule of
Audi-alteram partum because no opportunity was provided before
passing the impugn order, that whether appellant failed to submit

arrival report within 15 days.

That the appointing authority totally overlook the arrival, medical
report and the ground reality when the locals of the area threaten
for dire consequences especially when this backdrop an
application was submitted to the District Police Officer, Karak

who onward recorded observation and marked the same to




Respondent No-3. Despite of which the appointment order. of the
appellant has been recalled/cancelléd on the pretext that you did

not avail the offer of appointment.

That the appell‘ant has been condemned un-heard-and no show

cause notice and no opportunity of personal hearing has been
provided to the appellant, rather, the impugn'cancellation order
has been passed on serious threats of the locals of the area when
already one murder has been taken place among the land owners

over the appointment of the same where the scheme is situated.

That the factual position and the grounds reality has totally been

ignored by disbelieving the documentary proof in the form of

charge report/arrival report, application to the District Police
Officer and medical report especially when the same has been

send with registered post.

+ That the appellant was neither served any show cause notice about

non-arrival to the duty stationed and no prOpef‘ procedure had
been adopted before paésir’xg the cancellation order of the
appellant and appellant had been condemned uh-heard, thus the
impugn order of recalling offer of apbointment is nullity in the
eyes of law and liable to be struck down by this Hon’ble Tribunal

on this score alone.

That the Appellant was inducted in service after hectic litigation |
and after short span of time he has been deprived from the- fruit of .
litigation by dispensing his service in order to deprived them for

earning bread and butter to their starving children.

That once the éppellant has been appointed and thus he got the
status of Civil Servant especially when got the medical report for .
the District Hospital, Arrival report after observing all codal

formalities and he also reported to the place of duty and in this




©

backdrop the impugn order of cancellation/recalling of the impugn
office order is highly illegal, un-lawful and unfair on the face of

record.

j. ‘!,-T;hat the Appellant had never committed any act or omission
;’fwhich could be termed by not honoring the offer of appointment,
 albeit the way the order has been recalled/rescinded is totally

unfair and against the Rules.

k.| That the Appellant has been condemned unheard, thus the order of
recalling /rescinding order is violative of law, rules and the
principles of natural justice.

. That the appellant will seek permission of this Hon’ble Tribunal
| to urge additional grounds at the time of argument of this appeal.

is therefore most h’umbly prayed that on acceptance of the
_instant appeal, this Hon’ble Tribunal may graciously be pleased
to set-aside the impugn re-calling/cancellation order dated, 23-02-
2016 passed by the Executive Engineer  Public Health
Engineering Division, Karak by declaring the same being illegal,
void-ab-initio and of no legal effect and the appellant may be re-
instated with all back benefits of service and wages or any other

remedy deemed proper and appropriate a%’also be allowed.
LN o .

| A

Through

(Farmanullah Khattak), -
Advocate High Court, Peshawar.

Affidavit.

[, Nasir Igbal S/O Lal Gohar, R/O Village Yaghi Ghulam Khel,
Tehsil Takht-e-Nasrati & District Karak, do hereby solemnly declare
on oath that the contents of the above Service Appeal as given by me
are true and correct to the best of my knowledge and that nothing has
been concealed or kept secret from this Hon’ble Tribunal.

Am%_

Depongnt.




W, BEFORE THE PROVINCIAL SERVICE TRIBUNAL KHYBER
) PAKHTUNKHAWA, PESHAWAR

Service Appeal No. of 216

Address of parties

Appellant:

Nasir Igbal S/0 Lal Gohar, R/0 Village Yaghi Ghulam Khel, Tehsil
Takht-e-Nasrati & District Karak

Respondents:

1. Government of Khyber Pakhtunkhwa throﬁgh Secretary
Public Health Engineeriﬁg, Peshawar.

2. Superintending Engineer Public Health Engineering Circle,
Kohat Division, Kohat.

3. Executive Engineer Public Health Division, Karak.

Your humble jppellant,
Through

(Farmanullah Khattak),
Advocate High Court Peshawar.
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- That according to thu utundlnv 1ndbructiona
Assued by the 1rov1n01%i Government in the
Service and-. Gnnor 21 qdmnnl.tratlon DcpartmenL

yuahdwar which i varuduced bo]ow t-

"Thﬁt in a’ meetlnc/fepreoentatlon held

gf : _ A o on 12.,.1096 under the Chalrmanshop of PrOV1n01.

. Minister, the follow:Lnc d90151on was arrlved at

App01ntment of cnﬂldren oz Class-IV on
£ : S - : -rétirement.
"The faciiify of appolntment of one chlld

of ‘the rétjriﬁg Civil servant in BPS—l to BPS~

ndy be allowed against th ste 1n_EPS—l to

3 B . .: BPS-4, provided that they have the prescrﬂoea
b o | | ouallflcatlons for the post: 5ubdect\to-tne. o
‘condition.® o o e | . N
‘ That there, S no chilg of the feulrlﬂg ‘ ot
offlclal a¢ready employed undur the PTOV1101
Goyernment. The proposal was a}provcd vide

Annexure-B.,

3. . That accordingly the petitioner has submitted

'(>N§§p\ : & application vide Annexure Q¢ accompanied o
o ikf " ' by his Matriculation Certificate vide Annox:'pr -

4. That the respondent No 3 on thn recommenuatdon ‘

‘ ol .l la. J‘Jl'.'.:,'l:’i,k‘ Qw 1un 1 1‘! Keurale .l._md, Chicd .

' R .- : Minister ﬁb"b»? Pukhtoon Khawa Prov1nce has ' %
ATTESTE 2

, appointéd respdndent No.5 as Mate in the c”ilcér
EXARHNER - |

eshawsr Hiok Court of U.D 0. Publlu He¢ albh Engmnecwing Sub D1 v191o
Sladvas 2220050 t < " ~

‘Bannu Beach - - . h BN
'Bé'" ' - Takht Nasratl against the vacant’ post in HPS-2

'(Rs 3055-100- 60 35) rlus usual allowancM as

-.Qg;Lwﬂ”l ' - admissible under the rules vlae'Annexuré ok

] e k) ~
©oand has ignored the v
&4 i

)

titioner.

'zﬁfgf.. :
m/ se 3 .. |
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Peshawar Hiph €
Bannuiﬂm(ﬂ

H
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Court,

GROUNDS.

et g 2ttt

this Writ Het¢i+on, the

of O)lu

That the petltJoner is hlghly aggrleved and
ig flndlng no o»he* adecuate remedy in the

matter ana hence thlb Writ Petition 1nter~a11a

on tue fo]low1no grounds -

That thp instructions issued by the Prov1rc1al

Government in S and GAD reg%rdlne app01ntment

(hl]d oI retiring clviil uervant.in 'r
BFS-1 to BPS-4 (Annéxure 'B') are qulte clear ;
and ha as to be acted upon under all circumstanc.
The'petiﬁiOHer being theﬂson of an E:»:—It’lsrl-:ta of
Public Healtn nnvlnoerlno Department Peshavar:
and a1so e eing cuallfledmand allgxble was
entluled for afponntrcnt against tne post o?
ate vacated by his ¢ather on hlS reulrement
tut has been ignored and respondent No.5 has
been app01nted on tne recommendatlon of M.P S.
Malik Qasim FpP-41 KarakAand Chief Minister
Khybe:~§ukhtoon Khawa Province which is.illegal
l and is liable se

under the law to be set aside. ..

That the 1mpugned app01ntm9nt order of

respondent No.5 dated 15. 6 2010 is illegal,
maleafide, w1thout-3urlsd1ctlon and without
lawful authority which is Iiabie to be set

aside.

That the petitioner seeks leave of this

rionourable Court to rely on additional grounds

at the tiwe ol armancrito,

It is, therefore rayed that on acceptance
’ § ? :

impugned appointment order
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-dated 15.6.2010 of respondeat;No 5 may be set‘aside

and the respondenfs dy be directed to con51der the

petltloner for app01ntment on the pObt of Mate (BPS-2)-:
o vacated by his fathe o on his retlrement on 20.4. 2010 to

S ,.meet the ends of Justlce.

Prayer‘for Interim'Relief.'

\

It ig further prcved that the app01ntment
order datea 15.6.2010 of respondent No.5 may be suspended

t11) final d00151on of thig writ petition. ' i~

T | m,wfj;/'/@
Dated_ 7] ‘/6/2010. ' Petltloner
R through . Age

( ASLAM KHAN KIATTAK)
QDVOCATL PbuHAWAR.

B

- : Books relied Upon.

1. Constitution of Pakistan. ' g

- o, Any other law books on the subject matter.

Certificate.

L ' _ Certified that/no writ petition on the same °
. ’ b | C S

R AT (N R

subject nas been filed prior to the instant one.
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e | o . JUDGMENT SHEET
P E',SHAWAR G C ouim BANNH mi Ng\n

JUDICIAL DE H’AR! M N

. Writ Pctmon No 232 -B Qf 2010M w N/
s D(‘MFN T
Dute of hwl nb.f ...... s ”9—()]-’7015.'

S - | etitloncr(v)/{%ZK.Zﬁé%{'é}ﬂ??M ZAV/O {Av@& |

| ,Rp%pondent\%- //E\é’p .@/amm %j VM

MUHAAIJWAD YOUNL THAHFEM J.- Nasw

. ke

Igbal, the petltlonex bCCkS COI)bUtllllOﬂ"ll !illldeCLlOIl
of this CoUrt‘ praying:

- “ft s, therefore, prayed that on
acccptancc of this writ petition,
the impugned appointment
order dated 15.06.2010 of
respondent No.5 be set aside aud
the respondents may be directed
to consider the petitioner for
appointment on the post of Mate
(BPS-2) vacant by his father on

. | - his retirement on 20.04.2010 to
& S  meet the ends of justice.” - :
: VI e Brief and essential facts o'f the case are
‘ \E} R that father ’of the petitioner was appbin‘ted as Class-
_ ‘/\\ A Mate in 1esponden.as/ departmext and . on
' S A atLammﬁ the age of superannuation he was redxed

'+1om service on ’?0 04.2010; that the - p'etitloner

moved application before the respondent No.3, to




“%

R
Peshawa:
SBan

3
\
¥

"lL '& ) lil"‘
iy .".':'."él

appoint him as Class WV i retived persons quota

" but in vain. Hence, the instant Writ Petition.

3. "It would be appropriate that the

grievance of the petitioner be considered by the

department, stiictiy in accordance with the Policy of

the retired government servants.
4, ~ It may also be noted that in order to

give effect ‘1o the Policy, the Administrative

_Departments should ‘prepare and maintain the

‘waiting list’ of all the children of its reiir_ed

, govem’menf employees, who have applied for the .

service on the said quota. In fact, this list-should be

updated on_quarterly basis and. duly affixed at a

conspicuous place in their respective offices, so that

it is available to all. This would meet the ends of

ftramparency’ and fnatura/ Justice’, which are in

fact the anchor sheets of” good governance

Accordmgly for the reasons _stated
above we- direct. respondent No.3, Superlntendlng
Engineer Public health Engmeermg Clrcle Kohat to '

consider and decide the guevance of the petmoner

%

Wxth xt the respondents shou}d also dlsplay the

waitmg u..>t of z ali the aopllwnt children of the retired

R S S e e

J— —-

govcmmc:‘it unploycu. d4nthe manner  stated

hereinabove. The petitioner is directed to appear




belore

Superintending,

Engmeer  Public health

Engineering  Circie. Kohat, respondent. No.3 on

thb
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YN LXITEY b
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0 the Addit 1onu{ Reg

~ This writ pet

Dt.29. 1.’015

asons for tie sume. Thie copy the

EVRIE tlm petitioner cannot be granted

e relicfsought, he shiatl be provided in writing the

sreol be also sent
stray ( udicizsi) of this Court.

tition is disposed of accordingly.
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OFFICE OF THF EXLCUTIVE ENGINEER PUBLIC HEALTH
ENGINEERING DIViSION KARAK G

wu.

I
! o : : o
: l

No// ~/1 /E~.;O Dated PHE Karak thej___j01/2016

1"

. |1

OFFICE ORDER ~

in light Sclcclion/rc{:omm_cnd:um:) ol dcpm‘l\mcnml selection committee inlcr\)iew of
‘A(_’I'xs'sJV lield on 20-10-2015. with the 'lppm\.il oft wortlly  Sceretary 10'('i0v of Khyber
._l’llxll[ulll\ll\hl PHED vide No.' St )(! slll)/I’I 127201441 S/ arak dated ()()/()I/’()l() Mr: Nasir - -
‘qhal S/0 Lal Gohar /0 Ghuldm I\,hd Tehsil T/Nasrati District Karak is hereby appointed”
as a Operator Cum Valve Man ' aggmst the vacant post on Water Supply Scheme Silab

f Din Koroona Shenava Guca Khel on merit basis under son quotd in BPS-03

(6535 260-14335) @ Rs;6535 Per ‘Month tius usual allowances as admlss@e under the

rules l'rom time to time with the !ot.uwmg lerins & condition’s:- {15

1”’"All the terms & COﬂdIllOnS of provmcuai ‘Govt: services rulel/pohcnes in
vogue will be apphcable‘

2 He services will be transfprabk in the jurisdiction of the office of PHE

~ Division Karak.

3 He will have to produce health & age certificate from the Medical
Supermtendont of District Head Quarler Hospital Karak. :

4 The offer of appointment is valid for (15) F:fteen days from the date of

" issuance.

5 He'will be responsible for active Jtruggfe for water charges collection,

He wiii have to perrorm any uuty on the scheme assigned to him by his
!

.G

. incharge. :

7 He wiil be responsible to Iook after all’ mstalled parts of the scheme
- If the offer of appointment is acceptable to the applicant, he- will report
arrival for duty to the office of Sub Divisional ‘Office PHE Sub Dlwsaon

T/Nasrati with the validity period of the offer of appointment.

Note:-No TA/DA will be allowed forjoining duty.

/Z o g _ : o © EXECUTIVE ENGINEER .
¢ CS - PUBLIC HEALTH ENGG: DIVISION
: ' KARAK
“Copy is forwarded to:-
, 1 The Chief Engineer (Scuth) PHE™ Pesnawar for rnformauon piease.
- - 2 "The Superintending Engineer PHE Circle Kohat for informatioh please.
3 The SDO PHE Sub Drvusnon T/Nisrati. He is directed to verify N.1.C, Domicile
certificate (if any).
..+ The District Accounts Offlcu Dm». st Karak for information. .
5 The D.A.O (Local) for mformatlon

iz s

R -
IVISION

EXE IVE ENGINE

PUBLIC HEALTH ENGG:

ON\{&&VA - o KARAKIH

" DJT'L_.

6 The applicant. - ) : ﬂ//’ -



; ...~ OFFI CL OF THE MEDI(/&L SUPERINTENDENT DHQ HOSPITAL KARAK

A =2 HEALTH AND AGE CERTIFICATE
Name - : . A 1an //374'44:'
Father's Name il Golie clhe
Nationality L o /7 Wiy et A
Cast, | (dvetf ot .
Residence . o /\/ g‘/z;.-,,p,_ s o Bzl g) [Crto -L‘a a;/jz;m.x»éq

A (Lriths: -

DatpofB|rth © _13-c2-/7Fo  Height__
Personal Mark of Ideniification: /\ /?LKLCUQQLQ SQ.LJ / IL"/GNS/{ !fp__, 0-0:"\ '}G@LL/) %

HEAD OF OFFICE

l' hereby certify that | have examined Mr/ Miss._ - ‘ /"// //’7 /ﬁ///j
'écandidate for employment in the Office of the Frid L1 /’/c’ztl ZZ Sz -‘”ﬁ //)’IU’ (lras,.

Department and cannot discover that he /she has any communlcabie disease

ponstltutlonai affection or bodily infirmity except /L.,(_

I do not consider hisfher disqualification for employment in the

‘Department.

His/her age according to his/her own statementis . ’2_;; . years and by bhysical

appearance in my.opinion he/she is about 'Tl--;/iu\ v]{-‘i.lm : yeafs of age.

LEFT/RIGHT HAND THUMB & FINGERS IMPESSION. - o

Thumb Fore Finger Midd[e Finger Ring Finger - Little Finger
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OFFICE OF THE EXECUTIVE ENGINEER
PUBLIC HEALTH ENGINEERING DIVISION KARAK.

OFFICE ORDER.

~ Mr: Nasir Iqbal 8/0 Lal Gohar appointéd as Operator Cum
Valve Man on Water Supply Scheme Silab D_in‘Korolona Shenava Gudi Khel vide this office
order No.11-16/E-10 dated 15/01/2016, in light of decision on the writ petition No.232-B/2010 -

announced by Peshawar High Court Bannu Bench Bannu-on 29/01/2015.a-nd recomxhendation o

of departmental selection committee on merit basis as per wiiting list.

This offer of appointment was valid for fifteen (15) days of issue

thereof i.e upto 30/01/2016 as per Class-IV of terms & conditions of letter of appointment.

. B B Now as. reported by. SDO incharge of the scheme (his letter '
No.01/E-10 dated 03/2/2016 refers) the appomtee falled to report amval for duty either of

scheme or in written in othce to-date Hence the aforementioned appomtment order stands
-NUL AND VOID under condmon v thereof '

Due to non resp-‘onse offer of appointment by the dfﬁcial- : : I

concerned, therefore the said appointment order of this office may be considered as cancelled.

EXECUTIVE ENGINEER
PUBLIC HEALTH ENGG: DIVISION
| | " KARAK.
No. 3641 /pi0 | Dated PHE Karak ~ The_2 /02/2016.

Copy of the above office order is forwarded to:-

I The Chief Engineer (South)PHED Peshawar for information please

2 The Superintending Engineer PHE Circle Kohat for inforiation: please.

3 The Registrar Peshawar High Court: Bannu Bench Bannu for information W1th
reference decision of the writ petition No.232-B-2010 dated 29/1/2015 please.

4 The Additional Advocate General Peshawar High Court Bannu Bench Bannu for
information with reference to above please. ‘

" 5 The Sub Divisional Officer PHE Sub Division Tehsﬂ T/Nasrati for information with

‘ ference to his report cited above.
’ \,G/I\ir Nasir Igbal S/O Lal Gohar Khan t/o Yaghi Ghulam Khel P 0 Kho;akx Banda

Tehsil T/Nasrati District Karak for information. M

EXEQ¥/TIVE ENGINEER
PUBLIC HEALTH ENGG: DIVISION
KARAK.
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Writ Petition No./// =/5/2016

'~ Nasir Igbal S/O Lal Gohar R/O Village Yaghi Ghulam Khel
Tensil Takht-e-Nasrati, District Karak. ... .. .. Petitioner

-

Versus
1. Government of Khyber Pakhtunkhwa through Secretary
" Public Health, Peshawar -

2. Superintending Engineer Public Health Engg; Circle
Kohat.

3. Executive Engineer Public Health Division Karak

WRIT PETITION UNDER ARTICLE 199 OF THE L

CONSTITUTION OF ISLAMIC REPUBLIC OF ;
PAKISTAN, 1973.

ELE>EOL=>RC=><K=>

Respectfully Sheweth:

This Writ Petition rising up from the following facts:

1. That the petitioner is permanent residerit of District

Karak. (Copy of NIC is annexed as annexure “AT).

2. That the father of the petitioner was retired as Mate
‘-.frum the respondents department on 20 04.2010 and
the pet:tioner requested for appointment on the bas:s of

\»«/
Q. . e o Tetired son quota but after that the petitioner filed writ

wsr Hi‘éﬁ Cm
“h;wmi Bene




petition on 21.05.2010 which was disposed off on.

29.01.2015.( Copy of the memo of writ petition and

judgment is annexed as ; B;).

That on- 15.01.2016 the resbdndent No.3 appointed the
- petitioher as Operator Cum Valve Man (BPS-03) aga.inst
the vacant post on Water Supply Scheme Silab Din
Koroona Shenawa Gudi Khell on merit basis under

Retired son quota.(Copy of the_Order is annexed as “C").

That on‘21.01.2016"1after>check up the medical fitne;s
certificate issued by the Medical Superintendent DHQ

' Karak.(Copy of certificate is annexed as “D").

That the petitioner sent arrival and medical certificate
through registered bost and also visited the office of the
respondent No.3 and submitted an application before
the district police officer karak.(Copy of the appli;ation

and receipt is annexed “E").

That on 23.02.2016 through Endst. No. 36-41 /E-10 PHE
Karak the respondent No.3 cancelled the appointment

- order of the petitioner dated 1‘\5.01.2016 (Copy of the

order is annexed “F"). //Z/

el That being aggrieved from the impugned cancellation

order dated 23.02.2016 of the respondent No.3
(Executive Engineer Public Health Eﬁgg: ~Diviéion Karak),
anF TESHED
R

ey Hiigh Cowrt
Bzmﬂﬂ Ren€




the petitioner approacheé this Honourable Court, inter

alia, on the following grounds;

'GROUNDS:

That the father of the petitioner was retired from the
respondent department in session2010 and the
petitioner filed writ petition which was disposed on
29.01.2015% whereby after one year the petitioner was

appointed as Operator Cum Valve Man in shenawa Gudi

- f 4
Khel just to show the compliance of the order of the

court to save his skin otherwise the competent authority

refused the arrival report and medical fitness certificate
of the petitioner, the land owner of the said scheme
always pfesent in the office of the respondent to cancel
the order of the petitioner and thus developed some
understanding between the land owher of the scheme o

and competent authority which is not admissible under

the law, thus the impugned cancellation order dated

23.02.2016 of the respondent No.3(Executive Engineer

‘public Health Engg: Division Karak)is void-ab-initio,

illegal and is discriminatory in contravention of the

provisions of the constitution of Pakistan, thus liable to " (%/'
0

. be set aside. A " //7/ Oﬁ

-

That the impugned cancellation order dated 23.02.2016
of the respondent No.3 is not éppea|able to prudent

ok TEMTED

BXAPANER -
‘Peetererar High Cowv?, /
Bammo Bereb -




mind and is against the article 4 and article 25 of the

constitution of Pakistan 1973

That the petitioner always trying to do for his job thus |
why he report in the office of the district police
regarding of his duty obstacle created by the land owner
hwith coilisio}n of the respondent No.3 so, lmpugned‘
withdrawn order of t-he respondent No.2 is based on
colourful exercise of powers, vested in the functionaries
of the Government throughAConstitution of ‘Pakistan,
which is against the basic principles of the equality of

citizens before the state.

That the impugned cancellation order dated 23.02.2016
is illegal, voi,d-éb—initio, not sustainable in the eye of law
‘based on mala fide intention and without cogent

reasons thus, liable to be set at naught.

It is, therefore' humbly prayed that on acceptence
of this 'Writ Petition, the tmpugned cancellatlon order
dated 23.02.2016 of the respondent No.3 may p!ease be
declareo to be illegal, vmd-_ab-mltlo and unsustainable
and the respondents may further be directed to restore

/Maintain the appointment order of the petitioner in

W\
N

accordance with law. ‘ ‘ _ e ?

Any other efflcac1ous remedy may also be granted

in f : .
in favour of the petltloner ;NT -‘-’j@'f Eﬂ
. M .

INER

eshawar High Comvt,
d Bannu Bend!
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- Petitioner

| ThroUg%

, ~Masood Igbal Khattak
Dated: 29.02.2016 - . Advocate, . Bannu

CERTIFICATE:

As per instructions of my client, certified that no Such like

Writ Petition has earlier been filed by the petitioner before

this Honourable Court. . /—? WQ
: : _ One

LIST OF BOOKS:

1. Constitution of Islamic Republic of Paklstan 1973.

2. Case Law According to Need.

Advocate
EXARJRER
pesbawzr High Court,

Mnmu Bench

Fed Tos |
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PESHAWAR HIGH Co
BANNU BENCH,

FORM ‘A’
FORM OF ORDER SHEET

Date of |~ '(-)rd-(_:";or other ;Jhr-c;c—checm;gs witl@ignafurc of
arder or ' Judge (s).
. Pruceedings | ——
D 2)
; w.r Nm-l} of 2016.
21.3.2016 | Present:

— ————— . .

Masood Iqbal Khattak Advocaie for
petitioner,
gk

IKRAMULLAH_KHAN, J.  Ihe record

i veveals that services of the petitioner WeIe
terminated and he wag admittedly a ¢ivil servant,
CInoview of /\'rticlc 212 of Service Tribunal Act,
( this Court has 80l no jurisdiction (o cnlertain
,such like grievance ag Scrvice  Tribunal IS
5!1mclioning, therefore, thig WL petition s
!
Fdismissed. However, il (he pclitioner iy
i otherwisge cntitle, may approach the competent
: forum. 84d/- Tkramuilah Khan, J

Sd/- Lal Jan Khattak, §

CERTVED 75 98 Taum GoPy

. Exar w] ]g/[é
Pwm HYgh Bourt Banme Swach

) Authorise o -Under” Articie 87 of

; The Qanun~0~53whada‘ Order 1984

- - — . -~

LR BT LITY Haanpe

—————— e .
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' The Superintendent Engineer, - i Lo N e ‘_
. . . . L .
. Public Health Engineering Circle ; fiairy !\5(}__‘_9*5’ B :_;-:,:th_g;_._lz_p_:_l,cfé .

Kohat Division, Kohat.

aseNo_ G/ ////_E/ 2L

Subject: - REVIEW PETITION/DEPARTMENTAL APPEAL AGAINST AGAINST ORDER ’
No. 36-41/E-10, DATED, 23-02-2016, VIDE, WHICH OFFER OF :
APPOINTMENT HAS BEEN RECALLED/CANCELLED AS PER CLAUSE-4 OF -=‘
THE TERMS AND CONDITION OF THE ORDER, DATED, 30-01.-2016. \
AGAINST WHICH PETITIONER APPROACH TO THE PesHAWAR HIGH
CoURT BANNU, BENCH THROUGH W.P. No. 164-P/2016 WHICH WAS
DISMISSED ON 21-03-2016 AND PETITIONER WAS ADVISED TO
APPROACH PROPER FORUM.

Respected Sir,

With profound respect, I beg to submit few lines against the
recalling/cancellation order passed by the competent authority, vide
order .dated. Feb. 23. 2016 and the instant representation has been ;
filed within time for vour kind and sympathetic consideration:-

I. That appellant is resident of Tehsil Takht-e-Nasrati. District Karak, {
initiallv filed Writ Petition No. 232-8 of 2010. with the prayer to consider {
petitioner/appellani(herein) for appointment to the post of Mate(BI'S-2) ’ !
vacated by his futher on his retireraent on 20-0:4:200 0, (Copy of the Writ :

4 Petition & Judgment is hereby enclosed Annex-\ & By

2, That on the basis of Sclection-recommendation of the Departmentad |
Selection Committee. appellant has been appointed  as a Operator Cum- .
Valve-Man (BPS-03) against vacant post on Water Supply Scheme Silab

! ' Din Korona Shenava Gudi khel on merit basis under Son( retire) Quota.

(Copy of the appointment letier is enclosed Annex-C).

3. That appeliant obtained Health & Age Certificate issted by Medical
Supericndem DO Hospital Karak on 21-01-2016 and submitted Arrival
report on the very date before the Exééutive ngineer Public-Health Engg.
Division. Karak. through Registered Post. (Copy of the Medieal
Certificate. Arrival Report & Registered receipt is hereby enclosed as

Annex-D, F, & F).

. 4. 1 ‘hat the land owners of the arca where appetlant has been appointed as a
4 % C,‘,/C“ Opcrat()l'-Cuxxlf\-'al\'c—Man against vacant post on Water Supply Scheme
‘%\, /( Silab Din Korona Shenava Gudi khel showed much annoyance and —
' Mihreatened appellant for dire consequences and would riot allowed them to
perform their duties over there. Against this open and serious threat of
killing appellant approach to the worthy District Police Officer for
protection. {Copy of the Application is hereby enclosed Annex-G).

That even then appellant submitted an application to the competent
authority to post them o another place. where. appellant would perform
their duties as the land owners had openly threatened them to kiil but to no
avail. (Copy of the Application through Registered postis hereby enclosed
as Annex-H & H/T).

6. That the locals of the area also put pressure over the appointing authority
and finally without any formal inquiry. the competent authority without




any formal enquiry/show cause notice cancel/withdrawn the order of
appointment. vide. order. dated. 23-02-2016. on the ground that vou did
not avail the offer of appointment within 13 days and failed to submit
arrival report in the office and report to the place of duty. (Copy of the
impugn order of cancellation is hereby enclosed Annex-I).

7. That appellant being aggrieved from the impugn cancellation order, dated, 23-02-

GROUNDS:-

A.

B.

x o™

2016. approach to the Peshawar High Court Bannu Bench through Writ
Petition No. 164-B/2016 for declaring the impugn order being illegal: void-
ab-initio and to.restore/maintain the appointment order in accordance with
the law. The Division Bench of the Hon'ble High Court was of the view
that petitioner is admittedly Civil Servant and therefore approach to the
proper forum. (Attested Copy of the Writ Petition is hereby enclosed as
Annex-J).Therefore, through the instant Representation/Appeal
before the next higher authority in view of Section-22 of the Civil
Servant Act, 1973 on the following grounds, inter alias_

That the appellant has not been treated in accordance with the law.

That the impugn order has been cancelledrecalled without formal inquiry.

That the impugn order is illegal and blatant violation of the Efficiency &

Disciplinary Rules, 201,

That no opportunity or shows cause notice has been issued before passing

impugn order.

That. no proper procedure has been followed by the competent authority hefore
. |)<!Ssing Or\ll‘l' (‘r ('.lllt‘l.‘”.lli(\ll. '

That the order has been passed with bias mind.

That the factual position and grounds reality had totally been ignored.

That the competent authority totally ignores the documentary proof.

That there was bias attitude of the competent authority and appellant was

condemned un-heard beforé the impugn order.

That the appellant was neither served with any show cause notice about my

absence by reporting authority.

K. That the appellant has been appointed after hectic litigation and alter shor

span of time he has been deprived from the fruit of litigation by dispensing his

service in order to deprive them from earning bread & butter to their starving

children,

It is therefore most humbly requested that on acceptance of the instant Appeal.

your honour may graciously be pleased to set-aside the impugn order of

re-calling/cancellation order, dated, 23-02-2016, passed by the
Executive Engineer Public Health Engg. Division, Karak, by

. declaring the same being illegal, void-ab-initio and of no legal effect
and the appellant may be re-instated with all back benefits of Service
and wages.

Your®

s pbedicptly
oA, ek

(Nasir Igbal S/0 Lal Gohar
R/O Yaghi Ghulam Khel. PO Father Sher Banda
Tehstl Takht-e-Nasrau. Distniet Karak.

i et -
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3 ' BEFORE THE KHYBER PAKHTUNKHWA
& SERVICE TRIBUNAL PESHAWAR

Appeal No.726/2016

Nasir Igbal S/O Lal Gohar r/o Village Yaghi Ghulam Khel
Tehsil T/Nasrati & District Karak (Appellant)

1

Versus

Government Of Khyber Pakhtunkhwa through

Secretary Public Healti anmeerlng Department,

Peshawar and others ~ (Respondents)

Respectfully: ©~ COMMENTS ON BEHALF OF RESPONDENTS
‘ PRELIMINARY OBJECTIONS

- EACTS

The appeal of appeliant has not been based on %acts.

The appeal is barrerx hv {aw and limitation.

The appellant haﬁ , "ongly mvoked the jurisdiction of this
honorable Trlbundi |

The appeal of appeliant is not mamtamable as appellant has
not been a civil SEIVailt. |

The appellant iS estopped by hlS own conduct to file the
appeal.

The appeal is. b)d for mis-Joinder andw\ non-Joinder of
%\‘

necessary parties.. .. -

The appellént has not come to honorable Tribunal with clean

hands.

T

Correct to the'extéﬁt’*th‘si{ appellant'was appointed as Operator
Cum Valve 'Mank (£:4+S-03) in Public Héalth Enqg' Depit:
District Karak vidé or’iéf No.11-16/E-10 dated 15/1/2016
against 25% 'edmd cmpioyee son quota on merit in

compliénce with P::c.n.awa: High Court Bannu Bench order

- passed in writ petition No:Z232-B/2010 copy of the appointment

order of appellaniis enclosed as (Annexure-A)




T

Correct to the extent that appomtment order of appellant as

Operator Cum Vatye Man was issued W|th terms and

(P2 ES: ¢ 2etA1

condltlons enumerated |n the order.

‘Incorrect according to para No.4 of the terms & cond|t|ons of

the appointment order was valid for 15 days and the
appointee was under obligation to join dutres trvrthm the
strpulated period, but he did not join duties, therefore the
appointment order was canoelled vide order No 36-41/E 10
dated 23/2/2016 with copies to all concerned _mciudrng
Registrar High Court. Copy of order is enclosed as
(Annexure B). , ‘ | _ |
Incorrect appellant was reluctant in Jornmg dutres and
advanced Iame excuses of threat to his life. Furthermore the
beneficiaries of the water supply scheme known, as Sallb Dm
Koroona and the members of elected bodies Iodged complaint
to the effect that appellant has not joined duties and theyr are
facing acute ‘shoftage of drinking water. The complaints were
verified through SBO PHE Sub Division Takhti Nasrati and he
reported that appellant has not joined duties; -therefore; his
appointment order was cancelled by the respondents:.'Co‘by of
canceliation of a_ppoirntment order is already enclosed as
Annexure-B. . - |
Incorrect, appellant d‘d not join the duties within the stipulated
period and advanced |ame excuses of security threat. The
appointment order was cancelled after verification of ground
realities through responsible officer. '
Incorrect, respondent cancelled the appointment order of
appellant in view of the ill-conduct and incaution b'y' appellant.
Appointee/appellant did not fulfil the terms and conditions of
the appointment order i.e joining duties within 15-days.
Incorrect, ignorance :of. law is no excuse. The appeal of
appellant is badly time barred. Furthermore, appellants
appointment order was canceiled and he had not yet joined
duties, therefore, appellant had not acquired the status of civil

servant to invoke tfie jurisdiction of this honorable Tribunal. -




i iatad

Incorrect, appellant appomtment order was cancelledf

' therefore, his departmental appeal was not mamtamable

Again departmental appeal was fi led at very belated stage
The - wife of appellant had also approached the Provmmal
Ombudsman but her prayer was turned down vide complalnt
No. 0630/06/2016/9057 dated 17/8/2016 Copy enclosed as
(Annexure-C). |
Incorrect, the appointment order of appellant was cancelled as
he had not assumed the duty, hence the appellant is not in
status of civil servant, therefore, the service appeal is not

maintainable.
GROUNDS

Incorrect, the impugned order is just, legal and has -been

passed in accordance with law and rules.

Incorrect, appellant was treated in accordance with Iaw: He
was appointed on merit against reserved quota of retired
employee son. He did not obey the appointment order.
Incorrect, appellants own conduct was behind passing the
i‘mpugned order. He did not accept the offer of appointment
within stipuiated period of 15—daye, therefore, the respondents
were under obligation to pass the cancellation of appointment
order. -

Incorrect, joining duty is pre-condition for regular and actual
appointment. Appellant was not joining duties and resott to
advancing lame excuses.

Incorrect, the terms & conditions of the appointtnent order
were as clear as a day and appellant in order to avoid service
at far flung area advanced lame excuses of threat to his life.

Incorrect, factual position and ground realities were confirmed

and verified through responsible officer before passing the

impugned order.

Incorrect, appellant did not join duties and he had not yet
acquired the status of civil servant and he did not oblige terms
and conditions of appointment, therefore no show cause
notice was issued to appellant. |



Al

Incdrrect a'ppe’llaht: ‘did"-hot honor the appointment order. He
did not accept the offer of appointment within stipulated period
of 15- days Therefore conduct of appe!lant led to passmg the
|mpugned order

Incorrect, issuance of appomtment order does not confer rlght
of civil servant on appointee unless and until he has assumed
duties. o |
Incorrect, appellant did not accept offer of appointment within
the prescribed. 15-days therefore appointment order was
cancelled. . | _ o
Incorrect, appellant was reluctant to join duties and failed to
accept the offer of appointment, therefore, departmental
proceedings against appellant were ndt justified/applicable as
he was not civil servant . ’

That the respondents also seek permission for raising other

| grounds during hearing of the case.

It is therefore prayed that the appeal of appellant may be
dismissed with costs.

‘ % utive?ngineer,

" PHE Division, Karak Petitioner No.3
and on behalf of Respondent No.1&2
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OFFICE OF THE EXECUTIYE ENGINEER .
PUBLIC HEALTH ENGINEERING DIVISION KARAK

OFFICE ORBER.

Mr ‘NasxF"Iqbal'S/O‘Lnl'Gohar appomted7 as Operator Cum

Valve Man on Water Supply Scheme Silab Din Koroona Shenava Gudi Khel vide this office
order No.11-16/E-10 dated 15/0]/2016 in light of decision on the writ petition No.232- B/2010
announced by Peshawar High Court Bannu Bench Baimu on 29/01/2015 and recommendatlon

of departmental seIectnon committee on merit basns as per waiting list.

This offer of appointmem,ms"Vﬁli’d’fo’r—ﬁ‘ﬁeen (rs)ydaysof 'issue‘

thereof i.e upto 30/01/2016 as per Class-1V of terms & conditions of letter of appointment.

Now as reported by SDO incharge of the scheme (his letter

No:01/E=107dated~0372/2016-refers)-therappointeerfailed to report-arrivalTfor duty-either o’

scheme or in written in office to-date. Hence the aforementioned appointment order stands

NUL-AND VOID under condition IV thereof=)

Due to non- response offer of appointment by the official

nsxdercd as cancel ;c?
ENGINEER

TH ENGG: DIVISI N

KARAK.

concerned, therefore the said gppdihtment'o‘r‘d’&'of}biS'ofﬁ‘ce‘r_n'ay,'pe‘

EX
PUBLIC

LN

No. 2641 /w10 Dated PHE Karak he_ 23 /02/2016.
Copy of the above office order is forwarded to:-
1 The Chief Engineer (South)PHED Peshawar for information please.
2 The Supermtendmg Engmeer PHE Circle Kohat for information please.
gl The'RegiEtf’&‘r"PeShawar,ngh Court‘BannLPBcnch'Bannu'forvmformatlon*wnh
reference: decmon'of the writ petition No.232:B: 2010-dated 29/ 117015 p_lsg_sia; )
4 TherAddmonal"AdvocatE“'Genera]‘fPeshawar I-Iigh*Court»BannuTBenchvBannu*for>
“inférmation with reference to above please.
S The Sub Divisional Officer PHE Sub Division Tehsil T/Nasrati for information with
reference to his report cited above.
6w VAT *Nas1r'1qbaITSlOTLalTGohar—Kham/oTYagmmqakf anda;v
Tehsil T/Nasrati-District Karak for information.

W . EXECUTIVE ENGINEER-

PUBLIC HEALTH ENGG: DIVISION
KARAK. "
Executive Em’mn/
Public Health Enpr B/

eriry- B

"_-i._ rombs o s e



~am Khel P.O‘Khojoki Killa Tehsil T/Nasrati District Karak.

tion Committee held on 22/

'. therefore all

* submitted for con

OFFICE QF THE EXECUTIVE ENGINEER PUBLIC HEALTH |
ENGINEERING DIVISION KARAK :

No_O/ Je-10 Dated - PHE Karak the 2-&/07/2016

ABDUL SATTAR KHAN,
- Advisor-l Provincial Ombudsman Secretariat

- Khyber Pakhtunkhwa Peshawar’

ject:-  APPEAL FOR JUSTICE

With reference to your office letter No.PO/Complaint/0630/06/ 2016/7838 -

'd 19/07/2016 in respect of complaint Mst. Tahira N

It is infimated that on the decision/direction of worthy Honorable -

awar High Court Banny Benchdf the s'elecIior;/recommend‘otioh of Departmental
0/2015, with the approval of worthy Secretary to .
hyber Pokhfunkhwq PHED Mr: Nasir Igbal $/0 Lal Gohar r/o Ghulam Khel Tehsil

rati District Karak was appointed as a Cperator CQm Valve Man on Water Supply
me Salib Din Koroona Shenava Gudi

cofK

Khel in BPS-3 on merit basis under son quota

appointment order No.11-16/E-10 dated: 15/1/2016 (photo copy) attached. The

intee concemed was dlready been directed fhrough appointment letter terms &

itions at para No .4 to immediate report to Office of the SDO under 15-days .

Inhabitants of WSS: Salib' Din Koroona moved complaint time & -

submitted to Undersigned/SDO'cdncemed,on dated 18/1/2016, 25/1/2016,

0146 at the rfecommendation of Nazim/Couticilors U/C Senava Gudi

Khel against
3sir |

gbal $/0O Lal Gohar willful absent from GO\)f: dufy, which were verified by the
oncemed time & again and reported that official concerned not yet reported -
- since appointment vide letter No.01/E-10 dated 03/2/2016.
‘ In light non res‘ponsive offer of appointment under validity period of
feen days as per Class-1V of ’rérms & condition at para No.4 alongwith complaint
'~inh'obifon’rs of the area as well as report of the SDO concerned time & again,
e Eforemenﬂoned appointment order stands NUL AND VOID by the official
rned upto 03/2/2014, in this regard the said appointment order has been stand
lled under the condition v fhereof vide this office order No.36-41/E-10 dated

016. :
Keeping in view factual position of the said case, as exploin'ed in
relevant comrespondence / documents about subject case are

sideration and  also requés’red fb file the complaint of the
“iinant in Wesf of Govt: work please.
‘above . ' l

EXECUTIVEYENGINEER
PUBLIC HEALTH ENGG: DIVISION
KARAK.

Aﬂpuur:;}@ .

0z w/o Nasir Igbal r/o Yaghi -

]
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J
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PROVINCIAL OMBUDSMAN (L-m»» ra) SECRETARIAT
HYBER PAKHTUN KHWA

Complaint No. 0630/06/2016 [C?og? Dated: 17/08/2016

AN A 1. Executive Engineer Public Health Engmeermg
B / ' Division Karak

2. Ms. Tahira No.z w/o Nasir Igbal’

r/o Village Yaghi Ghulam Khel
Tehsil Takhti Nasrati, District Karak

ect:  APPEAL FOR JUSTICE

Findings of Provincial Ombudsman 4n the complaint No. 0630/06/2016 filed
{s. Tahira Naz w/o Nasir Igbal, r/o Village Yagh1 Ghulam Khel Tehsil Takhti Nasratl

ict Karak.is enclosed herewith for perusal. The aggneved person can file representatxon

svernor, Khyber Pakhtunikhwa within thirty (30) days of the order under Section 31 of
chyber Pakhtunkhwa, Provincial Ombudsman Act, 2010 (Act No. XIV ¢f 2010s).

THIS ISSUES WITH THE APPROVAL OF THE PROVINCIAL OMBUDSMAN.

km@

ABDUL SATTAR KHAN
-(Advisor-1)
Provincial Ombudsman Secretariat,
- Khyber Pakhtunkhwa. -

W

DST: OF EVEN NO. & DATE: ' '
Copy forwarded to i/c Computer Section, Provmcxal Ombudsman Secretariat, Khyber Pakhtunkhwa along

1 findings in duplicate for updating record under Regulation 19 of the Khyber Pakhtunkhwa Provincial
budsman Office (Registration, [nvestigation and Disposal of Complamt) Regulation, 2011. .\,\,

i m
: ’L
(Adv1sor 1))

Provincial Ombudsman Secretariat,
Khyber Pakhtunkhwa. |

Fowtive Emyr"“r

puu '(‘i"ﬂ‘ t‘i’ -:: }‘;is Jn

i(u?“i(

Overseas Pakistanis Foundation Building, Phase -V, Hayatabad, Peshawar
Office Phone # 091-9219531-32,!0ffice Fax # 091-9219526
Website: www.ombudsmankp.gov.pk
Email: provincialombudsman(@gmail.com
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8 \i? ’§§ PROVINCIAL OMBUDSMAN (wuise i) SECRETARIAT,

“ *rt v

/
WAQAR AYUB
Provincial Ombudsman

Exccitive Engincer
Pubiic Health Engy: Qivision
© o jlarak

i KHYBER PAKHTUNKHWA
e l
: CLOSURE FINDINGS
COMPLAINT NO. P.O/Complaint/0630/06/2016.
NAME & ADDRESS OF THE | Ms. Tzhira Naz w/o Nasir Igbal, /o Village Yaghi
COMPLAINANT Ghulam Khel, Tehsil Takhti Nasrati, District
NAME OF THE AGENCY llgf::itwe Engineer Pubhc Health Engineering
COMPLAINED AGAINST Division Karak.
NAME OF THE Abdul Sattar Khan (Advisor-)
INVESTIGATION OFFICER
SUBJECT OF COMPLAINT | Appeal for justice
DATE OF REGISTRATION | 28/06/2016.
' DATE OF FINDINGS 16/08/2016.
THE COMPLAINT
Ms. Tahira Naz instituted complamt allegmg that her husband Nasir Iqbal was appointed
perator/valveman on 15/10/2016 on the o*de*s of Peshawar High Court Clrcmt Bench Bannu
ed in writ petition. His appointment order was cancelled on 23/02/2016 on the ground that
husband failed to submit his arrival and medical report within 15 days. Now she seeks
iigence of this Forum for redressal of her grievance.
REPLY OF THE AGENCY
Notice under Section 10(4) of the Khyber Pakhtunkhwa, Provincial Ombudsman Act
0 was 1ssued to Exetutive Engineer Public Health Engmcenng Division Karak to meet the -
gations and submit reply including rebuttal, if any. In his reply he admitted appointment of -
aplainant’s husband as operator/valveman on water supply scheme at Shanwa Guddi Khel but .
vas 2lso stated that he failed to submit arrival report within 15 days as one of the condition in :
eppoiatment order. Therefore, his services were dispensed wiih on the report of inhaoitants of
.area and Sub Divisional Officer (SDO) concerned.
REJOINIDER _
Complainant was asked to file rejoinder in response to the comments of Ageﬁcy. In her -
joinder she repeated her earlier version. .
tFINDINGS?
, Wealgmqt'tomplamant&m aggrieved-personras defined-in"7 777 ¢ sectvlg_]
@_fg’f'?r‘ovmcxat‘@mbudsmanvAEtw,-rw__'_l_O'thercfore*twplmmtamable*_ancﬂgv.
{?_tafid'of accordingly™

Overseaé Pakistanis Foundation Building, Phase -V, Hayatabad, Peshawar.
Office Phone # 091-9219531-32, Office Fax # 091-9219526.
Website: vww.ombudsmankp.gov.pk

Email: growncnaiombt‘ldsman@gmali .com
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L Mr'Afsor' Khan Assistant of this office is

o 3 .Gohar District korak
S ' )
. l

Enginser

supeyintending o

ait Engg: Clrele
e [ bl el Chat

hereby

‘Gu’rhonzed to attend the court of chairman service tribunal
| Peshawar on 22.9.2016 in case of Mr: Nosw lgbal S/O Lal-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR |

Rejoinder.

In Writ Petition No. 654-P/2015

Nasir Igbal.  eiiererreeai see Petitioner
Versus |
Govt. of Khyber Pakhtunkhwa
Throu-gh Secretary Public Health Engineering and others.
........... eereeess . Respondents

REJOINDER TO THE COMMENTS FILED BY
RESPONDENTS NO.3. |

Respectfully Sheweth:
PRELIMINARY OBJECTIONS:

The entire prelimihary objections raised in the comments filed
by respondent’s No. 3 and on behalf of respondent No 1& 2,
are misconceived, based on incorrect facts and misleading
lhence, denied. Through the instémt Writ petition,petitioner
rightly apprdach to this Hon’ble Tribunal after passing of the
Order, dated, 21-03-2016 passed by the Peshéwar High Court
Bannu Bench after holding that appellant “admittedly being
Civil Servant”. Appellaﬁt then filed appeal to the next higher
authority against termination order passed by appointing
authority but the appellate -authority neither rejected the
departmental appeal within stipulated period of time, therefore,
instant ap;;eal is very much on time. Beside, appellant was
appointed on 15-01-2016, in the light of the Judgment passed
by the Peshawar High Court Bannu Bench over thél Quota of

retived employee’s son’s as per clause-4 “offer of appointment

as valid for 15 days”. Appellant submitted arrival report




through Registered post. on the same day i.e. 21-1'—2016- after
obtaining' Health & Age Certificate from the Medical
Sﬁperiendent (DHQ) Hospital Karak and the gforementioned

- documents were not denied specifically in the comments filed
by Respondent No-3. But the answering respondent No-3, in-
connivance with the locals of the area within the period of
joining time manipulated three applications of the same -

~ verbatim copy containing similar versions/contents in order to
pave way for the cancellation of appointment order. (Copies of
the same afe hereby enclosed as Annex. R, R/1 & R/2).
Besides, there was no ShOW-CEVIUSCVI’IOtiCC issued or regular
enquiry conducted by the Department, béfore, cancellation of
“offer of appointment order” as per terms and conditions of
appointment order.

On Facts:-

1. Para-1 of the appeal had been admitted, hence, needs no

rejoinder.

2. Again the contents had been admitted, needs no rejoinder.

3. That in reply to Para-3 of the comments in which the public
documents i.e. arrival report accompanied by Health. & Age
Certificate issued by the Medical Superiendent (DHQ) Hospital
Karak send through registered post had been denied for which
there is no other way bﬁt this Hon’ble Tribunal has got the
power under Section-7 of the KP Service Tribunal Act, 1974 to
summon the -officials of Post Office as well representative of
MS DHQ Hospital Karak to examine and to record their
statement and to compel them for production of documents to
verify the factum of arrival report. The expenses whereof will
be borne by the appellant, beside, the presumption of truth is

highly attached to these public documents.




. The averments in the form of explanation are after thought in—

- connivance of the locals of the area. As submitted above these

éomplaint were manipulated/engineered having verbatim copy
in shape of contents and only difference of handwriting.in order
to pave way for the cancellation of appointment order,
althoﬁgh, in the corresponding Para of the Writ Petition,
appellant had already expressed their reservations about the

stubborn attitude of the Responded No-3.

. The comments as laid down in the corresponding Para of the

appeal are incorrect, hence denied. The appellant had _already-
submitted on oath that arrival report had been submitted and he
was not allowed to perform the duties and received life threat
from the locals of the area as evident from the application
address to the worthy District Police Office. Beside, the
aforesaid complaints referred in reply to the corresponding Para
of Appeal is manipulated and filed within the period of joining
time. The answering respondent No-3 was so interested to
conduct inquiry in the aforesaid complaint But neither any show
cause notice to the appellant before issuing cancellatior: order
nor appellant had been associated at any stage of verification of
complaints to inquire about the arrival report. The averments in
the corresponding Para 'of the appeal is highly wrong statements

in order to justify the impugn order.

. The offer of appointment order was re-called/cancelled one

sided, without issuing any show-cause notice nor any regular
inquiry was conducted before hand in which appellant had been
associated. Hence, the cancellation order is wrong and after

thought and the appellant is liable to be restored in service.




@

7. The appeal has been filed within time because the appellate
authority did not pass any order over the-appeal against impugn
order of cancellation order. The appellant admittedly being
Civil Servant as held by the Division Bench of the Peshawar
High Court in the order, dated, 21-03-2016. The appeal lies to
this Hon’ble Tribunal related to the terms and conditions of the
service especially when answering respondents exclusively
pressing hard terms & conditions No-4 of the appointment
order. Hencé, the appeal in hand is very competent before this
Hon’ble Tribunal and this Hon’ble Court has got the

Jurisdiction to entertain it.

8. The appeal bbefore the appellate authority lies against the order
of the competent authority (appointing authority) which was
filed accordingly, however, the appellate authority not rejected
appeal of the appellant within stipulated period of time, hence,
the instant appeal has been filed within time. That so far the
‘complaint filed before the Provincial Ombudsman by the wife
of the appellant had been tum down not on merits but on the
ground that wife of the appellant is not an aggrieved person,
hence, complaint is not maintainable and  disposed of

accordingly.

9. The Comments advanced in respdnse to the corresponding Para
of the appeal is totally wrong and misleading hence, denied.
The appellant admittedly being Civil Servant and amenable to
the jurisdiction of this Hon’ble Tribunal as held by the
Peshawar High Court. Besides, the appeal in hand is related to
the terms and conditions of the appointment order, therefore,
jurisdiction of this Hon’ble Tribunal had been invoked after
passing of statutory period of 90 days to the appeal filed before
the appellate authority.




GROUNDS:

a. That in the impugn order no law and rules had been cited,
hence, incorrect. | A
. Appellant had not been treated in accordance with the law
because now show cause or inquiry had been conducted before
passing impugns order.
. Appellant had forcefully pressing hard arrival report throughout
which has been submitted in compliance of the appointment
order, therefore, impugn cancellation order is un-justified in the
eyes of law. |
. Appe—llant submit}ed arrival refnort accompanied by l-Iéalth &
Age Certiﬁcate‘from the Medical Superiendent (DHQ) Hospital
Karak and for joining duties he had not been allowed by the
locals of the area by advancing life threat to them and to this
~effect an application has been submitted to the worthy District
Police Officer. |
. The appellant is even ready to serve anywhere, if he had been
restored in service. |
. The appellant had not been associated by verifying factual
position nor had statement of appellant been recorded
irrespective of the facts that no regular inquiry had been
conducted.
. That appel]_ént submitted arrival report after obtaining Health &
Age Certificate from the Medical Superiendent (DHQ) Hospital
-Karak and therefore acquire status of Civil Servant as held by
the Peshawar High Court Division Bench Bannu, vide, 01'def,
dated, 21-03-2016. | '
. Appellant submitted arrival report through registered post
within -stipulated périod of 15 days and the appointment order
was very much honored.
The assumption of duties starts from the submission of arrival
report, which has not been denied and that so far the discharge

of duties after arrival report , appellant had not been allowed by




the-locals to peff.orfh the duties of operator—cum-?alve man on
water supply scheme due to blood feud enmity over the
appbiritnient of the said p‘ost.

j. Appellant accepted the offer of appointment order.

k. Appellant was not reluctant to join the duties and total wrong
statements has been given in the grounds.

I. No ground is available to them to rescue their misdeeds.
It is, therefore, requested that this Honorable Court may kindly
be pleased to accept the Appeal in the prayer made in the memo
of appeal. ‘

Your humble petitioner

Through Counsel

(FARMAN ULLAH KHATTAK)
Advocate Supreme Court-of

Pakistan at Peshawar.




' BEFORE THE PESHAWAR HIGH COURT PESHAWAR

Rejoinder

In Writ Petition No. 654-P/2015

Nasir Igbal. : e Petitioner
Versus

Govt. of Khyber Pakhtunkhwa

Through Secretary Public Health Engineering and others.

..................... Respondents

AFFIDAVIT

I, Farman Ullah Khattak Advocate, PeshaWar, do hereby
‘solemnly declare and affirm on oath that the contents of this
‘R‘ejoinder are true and correct to the best of my knowledge and
instruction .‘of my client and that nothing has been concealed

from this Honorable Court.

Farman Ullah _Khattak.
Advocate, High Court

Peshawar.
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