12112019

Appellant with counsel present. Mr. Muhammd Riaz Khan
Paindakhel, Asst: AG, Mr. Ziaullah, DDA alongwith Mr. Shairbaz,

SO for respondents present. Arguments heard and record perused.

This appeal is also dismissed as per detailed judgment of
today placed on file in service appeal No. 318/2018 titled “Dr.
Akram Khan-vs- Government of Khyber Pakhtunkhwa through
Chief Secretary, Peshawar and four others.” Parties are left to bear

their own cost. File be consigned to the record room.

Announced:
12.11.2019

mad Hassan)
Member

1)
n

%mw%ffm
(Muhammad Amin Khan Kunid)
Member



l
o 02.09.2019 Cou‘nsel‘for the appellant and Mr. Usman Ghani, District Atténjhéy '_'5-:.,. .

for the respondents present. ' ‘ ' i
| f'

Learned District Attorney stated that the present appeal Was' assigned L
‘to Mr. Ziaullah, Deputy District Attorney who is not available today due o

death of his relative. He therefore requested for adjournment. AdJourned to -

2%.10.2019 for arguments before D.B.

i . .

!
1
!

(Hussain Shah) (M. Amin Khan Kundi)
Member Member
| 25‘.10.29_19- . Counsel for the appellant and Mr. Riaz Ahmad Paindak’iweii,, -

Assistant AG for the respondents present. Learned counsel for|the

'A appellant requested for adjournment. Adjourned to 12.11.2019 fqr _5 Lo

arguments before D.B.

S '
(Hussain Shah) - (M. Amin Khan Kundl);
Member Member




© 18.03.2019 Counsel for the appellant and Addl. AG for the

respondents present..

Learned Counsel for the appellant requests for time
to prepare the brief also in view of previous judgments of -
this Tribunal regarding the. preposition involved in the

instant appeal.

+
-

Adjourned to 08.05.2019 before the D.B.

s A cka\r;n‘

Member

_08.05‘2019 : - Counsel for the appellant and Addl: AG for respondents
present. '
. - Due to paucity of time, the instant matter is adjourned to

- 03.07.2019 for arguments before D.B.

: Chairman
Member

- 03.07.2019° Counsel for the appellant arjd Mr. Muhammad Jan, Deputy D'istricf“ T

Attorney for the respondents present. Learned counsel for the appellant

requested for adjoumment. Adjourned to 23.0@.2019 for arguments before _A

D.B.

(Hussain Shah) (M. Amin Khan Kundi) - - "0
Member Member




12.03.2019 ' ~ Counsel for the petitioner land Mr. Ziaullah,

DDA for the respondents present.

Instant application for restoration of Service
Appeal No. 845/2015 is resisted by learned DDA on
the sole ground of being barred by time.

The appeal was dismissed for non-prosecution
on 25.09.2018 while the certified copy of order
suggests that the appellant applied for the same on the

+  date the appeal was dismissed. The requisite copy was

A p—

R T * - prepared and delivered to the appellant on 05.10.2018.
The application in hand was filed on 12.10.2018 which |

is very much within the prescribed time.

It is noted in the application that the absence of ;
appellant was due to the fact that he was stuck-up in {
traffic due to construction of BRT Project while i
léamed counsel for the appellant was indisposed on the i
relevant day. It is further noted that thé default in
appearance was not willful on the part of the appellant
but was due to the unavoidable circumstances. The

application is duly supported by an affidavit.

f‘l\ i ‘In view of the above, the application is allowed

on payment of cost of Rs. 1000/- . The appeal shall be

rés‘tored to its original number and shall come up for :
arguments alongwith identical appeals on 18.03.2019 1

before the learned D.B-II. ,

t

. i
— !
i

3

I\M Chairiman




Form-A o - ’5)
FORM OF ORDER SHEET |

Court of

Appeal’s Restoration Application No. 370/2018

Date of | Order or other proceedings with signature of judge
order
Proceedings

2 3

. N 12.10.2018 The application for restoration of éppeal no. 846/2015
submitted by Mr. Muhammad Ayub Shinwari Advocate may be
‘entered in the relevant register and put up-to the Court for

proper order please.

» REGI\_S‘.’[‘_;RAR 1> 16| M)

2 : This restoration application is entrusted to D. Ben(:h to be’

put up thereon 7- 2 - 20/
CHAIRMAN

07.02.2019 (jounsel for the applicant present. Mr. Kabirullah Khattak,
Additional AG for the respondents present. Original record is not avaiTlable
before the Tribunal therefore, originél record be requisitioned for the nex.t
date. Adjourned. C_ase' to come up for original record as well és 'replioat'ion .
and argulnents on Arestoration application on 12.03.2019 before D.B.
(AHMAD HASSAN) - (MUHAMI\K]D/ AMIN KHAN K-UNDI)'
MEMBER MEMBER




] IN THE KHYBER PAKHTUNKHWA SERVICGE TRIBUNAL, PESHAWAR

wa m? & o 3?—0/ Khyber Pakhtukhowa

C MNO /2018 Service trilrunal
’ in Diaiy No. \‘ADO__‘:’)\

~ Inre-Service Appeal No 8 LIJ /2015

Dr - Qa isér Zaman Versus Govt of KP & ofhers

Application for restoratlon of the title Service Appeal
- dismissed in default vide order dated 25-09-2018

Respectfully Sheweth,

The applicant submits as follows:

1.

That the title Service Appeal was pending adjudication and is dismissed in
default vide order dated 25-09-2018.-

That the non appearance of the appellant was because of the fact that he was

“stuck in traffic because of the construction of BRT Project and the counsel

was ill. Despite illness, the counsel appeared before the court on the date
fixed wherein he was informed that the title Appeal is dismissed in default.

. That the default is neithef willful nor deliberate but was due to unavoidable

aforesaid reasons and the application is well within time.

That it is a well settled principle laid down by August Supreme Court of
Pakistan and this Honorable Tribunal that the cases should be decided on
merits and not on technicalities. Furthermore the applicant has got a good
case and valuable rights of the applicant are involved.

. That the applicant craves permission of this learned Tribunal to rely on other
- grounds and produced any document in support of the instant application at

the time of arguments.

It is, therefore, prayed that on acceptance of the instant application,
the order dated 25-09-2018 whereby the title Appeal is dismissed in default
may kindly be set aside and the appeal may kindly be decided on merits.

Applicant,

Throu%ﬂ%

C

Al
: %,

D:\iléd;-——z_ -~ / - ( %
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

In re service appeal No.846/2015

Dr. Qaiser Zaman............. e .......Petitioner
VERSUS.
Govt of KPK through Secty & others ...... ......Respondents ‘
' |
AFFIDAVIT

1, Dr. Qaiser Zaman $/0 Hijab Gul, (herein appellant) ,
do hereby solemnly affirm and declare on oath that the
cbnfen’rs of the accompanying restoration application
are frue and correct to the best of my knowledge and
belief ondino’rhing has been concealed from this Hon'ble

Courf;



£
&
[

1. That the Appellan
Department on contract basis
Public Service Commission
leave/deputation whichever is earlie
manner after fulfilling all the codal formalities on 28-11-1995. (Copy of the

| appomtment order is attached herewith as Annex-A)

AW Provinee
Service. lnb

) Peshawar S S

/".

. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawal _
. Secretary to Government of Khyber Pakhtunkhwa,’ Department of I—leal h,

Peshawar

. Director General Health Services, Khyber Pakhtunkhwa Peshawar
. Secretary to Government of Khyber Pakhtunkhwa, Department ‘of Finance,

Peshawar.

. Secretary " to Government of Khyber Pakhtunkhwa Depaltmem of,

Establlshment Peshawar.

...Respondentsj_.

i

Servwe Appeal under Section 4 of Khyber Pakhtunkhwa
“Service Tribunal Act, 1974 against the impugned

i list. ' ‘ -
#&-«(/ Senlorlry is . | - ATTES ED | ~_
Yy D .

Respectfully Sheweth, o - i EXAMINER
. ‘ Khyber Pﬂ;ﬁl’}‘} wihwa
Brief but relevant facts of the case are as follows Service Tribuzl,
Peshawar

t was appomted as Medical Officer (BPS 17) in the respondent
for a period of one year or till the availability of the

Selectee/return of the original incumbent from
r by the competent authority in the prescribed

.- That the said contract was extended from time to time without any break. -
- Meanwhile the appellant qualified Public Service Commission exant and was

- appointed as Medical Officer (B-17) in the Health Department vide Notification a
~ dated 19-10-2000. (Copy of the Notification is attached her ewrth as Annex-B) '



25.09.2018

—— e i e e

Appellant absent Learned counsel for the appellant

absent. Mr. l\/luhammad Jan Learned Deputy Dlstl’lct_‘.:'..

Attorney present Case- called tlme agam but none"‘_
appeared ‘on. behalf of. the appellant Consequently thef

present serwce appeal is dlsmsssed in default No order as -

I
to costs. Flle be consngned 'to the record room

SQL-—

™M \“M\& l\f\u%ﬁt\“g\

Date of 3 as2n
Numbi
Ce 2 -

[ o= _.9-@1#8/‘
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© 12.04.2018

27.06.2018

16.08.2018 .

25.09.2018

J‘unior,’-to counsel “for the appeliaht and Addl. AG
alongwith Hazrat Shah, Superintendent for the respondents
- present. . Senior counsel for the appellant is not in attendance.
Seeks édjournment. Granted. To come up for afguments on

27.06.2018 before the D.B. -

Y A
Member . : Man: _

s Appellant absent. Learned counsel for the appellant and

Mr. Kabirullah Khattak, Additional AG for the respondents

preséa)ti Learned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on ]6.08.20}8 befor_e D.B.

\ é

(Muﬂhaan?a Kundi) (MY ammad Hamid Mughal)

Member . ember :
Appellant absent. Learned counsel for the appellant absent. M.

Usman Ghani learned District Attorney present. Adjourned. To come up -

for arguments on 25.09.2018 before D.B. : : :'

(M uhammacf. Amin Kundi) (Muhammad Hamid Mughal)
Member .. Member

b

Appellant absent. Learned counsel for the appellant

"absent. Mr. Muhammad Jan Learned Deputy District

Attorney :presen_t. Case called time again but none
appearéd on behalf of the appellant. Conséquentlv the
present service "appeal is dismissed in default. No ‘order as
to costs. Fi.le be consigned to the record room.

L (.

(Hussain Shah (Muham&ad Hamid Mughal)
Member _ ) Member
ANNOUNCED .
25.09.2018




03.07.2017 Counsel for the appellant and Mr. Muhammad -
- Adeel Butt, Additional AG for the respondents present.

AR ‘ , . ~Cour‘15el for the .appellant seeks adjournment, to. .produce
i : rece ]ud% of the Honorable Peshawar ‘High Court, ‘
. fislance ' =

Peshawa}/ Adjourned To come up for such- recerd amd*
arguments on 20. 10 2017 before D.B.

e
(Muhamma Hamid Mughal)
‘ Member
(Gul Zgb Khan)
ber
20.10.2017 i . Clerk to counse] for the appellant and Mr. Usman Gham District
- Attorney for respondents present. Clerk to counsel for the appellant seeks
adjournment. Adjourned. To come up for arguments on 30.11.2017
before D.B.
ne D~
., Member ' Member
" (Executive) (Judicial)
- 30.11.2017 ) Counsel for the appellant and Mr. Ziaullah, DDA for

respondents present.  Counsel for the appellant seeks
' adjoumment. Adjourned. To come up for further arguments on

" 08.02.2018 before D.B¢" -

F A : l ’ ' ' s

I\Ztnbgr n




18.07.2016

18.11.2016

16.03.2017

Clerk to counsel for the appellant and Mr. Amjad Al," .~

Assistant alongwith Mr. Ziaullah, GP for respondents present. . :

A Rejoinder submitted. To come up for arguments on 18.11.2016.

Counsel for the appellant and Mr. Ziaullah, GP: for
respondents present. Counsel for the appellant requesfed for

adjournment. To come up for arguments on 16.3.2017 before
D.B. | ~ o
Member ’ Chiﬁan '

Clerk counsel for appellant and Mr. Muhammad Adeel Butt,
Additional AG for respondents present. Clerk ‘counsel for’ éppellant
requested for adjournment as learned counsel for appellant is not in .

attendance today. Adjournment granted. To come for arguments on

03.07.2017 before D.B.

i

(ASHFAQUE TAI) (MUHAM AAMIR NAZIR
MEMBER ; EMB



12.10.2015 Counsel for the appellant present. Learned counsel‘for the
appellant argued that the ap’pellarrt was initially employed as Medical
Officer on contract basis in the year 1995 and after qualifying PSC

exa'minétio_n appointed on regular basis in the year 2000. That one

Doctor I\/Iuhammad lgbal was gppointed on contract basis in the year
1998 and was regularized ip service by the Governor with effect from

the date of appointment Qide notification dated 9.12.2006. That the

A
i g ‘ appeil_aht is entitled to similar tréatment. That the appellant preferred
: E.f L(E Bf departmental represen:tation.'qrr 2.4.2015 which was not re:sponded
, %‘ ?é:v J. and h’ence rhe instant servi@e apﬁeal on 28.7.2015.

f Q i.; /- ~That the appellant is errfriftijed to be appointed on reg_ular basis

{
.y ,_;;L_;)Jwith. effect from the date of his contract appointment as treatment

— meted out to Doctor Mqha.m._r'névd Igbal referred to above.
' Ty - (-8
. h Points urged need consideration. Admit. Subj\e'ct to deposit of
Py 4 s S

se%urity and process fee within 10 days, notices be issued to the

S AITET .

—— D

T Ay T S

resbphd_ents for writterr'rep[y/cbmmen‘rs for 25.01.2016 before S.B.

Chaikn

Agent of counsel for the appellant, M/S Muhammad Arshed,

= e

At SN i

TV TR e TR

25.1.2016

SO and Yar Gul, Senior Clerk alongwith Addl: A.G for respondents
present. Requested for adjournment. To come up for written

reply/comments on 29.3.2016 before S.B.

: .
? Ch%an

4 29:63.2015 a Agent of counsel for the appellant, M/S Muhammad Arshed, SO
SR and Yar Gul, Senior Clerk alongwith Assistant A.G for respondents
present. Para-wise comments submitted. The appeal is assigned to D.B

for rejoinder and final hearing for 18.7.2016.
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. . X - Form-A
FORM OF ORDER SHEET
Court of _ .
Case No. ‘ _ - 846/2015
- S.No. | Date of order Order or other proceedings with signature of judge or Magistrate B
| ' _Proceedings ' :
1 2 3
1 28_.07.20;5 B The appeal of Dr. Qaiser Zaman presented today by Mr.
 { Muhammad Ayub Shinwari Advocate may be entered in the
Institution register and put up to the Worthy Chairmaﬁ:,fd_fl R
proper order. ‘ \
: REGISTRAR
o A -7
2 3t —rtv | . This case is entrusted to S. Bench for preliminary
| hearing to be put up thereon o\ -2—tJ.
] o ok
| | - CHAIRMAN
‘ : ‘None present for appellant. Notice be is:sued 6 coungel
3 04.08.2015 '
for the appellant for 10.9.2015 for preliminary hearing.
Member
v o
14 10.09.2015 - None present for appellant. Notice be repeated to '
 counsel for the appellant for [2—/0-/§ . for S
: preliminary hearing. ' R
L 5
ﬁVl/ A ‘Méjmjber
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Service Appeal No g L{é /2015
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éﬁ‘é@ﬂ/ersus Govt of KPK through Chief Secty and others

7 . 4N THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Description of Document

Annex

Pg No

Service Appeal and affidavit

Dated

¢

Copy of Appointment Order

28-11-95 |

Copy of Notification

19-10-2000

.2

Appointment order of Dr M Igbal

08-07-98

/o e

AN B|W|—|N

Copy of Notification of regularization
of Dr M Igbal .

09-12-06

-ell--lre

Yo

-Copy of Departmental Appeal

2y |

Ny [~

fatee_F _AeneEX

Through

Muhammad Ayub Khan Shi

Advocate Peshawar
Chamber:

11-A, Haroon Mansion,
Khyber Bazar, Peshawar.
Cell No 03219068514
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- IN'THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

. Sérvice Appeal No %C{b - /2015

&.%W . Provin®®

. : _ Bsrvice Tnb
Dr Qaiser Zaman S/o Hijab Gul, - M"zﬂ%ﬂl p,j
-Dr Qaiser Zaman S/o Hijab Gul, - -
Lecturer, Khyber Girls Medical College, . e
Peshawar . Appellant
Versus

1. Govemment of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.

2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health,

" Peshawar.

3. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

4. Secretary to Govemment of Khyber Pakhtunkhwa, Department of Fmance
Peshawar. _

5. Secretary to Government of Khyber Pakhtunkhwa, Department of
Establishment, Peshawar.

........Respondents

Service Appeal u-nder. Section 4 of Khyber Pakhtunkhwa
. Service Tribunal Act, 1974 against the impugned
seniority list. o ' '

Respectfully Sheweth,
Brief but relevant facts of the case are as follows:

1. That the Appellant was appointed as Medical Officer (BPS-17) in the respondent
Department on contract basis for a period of one year or till the availabil‘ity of the
Public Service Commission Se_le‘étee/retum of the original incumbent from
leave/deputation whichever is earlier by the competent authority in the prescribed

~ manner after fulfilling all the coda! formalities on 28-11-1995. (Copy of the
~ appointment order is attached herewith as Annex-A) ‘

2. That the said contract was extended from time to time without any break.
Meanwhile the appellant qualified Public Service Commission exam and was _
.appointed as Medical Officer (B-17) in the Health Department vide Notification - - /
dated 19-10-2000. (Copy of the Notification is attached herewith as Annex-B) ‘




. That thereafter the Govemment of - Khyber Pakhtunkhwa erstwhile NWFP
“promulgated NWFP Civil Servants (Amendment) Act (IX) of 2005 wherein the
“services of a11 the contract employees were regularized.

. That in pursuance of the aforesaid Amendment Act, the services of all the

contract employees were regularized. Similarly the services of Dr Mohammad
Igbal who was appointed on 08-07-1998 much later than the Appellant was
regularized w.e.f 08-07-1998 i.e., from the date of initial appointment vide

Notification dated 09-12-2006. (Copies of the referred Notification are attached

herewith as Annex-C & D respectively)

.- That in the aforesaid developments, the Appellant filed a Departmental Appeal

for regularizing his services with effect from the initial date of appointment i.e.,

.28-11-1995 and give him due seniority, pension, pay fixation and other back
benefits. (Copy of the Departmental Appeal is attached as Annex-E)

That the statutory time for deciding the Departmental Appeal has lapsed ‘hence
this Service Appeal on the following amongst other grounds:

- Grounds:

a.

That the treatment met to the appéllant is against the law, illegal, unlawful and -

without lawful authority, thus calling interference of this Honorable Tribunal.

. That the treatment met to the Appellant is against the fundamental rights of the
~ Appellant enshrined and protected under the Constitution of Islamic Republic of

Pakistan, 1973.

. That the treatment met to the appellant is 'based on colorful exercise of powers:

which is not warranted under law. The appellant has not been treated at par with
Dr Muhammad Igbal, which shows the discrimination met to the appellant.

7

That as per judgment of August Supreme Court of Pakistan reported in 2014

SCMR 1289(d), the seniority is to be reckoned from the initial date of

‘appointment and not from the date of confirmation or regularization.

That under rule 2.3(ii) of West Pakistan Civil Services Pension Rules, 1963 the
service of the appellant being continuous temporary and officiating during the

- period of 28-11-1995 to 19-10-2000 as Medical Officer in Health Department of

Khyber Pakhtunkhwa is to be counted for the purpose of pension, hence as law,

~rules and judgments of the apex courts the services of the appellant are to be

regularized with effect from his initial date of appointment with all back benefits.

That as per settled principles of interpretation of Statutes, the statute has to be

‘read as a whole and it$ provisions cannot be read in isolation. In the instant case

Section 2(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 and its other
provisions read with its Section 19 amended by Khyber Pakhtunkhwa Civil

-Servants (Amendment) Act, 2013 entitles the Appellant for fixation of his

Senio_rity, pay, pension and other pievilleges with effect from initial date of

appointment.

&
/
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That the treatment met to the Appellant is based on discrimination, furthermore
the appellant has not been treated at par with other colleagues and against the
principles of natural justice and the dictums of superior Courts

h. That the Petitioner craves permission of this Honorable Tribunal to rely on other
grounds at the time of arguments and produce any additional document if §
required in support of his Petition. . : |

It is, therefore, prayed that on acceptance of this Service Appeal the
respondents may kindly be directed to

a. Regularize the services of the appellant with effect from his initial date
of appointment i.e., 28-11-1995, and give him due seniority, pension,
pay fixation and other back benefits w.e.f 28-11-1995; and

b. Treat the appellant at par with Dr Muhammad Igbal and

¢. Any other relief deemed appropriate by this Honorable Tribunal in the
circumstances of the case which has not been prayed for, may

? A7
Appel aflt r

- Through
Muhammad Ayub Khan Shtnwari
Advocate Peshawar ey

graciously be granted
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" . 4N THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR |

- Service Appeal No

' Dr@”— Zapparversus  Govt of KPK through Chief Secty and others

/2015

Affidavit

A Dr:Qaiser Zaman S/o Hijab Gul, Lecturer, Khyber .Girls' Medical College,
~Peshawar-do hereby solemnly affirm and declare on oath that the contents of the
instant Service Appeal are true and correct to the best of my knowledge and belief

‘and nothing has been concealed from this Honorable Tribunal.

Dr Qaiser Zaman
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” DIRECTORATE. GENERAL Bl ‘.-.I.‘i‘-l
¢ SERVICES, XuF,PESHAL AP
, Ko: 368_‘13_/ .
f 5 .
. R ),g/y//wos.
B
M!n’ /4
. Dr. ,2Z:éA642>;_2222naea&-éﬁz___ ‘ e ,‘“. : ’V
- x —— ‘ L. * ! . ' .
/7$£t¢k{,' /1246? o -7 , ::{/’
. - ) Pt
TLRIECT - OXFZR O_ ’POI."".‘:.U-".'.‘ ON CO?T?.A BASIS. - . .
T EORN DU - N ‘
Réference your application on the above subject for tre post of
tedics2 Jfficer/omen iedical 0ff1cer/Dental Sureeon. ‘ ‘ '

1. Che Cosne.ent authority is hereby app01ut you as hedi cal ufflCeI/
Voren liedical Officer/Dental Surgeon in the Healih anartren», Govis .

of IL ¥, ¢n contract basis in B-17 for a vericd of one year or kill
the availaobility of Juollc Service Commlsszon sclectee/rctu:n of
.. oeriginel incombent from leavé/deputation whichevar is enriier, on the
.- terns and conditions 1zid dowm in the ajtached hgzeerert Drcd. You
< - £n2ll be rosted to : — e mgosmmg S o
' This contract appointment is not transferabic. F: ‘2 k:!4 . A~

2. This contruct aprointment is subject to your physicel fitreen for _
which you will aapear before the Modical Board consfwtutﬁd bty the -

'Govornnunt.

3. If you csept the offer of appointment on contrnct basic re o Ladical
Officer/“omen ledical Offlccr/Dental Surgeon, the attachﬂu Agvecwunt
Veed should be filled in duly s1gned by you znd should repers at .
Your own ¢xnense. :

b It you fail to report for duty gt the station specified 1n nera-> above,
_within Ten (1C) days, the oifer of appointrent on coatract basis tiil
te deemed to hage been withdrzwn automatically and no fa=ihor '
cerresponderce shall be entertained in this respect. _ %
. ()/\ 1 4

(Dn.‘ SAT RHEAN RFRICT)
J.)I“'C TOR GUBYM AL R LR
SLIMICES 1 T,

/EI. LIIIE | SR THL ./ /1995.. -

Cony forurrded to the :-

Socretery to Govk: o MUY Health Debli: iesharur for infore.tics vl th
refo . nee to his lette: No.SO(H)IV/3-18/93, dited 16th lov: 1505 SR

Dediend Sure fiatendent . : For inturnal con gl :./:.c tion.

MMrirdonal lirccter Wepith Scrvices.  Aladiod .

" 2isirict lHealth Officer/‘gency Surceon, Kebod

Secountonl Gomerad, 10 R Ceshowar,

Tinlrict/Apensy Lecounts Qi fiacr /C((h a ['

for infor.y tien srd nccessnry action nleaze.
. -.'s.:..../f}

J(Tr

. TD (1.&\ n U o L2V
W ’ S. JYT U.—n-;a: Injl‘.ln.“ $el.

."-.—: RS ]
Vil lenda. -
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I (¢ ~0/7" DIRECTORATE GENERAL HEALTH -
o oy @"‘\ \  SERVIGES, NWFP, PESHAWAR. a
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EF O DE

‘ in pursuance of the Govt. of NWFP, Health Department Notification
No.SOH(1V)3-12/2000 dated 16/09/2000, on their first appomtment as Medical Ofﬁcer :
(BPS-1 7)on regular basis through NWFP Public Semce Commlss;on the following
postings are hereby ordered in the interest of public service with immediate effect.-

e A—————

BN Name of Doctor/ Domicile | Present status ._i Proposed posting - [ Remarks

i
DISTRICT ABBOTTABAD E
{"t 1. | Dr.Muhammad Ali Javed i Ist Appomtment - 4. MO DHQ.Hospital I Against the {
' s/o Muhammad Javed ] 1 Abbottabad vacant post T
) Khan/Abbottabad | | |
2. Dr.Hafiz Rizwan Niazi sfo i Ist appointment MO BHU Jabrian = . | --do-- !
Ghulam Hussain/ A 1 (Abbottabad) :
Abbottabad ‘ o ;
3. | Dr.Sajjadur Rehman sfo | Contract MO BHU '+ MO BHU Kalu o Qe P
Sardar Durr-e- - Beerangali : Mera(Abbottabad) SR i
Yaman/Abbottabad {Abbottabad)/Siab ) ) . i
4. Dr.Amir srar sfo israr Contract MO BHU MO BHU Barwal —do—~ " I *
Muhammad/ Swabi Barwal {Abbottabad) ! {Abbottabad) : i
? - 5. Dr. Tahir Habib sio Contract MO BHU MO DHQ Hospital Against the !
Habibur Rehman/ Shah Muhammad | Abbottabad .- - | vacant post :
Abbottabad {Abbottabad) ) ‘
E 6. Dr.Hizbutlah Jan sfo Ist appointment { MO BHU Maira Romal | Against the '
S Wasiullah Jan/Charsadda i (Abbottabad) j vacant post
47 Dr.Jawad Majid Swati sfo ; MO BHU Tajwal { MO BHU Pattan Kalan | —do-- . \
. Abdul Majid/ Abbottabad | (Abbottabad)/slab | (Abbottabad) . !
| 8. Dr.Ahmad Faisal sfo | Ist appointment -1 MO BHU Koka Barseen i -do-- i
| 4:-} Muhammad Safdar/ (Abbottabad) z
R Abbottabad ; : '.
. g. Dr.Muhammad Saleh s/o | Ist appoiniment MO BHU Mojahat —~do-- ' :
Aminu! Hag/Swabi {Abbottabad) T ,
10. Dr.Muhammad Riaz ! Contract MO DHQ. : MO BHU Malkot —~do— -
Tannoli s/o Said Ozaif . Hospital Abbottabad | {(Abbottabad)
Swabi : N i o N
1. DrWaseem Umar Khan ; Ist appointment MO DHQ.Hospita! H T ' !
- ! sfoUmar Khan - Abbottabad L
| Jadoon/Abbottabad i . o
12. ! Dr Muhammad Nazirsfo | Ist appointment MO BHU Khutiala - | Againstthe =
! Muhammad Yagoob/ ' District Abbottabad ' vacant post t
. Abboﬁabad . ) )
| 13. } Dr.Said Ali Jawad sfo Ist appointment : MO BHU Bodla —-do— .
- i Said Kiramat Ali/ | (Abbottabad) b ;
| Peshawar - | | - ’ i .

e -
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74 7 DrAjmal Mehmood Khan | Contract MQ RHC | MO DHQ. Hospltal T do- i *
sio Abdullah Jan/ ‘Oghi(Mansehra) Abbottabad, 4 wp -
Mansehra .. o L |
18. Dr.Ashfaq Ali slo I"ist appointment MO BHU Kangar —do-— '
Miftahuddin/Swabi { . Bala(Abbottabad)
16. Dr.Muhammad Harcon Ist appointment MO CH Khanspur —do--
Malik s/o Malik Noor o (Abbottabad)
i Halim/ Mardan s .
17. T Dr.Mumtaz Muhammad . ! Ist appointment MO DHQ.Hospital ~do-
s/o Sher Muhammad/ ; oo Abbottabad ! .
Swabi ! - | a
18. Dr.S.Shahabat Ali Shah f Is‘t appomtment MO BHU Kameeri ~do-- ..
s/o S.Shujaat i ; (Abbottabad) | SR
Ali/Abbottabad i i
19. Dr.Syed Shahid Hussain | Contract MOCHBoi | MO CH Boi District i Against the
sfo Syéd Hanif Shah/. Abbottabad Abbottabad vacant post
Abbottabad. .
20. Dr.Muhammad Ali Khan | Contract MO BHU MO BHU Banda Pir —~do-- ‘
sio Abdul Rashid Khan/ Banda Pir Khan Khan (Abbottabad) :
Abbottabad : ! (Abbottabad)
21. Dr.Shuaib Maiik s/o i ist; appointment MO BHU Bakot Against the
Malik Allahdad/ (Abbottabad) vacant post
Abbottabad
- DISTRICT HARIPUR
22, Dr.Muhammad Arifsio | Ist appointment MO BHU Ghumwan --do--
Khan Afsar/ Haripur ] (Haripur)
23. Dr.Nasir Khan s/o | Ist appointment MO RHC Serai Nimat | Against the
Muhammad Aslam ; Khan (Haripun) vacant post
Khan/Haripur i P
24. Dr.Muhammad Haroon | Ist appointment MO BHU Shah Against the
. slo Taj Mubarik/Haripur - l Muhammad (Haripur) vacant post
25. .Dr.Assad Jehangir s/o i Conttact MO BHU ] MO BHU Gudwallian Against the
Jehangir Khan/ Peshawar | Arbora (Mansehra) , (Hanpur) vacant post -
26. 1 Dr.Munawar Khan sfo Gul ; Ist appointment i MO DHQ.Hospital Against the
Zaman/ FR Kohat i Haripur vacant post
(Qualified Anaesthetist) ! : i
27. ! Dr.Muhammad Abid s/o Contract MO BHU MO BHU Koklian Piran | Against the .
Shahzada Khan/ Hanpur Kokllan Piran District ' District Haripur vacant post
5 Haripur i
28. Dr.Syed Muhammad i Ist appointment MO RHC Ghazi —do—
Shahab sfo i (Haripur)
S.Muhammad Ayaz/ !
Mardan ! !
29, Dr.Muhammad Younis Ist appointment i MO BHU Gaili Amazai | —-do-
i s/o Abdul Khalig/Swabi ! ' (Haripur)
30. Dr.Syed Farcoq Jamit sfo | Ist appointment | MO RHC Nara Amazai | --do-
Zaffar igball Swabi . ! {Haripur)
31. D:.S.Tahir Hussain sfo i Contract MO BHU ‘ MO BHU Bherrary i Against the
S.Sakhi Hussain/ Haripur ' Bherrary(Haripur) (Harlpur) | vacant post
32. Dr.Asif Hussain Munir sfo i Ist Appointment | MO BHU Brug (Haripur} | Against the
Waljid Hussain/Peshawar | { vacant post
. DISTRICT MANS EHRA
33. | Dr.Muhammad Munib i Ist appointment 'MO BHU Palosa (Kala ' Against the
Khan s/o Muhammad ; | Dhaka) Mansehra i vacant post
5 Younis KhanMansehra : 1
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,/f 132. i Dr.Adnan Khalid Jan s/o ! Ist appointment { MO Divisional Against the i
i Ghulam Khalid Jan/Kohat 1 { Headquarter Hospitat vacant post |
! | KDA Kohat . '
133. Dr.Rizwan Ahmad s/o Ist appointment + MO BHU Sherkot | ~do--
Tanvir Ahmad/ Peshawar i {Kohat)
134. Dr.Arshid Farzooq sfo Ist appointment i MO BHU Karbogha | —do—
Abdur Rashid/Kohat ; ! (Kohat) . .
135.1/ r.Qaiser Zaman S/O . Contract MQ. { MO Anaesthesia KDA -! Against the
| [ Hijab GUUFR Kohat AngesthesiaKTH | Hospital Kohat i vacant post
‘ i Peshawar : C
138. Dr.Abdul Majid Sheikh s/o | Ist appointment i MO BHU Parshai ~do- .
Abdus Salam Sheikl/ | } (Kohat) o
Peshawar : ’ . .
137. | Dr.Naesm Shah sio { MO BHU Sheikh ' MO BHU Gabarai | -do—-._. - 1
Saeed Shah/Kohat Allahdad Kohat/siab | (Kohat) - j-
138. Dr.Muhammad Jehanzeb | Ist appointment ! MO BHU Muhammad : --do--
! s/o Muhammad Al Khan/ Zai (Kohat) Cobe
{_Peshawar :
138. Dr.S.Nayyar Raza s/o i Ist appointment ; MO RHC Usterzai ~do— -~
S.Anwar Shah/ Peshawar ! (Kohat) R | - ;
140, Dr.Shahid Rizwan Safir ! Ist appointment i MO BHU Shinawarai | --do-- 3
| slo Safir Anwar : (Kohat) - L
! Ahmad/Peshawar . I -
141, Dr.Fazal Athar s/o Hafiz i Ist appoiniment MO BHU Turki ismail ~ | -do-
: Fazal Qadir/ Kohat i ! Khel (FR Kohat)+- = ' :
: 142. | Dr.Abdullahsfo - i Istappointment i MO Police Training ! —do--
Muhammad Anwar ; ; College Hangu(Kohat) !
Abbas/Kohat i i
143, Dr.Abdus Samad Khan  } MO BHU Toolang ¢ MO BHU Toolang ~do--
s/o Jamaldar Khan/Kohat | (Kohat)/ slab i (Kohat)
DISTRICT BANNU -
i 144, Dr.Farmanullah sfo i Ist appointment i MO BHU Kotka Nazif | Againstthe |
Faridulian/FR Bannu I i Jan FR Bannu " - i vacant post
145, Dr.Muhammad Khalid Contract MO BHU i MO BHU Shamshi ' edo -
Khan sfo Abdul Gulbella (Peshawar).  Khel(Bannu)
t 1_Maijid/Bannu ; i : o
146. | Dr.Qazi Rafiuddins/fo i MO BHU Patool i MO BHU Patool Khel ! ~-do—
! Qazi Mohiuddin/ Bannu Khel{Bannu)/slab i (Bannu) i -
147. | Dr.Roohullah Khan s/o Ist appointment MO BHU Bada Mir --do--
- Shatifutlah Khan/ Bannu - ! AbbasBannu) i !
i 148. Dr.Imran Khan s/o ; Ist appointment i MO BHU Ghoriwala | --do-- i
i Wahab Ali/Bannu - i (Bannu) o
149. | DrUmarZad Khansfo | Contract MOBHU | MO BHU Amudi Noorul | Againstthe -
Sawad Khan/ Bannu i Gara Essa Khan i Qamar(Bannu) vacant post
) i (DIKhan)/ slab ; . o
150. Dr.Sher Ali Khan sfo Sher | Contract MO RHC i MO BHU Daud Shah Againstthe = |
Gul Khan/ FR Bannu . Ghiljoo Orakzai 1 (Bannu) vacantpost |
. ! Agency E b -
151. | Dr.Suleman Amir s/o | Contract MO BHU | MO BHU Kotka Biland | Againsithe i
! Noor Zaman/ Bannu | Kotka Biland Fatima : Fatima Khel(Bannu) | vacant post. ¢
i ! ! Khel{Bannu) ! i |
. DISTRICT KARAK ?
| 162, ' Or.Qasim Mehmood s/o i Ist appointment i MO BHU Shamshaki  ; —do--
. | Rahamzad/ Karak =~ : [ (Karak) |

[
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They shouid report to their place of posting within one month after the issuance

N.B:-
of this office order positively, failing which their appointment shall stand withdrawn
without any notice,

No._ {3 L1, — G5/, B
L

Sd

DIRECTOR GENERAL HEALTH
SERVICES, NWFP, PESHAWAR

Dated Peshawarthe (< /1012000,
Copy forwarded to the:-

Secretary to Govt. NWF P, Health Department, Peshawar with reference to
notification referred to above.

Chief Executive Govt LRH/KTH/HMC Peshawar.

Director Heaith Services, FATA, Peshawar.

Dean PGM! Peshawar.

Medical Supdt. Saidu Group of Hospitals Saidu Sharif Swat.
Medical Supdt. Govt. TB Sanatorium Dadar(Mansehra)
All Medical Superintendents DHQ.Hospitals in NWFP.,

All District Health Officers in NWFP,

Accountant General NWFP, Peshawar.
All District Accounts Officers in NWFP.

Doctors concerned.
AE-IV Director General Health Services Office, Peshawar,

Mr.Musharaf Khan Assistant Establishment Section Director General Health
Services Office Peshawar,

For information and necessary action.
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Dated: Peshawar, the gh December, 2000. g

NOTIFICATION. a , | / s

gt L

_,..
Z2ab)

]

No.SO(E)II-1T/ 8-18/2006, In exereise of the powérs under section 23 of the

Q .-._v?’-‘;‘r‘:.,,-.'u.:‘ =
RS USRS -

=

NP Civil Servants Act, 1973 read with prcéidcnt order NO.10 of 1969, the

N

Governor NJW.ILP is pleased 1o convert the contractual appointment of

Ea P

B Muhammad Lgbal son_of Amix Waiz Khan presently working as Medical

Officer B3S-17 BIU Mairagai District Swat on regular basis thhc.[fc.c,tﬁom the

> TR
ST L AL

date of b s“g_o.ntr.actqﬂg\l;i\p]_)__()j}},t.l}? entas such.

B )
DA =S

v T A
SN P F.

SECRETARY 1AL LLL

P
¥

ARV EEAIETEH

=
et

Endst. No. & date eveln.
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Copy to the:-

-:":‘,'.'p.-:'i‘x‘is‘.“.._i" AN

AP
e PRt o}

Secrcelary Lo Governor N.W.ILE

Accountant General, N W.T.P :
Director General, ealth Services, N.W.T.P
1DO (1) Swal.

PS to Chicf Scerctary N.W.LP |

PS to Sceretary Tealth.

DAO Swat.

SO (Litigation) IHealth Department

Doclor concerned.
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R AT Secretary, : ' / oz
D\,{artment of Helath, ' '
Khyber Pakhtunkhwa, Peshawar ' /

Subject: Application for regularization of services of applicant with effect from the date
of contractual appointment i.e., 28-11-1995 with all back benefits.

Sir,
The applicant humbly submits as follows:

I. That T am a bonafide resident of District Pthftwwr and was appointed as Medical
Officer in the Health Department, Govt of Khyber Pakhtunkhwa against the vacant post
on 28-11-1995 on contract basis for a period of one year or till the availability of Public
Service Commission selectee / return of original incumbent from leave / deputation
which ever is earlier, which clearly shows that the post against which I was appointed

was a permanent post. Thereafter my-contractual appointed was extended from time to
time without any break.

2. Later on I qualified the Khyber Pakhtunwa Public Service Commission exam and [ was
appointed as Medical Officer (BPS-17) vide order dated 19-10-2000.

3. That one of my colleagues Dr Muhammad Iqbal S/o Amir Waiz Khan who was working
as Medical Officer in the Health Department filed an application for regularization of
services with effect from the date of contractual appointment as such. It is pertinent to
mention here that Dr Muhammad Iqbal was appointed was appointed in the year 1998 -
whereas I was appointed in year 1995.

4. That the above said application was considered and he was regularized from the date of
contractual appointment as such vide Notification No SO(E)II-1I/8-18/2006 dated 9"
December, 2006.

5. That I'have served in the Health Departiment for more than 19 years but after qualifying
Public Service Commission exam in the year 2000, the concerned authority has not
given me the benefits of 02 years continuous ofliciating service on contract basis and
appointed me with immediate effect i.e., 19-10-2000.

6. That on appointing me with immediate effect i.e., 19-10-2000 I have been deprived of
my 05 years i.e., 28-11-1995 to 19-10-2000 service benefits.

It is, therefore, most humbly requested that my instant application may kindly be
considered and my services may be regularized with effect from date of contractual
appointment i.e., 28-11-1995 with all back benefits i.e., pay fixation, senidrity, pension,
promotion etc as such as has been done in Dr Muhammad Igbal Case.

AW _
Dr Qaiser Zaman S/o Hijab Gul&

Lecturer, Khyber GII'IS Medical College Peshawar
Dated: 3 [ oy I:’;o:S .
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BEFORE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWR

APPEAL NO. 846/2015

Dr. Qaiser Zaman s/o Hijab Gul, Lecturer Khyber'GifEs Medical College, Peshawar.
| : | Appellant
VERSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.

2. Secretary to Government of Khyber Pakhtunklhv\)a‘, Department Health,
Peshawar. ‘_ : k -' |

3. Director General Health Services, Khybér Pakhtunkhwa, Pesh_awar.'

4. Secretary to Government of Khyber Pakhiunkhvi;a, Department of Finance,
Peshawar. | ,

5. Secretary to Government of Khyber Pakhtunkhwa, Establishment
Department, Peshawar. |

Respondents

PRELIMINARY OBJECTIONS:

1. That the appellant has neither cause of action nor locus standi

2. The appeal is not maintainable in its present form.

3. That the appeal is bad due to non-;omder and mis-joinder of un-necessary
parties. ‘

4. That the appellant has concealed the material facts from this Hon’bie Tribunal.

5. That this Hon'ble Tribunal has got no jurisdiction to entertain the appeal

6. That the appellant has been estopped by. his own conduct to file the
appeal.

7. That the appeliant has nofcome to this Tribunal W|th clean hands

8. That the appeal is badly time barred.

PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO. 1,2, 3,4 & 5.

1. Pertains to the record. _ _ ,.

2. Pertains to the record. As his servicelwerefr‘egui‘élrilied in 1998. However, he did
not agitated/challenged the notification within time so the instant appeal is badly
time barred. -

3. Para 3 is misleading. The law with regard to appointment'of persons through
prescribed manner, on regular basis was abandoned and the law of contract
appointment was adopted-on 1.7.2001. The appomtment on contract basis
through prescribed manner contlnued till the commencement of the Khyber
Pakhtunkhwa civil servant amendment Act, 2005. Section 2(2) of the Acf ibid
provides that a person though selected for apbdintment in the prescribed manner
to a service or post on or after the 1st day of Ju!y 2001 till the commencement of
the said Act but appointed on contract basis shall with effect from the said Act be
deemed to have been appointéd on regular basis. The contract appointment of

the appellant was made othem/ise than in accordance with prescribed manner as




stopgap arrangement. The method with -regard to appointment in prescribed

manner has been envisaged in sub section (1) (a) (i) of section 7 of the Khyber
Pakhtunkhwa Public Service Commission Ordinance, 1978 which inter alia
provides that the Khyber Pakhtunkhwa Public Service Commission shall conduct
test and- examination 'for recruitment -of persons to the civil services of the
province and civil posts in connection with the affairs of the province in Basic Pay
Scales 16 and above or equivalent. 4

The services of those contract employees whose appointments were covered
under section 7 of the Khyber Pakhtunkhwa Public Service Commission
Ordinance 1978 were regularized with effect from the commencemeht day of the
Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2005.

. Para 4 misleading. The regularization of Dr Mohammad Igbal , Medical Officer.
was an individual hardship case which was not done under the Act of 2005.
Before his appointment, Dr Mohammad Igbal was serving in an organization. A
person having the same name was involved in subversive activities. However, Dr
Mohammad Igbal was arrested inadvertently. During custody, he lost his
employment and his son was also paralyzed due to Polio disease. On release,
the Provincial Government was desirous to compensate him due to his
innocence. In the year 1998 as a special case the Governor Khyber
Pakhtunkhwa erstwhile NW.F.P approved. his appointment as MO in Health
Department on contract basis. He submitted an appeal praying that the Governor
has never approved his appointment in Health Department on contract basis but
it was appointment on regular basis. His appeal was placed before the Governor
Khyber Pakhtunkhwa and was accordingly accepted as prayed for and the
Governor Khyber Pakhtunkhwa under section 23 of the N.W.F.P Civil Servants
Act 1973 read with president order No10 of 1969, regularizéd the contractual
appointment of Dr. Moﬁammad Igbal s/o Amir Waiz Khan. Therefore the citation
of this case as Precedence for regularization of appellant's case is inappropriate.
. Subject to proof as laid. However, in terms of section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, any civil servant aggrieved by any final
order whether original or appellate made by a departmental authority in respect
of any of the terms and condition of his service may, within thirty days of the
communication of such order to him or within six months of the establishment of
the appropriate Tribunal whichever is later, prefer an appeal of the tribunal
having jurisdiction in the matter. Further the representation so annexed is purely
time barred neither any seniority list cha_!iengéd by the appellant.

. Para 6 is misleading. The presént appea.lv 'has beén filed in the hon'ble Tribunal

after a lapse of 10 years.




GROUNDS:-

a) Incorrect. Respondentsacted as-per law & ,rdles._ “

b) Incorrect. Respondentsacted as‘per law & rules.

¢) Incorrect. As explained in replymg para 4 above.

d) Incorrect. As per law the seniority is to. be reckoned from the date of .
regulai . . “/appointment. ‘

e) Para 'e' of the appeal is mrsleadmg and mcorrect Ru%e 1.5 clearly provrde that
these rules shall not apply to Government servants engaged on con’tract basis
which contains no stipulation for pensmn under these rules.

f) As explained in replying parasabove

g) Incorrect. No drscrrmrnataon committed by the respondents

h) Para 'h' needs no comments. .

It is humbly prayed that the instant appeal .being devoid .of merit and law may

graciously be dismissed with cost.

Secret ovt: of Khybel Pakhfl’l Hwa,
Health Department Respondent No: 1 & 2

Director General eai’rh Sefvioes ‘
Khyber Pakhtunkhwa l\espondent No. 3
&
D o

A

Secretary ’ro,Govt: of Khyber Pakhtunkhw%)(u

‘Finance Department Respondent No. 4

Secretary “Nﬁe’r of Khvbel Pakhtunkhwa. |
Estabhshment pm’rment Respondem No. 5 .
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In re-Service Appeal No 846/2015

o Dr Qaiser Zaman versus Govt of KP thrbugh Chief Secty & others

INDEX
| Sr No | Description of Document: | Dated Annex Pg No
11, Rejoinder and Affidavit ’
2. Copy of judgment
Appellant,
Through ' | _
" Muhammad Ayub Kh

. Advocate Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In re-Service Appeal No 846/2015

Dr Qaiser' Zaman versus  Goviof KP through Chief Sebty & others

Réjoinder on behalf of Appellant

‘On Preliminary Objections:

" All the preliminary objections aré wrong, incorrect, misleading,
misconceived and formal.-

- .On Facts: -
1. Para No “1” of the -comments needs no reply.

2. Para No “2” of the comments is. wrong and incorrect while that of service
~appeal is correct.

3. Para No “3” of the comments ‘is wrong, incorrect, misleading and
misconceived, hence denied while that of Service Appeal is correct. In fact
 the objection raised by the respondents in the instant Para has been resolved
by this Honorable Peshawar High Court, Peshawar in case  title Dr
Rizwanullah and others Versus Government of NWFP through Chief
" Secretary and others reported in 2009 PLC (CS) 389 and was upheld by the
August Supreme Court of Pakistan. (Copy of the Judgment is attached
herewith as Annex-R/1) ’ -

4. Para No “4” of the comments is wrong, incorrect, misleading ‘and

~ misconceived, hence denied while that of the Service Appeal is correct. In
fact the case of Appellant is at par with Dr Muhammad Igbal, hence
deserving the same treatment. ' |

5. Para No “5” of the comments is wrong and’incorrect, hence dei_lied while
that of Service Appeal is correct.

6. Para No “6” of the comments is wrong and incorrect hence denied, while
that of service appeal is correct. ’




“t

o On Grounds: .

a.

. Para

. Para

1] ”

Para

Para “b” of the comments is Wrong and incorrect hence denied, whlle that of
service appeal is correct.

13 99

of the comments 1s wrong and incorrect hence denied, while that of
service appeal is correct.

. Para “d” of the comments is wrong and incorrect. hence demed while that of
-service appeal is correct. ‘

(13 ’?

service appeal is correct

Para “f” of the comments is wrong and incorrect hence denied, while that of

service appeal is correct.

119 7,

Para of the comments is wrong and incorrect hence denied, while that of

" service appeal is correct.

Para “h” of the comments is wrong and incorrect hence denied, while that of
service appeal is correct. '

It is, therefore prayed that the tltle Service Appeal may kmdly be

i alloWed as prayed for.

Through S
Muhammad Ayub Kh in 'Shinwari
Advocate Peshawar
AFFIDAVIT

| I, Dr Qaiser Zaman S/o Hijab Gul, Lecturer, Khyber Girls Medical College,

" Peshawar " do hereby solemnly affirm ahd state on oath that the contents of

the accompanying rejoinder are true and correct to the best of my knowledge -

and belief and nothing has been kept concealed from this Honorable
Tribunal. - '

of the comments is wrong and incorrect hence denied, whlle that of '
serv1ce appeal is correct.

of the comments is wrong and mcorrect hence denied, while that of -
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PESHAWAR HIGH COURT. PESHAWAR

Dr.Sultan-ul-Mulk and others

Province of KPK fC....ccocemeenmen:

Date of hearmq

Writ Petition No.1901-P of 2014.

JUDGMENT SHEET

JUDICIAL DEPARTMENT) / c~ s PN

Versus

JUDGMENT.

3/- 03—~ 9«0/\

Appellant/Petitioner, l\_/l i24 §L o ﬂQ @Aa _slanpp/\ ?
Respondent_ﬁxoﬁ,_b%&:@w_&—% \Saonn

WAQAR AHMAD SETH, Ji-  Though the

instant constitutional petiﬁorf under Article 199 of the '

Const:tutton of Islamic Republic of Pakistan 1973, the

.petitioners have approached this Court w:th the followmg

relief:-

-

“In view of the quite anomalous
situation and circumstances of the
case, it is humbly prayed that in the
interest of justice, equity and good
conscience the respondent No.1 may
graciously be directed 10 place the
case of the petitioners before the
competent authority (Governor of
Khyber Pakhtunkhwa) in terms of
Section 23 of the

Respondents ’/
<.

PrM:




W

Pakhtunkhwa Civil Servants Act,
1973 for just and equitable decision,
declaring that the petitioners are
entitled for regularization from the
datey of their initial appointment”,

2-.  As per averments made in- the writ pe'titlio'n the

petitioners = were initially appointed in the Health -

Department as Medical Officers in BPS-17 on contract
basis by Departmental Selection Committee and their

conlract was extended from time to time through various

notifications, meanwhile  KPK Civil' Servants

(Amendment). Act, 2005 came into force: on 23/07/2005
on the basis of which the petitioners Wefe entitled to be

regularized, that the petitioners have 'submitted various

applications but they were excluded from the benefit of

regularization. That earlier certain officials approached

'thfs Court through' Writ Petition which was allowed and

their services were regularized -with effect from

24/10/2009 and the same benefit was extended fo the

petitioners without considering their post service 1995

and onward, however, pétitioner No.1 has been retired

/ - from service on 09/01/2014 on aftaining the age of




J
superannuation. It is further avérred in the petition that on | &2 ’

_22)01/2013 Government of Khyber Pakhtunkhwa notified
Civi( Servants (Amendment) Act, 2013 which had taken
effect from 30/06/2001 which provides that those who are
appointed in the presbribed manner to a service or post
on or after the Ist July, 2001 till.23™ July, 2005 on contract
basis sﬁall be aeemed to have been appoim"ed on regular
basis. It was expected that the petitioners would also be
included and covered to rectify the omiss;’on_ but it wésr
also a delusive ih?pfession that the whole acz;ion was for
| particulaf"c/éss of persans who were previously omitted
and the pefitioners were once again met with the same

. —y

~ fate. That all these crrcumstances in their totality prevent

«z

an incontrove/tib/é ghain, which when -the chrono/ogica/.
list of Acts and events ére taken altogether, Iead to the ’
A B conciczéion that the regularization of pan"ioular class of
Government servants leaving the. Senior  who were
appointed in the year ‘1 995 ethbits to flagrant violation

and abuse of power under the proz‘ectlon of an Act Tne

/%J persons of cho:ce were picked up and were abs




while the same .beneﬁt was denied to thé petition'ers
despite.sem:ority and men’(. That the Régularizatibns Acts
2005 and 2009 Were designed to accommodate .persons. ;
-of choice and those were never intended to keep merit in
views. The petitioners are at the verge of rétiremenf ang’ |
in their sérv)’ces ar_é not regularized, they would éuﬁér
huga.lqss in penéion and commutation and their services
rendered from 1 995 to 23/10/2009 would not be counted

for the purpose of pension.

3- | Respondent No.1 furnished his comments wherein

\

it was stated that the petitioners were appoihted as",

Medical Of/’iceré (BS-17) on contract basis as stopgap

| arrangement.  The law with regard to appointment of

persons, through prescribed m‘anner, on regular basis

| was abandoned and the law of contract appointed was

adopted on  01/01/2001.The appointment  through -
prescribed manner on contract basis continued il the-

commencement of KPK Civil Sen/ants(Améndment) Act

2005 and sectibn 2(2) of the said Act provides that a

¢




manner to é service or pont on or after the 1% day of July,
2001 till the comr’nence_ment of the said Act but appointed
on  contract ‘basifs shall  with effect from - the
commencement of | th’e Act be deemed to 'havg been
appointed oﬁ regular basis. The contract appointments of
the petitioners wére made. otheh/vise than in accordaﬁce
with preS9ribed manner, as stopgap arrangement. The
method wit)v regard fo éppointment throﬁgh pfeséribed
manner has been enviségéd in Sub-section (1) (a) (i) of
Section 7 of KPK Pu5/ic Service Commission Ordihénce,

1978 and the services of those employees whose

\

appointments were covered under the aforesaid section, -

.

 were  regularised with effect from the commencement of

the Agt ibid. That KPK Civil Servants (Ameﬁdme_nt) Act,
2055 is not iappl/'cablie in’cases' of petitionérs and fheir
services were regu/aﬁsed under sedion 3 of the KPK
E/;nployees (Regu/arizatioh) Act, 2009. Fudhér stated that

the prayer of the petitioners for their regularization from

1995 is an’ attempt to exploit the fundaméntal rights of |

those civil. servants of the cadre who were appointed to




the service in the prescr‘ibéd manner from time to time
since 1995 till 2009, hence the petition is liable to be
dismissed.

4-  Arguments heard and record perused.

5-  Admittedly, petitioners services were regularized in

S

.,

~

pursuance  of - employges Khyber PakhtuhkhWa
Regu)afizatiorj Act, 2009 by the Corﬁbetent Authority with
| effect frorﬁ 24.10.2009, alongwith all other employees,
whereaé petitioners are in services with eﬁ‘egt from 1 995,v o,
1996 & 1999 on contract basis duly approved by the
bepaﬁmé‘ntal AuthOrity' upon the approval aﬁd selection
of Departmental _Seleétion Committee, notiﬁed by the then -
Governments. There is no break in service.
6— ) The plea of the pe%itidﬁers éeems to be genuine and
reasonable, that the employees who »hév_e been
regi:larized videiAct, No. IX of 2005 and Aci‘, XVI of 2009,
were appointed in a similar situation as that ofv petitioners, |
. . but they ha;/e‘ been regularized from the date of their

appointments. Since there is a discrimination on the face

| _‘ - ‘ of it, but as the applicability of Act, 2005 & 2009 with

| . : _
' / retrospective effect to the case of petitioner would not




come within the purvzew of this coun‘ as it's the competent - é@
authorn‘y who has the prerogatlve and rlght fo given
retrospective effect to a law and in the instant case under

section .23 of the Khyber Pakhtunkhaw, Civil Sen/anz‘s,'

™

AGt, 1973, the Governor khyber Pakhtunkhwa, is the -

Competent Authority for the particular purpose.

7= In view of the above, this wiit pefition is send fo

respondent No.1 j.e Chief Secretary Khybef Pakhtunkhwa

the date of their initial appointment

ANNOUNCED.
Dated 31/03/20185,
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