13.09.2022 Mr. Magsood Ali Khan, Advocate, for the petitioner

present. Notice be issued to the respondents through TCS and to
come up for reply as well as arguments on 29.11.2022 before
the D.B. Original record be requ_isitioned for the date fixed. The

expenses of ICS be deposited by the petitioner within three

days.
e
(Mian Muhammad) ' ' (Salah-Ud-Din)

Member (Executive) Member (Judicial)

29.11- w22 [)w&‘ o suh 'o/ W0 XK THhis (use fo$ '/ﬁgm
Aelofes). To lond op for 14 Sams & bofore

o 2162-225- C}/
| Reatl€

AL

- o) ~ . v . - . A .
21.02.2023 Bench is incomplete, therefore, case is adjowrned to

07.04.2023 for the same as before.

Reader
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Form-A
FORM OF ORDER SHEET
Court of
Restoration Applicatioh No. 440/2022

$.No. Date of ordér
Proceedings

1 )

01.08.2022

[y

g@&%m&m
KPST
Fray s beasaraie

| order or other proceedmgs with signature ofjudge

The application for restoration of petition u/s 12 (2) CPC |
in service appeal no. 547/2013 presented today by Mr. Magsood
Ali Khattak Advocate, may be entered in the relevant register.

This restoration application is entrusted to S. Bench - to be put

up there on 02-0% 2022

REGISTRAR




BEF ORE THE HONOURABLE SERVICE TRIBUNAL
2IA No: Lo 0, BESHAWAR

CM:- Petition 12(2)Cpé. No / )
' , SCANNID
’ - Poshaveor

Nisar Ahmad vs Asad Mahmood etc

- SUBJECT APPLICATION FOR RESTORATION OF U/S 12(2) ‘
CPC.1908 PETITION

/é edpecf/u//;c S/gewefé,

1. That the above caption petition is dismissed in default by this honourable
tribunal on dated 26/7/2022.

2. That on last date of hearing the Petitioner three cases namély.(i) Nisar
Ahmad Vs Asad Mahmood, (ii) Touheed Khan Vs Asad Mahmood (iii)
Tariq Igbal vs Abdul Hai Khan was fixed before this honourable Tribunal.

3. That the honourable Chairman started query about the Petitioners at the
time of arguments that “who is aggrieved amongst the Petitioners from the
orders passed by this Honourable Tribunal, who was party to the main
Appeal and who’s were not.Party made party by Appellant (Abdul Hai
khan)” etc.

. 4. That on dated 27,06.2022 during course of arguments about mentioned
. query of the honourable Chairman of this service tribunal the leaned
counsel Mr. Zakir Ullah has raised objection that he is representing one of
the Respondent (Asad Mahmood), in today he did not possess the case file
and his case was fixed for 29/06/2022 and he having no such information
about case has been change from 29.06.2022 to 27.06.2022, while the
litigant Abdul Hai khan has also informed to honourable tribunal that for
today his counsel is not in attendance, so on the pretext 'the, above this
honourable court has‘adjourned all the mentioned Petition for 27.07.2022.




5. That through is restoration Application Applicant counsel want high light

. his possession before this honourable Tribunal and also asserted some

problem which faces by me at the time of practicing before this honourable

* tribunal it is not the first time that my cases have been dismissed many but
such situation is not affordable to me, because this type of dismiss in

“default orders and also create negative impact on my practice and also

. damage my reputation towards my client. Further stated that my client

having service life entrust is attached with their cases he consxdered that

counsel fail to resecure his entrust. :

6. That I hope that _the _horioﬁfable chairman will take some effective step to-
~ stop such like practice which is start by the staff of this honourable tribunal.

7. That this restoration Application is within time, no legal hurdle stand/exist
restoration of this petition and nothing has been concealed from this
honourable Court. .

p rayer. - It is therefore’ humbly prayed that may kmdly accept the precent
Apphcatlon and issue dn‘ectlon for restoration of the Captloned 12(2) Cpc. 1908 -
~ Application. : : A
Deponent - I o &JA .
| Thrqugh | _ m //
. Affidavit ‘
I, Magsood Ali Advocate Affirm|on oath that, each para of this Petition is true to

the best of knowledge, and believe and nothing has been conceal from this
“honorable tribunal

L

(




Yl mm

.“/
26" July. 2022 1. Nobody is present on bchaH of the pc.l)tmne
. Respondent alongywith his counsel prcsr.nt.
: 1‘:- - POY .
2. . There is nobody prescat on behalt of the
putmomr and 11 is 20 past 1"Oclock. Called for several
o 3 - times but no one appeared on behalf of the petitioner’s

side. Learned counsel for the respondent present and
when confronted with the situation that previously the
case was adjourned because of note Reader. he-
<s‘uhmil1ed there was no concept of isstiance notices to
the parties and their counscl when the previous date was
‘changed due to note Readen and it was the duty of the ‘
parties to confirm the date from the Reader of the Court.
‘ espécia]ly when the 15(::titi()1?el' had been atténded through .
counsel. He insisted that the Tribunal should proceeﬂ
under Rule-19 of the Khyber Pakhtunkhwa Service
C° _ Tribunal Rules, 1974. This application is. 111c1clmc.

dismissed in default. Consign,

3. Pronounced in open court in Peshawar anel

given under our hands and seal of the Tribunal on this
’ .

26" dav of July, 2022.

Agg@/_‘/ - ¥ %D/‘/

————— " .
(Satah Ud Din) PR (Kalim Arshad. Khan)
Member( ludxcnl) Chairman

VAN Ly

Srapp nl Vroranr

Poade 01 bediaetd s 0 & 2 he -
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' BEFORE THE HONORABLE SERVICE
' TRIBUNALPESHAWAR _ .

.,

g p“" NG
s RE St -

- CMNo. 2%2:/2020 Sy § =
. 1n A i
.CM No.302/2018 i

e

Applicants: Nisar Ahmad and others
Vs.

Respmident:  AsadMehmood

¥

Application for restoration of Petition (the “Petition”)
filed Misc.302/2018 under s.12(2) CPC by the
Applicants,wherein, the Judgment and the Decree
dated 15/05/2015in the Appeal No0.547/2013 (the
“Appeal”) titled ‘AsadMehmood v NasirDurrani and
others’passed by the Learned Service Tribunal
Peshawar in favor of the Respondenthas been
‘challenged. K

Most Respect_fully Submitted That,

1. Tﬁe Apﬁlicants filed the Pet'gtion under section 12(2) CPC

| challenging the Judgment and Decree in the Appeal passed
by the Learned Service Tribunal Pesliawar in favor of the

- Respondent infri'nging the valid and legal rights of the

. Appliéaﬁts pending its execution vide the FExecution Petition

No.168/2016 (the “Execution Petition”).

2. That éf)pliqants was attended the heaﬁnzg with the learned
member Mr. Amin Kundion the month April and then the
next date of hearing has noted for dated 29/11/2019 but
when the Counsel of ‘applicants has attend fhe mentioned
date of héaring "ther‘; the learned member of this honourabie

"tribunal has informed that Applicants Counsel Court then )

Page 1 of 3




the honourable member of the tribunal h’ls informed that the '
Apphcatxon Uls 12(2) Cpcwas dismissed in-defaulton dated
28 May 2018and then on dated 29/11/2019 the Counsel of

.‘ apphcants got Knowl»dge of the fact apphed for obtammg'.

attested copies of the orders of dlsrmssal in default

That after filling apphcatxon for requlsmon of certlﬁed copy
N :of the mentioned orders time in agam the .counse!l of
,Apphcants has asked for order but the office has sought
* further time but they failed to do sosss then the Counsel of
applicant has informed the honourable C halrman of the
Tribunal and the on next Monday. dated 13/1/2020 the office .
L _flas handed over the certified copy of jdismissal in default.
' Ordef. ,

-. 'Respondent has badly failed in estabhshmg a przma facie
_ case in his favor and the Appeal and the Execumon Petition
s jHable to be dismissed on numerous legal and factual

grounds.

. The balance .of convenience strictly lies in favor of the
- Applicants who despite being. necessary parties to the case
have not been impleaded in the Appeal and the Executiori "

Petition in bad faith by the Respondent.

. Subs'tantiv'e: rights of the Applicants are in issue in the
Petition decided in absentiaof the Applicants and they
Would suffer irreparable losses if the interim relief sbught

" through this Appiic_ati-bnAis not granted.

.. "lhe contents of the Petition may kmdly be consxdered an_ ,

- 1ntegral part of thls Apphcanon
. The Applicants are filing this Application through

ACounseIMif..MaqSOOd Ali Advocate High Court who is duly .

aUthorizéd.via a power of attorney and is competent to file

.Page 20f3




. thls Applieation on the Ai)plieaﬁt’-s behalf and is acquainted
+" with the facts of the case whlch he can depose on oath. - .

oo

Aﬁplieanfe .

I L
I Through Wm
: : ; . ‘-Barrlster Saud Khan
o Lincoln’s Lawyers and Conisultants
2™ Floor, Bilal Market, Phase-1,
Hayatabad, Peshawar.’’ M

" " Mobile: 0334-051-0334 7"
Phone:091-500-2487 .

saud 1792:@yahoo.com

| \Afﬁdawt
‘T, Magsood- Ah Advocate ngh Court, attomey of the Apphcants dec[are on
oath that the-contents of thlS Apphcatwn are true and correct o the best of

my knowledge and behef '

”PKTE@[ED” | 3e__3 o vt

drasg LA et e, v




26" July, 2022

1. Nobody is present on behalf of the petitioner.

Respondent alongwith his counsel present. '

2. - There is nobody p_resént on behalf of the
petitioner and it is 20 past 1’Oclock. Called for several
times but no one appeared on behalf of the petitionerfs |
side. Learned counsel for the respondent present and
when confronted with the situation that previ-ouslly the

case was adjourned because - of note' - Reader, he

“submitted there was no concept of issuance notices to

the parties and their counsel when the pre\;fiousldate was
changed due to note Reader and it was tllle duty of .the.
parties to confirm the date from the Rcadej}r of (hf; Court,
especially when the petitioner had been attended through
cour_lsel. He insisted that the Tribunal should procéed
under Rule-19 of the Khyber. Pélld)tgni(hwa Service
Tribunal 'Rules, 1974. This applicatipn' 18, thcréfore,

dismissed in default. Consign.

3. Pronounced in open court in Peshawar and
given under our hands and seal of the T) vibunal on this

26" day of July, 2022. S

’—-——'——‘_‘
{(Salah Ud Din)
Member(Judicial)/

(Kalirﬁ Arshad Khan)
- Chairman

- e oy
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25.01.2022 Clerk of the learned counsel for the petitioner present.

(Mr. Asad Mehmood) respondent in person present. Mr. Kabir

Ullah Khattak Additional Advocate General also present.

Respondent requested for time to submit reply. Last
chance. To come up for reply and arguments on petition before
the D.B on 09.03.2022.

P CoLTeAL

- N - ]I"

¥ VO R R R N VN)‘?"” / Al
S MR S
Rz Rdfimaly; -+ L0 ESg SR
Member (J) Member (J) -
Chairman

F-3-22  puety [otiten ol F e ffombie
ia-’gell | 4

22" April, 2022 Learned counsel for the petitioner present. Mr.
Kabirullah Khattak, Addl. AG for the respondents and Mr.
Rizwan Ullah Advocate for respondent No.l1 present.
Counsel for respondents No.1 submits that the contesting
respondent was given date 29" June 2022, but also fixed
for today and requests for adjournment. Adjourned. To
come up for r
D.B.

and arguments on 12.05.2022 before

C\.

(Mian Muhammad) Chairman
Member (E)




—~

'29.06.20_21 '~ Petitioners present th;ough‘counsel. ‘Mr. Kabir»‘Ullahj“

Khattak learned Additional “Advocate General ,p‘résent».‘-'

Counsel for respondent present.

Parties made request for adjournment. Adjourned. To
come up on 06.10.2021 before D.B. '

o,

(Rozina Rehman)
Member(J)

©06.10.2021 . Counsel for the petitioners and respondent (Asad -
| Mahmood) in person present. Mr. Muharrimad'Adeef Butt, B
Addl. AG also present. |

Respondent seek time to furnish reply to instant
petition. To come up for reply and arguments on petition
on 16.12.2021 befors the D.B. -

%

(Mian Muhammad) - Chairman
Member(Executive) ' '




e

05.01.2021 .
" No one on behalf of respondent is present at the moment

Mr. .Maqsood Ali, Advocate, for petitioner is present.

e 11:15 A.M.. S
Learned counsel for petitioner submitted that another
petition submitted under section 12(2) Captioned Toheed

Versus Asad Mehmood, is, pendihg: adjudication in this -

~Tribunal . in which next{ date’ of hearing is fixed as

29.03.2021, therefore, ‘Iﬁ'&eﬂ, requested “that the 'instant

petition may be fixed alongwith referred to petition so that =
‘the issue involved is decided by a single judgment. The

request so made is appropriate and 'isf accepted. The o

| ~ present petition is adjourned to. 29.03.2021 and be fixed -

29.03.2021

with the referred to petition. In the meanwhile respondents

and his respeg

* - ‘ ‘- .
"
(MIAN MUHAMMAD) (MUHAMMAT L

MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)

A counsel be noticed for the d S Aixed

The conc-erned D.B is not available today, thérefore, the
appeal is adjourned to 29.06.2021 for the same.



Lo | o
24.03.2020 ‘Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on '10.06.2020 before o
D.B. |
: 110.06.2020 I Bench is incomplete as one learned Member (J) is on -

} f leave. Therefore, the case is adjouméd. To come up for the

k3 . LT
H > .

A
o
i (\)f! }"/'

same on 2:4.08.2020 before D.B.

, .
TR ACEINYY /
' 2 ader

7
4

24.08.2020  Due to summer vacation case to come up for the o

same on 28.10.2020 before D.B.

e

28.10.2020 - Appellant in person and Asstt. AG for the
" respondents present.
The Bar,is observing general strike, therefore, the

matter is adjourned to 05.01.2021 for hearing before the
D.B.

: \émi/ql-ur-Rehman Wazir) Chairman '

Member
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Court of

Form-A

FORM OF ORDER SHEET

Restoration Apprication No. B'L/ZOZO

"S.No.

Date of order
Proceedings

Order or other proceedings with signature of judge

2

24.01.2020

21.02.2020

The application for restoration of 12(2) Petition
N0.302/2018 submitted by Mr. Saud Khan Advocate, may be
entered in the relevant register and put up to the Court for

proper order please. \

REGEISSTRKF?'U‘-,_\,\ ot

This restoration application is entrusted to ® Bench to be

put up there on H }‘fﬁw .
T
CHAIRMAN

Learned counsel for the petitioner present. Notices
issued to the respondents for submission of written reply
restoration of 12(2) application. To come up for writf

reply/ argunyénts op 24.03.2020 before D.B.
/

Member

be
on

en




BEFORE THE HONORABLE SERVICE
TRIBUNALPESHAWAR

CM No. 32-/2020
in
CM No.302/2018

Applfcants: Nisar Ahmad and others
Vs.

Reépondeﬁt: AsadMehmood

Application for restoration of Petition (the “Petition”)
filed Misc.302/2018 under s.12(2) CPC by the
Applicants,wherein, the Judgment and the Decree
dated 15/05/2015in the Appeal No.547/2013 (the
“Appeal”) titled ‘AsadMehmood v NasirDurrani and
others’passed by the Learned Service Tribunal
Peshawar in favor of the Respondenthas been
challenged. - :

 Most Respectfully Submitted That,

1. The Applicants filed the Petition under section 12(2) CPC
challenging the Judgment and Decree in the Appeal passed
by the Learned Service Tribunal Peshawar in favor of the
Respondent 'infr-inging the valid and legal rights of the
Applicants pending its execution vide the Executioh,Pétition | |
No.168/2016 (the “Execution Petition™).

2. That applicants was attended the hearing with the Ie/amed
member Mr. Amin Kundion the month April and then the
next date of hearing has noted for dated 29/11/2019 but
when the Counsel of applicants has attend the "mé‘nt.ione'd' | /
date of hearing then the leamed member of this h_(')noura-ble"

tribunal has informed that Applicants Counsel Court then

Page 1 of 3



B

the honourable member of the tribunal has informed that the

 Application U/s 12(2) Cpewas dismissed in defaulton dated

28 May 2018and then on dated 29/11/2019 the Counsel of
applicants got KnoWledge. of the fact applied for -'obteiining

attested copies of the orders of diernissal in default.

That after ﬁlling'applicatien for -requisition' of certified copy
of the mentioned orders time in again the counsel of
Applicants has asked for order but th‘e office has sought -
further time but they failed to do sosss then the Counsel of
apphcant has informed the honourable Chairman of the
Tribunal and the on next Monday dated 13/1/2020 the office
has handed over the certified copy of dismissal m.default
Order. |

. Respondent has badly failed in establishing a prfimd facie '

case in his favor and the Appeal and the Execution Petition
is liable to be dismissed on numerous legal and factual

grounds.

. The balance of convenience strictly ‘lies in favor of the

Applicants who despite being neceSéafy' par'tie to the case. ‘
havé not been impleaded in the Appea] and the Executlon

Petition in bad faith by the Respondent.

. Substantive rights of the Applicants are in issue in the

Petition decided in absentiaof the Applicants and they
would suffer irreparable losses if the interim relief songht

through this Application is not granted.

. The contents of the Petltlon may- kmdly be con51dered an

integral part of this Application.

7. \.The :Applica'nts are filing this Application through
. CounselMr. Magsood Ali Advocate High Court who is duly

authorized via a power of attorney and is competent to file

Page 2 of 3




‘/fvfr- o @

this Applipatidh on the Applicant’s behalf and is acquainted

with the facts of the case which he can depose on oath.

Applicants -~ -

- Through W
" Barrister Saud Khan
Lincoln’s Lawyers and Consultants
2™ Floor, Bilal Market, Phase-1,
. Hayatabad, Peshawar.
Mobile: 0334-051-0334
Phone:091-500-2487
saud 1792@yahoo.com

Affidavit

L Maqsood Ali Advocate High Court, attorney of the Applicants, declare on
oath that the contents of this Application are true and correct to the best of

my knowledge and belief.

ATTESTED B

Page3of3
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26.02.2019

Notice be issued to respondent/learned counfsélf
for 02.05.2019.. Adjourned for further proceedings
before the D.B. ‘ ‘ | ”

Memﬁ ' Ch\&\n/an |

02.05.2019 - Mr. Muhammad Jan learned Deputy District Attorney

present. Petitioners and their counsel is not in attendance. Notice be
issued to the petitioners as well as their counsel for 28.05.2019.

Adjourn. To come up for further proceedings on the date fixed before

D.B. .
Member ' ‘ " Member.
28.05.2019 - None for the petitioners present. Counsel for t-he.

respondent present.r Called for several times but no one
appeared on behalf of the petitioners, therefore, the
application in hand is hereby dismissed in default. File be

consigned to the record room.

Announced:
28.05.2019

oy

Member




Court 6f

* FORMOF ORDERSHEET

Misc. Application No. 302 /2018 \

S.No.

Date of order
" proceedings

Order or other proceedings with signature of judge or Magistrate

2

26.12.2018

13.4

27/09/2018

be

)2.2019 B
for the

on file

"~ 26.02.

proceedmgs

|

REGISTRAR

&_

come up for further proceedmgs on the date fixed before S.B.

\ o

/
1

Member

etitioners No.1 & 2 with counsel present. Learned counsel
respondents present. Reply of the respondents is avallabk

Adjourn. To come up for further proceedmgs/argumcms on

As per direction of the Worthy Chairman in Execution Petntlon

No. 168/2016 vide order sheet dated 26.9. 2018, notices be lssued to .

respondents for the date already fixed i.e. 07.11. 2018 for furt er

ctitioners absent. Respondents with counsel present. No‘uccs .

issued 1o the petitioners for the date 13.02.2019. Adi journ. "To

2019 before D.B. '
AT e 6?/

SRESTED

Member

g,




BEFORE THE HONORABLE

KHYBER PAKHTUNKHWA SERVICES TRIBUN AL
PESHAWAR ,

- WS ppplication pe. Bez[z0l8 C
/1. Nisar Ahmad ' ’ Iy

- Senior Superintendent Police — Investigations CCP
N P CPO, Peshawar.

/ - 2. Tariq Habib
>/ e Senior Superintendent Police — CTD
CPO, Peshawar.

3. Tariq Igbal :
Superintendent Police — School of lnvestigatlon
CPO, Peshawar.,

4. Waqar Ahmad
" Superintendent Police - CTD
CPO, Peshawar.

S. Samad Khan _
Deputy Superintendent Police — Investigations
CPO, Peshawar.

6. Arshad Khan .
Deputy Superintendent Police — Investigations
CPO, Peshawar. ‘
: o

‘ . 7. Tahir Dawar
Deputy Superintendent Police ~ Faqirabad
' CPO, Peshawar.

8. Abdus Salam Khalid
Deputy Superintendent Police ~ University Town
CPO, Peshawar.

9. Alamzeb Khan , |
Deputy Superintendent Police — lnvesngatlon . - \
"CPO, Peshawar. '

10.Ateeq Shah :
Deputy Superintendent Police - City
- CPO, Peshawar.

11.Rasheed Igbal
Deputy Superintendent Pollce CTD ‘
CPO, Peshawar.

12.Naseer Ali : AT E“"f"‘ v
‘DeputySuperintendent Pohce CTD ] Vi

CPO, Peshawar.

(Applicants)
Versus -

Asad Mehmood i V&
anilig ‘I

Deputy Superintendent Police —- CTD Pesh dwar
CPO, Peshawar, : (Respondent)

Application _under Section 12(2) read with Section 151 of CPC with all
enabling laws for setting aside the decree dated 15. 05.2015 obtained by the
Respondent fraudulently, through misrepresentation of facts and law. non-
impleadment of necessary parties, and without locus standi.

DMy DocrunenteiNisarAhmad vs. Asad Mehmond, ) 2(0-8orvice. Tribanal-2017.doex..

e
e |







10.

- name in the Seniority List of 2004.

o]

the issue in the light of the Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion, and Transfer) Rules 1989 (“CSR 1989”)
despite the fact that the CSR 1989 are éxtranéous to the Respondent’s
case. The Respondent’s case can only be decided in the light of Poljce
Rules 1934, which, being special law, has an ovefriding effect oﬁ the
CSR 1989. The Respondent, prompted by his own ulterior motives,
intentionally did not draw the Honorable Tribunal’s attention to the

Police Rules 1934. Instead, he urged for resolving issue under the

~ provisions of CSR 1989, which is not appﬁcable to the facts in issue.

Consequently, the direction in the Decree to the Department for -
deciding the case in accordance with the CSR 1989 is devoid of legal

applicability and therefore nullity which cannot be executed. .

More nefariously, the Respondent déluded the Honorable Tribuna!
through fraud and misrepresentation of facts by not arraying . the
Applicants who ére senior to the Respondent by virtue of their names
being higher than the Respondent in, the Sehiority List. Hence, th‘é'

Applicants are patently and-_fncontrovertibly necessary parties in the _

Appeal and their valuable bona ﬁdé, and legal rights are directly

affected by the Decree and the Execution,
" (Annexure-2; Copy of Seniority list)

Likewise, under the Police Rules 1934, the Deputy Inspector Genera] -
(“DIG”) is solely empowered with discretion to maintain and amend
the Seniority List in addition to possessing the discretionary authority

Vis-a-vis promotion to the rank of sub-inspector. The Respondent has

further acted in bad faith by not impleading in the Appeal, the DIG

who was so authorized and at the time responsible for including hjs,’ i

.x“'

The Respondent’s entire case in the Appeal was grounded Kon.:

L

<R B Mt
Servic,

challenging an order (“the Order”) passed by the Capital City Police Peshay o b
Office (“the CCPO”), which proclaimed inclusion of the Respondent
in the bottom of List E w.e.f. 09/02/2004. Extraordinarjly, the CCPO

s




(Annexure-3: Copy of the Order)

| 11, Subsequently, the Respondent filed an application before the
- Departmental Prdmotion Committee (“DPC”) for incorporation of his

- hame at the bottom of Seniority List of 1998 on the premise of the

(Annexure-4; Copy of minutes of the Meeting)

12, The Respondent, despite maintaining 5 professional




14. It 1s paramount in the interests of justice, that the legal rights and
~ privileges of the Appl‘icants are protected by granting fhem a full and

" fair opportunity to present their cases in order to allow the Honorable
Tribunal to establish a flawless opinion and reach a consummate
decision based on germane facts and law. Pursuing the alternative will

be a flagrant contravention of the Applicants’ intrinsic right to fair

trial and put the Applicants in a grimly unfair position, by illegally
divesting them of their vested and ‘indelible rights and privileges
without even affording them a single opportunity of being heard, and

instead endowing them on the Respondent.

15.” In the light of the foregbing, it is manifest that the Decree warrants an
annulment, as not only has the Respondent approached the Honorable
Tribunal with unclean hands and acted fraudulently by delibefately
‘not impleading the Applicants and the concerned DIG and CCPO as
necessary parties in the Appeal, but he has also obtained the Decree‘

‘through misrepresentation of law by averring that CSR 1989 are
applicable in the instant case instead of Police Rules 1934, which has
~ resulted in a resoundingly fractured decision marred by misreading of

facts and misapplication of law.

16.  The Applicants reserve the right, with due permission, to present
further grounds and argurhents verbally, or in writing, and to present

further evidence to prove their case.

PR R gy e
ATTTE i {:; P
LT3 XPA L2 8 R




—

. ) .hurnbly prayed that: . -

(A) the Decree may kmdly be set asnde on the ground
of belng obtamed through fraud and mlsrepresentatton

“of facts: and law, mlsapphcatlon of law and non-

s prayer: In view of the subrmsswns above, it is therefore most

1mpleadment of the Appllcants and the concerned .

' DIG and CCPO as necessary parties; and

(B) | ‘a dlrectlon be made w1th effect to. dec1de the case
on ments aﬁer arraying the Applicants and the CCPO
‘as necessary parties; and

©) | the Honorable Tribunal grant any other relief to the

Applicants 1t deems just and appropnate in the

c1rcurnstances of the case.

-~

Appllcants WM WEA
Through '

-

Barrister Saud Khan .
. 12. K-3. Phase-IIl. Hayatabad. Peshawar
Phone 5817!3" 5818446. Mobile: 03340510334

www,lsaarlaw grg
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. Before The Khﬁber Pakhtunkhwq Service Tribunal Peshawar.
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In ref: to Execution Petiti‘o_ﬁ No. I é\% /2016 ;
L In ‘ D‘-"'Y-w ?923
Service Appeal No. 547 /2013 7. /é

Dated

- Asad Mehmood, Inspector Police, presently working as DSP'(Poliée) and
- 'posted at Directorate of Counter Terrorism (DCT) Special Branch‘(‘S'B)

: Khybef Pakhtunkhwa Peshawar.................. APPELLANT/PETITIONER.

VERSUS

‘ Nasu‘ Khan Durram the Provincial Police Ofﬁyer Khybel\R\akhtunkhwa /
" Central Police Office (CPO) Peshawar. | R

) Mlan Muhammad Asif, the Addltlonal lnspector General of Pohce/HQrs
L Khyber Pakhtunkhwa, Police Line Peshawar

3).. S"lidl%Ud-DlD Khan, the Deputy Inspector Genelal of Police Dlrcctm ate of

de 0.}' :1//7' " Counter Terrorism (DC'I) Special* Branch (SB) Khybel Pakhtunkiiwa
_ 5!! 4 zf- W “Peshawar. Lflcc.pobpesl\awaY,RESPONDENI‘ S.

" Execution petition foi' the implemen‘tation of the judgment/ orders

.passed by thls august Tribunal in Ser\nce Appe'xl No. 547[2013 decided on

= S 15-05- 2015 titled above and to initiate ‘contempt proceedings against the

. dehnquent respondents who, deliberately ana in tlentionally have not yet

o A”\ " complied with the orders sura and they be asked accordingly to ensure

< i . . - .
<R J:-?‘\theearlvlmplementatlonthereof C -

]
'before thts august Tnbunal praymg therem his duo seniority from the date of

his transfer from the province of Baluchistan to this province with all allied
‘benefits. The service appeal was, however finally ailowed in favour of the -

: appel}ant/pe’;citioner dated 15-05-2015 with the following directions/orders. o
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“For the reason stated above the Tribunal is of the conSIdered view to remit

_ fth S appeal to the respondent department to decide the same sncthe hght of

-'Rule 8(2) of the Khvber Pakhtunkhwa Cl\lll Servant (Appomtment Promotlon

'and Transfer) Rule 1989 and to give the appellant his due/deservmg place in

the seniority list. The appeal is. allowed accordingly. Parties are. left to bear

' -.;thelr own costs. File be consigned to record room.” (Copy of the orders dated.

B ._1-5-05—2015 is annexure “A”).

1) That the respondents wh:le reluctant to give the reqmsnte effect to the
orders/ dlrectton passed by this august Tribunal dated 15-05 2015 in its true
letter and spirit and thus in order just to make eye-wash of this.august ‘

‘ Trlbunal the petltloner is made to shuttle between one authority and the
other as such his case was differed once again vide direction/decision of the
“committee dated 18- 05 2016 (Copy of the decision is annexure “B”). |

R ) That as per obser\,atlon and direction of this august Tribunal the respondents
| have not yet looked into the matter and thus the well elaborated and well -

doing fair play.
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redress his gnevances on sympathetic and humanitarian grounds in the light of

ended in a smoke when the st_lpulated period was elapsed and thus the
petitioner is kept ha'nginglhigh and dry; |
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prec:ous orders passed by this august Tribunal dated 15-05- 2015, has pushed
he petitioner in a closed street and thus committed a gross tllegallty which

comes within the ambit of the contempt of court.

5)' That while being succeeded to get the well transparent direction and precious |

onders passed by th:s august Tribuna dated 15-05- 2015, the peutloner has -

' accrued a vested and valuable right and wolatxon thereof wsll hit by the

transparent precious orders have been violated at the cast of favoritism by not
3) That the petitioner after avallmg the precnous order passed by this auoust o
Tribunal dated 15- 05 2015 approached the ‘respondents and requested to

S, V. o - the well elaborated and well transparent precuous orders and flnally his efforts -

4) That the respondents while throwmg back the well transparent durectlon and’
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' command of the Constztutlon and by domg so the respondents have exposed |

themselves to- the penal SECthﬂ of the Contempt of Court Ordlnance

..6) That the respondents have never bothered to do fair play in the matter of due’
Semorlty of the appe!lant/petatloner in accordance with law and in exerCIse of

‘colorful authonty have often misused their power by enjoying their own |

-‘T'ribunal- dated 15-05-2015 was not yet implemented and the petitioner was

just kept in between two fires.

7) That U/S artlcle 204 of .the constltutlon of the Islamlc Repubhc of Pakistan
1973 read with section 3 & 4 of the contempt of court ordinance 2003 thls’ 3

august Trlbunal has the jurisdiction and power to punish a contemptnor.

- 8) That further submissions will be advanced at the time of hearing the petitioner

. at the bar.

itis th‘erefore humbly prayed that on aceeptance Of this petition the
respondents may be asked W|th iron hands as to why the petltloner is still
,deprlved of his valuable rlghts and they further be directed to ensure the early

1mpiementatlon thereof accordmgly enabling the petltloner to et the early

'redressal of his grlevances . | / ¢
i . * APPELLANT/PETITIONER.
.Through;
- - S Muhammad
- Cery Yoo, | | : Turlandi |
, UM, Dated;- 07 /09/2016 - - Advocate Peshawar.
L " copy U -

i "}3 .
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' % *JOfFICE Flat # C-1 Hap Murad Plaza Dalazak Road Peshawar Clty
o : Cell# 0333 9153699/03005895841

“innovation and monopoly and the precious orders passed by this august
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:.'al"(':jn""g'\with Mr. Guli‘ad: ASI(CTD) for respondents present.

Petitioner with counsel presen{. | Mr. Usman Ghani, Distrid

02 Léamed eouns'elv for the petitioner afgued that vide judgment deted
] ‘15 05. 2015 case of the petmoner was remltted to the respondents to pass
: _'ineeessary orders, as a sequel to the dlrectwns contained in para-9 As the
. A;frespondents.refused to act. accordmg to the dictates of the Judeméllt.." ,
:'Zf‘ef‘erred to above, which compelled the petitioner to file execunon‘
‘ ,‘petition in this- Tribuna'l. He further clarified that vide letter dated

09.11.2016 the plea of the appel‘lant was regrefted. The main stance of the |

respondents was that case of the petitioner would be dealt with under .

Ruie-l3.10(2') of Police Rules 19_54 and Rule- 8(2) of Khvber

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer)

Rules 1989 was not applicable. As he was serving in Motorway Police,
' therefore, he could. not be ,c‘onﬁrmed in time. Learned counsel for the

' pel‘itio‘nef also 'elnphasised that he did not get posting in Motorway Police -

1

on his own but was posted by the respondents. Therefore, it seemed

~ illogical and irrational to dislodge his claim on this account.

03. Moreover, judgment referred to above was not challenged by the

~réspondents in the august Supreme Court of Pakistan thus it attained
" finality and now only option available was its implementation in ieiter in

“‘spirit. He further invited attention to para-4 of the judgment under

implementation, wherein one Zulfigar Jadoon also transferred from
Baluchistan to Khyber Pakhtunkhwa alongwith the petitioner was given

due seniority. The treatment meted out to the petitioner was arbitrary and

. discriminatory. To support his assertions, he placed reliance on case law

"~ reported as 2002 SCMR 71 and - 2011 PLC(CS) 07,




. Article-25 of the Conustitution enshrined equity F;%ffcf'itizéns_

. To groups persom simil:lirlv placed could not be treated

-differently--—-Dictates_of ‘law, justice and equity required
exercise of powers by all concerned to advance the cause -

of justice and not to thwart it (2002 SCMR 71).
. . | '

Art. _25---Equality before . law-—-Principles-—-Equality .
beforé law, was the basic concept of JIslam and that
concept had been borrowed by English, American_and
European _Constitutions from Islam---Two similarly
placed persons could not be treated differently---Principle
of equality before law and prohibition of discrimination
between the similarly placed persons. was the essence of
rule of law-Even selective, discriminatory and distinctive
treatnient by the Government was also prohibited---Two
similarly and equally placed perS('ms, could not be treated
differently(2011 PLC (C.S) 07).

\

- 04 Learned District Attorney repelled the assertions of learned counsel
for the petitioner by banking of letter dated 09.11.2016 and opined that

the present execution petition was not maintainable. He further stated that

- ~if the petitioner was aggrieved of the said order he was at liberty to have .

agitated his legitimate grievances through the available channels for
 redressal. In addition to above, he further contended that vide para-9 of
" the judgment in question his appeal was not accepted but remitted to the

_ressspondents and was accordingly decided.

05. Judgment handed down by this Tribunal on 15.0_5.2015 is yet to be
implemented by the respondenté.\ Through para-9 of the. said judgment
directions were given to the respohdenfs to decide the case of the
| pe.titioner in the light of Rule-8(2) of the Khyber Pakhtunkhwa Civil

‘Servants (Appointment, Promotion and Traﬁsfer) Rules 1989 by assigning
~ due position.in the s;enior,ity .list. After a lapse of more tﬁan one ;/ear, tﬁe
re"s'pondénts'vide letter dated 09.11.2016 turnéd down his claim mainly on »

~two grounds. Firstly, being an employee of Police Force his case was

- required to be dealt with under Rule-13.10 (2) of Police Rules 1934, as



- held _respon

75~na‘1‘ve whimsical, non-senslcal,

A -

‘| available wrth the respondents is to implement it i

1 o

D,

such Rule 8(2) of (Appomtment Promotion and Tranofer) Rules 1989 was

not appltcable in-the case in hand. Hls confirmation as 31 was not

processed in time due 10 posting 1n Motorway Police. The petrttmer was

51ble for the fault of respondents This interpretation wa
illogical and arbitrary. attempt- . tg-

thwart/frustrate the process of 1mplementatton Tt is ‘brought' to the notice

of the respondents that if they were fot in agreement w1th the contents of

-

the judgment rendered by this Tribunal, an option was available in the

shape of filing CPLA in the august- Supreme Court of Pakistan. As they
;failed to act swifily, resultantly, the aforeimentioned judgment, attairied

ﬁnalityﬂand was required to be implemented in toto. The only remedy

n letter and spirit. Even

Rule 13. 10(2) of Police Rules 1934 goes agamst the respondents The

relevant provision is reproduced below for ready reference:

“No Assistant Sub- lnspector shall be conﬁrmed in a
substantive vacancy in the rank of Sub-Inspector
unless he has been tested for at least a year as an
officiating sub-inspector in independent charge of a
police station in a district other_than that in Wthl'l

his home is situated.”

06. It IS 1mpcrat1ve that the onus of posting as SHO lies on the

responde'nts, then why an employee should be penalized for an actlon'
which \tvas beyond his control? We all know the practical mechanics of
posttng of SHOS Had the respondents acted according to merit, fairness
and in a transparent mariner then thts explanation could carry some
weight. This l‘ribunal in numerous judgments rendered in various service

appeals ruled that stance of the respondents was against the spirit of rules

‘and thus lacked backing of laws.
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~07. Attention of the respondents is inVited to the case of one Zulfigar
‘ ] adoon who alongwith the petitioner also.come from Baluchistan and was

" assigned due seniority. On the other hand treatment meted out to the

appellarit was highly discriminatory, arbitrary and against the principles .

of natural justice. It is regretted that the respondents indulged in cherry

- picking in sheer violation of Article-25 of the Constitution 1973 and

elaborately explained in case law Vreported as 2002 SCMR 71 and 2011

PLC (C.S) 07.

08. Foregoing in view, the present execution petition is accepted and the
reSpondents are directed to give semonty to the petmoner from the due

date. Implementation report to this effect should be submitted within

* fortnight, positively. In case the respondents failed to. submit the report,

the law will take its course. To come up for further proceedings on

31.01.2020 before S.B.

(Ahmad Hassan)
Member
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- | ~ BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Nisar Ahmad (DSP)
... Petitioner
Versus

Asad Mahmood (DSP) etc.
| | | ereesssesseses Respondents

2y - . :
‘Q@ﬁy/{ Application under Section 5 of Limitation Act, 1908

and Article 187 of the Islamic Repubhc of Paklstan

/W,/Wf 1973 for Condonation of Delav

/@ edpect/u//y 5 Aewet/z

The Apphcant humbly submits as under -

s | o
1. That Appllcant is filing the accompanied Petition before thls
.A Honourable Court and the facts and grounds mentioned in the Petition may

kindly be considered as an integral part of this Application.

d o : :

- 2. That as the law of limitation is an‘ artificial -nzlod‘e Vconceiv'ed to
terminate justiciable disputes; the instant case involved tihe' infringement of
very fu_ndamental rights of the Applicant and if the said idelay has not been

condoned Applicant will suffer irreparable loss. .

3. That whereby material evidence had been discredited contrary to the
principals duly protected by law, in -such circumstancesl delay would only

mean to a mere technicality.

4. That the entire perspective of the case amounts to be truthful, cogent
convincing, and confidence i msplrmg In such cucumstances any content10n
with regards to delay would amount to a mere hlndrance in the interest of

justice.



5. That it is trite law Athat- the contention of limitation cannot be made a .

ground for denylng the Apphcant Constitutional and Fundamental rights of

 fair trial and due process It has been consistent view of the apex Court of

Pakistan that decisions of cases on merits always to be encouraged 1nstead of
non-suiting litigants on techmcal reasons including grounds of 11m1tat10n as
per Judgments of the Supreme Court reported in PLD 2003 SC 724, 2003
PLC (CS) 796, 2004 PLC 1014.

6. It is, respectfully prayed that the instant Appllcatlon may gracmusly
be accepted and the delay in filing of the restoration Petltlon may please be
condoned in the interest of Justice and the main 12(2) Petrtron may please be
decided on merits and mere technicalities be avoided. |

Any other relief deems approprrate in the circumstances may please

also be granted

Applicant

Through

oM

Maqsood Ali
AHC



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.
In Re: -
Service Appeal No:- _/2[]2!] '
Nisar Ahmad (DSP)  “Versus Asad Mahmood (DSP) etc
e, Pettioner -~ Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
" AFFIDAVIT

I, Magsood Ali Advocate High Court, Peshawar (Counsel for
petitioner) as per instruction of my client do hereby Solémnly affirm

and declare on oath that the contents of " this accompanying

Application are true and correct to the best of my knowledge and
be]z'ef and nothing has been concealed Jrom' this Honourable
- Tribunal,

’

i
ADVOCATE

CNIC No:-

Cell No:- a0y :.ﬂ;\\p LIB




