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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

EXECUTION PETITION NO. 43/2023
IN SERVICE APPEAL NO. 1038-P/2015

Dr. Muhammad IDal...........cooooeumimiiirneieeneeeeeeeeeeeeeeeee oo (Appellant}

VERSUS

Govt. of Khyber Pakhtunkhwa and Others............o.vovvevvrvmeevooooooeoeooeoooeeoose, (Respondents)
REPLY ON BEHALF OF RESPONDENTS NO. 01 to 04

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action/locus standi to file the instant Appeal against the
respondents.

2. That the instant Petition is against the prevailing Law & Rules. -

3. That the Petition is not maintainable in its present form.

4. That the appellant has filed the instant Petition with mala-fide intention hence liable to be

dismissed.
5. That the Petition is barred by law and limitation.

6. That the Hon’ble Tribunal has no jurisdiction to adjudicate upon the matter.

RESPECTFULLY SHEWETH:

1. Pertains to record.

2. Correct to the extent of the judgmént of the Hon’ble Service Tribunal (copy of Judgment is
annexed as A: Page No. 01-05). Furthermore, his right for emoiumenti was considered by the
~

Finance Department through a speaking order vide letter dated 01/1 2/2022 wherein the Finance

Department directed that the petitioner is not entitled for the emoluments (copy of the order is

annexed as B page No. 06-09).




=7 3. Incorrect. The Finance Department has clearly rejected the appeal on
) . the groundé that the appellant is not entitled for higher post benefits
because the policy of higher scale benefits was enacted w.e.f 16-12-
2009 and the period of posting (OPS) of the appellant was from 30-04-
2009 to 28-07-2009. Hence not covered under the policy.
4. As per Para 2& 3 above.
5. Incorrect. The OPS period as mentioned in the Service Tribunal Judgment
is from 30-04-2009 to 28-07-2009 and the same pefiod does not come
under the policy and rejected by the Finance Department through a
Speaking Order (Copy of the order is annexed as C page No. 10).
6. The replying respondents also seek permission of the court to adduce other

grounds during final hearing.

It is, therefore, requested that on acceptance of instant reply, E.P No.

43/2023 may kindly be filed being devoid of merits and policy.

2~

i : Secretary, .
: wa Govt: Of Khyber Pakhtun \w)/
Respondent No. 1 Establishment Department
: Respondent No. 2
N R

v Secretary, Director G£neral (Research) )
Govt: Of Khyber Pakhtunkhwa Livestock & Dairy Dev: Deptt: ;
Livestock, Fisheries & Coop: Deptt: Khyber Pakhtunkhwa Peshawar o
Respondent No. 3 Respondent No. 4
Affidavit:

It is hereby solemnly affirm and declare on oath that the contents of the instant reply are true and correct

to the best of my knowledge and belief and nothing has been concealed from this honorable court.

Deponent

b

Dr. Hamid Ullah Khan
Departmental Representative
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Mr Naqlbullah Khattak

- Mr Kablnullah Khattakf" R

Appeaj No.. 1038/2015

Sy Date of Instltutlon 21 09 2015

I ' Date of Decrsuon .-.' B .14, 01 2021

Dr Muhammad Iqbal Dlrector Lrvestock Research & Development Khyber

Pakhtunkhwa Peshawar B T (Appellant)

L
1

v '(f: v'ERsus' -

Governmentyof Khyber Pakhtunkhwa through Chlef Secretary, Peshawar and sn( g
others . L (Respondents)

Addl Advocate General o :.'., : ,For oﬁ” s.lal respondents

Mr. Khahd Rahman o . R :_ R - For respondents No Sto7 ._
Advocate e L ‘

',: MR HAMID FAROOQ DURRANI S CHAIRMAN .

MR ATIQ-UR -REHMAN WAZIR, - oL MEMBER(E):

On 26 02 2019 thls Trrbunal had burdened the appellant wrth cost_s of -
Rs 10000/— (Rs Ten thousand only) to be pald to prrvate respondents ‘, 'A
observrng that the appellant had fled the present servlce appeal |n the year; o
2016 He thereafter dragged the prlvate respondents and rt appeared that he- i

was not mterested m the decnsron of !ene sa‘ne A last opportunxty was,': -

e

.. . . Lot S
- .("\ “

Today, learned counsel for respondents No 5 6 & 7, Mr Khahd Rahman o

Advocate was magnammous enough to forego hrs rrght of re(.erwn%th%osts
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2 ‘lhe present appeal has been preferred quesuonmg the senrorlty of
' pnvate respondents over the appellant Itis useful to reproduce hereunder the

prayer part as contalned in the memorandum of appeal _
o 'On acceptance of the instant ‘Service- Appea/ the oﬁ?c/a/.
respandents may . gracrous/y be orderéd to issue rewsed seniority

- list  of Pr/nc/pa/ Research Oﬁ'cer/D/rector (BPS-19) in " the o
SN s -\_' : D/recmrate General (Researc/l) Livestock & Da//y Deve/opment_
L - Department khyber Pakhtunkhwa Peshawar declaring the

. Appe//ant as Sen/or to Pr/vate Respondents Na 5 to 7 and che'
Appe//ant be dec/ared ent/t/ed for a// back ﬁnanc/a{ benefits.”

The 'prayer’ extends the rmpressron that the appellant was’ aggrleved of some

.4"' 4% semonty lrst of Pnnmpal Research Ochers/Dnrecrors It IS important to note that

l ' ‘ learned counsel farled to lay hands on any such list nor the appellant could place |
. on bnef such document | : _ | '

' 3.7 The facts, as Iald in the memorandum of appeal ale to the effect that on
29 04 2009 the appellant was posted as Pnncupal Research Offi cer/Dlrector
(Plann:ng) BPS- 19 in hlS own pay- scale at Dlrectorate of Lrvestock Research &
Developmeht Khyber Pakhtunkhwa Peshawar agalnst vacant post Subsequently,
h= a!ongwrth other off‘ cers was promoted to the- said post on 28. 07 2009 on. ‘

. regular baSlS _with lmmedrate effect He took charge as such on 15. 10. 2009 In

' .» ez.sence hlS grlevance is that by vrrtue of his postlng on 29 04 2009" on hrs own

. pay scale rendered fhim: senlor to puvate respondents The emoluments/back

f nancral benef‘ ts for the penoer be‘ween 30 04. 2009 and 28. 07 2009 were also

payable to hlm

-4, We have heard learned counsel for the appellant, pnvate respondents No. -

. "5 l;o 7 and learned Addl AG On behalf of the off cral respondents Wrth therr

\

va.uable assnstance the avallable recorcl has also been exammed
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. . R | o 5 Learned counsel for the appellant attempted to argue that on the strength o
o ' | of order dated 30 04. 2009 the appellant was burdened W|th hlgher -
i responSIthltles, therefbre he Was entltled to the el'noluments there-for at the
| hrgher rate Alongsrde, the appellant became senror to hlS colleagues who aII .
'.'were promoted to BPS-19 through notlfcatron dated 28 07 2009 wrth lmmedlate '
E effect Referrlng to the notlf catlon lt was contended that the order belng made' ,
' effectlve |mmed|ately rt was not Iegally correct as far as the appellant was ‘
concerned Learned counsel referred to Judgrnent reported as 1986-SCMR-991 .
in support -of h|s argument regardmg entrtlement of appellant recervmg better
emoluments for the penod he performed duty agams‘ h:gher post/grade but in
P f/" : "hlsownpayscale | |
B Learhed counsel for prlvate respondents No 5 to 7 agltated ObJECthI‘IS
,regardlng competence and marnta:nabrllty of appeal in hand In hrs vnew, the
o appellant h.ad sought drrectrons from this. Trlbunal Lhrough the appeal whlch
” / -was not Wlthln its Jurlsdlctton Further there was no order orsgmal or appellate .
c L ‘Wthh was questloned by the appellant therefore too, the appeal was not .
- competent ln vrew of provusnons contamed m Khyber Pal;htunkhwa Servnce
g -.'-:Trlbunals Act 1974 The objectlon regardlng delav Jin submlssron of departmental B
appeal : was also pressed rnto service by the learned counsel He relred on |
, e ijudgments reported as 2015 PLC(C S) 151, 2010-SCMR-1301 2006-SCMrR-1630 |
and 2 2009~SCMR-1121 R R
r SRS . B Leamed Addl AG 'adopted the arguments aovanced by learned counsel for -
o ‘ 23 prlvate respondents L :', - . |
AR 6 As stated hereln before, the appellant had falled to questlon any partrcular .
2 semonty llst nor there was any order by the compete"lt authorlty operatmg :

.

:adversely agalnst blm In vnew of provrslons of Sectlon 4 of the Act lbld the
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. appeal in hand therefore appears to be mcompetent It is unportant to note

' here that the appeal in hand is wrth the prayer in the nature of a command to

: clepartmental authonty Gurdance is sought from 2006 SCMR-163O

7. Itis a matter of record that the order of promotlon of appellant and -

others to BPS~19 was issued bn 28 07.2009, mentlonrng the name of appellant at

. _'S No 7 thereof On the other hand averments m the memo of appeal suggest

'that the appellant agrtated hls grrevance in the year 2015 afl:er Iapse of more

than fve years No senlorrty Irst subsequent to the notlfcatlon dated'

28 07 2009 was ever pressed mto service nor was clalmed to have been |ssued

'by the respondents The appellant was obllgated to have preferred the.

- ;departmental appeal wrth:n the prescrlbed t:me It was, however done wrth

R
enormous delay, therefore too the competence of appeal in hand is under the

. cloucl 2009 SCMR 1121 and 2006 SCVlR 1630 are respectfully followed ln the

; ) context _f :

v

Alongwrth the appeal an appllcatlon for condonatlon of delay has also

'been submrttecl The appllcatzon is cursory ‘while the appellant remalned at loss

'in settlng forth cogent explanatlon for the delay
8. It also requrres to be noted that entlre clalm of appellant was on account

‘of hls transfer ancl postrng as F’nncrpal Research Offi cer/Dlrector Planmng (BPS-

~

19),.0n 29 04 2009 agalnst his own pay*scale Such clarm appears to be baseless'

1

.8s. by now |t is well settled tg° ‘the contrary It IS repeatedly held by the Apex s

’Court that actrng charge appomtment coulcl nerther construed to be an

apporntment on regular basrs for, any purpose lncludrng senronty, .nor it conferred

any vested nght for regular apporntment Gurdance is sought from 2015 PLC(C S)'
151 S ‘
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| emo!uments at a hlgher rate,

For what has been d:scussed above the appeal m hand lsmer:tless and is.

.accordrngly d:smlssed Befcre partlng W|th thts Judgment we: consuder it

-.‘appropnate to note that the nght of appellant regardmg the recerpt of

lf any for the penod he worked on a post m BPS--

- 19 agamst own pay scale shall not be affected by any of the contents of mstant

Judgment

»”

Parttes are however, feft to bear their -respectiye costs; Fi}e be cons_i_gned |

to the reco;d room P
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R, Subject -;_' EI}VICE APPEAL UNDER SECTION-_-4 OF - _TH‘E
LG L KEYBER PARHTUNKHWA SERVICE TRIBUNAY-ACT, *

N GOVERNMENT OF KHYBER PAKHTUNKHWA
=B ¥ FINANCE DEPARTMENT

’ O Finante Depanmeht CMI Semﬂaf Peshamr @hnp(/vmwf nan:e.gkp pk . l] facebook.coWGoKPFD y twmer cnm/GoKPFD

Nl NO FD (SOSR~1) 1-1/ 2022/Muhammad Igbal -
e Dated Peshawar the .01- 12-2022

AT .e Sectlon Ofﬁcer (LFC)

: .Agnculture, leestock Fxshenes &
- Cooperative. Department, S ‘ . -
< Peshawar S R AR '_ i }’9 |

" /1974 “AND. PAYMENT - OF : EMOLUMENTS/FINANCIAL, -

wTe T "-f‘,'_',_;.fBENEFIT W.E.F (1052009 TO 14102009, T
l/)AD/DR/PF-

: , B Y am dlrected to refer io your; letter No SO(L

Coe Fmance Department Peshawar

3/ 1 990 dated 04.10 2022 on the subJect noted above and to enclose herew1th

. *-__ ~-v:—---.‘..a_....._.-—-f. .

- Sa self-eXplanatory Speakmg Order (duly sng,ned by Secretary Fmance) in "~
S -;'frespect of Dr Muhammad Iqbal Dmsmnal Level Duector of Dxrectorate.".; a
: \General Lwestock (BPS 19), for mfonnatlon, please

vEL -Encls.(As above) ST U s e e T e

) 'or z'
SEC’I’ION OFFICH

_.,f'_COpy forwarded for mformatlon to PA to Deputy Secretary (Reg-I) o |



http://www.fihincfcgkp.plc

RS ., : ?ﬁ o ..._' 1 L
GOVERNMENT OF KHYBER PAKHTUNKHWA
F|NANCE DEPARTMENT ' '

Q Finance Depmmcnt aivil Secmarilt Peshmr @ hitpy//www dinance gkp pk. ['i facebook.oom/GoKPFD b 4 t\mtter com/GoKPFD

SPEAKING ORDER

- No F’D/SOSR-I/l-lIZOZZ "’HEREAS, M. Muhammad Iqbal Senior Research
. Officer (BS-IS), Center of Dairy - Technology Livestock -Research &
* Development  Station, Sureza1 Peshawar was posted as Prmc1pa1 Research
. Officer/Director Planmng (BS -19) (Headquarter) at Directorate of Lwestock'_
Research & Development, ¥ Peshawar in hlS own pay and scale w.e. f 29 04.2009 to
- 27 07 2009 (Annex»I-Il) )

| WHEREAS, on 28.07. 2009 e was regularly promoted to the-post of Principal -
I . ‘ ReSeareh Ofﬁeer/ Drrector (BS-19) w.ef 28. 07 2009 and he filed appeal to his
Loy Deparhnent for grant of higher post benefits for the: penod of OPS basis Wthh
: - ‘was not entertamed by hrs Admrmstratlve Department

' WEEREAS, tie moved to the: Khyber P akhtunkhwa, Service Trrbunal Whlch
partially decided the case in- his favour and directed for grant of hrgher post
benefits - Gf any) to the officer - concerned for the penod from 30. 04 2009 to

28, 07. 2009 - pnor to the 1ssuanee/effect1veness of Fmance Department 'S pohey as -
fae same was apphcable w.ef16. 12 2009 (Armex-lII)

.NOW 'I'HEREFORE, after thorough exammatlon of the case in hght of relevant

- policy, 1 Secretary, Finance Department, “have come to the conclusion that the

petitioner i.e. ‘Muhammad Iqbal is not entrtled to the higher post benefits because

C the poliey of higher scale: beneﬁts was enaeted w.e.f 16.12.2009 (Annexed) The
- casels, therefore, regretted bei g not oovered under the exrstmg pohcy

(IKRAMULLAHKHAN)
' Secretary Finarice
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GOVERNMENT OF KHYBER PAKHT UNKHWA >
AGRICULTURE LIVESTOCK FISHERIES & -

COOPERATIVE DEPARTMENT S ‘_

e i No.SO (LFC)/AD/DR/PF 03 71990
Ly Dated Peshawarthc ,Dece‘mber~9;-2022

'_ The Dxrector General (Extensxon), .
i '-L1vestock & Dalry Development Department O
L Khyber Pakhtunkhwa. N A

oy M5
\%L‘"-v/-—'
_OF: . THE . KHYBER

.PAKH_ TUNKHWA SERVICE TRIBUNAL ACT, 1974 ‘AND-PAYMENT OF " .

:;'UMENTS/FB\TANGIAE‘BENEFIT W E F 01-05~2009 TO 14-10-2009

. et

~ °




w DIERECTORATE GENERAL (EX’I‘ENSION) S
é% LIV'ESTOCK & DAIRY DEVELOPMENT DEPARTMENT,

', B Lsoo (em % Bacha Khan Chowk, Charsadda Road, Peshawar 097292 10276, 9210249 FAX: 091-92 10285

Dated Peshawar the }o " 2!2022

The Dtrector

e -‘- " Livestock Research & Development

KhyberPakhtunkhwa Peshawar

Subject SERVICE APPEAL UNDER SSCTION 4 OF THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT; 1974 AND PKYMENT OF EMOLUMENTS!FINANC!AL BENEF!T W E. F
S 01 05-2009 TO 14-10-2009 '

'.‘ /.. M ."v".. ot

-

Wlth reference to tetter‘No SO (LFC)IADIDR!PF~0311990 dated 9“\ December 2022
regardmg the sub;ect noted above- . ."J _ --j -

Enclosed please ﬁnd herewsth the subject letter along wnth enclosures Is. here by- submttted

for lnformatton and further necessary actton if* any at your end )

»
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e . GOVERNMENT OF Nwip ak .
T AGRICULTURE, LIVESTOCK & COOPERATIVE o -
w‘. DEPARTMENT i PN S
- h ..‘ . o ’ / - \‘ v
o Deded Peshawar lhe 260, July, 2009 “ N
1OTIEICATION
~fo‘SJO[L&DL"))'/\.D»r"£-~~I(3£51)/2009/KC. The Provincial Government, on ihe fCOmn A Ko of ;"
e T T R ) . . . .”- ?
e Provincial Seleclion Board, is pleasud 1o promote the following Seior Researcl Officay., AR
veslock & Dairy Developinen| Departinent (Researc, Wing) against the posts of Principal Resenad,
licersiDirectors (133-19) on regular basis wilh iimmediale effec.
1. Dr. Muhamimad Ajmal Khan
2. Dr. Ghufran Ullah
3. Dr. Sajjad Ahmad
L.o4 D Ahmad Navead
5. Dr. Mirea i I{han
w0 Dr. Muhammag laz Ali
Pk Ry . )
1o Do Mohammag lgbal IKhattac
8. Dr fkhwan IKhan
These ollicers will be on pronation for a period of one year in terms of sec.;[i(m ol il
P Civil Servanis Act, 1973 read wilh Rule 15 (1) of NWFP Ciil Servants (Appointimerd, 1y
fer) Rules, 1 981.
-Bd-
SECRETARY AGRICULTURE
No. & Dale even
Copy forwarded 1o the:
Accountan] Ceneral, NWEP Peshawar. : .
Zireclor Velerinary Research Inslilute, NwyFp Peshawar wi 1o his leller Pl [y
1(175)2009/717 dated 12-03-2009 witt, fequest lo submit proposal for posting/adjustiner.t of the:
iewly promoled officers -
)ire(:tor liveslock Research & Development, NWFp Peshawar.
Micers concerneg o
"5 o Secrelary Agricullure - )
ersonal file of the officers concerme. - e A
laster fije. : ’ 7 J 2
d (OR. lvm\\mnvmo ICHAR)
' ¢ SECTION QFFICESR (1 & i)
)
f
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DIRECTORATE GENERAL (RESEARCH)

LIVESTOCK & DAIRY DEVELOPMENT DEPARTMENT
KHYBER PAKHTUNKHWA, PESHAWAR

@ Bacha Khan Chowk Khyber Pakhtunkhwa Peshawar

@ dg.lddr@kp.gov.pk © 091-9210248,091-9210218, oFacebook.com/livestockraearchkp
&: Livestockres. kp.gov. pk 9 091-9210220 O Twitter.com/iivestockreskp

AUTHORITY LETTER

I, Dr. Muhammad Ijaz Ali, Director General (Research) Livestock and Dairy
Development Department Khyber Pakhtunkhwa, Peshawar hereby authorized Dr. Hamid Ullah,
Senior Research Officer, Veterinary Research Institute, Peshawar as Departmental
Representative of undersigned in (Execution Petitioner No. 43/2023 in Appeal No. 1038-P/2015)
titled Dr. Muhammad Igbal Vs Government of Khyber Pakhtunkhwa and Others.

Director General (Research)

DG(Res)L&DD/Litigation/(95)/CC/2014/ [o. ¢ Dated Peshawar the // /04/2023
Copy of the above is forwarded to:-

1. The Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.

2. The Director, Veterinary Research Institute, Peshawar

3. Dr. Hamid Ullah Khan, Senior Research Officer, Veterinary Research Institute,
Peshawar.

~n

Director Géneral (Research)

siry Development, Department
Ba;'éix;unkhwa, Pesuawar



