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22/03/2023 The present appellant itiitially went in 'Writ 

Petition before the Hon'ble Peshawar High Court 

Peshawar and the HonTle High' Court vide its order 

dated 06.03.2023 while treating the Writ Petilion into 

an appeal and has sent the same to this rrihij.nai for 

decision in accordance with law. This case is enirusted

1

to Single Bench at Peshawar for. preliminary hearing io 

be put up there on ____________ .

By thfflOrder of Chairman ,

tvREGISTRAR .
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The
PESHAWAR HIGH COURT 

Peshawar
Ph:No. 091-9210149-58

No. 69451 (l)/2725/2023AVP-MN Dated. 20-March-2023

From
fABtflahAVw
bunal

ECb ■er
Deputy Registrar (J), 
Peshawar High Court, 
Peshawar.

'viu<t

3M3jSo03To Oa«b4

Chairman, Khyber Pakhtunkhwa, Serivce Tribunal, Peshawar.

Subject: Writ Petitions W.P 4841/2022 Title: Mrs Farhat Faraz VS Govt of ICP & others

Memo,
I am directed to send herewith the titled case in original alongwith all annexures and 
judgment of this Honble Court dated 06.03.2023 for compliance.

Z De registrar fJl
C7

Enel: As above.

f
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWAR

JUDICIAL DEPARTMENT

W,P. NO.4841-P/2022

Mrs. Farhat Faraz
Vs.

Government of Khyber Pakhtunkbwa through Secretary 
Health, Khyber Pakhtunkbwa Peshawar and others

Date of hearing
Petitioner(s) by:

06.03.2023
M/S. Zafeer Gul Daudzai and 
Muhammad Adnan Khan, Advocates.
Mr. Mubashir Manzoor, AAG. IRespondent(s) by:

******

JUDGMENT
******

IJAZ ANWAR. J. This writ petition has been filed under

Article 199 of the Constitution of Islamic Republic of

Pakistan, 1973, with the following prayer:-

“It is, therefore, most humbly prayed that on 
acceptance of this writ petition, the respondent be 
issued direction to grant pensionary benefits to 
grant pensionary benefits and all other privileges of 
retirement to the petitioner by counting the services 
of the petitioner from the date of her initial 
appointment.
Any other relief which has not been asked 
specifically for which the petitioner is entitled may 
also be granted**.

2. In essence, the petitioner was initially appointed

as Lady Health Worker in the year, 1996 and in the year, 2014,

she was regularized in seirice on the promulgation of the

Khyber Pakhtunkbwa Regulation of Lady Health Workers1
z'

Program and Employees (Regularization and Standardization)

Act, 2014. Later, in the year, 2019, she submitted an

application to the respondents to refer her case to the Medical



2

Board, however, the said application was considered by the 

respondents as her resignation from service and was allowed 

vide Office Order dated 25.11.2019. Through this petition, she 

is seeking counting of her contract service with regular service 

for the purpose of pensionary benefits.

3. Arguments heard and record perused.

4. Perusal of the record reveals that the petitioner 

has claimed counting of her contract service with regular 

service for the purpose of pension. Admittedly, the services of

the petitioner were regularized w.e.f. 01.07.2012 vide

Notification dated 19.09.2014, thus, on her regularization, she

attained the status of civil servant and was retired from service

on 25.11.2019 when she was having seven (07) years of

regular service.

5. Gr^t of pension purely relates to the terms and 

conditions of a civil servant regarding which the jurisdiction of

this Court is expressly barred under Article 212 of the

Constitution of Islamic Republic of Pakistan, 1973. The

petitioner has filed this writ petition on the analogy of the

judgment of the Larger Bench of this Court rendered in Writ

Petition bearing No.3394.P/2016 decided on 22.06.2017;

however, in those cases, the writ petitions were brought by the

legal heirs of the deceased civil servants while in the instant

writ petition, the petitioner is a civil servant.

6. In the given circumstances, we, instead of

dismissing the instant writ petition, treat it as Service Appeal
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and transmit it to the Khyber Pakhtunkhwa Service Tribunal

for its decision in accordance with law. Office shall retain

copies of the memo of this writ petition for the purpose of

record.

Announced
Dt:06.03.2023

JUDGE

a
JUDGE

(DB) HaB^hlfcAlLjhmice-Iiii Anwar >diI Hon’bte Mr. Jutrtce Shakttl Ahmad



y'ir- .

.4 1

Before the Peshawar High Court Peshawar
CHECK LIST. .

Case Title: .Versus,
1. Case 1s duly signed. —^—-----

The law under wnich the case is preterred has beenmentioned.
YE?27 YES^ NO

37 Approved file cover is used. YES/t: Affidavit IS duly attested and appended.
Case and annexure are properly paged/ numberedaccording to index._______________
copies 01* annexure are legible and attested, if
not, then better copies duly attested have been annexed. ________ ________
hlv^beln fi?ed^ aocuments

Certificate specifying that no case on similar 
grounds was earlier submitted in this court 
filed.

YES NO57 YES ^ NO
f: yes/Tjo

77 YES NO
8. Y^ NO

9. Case IS within time. yes10 The value tor the purpose o"f court fee and---------
jurisdiction has been mentioned in the relevant column. ____________ cvauL

■'s a-H-ixed.(forwrit Rs.500. for other was reauired)
12 Power of attorney is in proper fnrm------------- ---------

Memo, or addresses filed. ---------------------------
mentioned in the petirinn

15 The requisite number of spare copied ~
Petition-3 Nos, civil Appeal CSB- __l,DB-2) Civil Revision CSB-l.DB-2'). ^

lo Case CRevision/appeai/petltlon etc.) is filed on 
__ the prescribed form. • i leu on
17 power or attorney is attested by jail-------- --------------

authonty(for iail prisoner only).

YES NO

IT
YE^ NO

YES^JJjp
YES - NO

IT
YES/
YES. >

'NO

YES^ NO

YES NO

as requires in

Signature.

Date: _/ /20 .
For office use only.
Case No._____
Case received._____________
grounds) respect; Yes/No (if No the

Advocate Peshawar.

Date in court.
Signature.__

(Reader)
Countersigned.Date.__________

(Deputy Registrar)
%



B.EFORE THE HON'ABLE PESHAWAR HIGH mURT. PFSHAWAR
‘

Writ Petition No:

MRS. F arhatF araz,
W/0 GulFaraz,
R/O Sharif Abad MuqamMandi Tehsil & District Mardan.

VERSES

1. Government of Khyber pukhtunkhwa through Health KPK Peshawar
2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

INDEX
S/No Description of Documents I Page No:sAnnexure
1 Memo of writ petition.
2 Copy of CNIC. “A” i3 Copies of Appointment Order.-f \q

Copy of Regularization Order.
“B”a4 “C”

Copy of application for medical board and
order which considered 
26/10/2019.

“D” & ‘"E”
resignation on

6 Copy of application for medical board
30/12/2019

on l&>
8 Copy of similar writ Petition along with

Judgmefit& Order is attached as Annex “G”).
Affidavit+Certificate+CourtFee+Mukhtiar
Nama

"^5 "
9

10 WakalatNama

0& DEC 2022

i Accused/Petitioner
Dated; i/ 1^2022 Through:-

ZafeerGulDaudzai
Scanned USB Receiyad &

DEC ^22 V'} Muhammad Adnan Khan 

Advocates High Court 

Peshawar

0 1
/0 1 DEC 2022 SignaUire AT

J!- —

4 6®®*//
Scanne.';



Umer Comptitor Conter Pvt Ltd 
Peshawar Ceurt, Peshawar. 
Cell/W!- -‘-Kpp Ne.0333-9321121

4 ^V >4
IN THE PE^HAWAH HIGH COURT, PESHAWA 

OPENING SHEET FOR WRIT PETITION Date of Filling: 01.12.2022 
District:

}

riA^^ A.

Case Type; Writ Petition Nature of Original proceeding:
.?•.I

(Categories & Sub Cotegories ore given at 
the back of the opening sheets5 0 7 1 0Category Code: *

Review/ contempt of Court in respect of

Writ of: - Heabus
Corpus

Probation Mandamus Quo
Warranto

Certiorari

If Certiorari
Case pertains to

'
'V..

Forum Date Interlocutory Final 
Order S.B

D.B

■'T Petitioner Name° MRS. Farhat Faraz
iV16bil^NoHr..-~o!;^>:t^^^}' 0311-9186835L.
Address Sharif Abad, Muqam Mandi, Tehsil & District Mardan

16101-14266965
^tEiriail^Addres^ -V:-v#v; umercomputerphc@gmail.com

Zafeer Gul Daduzai 
•Advocate High Court

f • 0334-9207486
Liberty Mall, Office No.25, Ground Floor, Tahkal, Peshawar

■:;C6unselGNIG^;^;i^;;;Xv 17301-3271342-1wmmmrnm NIL

^ReSpo'ndein^ Govt, of Khyber Pakhtunkhwa through Secretary Health
Pakhtunkhwa, Peshawar and others

Khyber

Govt, of Khyber Pakhtunkhwa through Secretary Health 
Pakhtunkhwa, Pesha>var.and others_______________________

Khyber

Original order/Action/Inaction Companioned of

PRAYER:
^ **» therefore, most humbly prayed that on acceptance of this instant Petition, the

VResppndents issued direction to grant pensionary benefits to grant pensionary beneHt and all 
l^fier*'privileges of requirements to the petitioner by counting the services of the petitioner
from the date of their initial appointment
Law/Rules/governing the original proceedings/action/inactloh

1. Constitution of Islamic Republ ic of Pakistan, 1973
2. Any other law book as per needs

^^atuic !
!

.1

I
■m i ™01 DEC 2022nr-ntm 

0 6 DEC 2022 I. u. I

' *:*

I!

mailto:umercomputerphc@gmail.com


r?

BEFORE THE HON’BLE HIGH COURT PESHAWAR
Writ Petition No : /2022

MRS.FarhatFaraz,
W/0 GulFaraz,
R/0 Sharif Abad MuqamMandi Tehsil & District Mardan.

Petitioner

VERSES

1. Government of Khyber pukhtunkwa through Health KPK Peshawar.
2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

Respondents

WRIT PETITION UNDER SECTION 199 OF THE 

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN.

Respectfully Sheweth:

Petitioners submit as under:

1. That the petitioner is the law abiding citizens of Pakistan and permanent 
resident of mardan.

(Copy of CNIC is annexed“A”)

2. That the Petitioner was initially appointed as Lady Health Worker by the 
Respondents on contract basis in the year 1996 and served in the 
department till 2019.

(Copies of Appointment Order are Attached as Annex “B”)

3. That the petitioner had performed her duty with great zeal & zest for 
more than 23 years and no complaint was ever made by the respondents 
against the petitioner.

4. That after the promulgation of Khyber Pakhtunkhwa Regulation of Lady 
Health Worker Program and Employees (Regularization and 
Standardization) Act 2014, the service of all the contract employees 
regularized, therefore the service of the petitioner was automatically 
regularized by operation of law and thus the petitioner was the regular 

RE-F^m ^5®'^employee of the Department.

were

I (Copy of Regularization Order is Attached as Annex “C”)D<ip uttur
06 DEC 2022

5. That on 26.10.2019 petitioner moved an application for medical board 
but the same was consider as her resignation.

(Copy •lication and order are annexed “D”&“E”)

01 DEC 2022
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^*1

6. That petitioner moved an application on dated: 30/12/2019 to the 
respondent that petitioner had moved application for medical board and 
not for resignation, but no reply was given to the petitioner till date.

(Copy of application is annexed “F”

moving application for medical board the petitioner 
approached to the respondents to process their paper for pension and all 
the benefits admissible to them after retirement under the law but the _ 
same was refused ^n the pretext that the service rendered by the 
petitioner does not qualified for pension therefore the petitioner not 
entitled for pensionery benefits etc,

8. That the petitioner being aggrieved from the impugned action/inaction of 
respondents by not granting the pension along with other benefits of 
service to the petitioner having no other adequate remedy approaches this 
honorable court for issuance of appropriate directions/ writ to the 
respondents to grant pension, along with all allied benefits of the 
servicesto the Petitioner being regular employee of the department on the 
following grounds:

!
1

)
t

7. That after

;

i
r

. ‘

)•

GROUNDS:1

;
}

A. That non granting pensionary benefits and other privileges to the petitioner 
by the Respondents is illegal, unwarranted, unjustified, against the law and 
against the provision of Constitution, therefore of no legal effect.

B. That the inaction of respondents by not granting the monthly pension along 
with other benefits to the petitioner is the result of malafide intension and 
ulterior motive and also against the service law & pension rules 1963,

C. That the Petitioner had perform her services in the Department for more 
than 20 years and the same is qualified and mature for pensionary benefits, 
therefore the Petitioner has vested right of pension and is entitled to the 
pensionary benefits of her services.

D. That the Petitoner has earned the regularization right by Operation of law 
which entitles the Petitioner for pensionary Benefits.

I

i;

i
!■ '

!

!(
••

<

E. That according to the west Pakistan Civil Services Pension Rules 1963 (Rule 
2.3) Temporary and officiating service Temporary and officiating service 
shall count for pension as indicate below:

'; .!
iX Government servants borne on temporary establishment who have

five years continuous temporary service shall 
count such service for the purpose of pension or gratuity and

Hi
I

Of DEC 2022
ii. Temporary and officiating service followed by confirmation shall 

also count for pension or gratuity”.

F. That similarly placed employees/colleagues of the Petitioner Were Allowed 
pensionary benefits etc and the petitioner is also entitled and deserve of 
similar treatment which had denied to the petitioner in disregard of Law and

i

i



constitutional provision, therefore the Respondent has violated Article 4 &2 
of the Constitution of Islamic Republic of Pakistan 1973.
(Copy of similar writ Petition along with Judgments Order is attached 
as Annex “G”). j

G. That it is the mandate of law as it is enunciated by the August Supreme 
Court of Pakistan that whenever any question of Law pertaining to Service 
matter has been determined and decided by Supreme court or High Court or 
Service Tribunal the benefits of that will be extended to the non-litigated 
party but that benefit has not been extended to the petitioner despite of
so many requests to the respondent by the petitioner,

H. That the Petitioner has not been treated in accordance with Law nor 
extended equal protection of law which is inalienable Right of the 
Petitioner.

I. That the Pkitioner seek^ leave of this Honorable Court to raise any other 

grounds at the time of arguments.

4 >

Prayer:

It is therefore most humbly prayed that on acceptance of this writ 
petition, the respondent be issued direction to grant pensionary benefits to 
grant pensioary benflts and all other privileges of requirements to the 
petitioner by counting the services of the petitioner from the date of their 
initial appointments.

Any other relief which has not been asked specifically for which the 
petitioner are entitled may also be granted.

Dated: '' /l'V2022 Petitioner
Through:

Zafeer GullDaudzai

y Muhammad Adnan Khan 

^ Advocates High Court 

Peshawar.

Fa

OTDEC2022
CERTIFICATE:

As per instruction of my client no such writ petition has earlier been 

filed by the Petitioner before this August Court.

LAWBOOKS:
1. Constitution of Islamic Republic Of Pakistan, 1973.
2. Case Law according to need.
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District Health Department - Mardan 
DISTRICT HEALTH OF flCER 
Mnrdan (Khybcr Pakhtui^khwa)

Ph: n (0937) 9230030 Faix: W (09 J7) 9230349 
Email: cdotimr@vali»o. !Qm

M.
.«•*

I
i‘3 9 /DHO Mardan Piled/? / /20I4No.

INOTIFICATION
■ In terms of Section 4 (I) read with 1*' Proviso there under, of the Khybcr Pakhtiinkhwa Regulation of Lady Health 

Workers Program and Employees (Regularization and Standardization) Act 2014,^services of the following Lady 
Health Workers Program employees of district Mardan Khyber Pakhtunkhwa are l ereby regularized w.c.f. 1“ July 
2012. Their terms and conditions of service will b^: governed under the Khybcr P.' khtunkhv/a Regulation of Lady 
Health Workers Program and Employees (Regularization and Standardization) >\ct, 2014 and rules to be made 
there under. .

Husband
Name

Designation Name o( Catchment 
Area

Name of 
Community 
embedded 
Enioioyec

Father Name Date of 
appointment

FLCFSr.
No

t
BughdadaLHS CD1i \Akhtar 2eb 14/03/1996Lunbiia Shcrin Bughdada

CDLHW2 K.OZ kandy03/07/1995Aslam KhanKuzina Naz Buirhdada
CDLHW3 03/0.7/1995 Bara kandyLiqat UllahNigar Nahccd Buf.hdada

Mohamamd
Ayaz

LHW CD4 Shahecn Iqbal Muqam mandy03/07/1995t Buj hdada
CDSaid

Munavvar
Shah

LHW5
B'ufjtdada Mianz kandy.29/11/1995Bibi Naicees

* n »y
CC^LHW6 K.OZ kandyZahoor 29/1171995Sabis Naz Bu 'hdada
CL.Mohammad 

Fayaz Khan
LHW ‘Taiheem colony26/06/2000Riyasai Begum Bu^Wada
LHW Ct8 Moh: Abdullah itebadAfrcen 01/03/2001Zahida \hdada

ci‘:/
Bujhdata

LHWV Shari fabadGui Faraz 30/04/2001Farhai Faraz >
Gulam
Mohamad

CL;LHW ‘10 03/12/12001 Ashoq Haji koroona-!Fa/JIal Bagam Bujhdada
cr;
Bi’^hdada

. i

.LHW-.'II Aziz abad '03/12/2001Momin KhanSamina Khan
CDLHW12 GulbaharAsghar All 01/07/2004Nabia Bi’shdada
CO ■
Bughdada

LHW13 Moh: Muhammad abadAzra Subhan 01/08/2005Fazal Subhan I
i

CDLHW14 Moh: Juma gul01/04/2006Waheed Gul'I'aslccin bighdada
CT>Sarnina

Zarnoosh
LHW15 Dr. Naeem haji koroona01/04/2006Mukhtar Aii Bvghdoda

Shamshir
Khan

16 LHW Center koroona01/04/3006Nargis Bibi Dt ghdada
C/;) i17 LHW Moh: Shash02/04/2007Shah ZarcenFozia Zarecn Bl ghdada

t
C(^18 LHW New bughdada 402/04/2007TamraizAsma BegumI
Ut ghdada

Center koroona19 Hamayum 01/07/2009! aslecm Begum LHW

_ ^* -r JlC i.

(



»

't.

5- t

(c

B^mhdaciaKhan4

20 CDIJIW/uihoor
Miihainnmd Cenicr koroona*01/07/3009Rozia Zalwor «\

21 l-HW CD01/07/2009riwal Ohtt!ii nnzar bostan babaFurh;U Bughdoda
tnw22 01/07/2009Alj Akbar Pohon colonyLuhnu AH BUghdado
tinv CD23 Said Cul 01/07/2009Khalida Moh: Pasham gulPughdada
LHW CDRahmal

Gbani
24 01/07/200.9Asnia Ghani Saecda abad I

LHVVS>'^d
Stkandar
Shah

CO25
01/07/2009Bakht Mina Dagnt koroona

i
DriverHail ^arM'26 Muhammad

Arif
CD
Biighdnda29/07/2009 BughdadaGul

In exercise of powers conferred under sub section (2) of the Section ibid, the above Communi^ Embedded 
Employees ^re placed in the following pay scales as mentioned against their respective designations.

Name of Post Basic Pay Scale
Lady Health Supervisor
Lady Health Worker

7
5

Driver A

District Health Officer

Copy for\varded to,
1. provincial coordinator LHWs Program, Khyber Pakhtunkhwa'
2. All concerned.

i < !•
1 ,

I

!
i

! !
1

'If

• i:>.. ■

;.
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' v'To, O

The Director General Health Services, 
Khyber Pakhtunkhwa, Peshawar.

PROPER CHANNELThrough:-

APPLiCATION FOR MEDICAL BOARD., Subject: -

Respected Sir,
With.due respect 1 beg to say that I am performing my duties as a 

Lady Health Worker at Sharif Abad Chak Baghdada Civil Dispensary Baghdada 
Mardan since 1996 & later on regular/permanent since 01-07-2012.

■ Now 1 am ill and Doctor diagnose that there is severe defect in my
backbone, l am unable to walk by foot and therefore I am unable to continue my. 
services further. Due to this disease I want that you refer my case to the Medical
Board.

Therefore, it is, requested that I may please be referred to the 
Medical Board for examination to consider me further services or unfit & obliged.

Thanks.

Your's ObedientlyDated 26-10-2019,

(MRS.FARHAT FARAZ) 
LADY HEALTH WORKER 

C.D. BAGHDADA (MARDAN)

Recommend & forwarded to the District Coordinator for Lady 

Health Worker Programmer Mardan for information & n'ecessary action please.

L^l-fs
0

LADY HEALTH SUPERVISOR
C.D. Baghdada (MARDAN)

c-



Health Department, Khyber PakhtunkJiwa
Lady Health Workers Program 

District Program Implementation.Unit, Martian
■j'lw--*.'/

9-
No: /DMO iVIardan

\NVDated;

I Z’

OTFTCE OF mSTRICT HEALTH OFFTCFR MARHAN 

OFFICE ORDFR

The resignation of Ms Farhnt Faraz,W/Q Gul Faraz (duly forwarded by M/O 

Incharge and LHS concerned) having Personal No.796304, Account Number
23193-8 HBL Main Branch resident of Sharif Abad Muqani IN^andi Tchsil &

District Mardan attached to FLCF CD Bughdada and workingjas Lady Health

Worker (LHW) with LHWs Program of this District is hereby accepted with 

immediate effect.

Shji is directed;
!

.•V:
f

To immediately deposit back all the assets of LHWs Program in her custody to this 
office.

District Health Ofliccr 
Murdun-^

]. Deputy Director. {Tecimical LHWs) Khyber Pakhtunkhwa Peshawar.
2. District Comptroller of Account Mardan.
3. Accountant DHO Ofticc Mardan.
4. LHS concerned.

Cc;

Disirir; I
^^4arclan

OJfice of the District Health Officer DHQ Hospital Shnmsl Hoa,!. Mardan 
Phone: 0937-9230029 Fax: 9230339, Email: dniiimardanUnvohuo com

>



•

C) : tV/
j2.• 1

To,

The D.G Health,
■ Health Department, 

Khyber Pakhtunkhwa.

Applicant: Mst. Farhat Faraz W/0 Gull Faraz R/0 Sharif Abad Muqam Mandi Tehsil 
and District Mardan.

‘ Respected Sir:

. Through Proper Channel

I have moved an Application for Medical Board to Department on Dated: 

26/10/2019 but surprisingly the same was considered my resignation through 

letter/office Order No: 16940-43/DHO Mardan Dated: 25-10^2019 which is illegal as I 

have been appointed on contract basis on Dated: 01/05/1996 and my service was 

regularized on Dated: 01/07/2012.

Therefore it is requested that I am entitled for Medical Board and the Office 

Order regarding resignation may kindly be declared illegal & may kindly be withdrawn.

. i

Thank You

Regards

Mst. Farhat Faraz W/O Gull FarazDated: 30/12/2019
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•:. AniirZeb,.

■ Widower of Asiya Shafi.
R/o Fazal Ganj, Siace Mandi, 

; Risalp.ur, District'Nowshera',.:
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^he district Account-Officer,
'• District Nowshera ^

■ , ■■ •. •••_-: •• ;• ■

V - 1 . I '
The Accountant General, 
^ybefPakhtunidiwa, Peshawar.

.• . ' ‘ ‘ ^ * ’

The District Editeatipn Officer (FemaJeJ 
District Nowshera. : ;

.1

The Director.-
^■lementafy &;Secondary Educati 
^yb^r Pakh^nkhwa, Peshawar.

. The Secretai^'
Govt; ofkhyber Pakh.tuhkhwa, 
Element^ ,& Secondary EducaWon'D 
Peshawar;

The Secretary, ■
Gpvt: oflGiyberPkkhtunJchwr,
Finance Departinent, Peshawar
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IN THE PFSHAWAJI HIGH COURT, :
peshawaH: : :

Uudlcial Departjnbnll.'
• « , * j

Writ Ppiitinn No.3394-P/2016 ,

0: ? •j

“•
I >

;i-

pale nf h^^aring:-. 22.06.2017 

Petitibner(s}:-

Respondent /-cV.THp ni.;iriet Account Officer;Nowshera'& .05i- 
nrhprc hv Sved Oaisar Ali Shah. AAG^'

■■

' 'V
. . .... . V'‘v-v

■Amir Zeb Widower of Mst.>Asiva Shafi by- 
N^ir ;K-hii^b-Di1 Khan. Advocate:

. i t t., r. .• \ .V"' ('
;

.. t:

• • ;
f • 'Vi:.:.n..I * '• :*• •• •»

■r:
r \ \ f

JUDGMENT.
:

;■ •
pnn)R-in^AMIN KHAN, J-^Through this Cornmon

....
prbpose to'- ■ decide the following ■

ji

judgment,

Constitutional .Petitions filed under Article^ 199 of the

we,- «; «
:

■■ M.- •
1973Constitution of, Islamic Republic ot Pakistan, 

(the'.Gonstitution), as identical questions of.law and facts.- 

'involved therein and the writ sought; by the peiUioners 

is also’one and the same.

♦

( . t
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1

) are- <
I I'r\

'} *.* .* V
£ • ■'r

Writ Petition NO.3394-P/2016:1.
(Amir Zeb Vs Disiricr Accourii bl'ficers Npwshera
etc) t

I'Writ Petition NO.2867-P/2016 
Msl. Aklitar Bibi Vs DistrictCEducation Ofhcer'tr^) . 
Kohai etc).
Writ Petition No.3143^P/2014 
(Muhammad 'Sh'ah Zaib etc Vs'Govt of Khyber, 
Pakhtunkhwa through Chief Secretary and-others)'. 
Writ Petitioii NO.2872-P/2014.
Hakeem Khan through LRs.Vs Goyt pt ,KPK 
through Sectary.Elementary&-Secondary . ,
Education, Peshawar etc) ■
Writ Petition No.l.339-P/2014 ■
(Msl.: Rani VsiSub-DryisionEducatlon Officer etc). : ^ 
Writ Petition No.55-F/20l5 

; (Msl, Bibi-, ail.qees ys^ Oo.yf of . KPK .through.-. 
. 'Secretary'Finajicc,'Pc.sha>var);’ *' -
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AmirZcb petitioner in'W;P,';No.3.394“P/2016 is the' 

widower of Mst. Asiya Shafi\(iate);'His;,grievanCe is that ;-
J i ..••'*«*'** • * ' * V ' . *

oh i28.02.2003, his wife was initially appointed as PTC oh .
■ ' ■- ■; ' \ ■'

'..contract basis, and, later .oh,.-by; virtue'.of }<^yber_
' ^

•Palditunkhwa Civil .Servants (i^endin'enl) Act;:2005,, her-. ..

:5 ;•

A *: ‘

'■'if'
•■-5 ? : I

;•
V •;

1

i * *• • . . .;service. was Vegularized.'
s’*

service, she met .he? natural death,,therefore; 'He-bt^ingher;- 

Avidqwer/LR’applied for payrnenl.'.of her-all admissible ' 

retirement benefits, in pursuance < whereof, leaver 

• .encashment, GP fund and other admi ssible funds, were paidx

On . 31.07.2015, ■ during; Her:'.
! ■ r

f
I

1 : ' :
r 1. > *

iv. ?

1
T f-.l|

to .him by the respondents, but his pension claim was.: 

refused by the respondents on the ground of lack of 

prescribed length of her regular service, excluding the 

..period of her service oh contract, hence, this petition. -

Mst;'Akhta.f Bibi, the.' peiitioner i'ri; Writ Petition-' 

,N6.2867-P/2016i '.is the widow-of (late) LalV.Oin, Glass-lV ■. 

employee. She has averred in her writ petition that her late - 

.husband . was ., initially . appointed ' as Chowkidar ,' on

OJ'. l 0.1995 on contract basis, however,: later on,’ his service '
■ 'i,." • • ..-v; ^

was regularized vide Notification No.BOl-l-22/2007-08 

; dialed 05.08.200.8. " On 15.OS.ZOIOV. the deceased died ■ 

1/ during his service,'so she applied for her pension but’the-

- . r-
i

: .1.:■

: ^
.
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;
. same was refused to her on. theygroun.d that; the regular

K :\ /.*
: ' service ■ of;-'the ■■■dec.ease'd;' .employee^ ;was\lesavthanthe

a--’'-''' ■'■■■■'’ ■ - k■\'.-va .i-a
■ prescribed length oiregulaf.Cervice,-’:)ience,;ihU petitionV
'•a aa’;:ia.: -a'aa-
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^Muhammad Shah Z^ib :^ Afnan

the’ LRU 6f ;dece^ed;^''F^ar Alam. Tlieir
■j ; % ..:: Aiam i are j

i.

that their deceaseil father was apj^p'inted, as ; i*.
^levance is,I

V
>

Chpwkidar on; lI01.1998 'm. Mother Child Health Centre :

during his service, was murdered, for

, > .

tank; who, later on,
.*which FIR.was registered agaihst the-accused.-Petitione

of the d'eceased. Vide notification

. :

i • .
. applied for,;:retirement 

; dated-31.12;20,13, the. deceased was. retired from .service on;
':• *; V:.

.*■ :. I*

5> ;* •
: iccddnt ofhi^ death w.e.f. 21.10.2013.The family p^n^ipn ■

. of the deceased was prepared aiid. processed, however, the . 

refused to the petitioners, hence, this petition.
L : ■' ■ ■ ‘ ■ V J ," V '

Petitioners in .Writ Petition 'NO.2872-P/20.14, are 

of deceased Hakeem Khan Glass-lV- emplpyee 

'who’ died during pendency of the...instant writ petition.. 

^Grievkike of the;petitioriers-isThat their predecessor-wa5

fixed pay in; Education 

24.04.1993. Vide border .dated Z.P.Ol .2008, ■
• ' • * • ' ’J' *

of the .deceased alpngwith his-counterparts was

:

;* • .
same was ' »

?

.-5.
i

\ the LRs.‘

r
•'H

• • ii'

*,
>• •; r •I} ■ ■: • -V i:t • •*.ppoinied. as . .Chowkidar. -.on!: a• >

.. >•
Department on

■-T". •
J

1* service

; regulkrized iby virtup of lOiyber; PakhtunkhwaV Civil .: ,r. 1

.!•' •
t • •

Servants (Amendment) Act, 2013 w.e.f. 30.66.2001. On .

■ anaihing the age of. superannuation, the deceased got

■ retired on 31.12.2012; so petitioner applied -for grant of his.

t

t *.

//: pension but the same was refused; hence, this petition:

p4itioncry-:^:.ip^
; :; Wr.h Petition ••- t • Mst. -■: Ranjk- 

.h!p;i339-P/2014; is|^

(late! Class-lV empioyee^TShe-^lm; averred'Tn^^her .writ

. r6.: t -

■V'J > .f . .>I

idpW. .6f .-Syed' lmtiaz.,;Ali.' Shah . - ^[.the • Wl
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. petition,that on J5,01;..I59$:her J^te husband- was appom^^^^^

in the Tespondents . department on atihoc' -
*' '■ ■ ■ - '-I ^ •

b^is/fixed pay, whose service was,,later on, regularized on 

30,.07.2008; During ;his sen/Jce, the'dece^edVmet his :‘ 

natural death .on 15,01.2012,; hence,, the petitioner applied"/ 

for her pensionary benefits,- but the.same was refused on " 

the- ground that- though serv.ice .of the deceased 

regularized- but without pension-.gratuity,' herice, 

petition.

t

• I

as Chowkidarr'J
•y■>1:%

t .. i
r

■?:

;:.
V. . :•. *

-1 '

i :
■ ',.1,\vas'."-■?

• this r .

■ V
j : s

t :
7. '■ Mst, Bibi -Bilqees;' petitioner; in ■ Writ: Petition'" 

■NO.55-P/2015. is the widow of Saif ur Rehman 'deceased. -:

Her.grievance is that her deceased husband-was Vhilially '

. appointed as Chowkidar on 09.07.1995 in Pubiic Health' - 

_ Department Ntwshera on contract basis,, hbWeyer, his '

' service was regularized on 01.07.2008. The ddcea^ed died^

■'

:•
I

;
7

/? !•A 1 J;
1-

:•• %
t •

during hi^. service;on 05.05.2012, so when petitioner' 

■ applied for his pensionary benefits, the 

-TO. her on the ground .that the deceased

K : .l'
f

same, was refused •
i

was^’lacking thei' ■
t • .

prescribed4^gth of regular service,-hehce, this'petitioh; 

Respondents in
V.t

:'8. ; m the .above writ petitidris have' filed

their, respective .Para-wise !
comments, wherein - they have:

\y :adnritted.the fapt that the pensionsfeydbeen refiisedip the^ 

,petiUoners/LRa ' of the idecfcased employees

^ere-lacking :lhe■p^esp^7bed^ldrigth'of their

wh'efep period '■ of ’^adhoc

seryi^;fgtheiun^

- I-

.because.' they^ '; 

regular service,'

I

' j

or ;conpaet service-’cannot- be -''
p. • !
••.4 *
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<■

leaned Add!; A.O; also'questioned the mainiainability of/■
; ! >;

’ •

the writ peUtions oh the- ground 4at;-section ,19'(2) ophc:

Civil. SCTV^t . Acts deal with right ‘of ,

) ;•■

1
IChyber Pakhtuaithv/a.

of .deceased civil servant,'which squarely falls in •

i
;

i :
•• v«;i

pension

. ;Chapler-ll,‘ pertaining' tq teiths

jurisdiction of this Court'under Article 212 of the;/

1I ; •■:

IS- and.-conditions': of service;,.
;•Vi . ■ ::i'.; V-

Ir therefore;.

Constitution is barre'd.

Having heard the arguments of’.ieamed^ coutsel fo,r . - 

pirties, record depicts that undi'sputedly-'t'he deceased^

:• employees were . the: Civil' Sefyants and instant, writ; ., 

; petitions'have:been filed by their XRs, qua their piensiohs, i-

r* • .2,

' *-9.-:
:• ■ ■

r ■

the.r

X-,

i ;

1 •.. 1

1 «
. I

I

''Sined the contrdversy 'pertains to pension of the deceased

’ employees which; according: to fhe'epritentiOn';of; worthy
i >

I* • •

•:' La\v: Officer is-one of the terms ^and, conditions of a; civil. ■
)

under, section . 19 (2). of the Civil. Serv^ants Act,

before, detemiining. the eligibility of-ihe,.,

or otherwise, we,'

i servant •
• \

.i
5 • I-

1973,. hence,.

decked employee.^ , to the pension

would, like to: first meet thf • jegal ^uesfion qua : 

maintainability of the instant >vnt petitions .on the:ground ,-;'. 

of lack'of jurisdiction of this Courf-.under Article 212 of V- 

The Gonslitution.. to answer the ^ question,it would be 

advantageous to ha\'e a look ever the definition of “Giyil- • 

'^^Sei^ant” :as-contertiplated. under'section' 2(b) of .Khyber-- 

PakhtunJdiwa Givilo.Servants .Acts, :19.73 and'.sectmn .2,.(a)

I

i
tI.1

.,i- ■ •. .*

-".'k '
•:

-
( ; >

•V • -

II

I
I-. :

i ;

‘ 3 ■- k .•*
: of ^y'bef' Paklitunj^wa Sefyice'.Tribunal .Act.-:1.?74. Tor':.,, ;''

.'■0 '■: ■■ ■ I ■■ h V'-' ■ ■ ''t '
■the; sake of converlicnce '^'Teadytreference,/definition

1*.

■;

i' . c’t'. rr ;
I
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e reproduced below* one aiter.;

.« .*
v:* . t i •

A

igiyen in' both- tl'je Statute are
- ; . . • .;f •

the.Other''

‘ r
:

'Ti }\
’s 0U‘ %is r, f '• I

. 11 ■ “2(b) “civil scn'atil” means.,3-,person who is n mernber
■ of a civil service of the. Prdvince,-or who holds a civil.

post in connection with the affairs;of.-the Province, but
does not include— , r -
A person, wlio is on deputation to. the .Province from the.
Federation of any other Province br other authority;

(ii) A person who is employed on .contract- or on ^ork charged;
■ basis or who is paid from contingencies; or .

- (iii) A person who is a ”workcr’> ‘’workman” as benned m the , 
• Factories Act. 1934 (Act XXV of 1934)., or the Workm.an s

Compensation Act,-1923 (Act Vll of 1923) .

•-1
• ?

(i), ■ i
■i :

f

i ' y

who- is Ofi has •.* -f. ‘-‘S.2(a) “Civil Servant” means a person
within the rneaning-of {he Kliyber

1973. , (K.hyber
V . been a civil servant 

: Pakhrunkhwa Civil S'ervants-.-Act,
Pakhiunkhwa Act Nb.XVill of 19.73), but doclnot include
a civil servant ^covered by. the; ■ Khyber Pakhtunkhwa

. Subordinate Judiciary SeHvice.-Tribunal Act, 19^1;]
- ■■■■ ■ ■ ' ■ 

definitions of a “civil scry.anr given in the'tvvo,. .

t •-
•3

!■Ji

• !.I

; »
■ -i: i.’! r.-' •• , As per the

1. : ■ ' ‘ ;Stamtes referred, to above,: the petitioners, neither holding |

with-ihe affairs-of the Province '

/ ..

;• 11 ahy civil post in connection 

nor have been remaihed as civil servants, Ih'uSi do not' fali

i .

' /••
I

Vs*.*•
: within the definition of “civil servant”.

:■

>' :
i

Though section 19,(2) .6f the Khyber P.akhtunkhwa ;

. .Civil Servants Acts. 1972. in thi/eveht of death; of Vcivil.- -f

; 'servant, whether before or,after-retirement conferred a .;
* • .• • . - ' ' * *

..right of^pension'on his/her faniily who shall be entitled .r.q ■

• as. prescribed by

•t 10.

■■.' '■ ,. ;• •!
•j:

I•: • IV *. r. ..
y

I;
receive such pension or gratuity or both

' is also undeniable -.fact-,that., pension' and gratuily ■ ;.

;
V *; -

. ‘Rules. It is

. ;fkn within the amb.it of terms- and'conditiphs-of a; civil : .
; ;•

r

:* t . t
•. • i ■ . -

^ / servant,, but a legal question wbuld. brise as' tO;whcther the 

legal heirs i.e.
..V ' ■

:: competent ,to agitsile. ‘ his/her/their grievance regarding;

family of a de'ceascd';civifservan1: would be ;• ;•
I

* • **•-
j *

I • v !
- pehsion before thcVService.;:Tribun£d^parti. - :V.t :

•? i
• ', i: .•.

I-
. -'.-CX-AVV.

■ ;;• I V
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• *’

7. i.'1 •:•*

he/she/they do not -fa]! wjlhihl'thei* definition .of 'Giyii
/’r : ^ T';. ■‘ ^ "

^ - ^ Servant. The- Service'Trlbu'rfalfc%ave been‘ constitut^^^^
- ■ '■ -■ . ■■■. ■ ■"

: under/Article 212 ofitbeGqnsttoion.for dealiiig^wdththe^.

■ .«r

i :
■

•■r-.' ' ■i ■v:v-ivr.
■

.1

-t •. •:
f •-v
■ V.;

grievances ;of civil servants-and not for their legal: heirs. 

’The'question regarding filing 'appeal -,by- the' le'gal heirs of ■

1
]

i.

3
■t

>* ■-
} **•) '

- : deceased’s ' civil 'servant- ajnd--‘jurisdictioh ".of-./Service
. ■ - . ... ^ .. . .. _

■ Tribunal, cropped up;before'the Hdn-’ble Supreme Go.urt.in

t ••'-I!
; ■i , -.

I
. >■

\
“Muhanimad ■ Nawaz Special Secretary'

.case titled,
■' ' ■■■ 1 ' ■ ■

. Gab.inet Division through-his Legal HeirS;Vs Ministry •
■ ^ ■' - . ' -

Government of Pakistan . through / its-
■■ ]■; ■ Vv

Secretary Islamabad” (1991 SCMR 1192>; which was

1

* *•.'
•} ;

I •|
J

of ViV
inancc■f

i
' ; b

;
Vset at naught in the following words:-

“A ‘Civil serv^t’ has been defined in sectio.n 
' ■■ 2(b)-of the Giyil Servants Act, .1973.-A right .

.of appeal under the Service-Tribunals Act, • / 

.1973 has been given to a civilvseryant-,' . ^
; aggrieved by .iany firial order whether'original ; :■ _ 

or appellate'made by-a departmental aiithoriry. - 
in respect of any of the .terms and conditions 
of his serve. The appellants'admittediy /are .the 
legal heirs of the deceased civil servant'and ‘ . ' 

■ ' there ' being no provision in | the s'ervice 
' .-.Tribunals Act of 1973.tG pFoy:ide-any remedy ..

V to the successors-in-interest of a civil secant, y 
tiie learned tribunal, .in our view, was correct 
in holding that, the appeai/-before it- stppd . .

: abated and the same is hereby maintained”.

■f
. I y

. ^ - «
t

, V.-

»
i / •. a y > - . <..
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•?
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;■
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", . .
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.. i
1 ■■■‘ ■ •.: • : In case titled, 'JRakhshinda Habib Vs Federation of Pakistan .

; andiothers” (2014. PLC (C.S) 2f7), one Habib ur Rehniap y-,

-.1.
> ■ 1;

;
I

.>'• * -i ■ : Director Generalin Ministry of Foreign,Affairs, aggrieved by. • .|
' : y • .. - 1 ' • **. •jf / ^ v,.: ^
^ . • his ‘supersession- filed- appeal before- the worthy-.;'Service

•;•'■;V \ ' . ■-■y'-'--^

■■ . tribunal, but unfortunately; durihg-peridcncy of/a;^peaI-he died:- ■
’ - V. - . ii ■•■'i • ‘ . i
• , ^ therefore,.', his appeal.- before. the^F.^eral Scriyicc Tribunal.
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: Isianiabad was abatecl.'JRakhshinda-'rHabib; -ilhc widow '-of - '
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deceased :then filed- constitialioh^peiitidh^ No.l-.02-1 pf 2010 
* ' - ■ - . ■ ■- ' ■ ■ ■ ■

before the IMamabad High,Couit,..bbt.th'e:same;\vas dismissed
, i- .-'.V-

vide^judgmcnt dated. 13.06.20^3;which:she-preferred': 

■ aforesaid, appeal before the Hon’ble.: Supreme CourT, which was .

allowed and it Was heldiby the-worlh/apex court^thai>
i'. I
•' - i - - I,- , * •

“Thai civil servant-could;not be promoted after his

death, however, pensiohary. benefits of promotion

^could be- extended tb-.the Ipgal heirjS. of %
, V _ 5; .

. : deceased employees’. ,

/ ,.
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Going-through the law ori-.the ;subject:ahd;deriving,:

wisdom from the prihciples. laid down, by the-Honble apex

Court in the judgments (supra), we are firm in bur'view .

that petilioners/legal heirs of tlie. deceased ernployees;have

■locus standi to file these petiiioris'because the p.ensionai7,.--:

inheritable which under .'section -19 (2) of the ■
.

on lhe demise.of a';.

5 i.11 .

'■V I'

1:

*.
1

*.
benefits areI

•V Vi; ::• -

■Khybef P^tunkhwajCivir.Servant Act 

xivip scA'ants, devdlves^ upon- the;. .legal .■heirs. The
!•-

i ■ ; .
■as Stated ;earlier, ■ beirig’ -LRs of The deceas.ed .: .

; petitioners

civil', servants do not'Tall wjlhin..the definition of “Civil

> .>..
t

■' r
> ■

Servant”, and .they having no remedy under section 4 .pf . 

the Service Tribunal Act-to file appeal before; the: Service ■ 

; Tribunal, the bar urtder Article:2'l2-of the;C6nstitution;is ■

i I

if ;• not'attracted to the writ petihons filed by them and this.
j

. I • V .) •
• Court under Article 199 ofihe'Constitution is vested with
f • ' ^ ' .., '

■ the iurisdiction to entertain their petitions. Resultantly, the

•1
I

i

f;-

1
( *.

: objection .Regarding-ribn-rnaihteihddiljty' of .'the;-petitions ■'
... ... , - . ....

• i
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'• . ;il- ,• stands rejected,
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■ .U; - -Adverting .entitleife^ ^

-dece^ed employees to the..:p.ension, we, wouid^ like; to=
■ , ' 
reproduce‘thie relevant rules pf.;the.‘West Pakistan Civil

Services. Pensions Rules, .1963 .below, as these would ;

• advantageous in'resplving.the conttoyersy;-

“2.2i Beginning of service- Subject .Ip 
any specijal rules die, service of 

. Government servant begins .to. qualify, for 
pension when he lakes'over charge of the 

■ post to which he is first appointed.”-

• t:\{ :'i
V '.r

g. 1VI
1

1 (

■ n r/.

■ i
V

i •
.1

•.M •ri.

;

'H- . \-
*- *. *• ^ .

V' Rule 2.3' Temporary and . officiating . 
■^service—Temporai7' , ‘ and- ‘ 'officialing 
service sh'all count'"for pension, - aS '

■ indicated below:- 
• (i) Government servants borne on. lemporaQ'

. , establishment who have rendered,, more,
th^- five yearS; continuous lemporar)' 

for the purpose of; pension -ol:

ir
■{

tV ;

i . service
' gratuity; and } . .

; ,(ii) Temporary and officiating service fpllowed " 
by: .confirmation shall . also count . .for 
pension or gratuity. f

I
.. r ;

*
y • • i*

13 '; .- Tbe . rule ibid reveal . that the' service ' of ; i.

government seryanl begins: to qualify;, for'pension fTom - lhe / ' 

very first day of his/her laking bver the charge, irrespective

of the. fact wheth.er\'his/her appointment and entry ,in td.
' ... . . . . • .... ;■

service was temporary or regular^ It is also clear frprri 'n..' 

sub;-rule:(i). that- 'continuous tenipor'a^ sen/ice of - a civil'.;'. 

^seryarit shall also bccounted for.the.purpose'of pension and .

i‘
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f
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I
j

:

5
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[
• gratuity and by virtue of sub ; rule\ (ii), temporary and ,I- "f •r

y.
}• :^ ^officiating- service : followed by . confirmation- shall , be 

• counted; for pension and gfatuily.i'ltns undeniable, fact' that ! .' 

the- .NWFP Civil: Serv^t'(Afncndmcht Bill),. 2005-■.•,wa:s 

i ■ .’passed ',by;, the pfovincial- 'iissernbiy^tph ■ 5^ ;iJ.ulyV2pb5. ^d -. y..;
V j- .- - ' 4 I ■ . - ; ■'--4 -
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: assented by the Governor of-the^ Pfqyirice on j 2"^ July‘2005 

whereby section 19 Syas amended ■■.-and'all the. employees of :

r

;•i ih*•t

5-^
IK - 9til

is f

•I 'i-
•s’’ ■t rI:"r-- ' thetProvincial Government selected for appoihtmerit in the..*'!■

\
> > ' t*

prescribed’manner to the post'on-.of after ; 1 day . of July 

2001, but dn‘contract basis were-deerned id -be appointed.

-;

I

I r
t

■Vr, V. oh regular basis. They .were declared Civil; Sen'ants, 

however, were held disentitled’for the, pensionary benefits; 

Section 19 6f Khyber Pakhtunkhwa-'Civil. Servailts; Actj,. ' .

j

• '-53 s
I•»< ' ,i \

I >:• . •!
• - :•• r; i ■ -v:. •; "1973 was further amended by lOiybef Pakhtunkhwa .Civil •

K .'"'.I
, Servants (Amendment) Act, 2013. The text of section 19 (4),y’ 

(proviso ! :and 2) are reproduced as belbw;-
I ' ' ' • .

' Provided that those who are [appointed in the 
prescribed manner to‘o service or post .on'or 
after the P'.July, 2001 till July, J003 on ■

. contract basis shall be deemed id have_ been ■ 
appointed on regular basis:\ '

■ Provided further that the amount of.,. . 
Contributory Provident Fund subscribed ' by .

• the civil 'servant shall .be', transferred}lo his 
Geher.a.lProvident Fund.'' I '

.•r' i

I
•• ■ . ■ -

;! - ,

• -i

'I . ' -
• i - .' ; .1; ,

y- ;
It .f

•■ ■•y . .. ■:

Ir ?-1 '
■14.-.- ■■ From bare reading of section: 19,'of Amendment 

* Actj .2005 and 2013 respectively, it is manifest thati the 

persons selected for'appointrhent ori'.conlract basis shall be . ..

■ ' deemed as regular, employee and subsequently were, heldl :
■ y - I ■ y.■ y : y ’.■-._

I entitled for pensionary benefits; The. deceased-.employees ’ ; 

, have completed the .prescribed .length .of service as their

;

s.
•'

■ > I'
' • t ■

t-'y • .*

[ •
■ f

1

:iyi //.
;■ ‘

iI
service towards pension shall be-counted from the first day 

of ^eir appointment'and not from the.d.ate of regularizatibri' I. 

of their service.
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We deem it^appropnate'to .mention -hereV.; that . *■im *'?

f. the term:.

pension.'was'raised before the au^t Siiprerne Court of . .,-

, / J_ •
. ••

f. .

■f 5

;
P^i.stan in case titled -“Government pf^NWFP through 

Secretary to Government of NWPP .Gomrnui

:I<
t:

1:■:■■

riication & : (; . •: t *

: Works^ Department,^ feshawar -Vs; ]>^uhanimad 

: Ifhan and others.(PLD;3973 Sup 

: 514) wherein it was hcid;ihat; .

•!
Said ; .t \* •

remc Cpurt of Patostan •
v ;

Iv •! •

. // must novj be taken 'as well settled thdt d
person who enters government, service-has 

: also, something, to. lodk fotward. after: his^ 
reurement to what-are called-retirement: 
benefits, -.grant of pension being ■ the fnost-f 
valuable of'such benefit. H is equally w^//.' 

-..sealed ■that;pension like salary of a civii 
V [setyani. is no longer

;
, !•:

•;■

■V

! • ■

-. I I

a bounty, but a right 
■; .acquired after putting.a satisfactory service'
, , ]fpr' the ^prescribed' minimum.-:periodr '^ fty- 

fortidri, it; cannot be. reduced 'or- refused). ■ 
arbitrarily except to; the exlen'r and 

ymormerprovided-jn the releyaht-rules.

•••. :
: . • .*

j

in Iftei;-,
r.

i .•*V • >
16; In case;titled “ 

Finance Department Vs M. 

others”

Secretary to Govt: of the Punjab,

Ismail Taycr andv269 

2015 PLC (CSJ 296, the. august 'Suprfeme-Coyrt 

Pakistan ^^as pleased to held that the pensionao^ benefits';

bounty or ex-gratia payment bill 

consideration of past service.-Such, right -to pension-I 

conferred by: laW atid cannot be arbitrarily: abridged 

reduced except, in accordahce. With'.such law

••I :r
• I

J .*

of
•< ■

iS .\,, *»
. .••••[•• ■ not aa right acquired' in ..a

fttmm . •:
/ IS .. -1I *. .*(*

or .Vt

iis it is. the ' ?'

1. 1
r ( i

vested ,.i:i^t; and. l^itiniate -exiectitiop U '.retired. biviJ
A .1I

servant; ^5/ • ; -
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For what- iias -been- '^sbussed abovCi we-by

allowing diesb wTit petitions..lssue^a writ to the respondents,
'r ■- • ‘ V V,- - "

. departments to pay pension of ^e deceased- employees to

the petitibners/LRs of the deceased ; ■ : . ■ . " -

I 17• r V .
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RFPORF THE PESHAWAR HiQH
PESHAWAR :

t'

Lr- k* •/ •
17 M•‘ < Vm.\

VP/2dI'lWrit Petition Mo: i
' i -

I

; r
.J.

Bano.VV/b:Nizam::u!dbirT;R/Q^Nil^ar^Kinafa.Guybagh_M■■.1 Jehian
r .':

Dilshad Begum' W/O Diar KhanXR/b .^phallan Gate Cantt. Tehs !

;xv .

".'X ^ ■2:'.i'
I •• • 1: Mardan..

■•••'. i • • ; . • ■ ■ ' • •' . • • •!.•

MsV Nageeri Iqbal W/O Ghafdcjr Shah-R'/O Mian-Gano, Kalay^.Kati;
I* . i

,* : 3.

• Ghari Mardan.

Tajamul W/O Muslim Shah R/0 Gu! Bah'ar Kas Ko^oha.Mardah.

5.:; Yasmeen Begum W/O Shams Ur Rehmap B/Q Mohallah Ghuiam 

Dasta Thru Road Tehsii Mardan DistrictiMardan. '

,^Dii Ara W/O Haji Hijab Gul R/O 'P/O.Dakkhaha,Hoti Sirai. Bari Chan 

pistrict-Mardan '

s ■ f
j V

* ** •4.T

: •
X*

6.:< . r ••. ';« . . )
;t ' ■ :1

• • II (Petitioners),
♦: ;

• j
V'. ;

VFERSUS

Government of Khyber Pakhtunkhwa .through,Secretary.;;-Health KPK 

Peshawar -
21. Director General Health Services KPK.Peshawar 

, 3.'. District Health Officer Mardan

;1 .
■

1.
:

. :
i: *

•;
(Respondents;\ I'• ,*

A

t
fJ

J • !
I

J

•. t.
; V

WRIT PETITION UNDER ARTICLE 199 OF iHE
■“--------------------------—■■ -~T ^ (■

nONSTITUTIQN OF ISLAltfllC REPUBLIC OF 

PAiKISTAN 19^3

i

I • 5

- i- •I

.•V.*
.'■■f. :■ i

t . I
■i .■

I

r
Respectfully Sheweth: t : ••

• •• .*?. .*• I ' ;» . -1,. -i- f It i I■ •;

The. brief facts leading, up to.Tie filing;of this Writ petition j1

Ir

are as under;
■

.; ’?)e;^it^;j^ist7;^

. OTJANTOZIf-

AT aiATTeSTED;
• K ■s■X) '' , :

.r-.
■■■.■•‘Krt Je^Miner- . .

-n.eshavv-arVHiijh Cocffi;
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■ ,

, I
Iry

/i ^
i' -*. - :

- 'bi. r;
.. -i! •I I/-? • . !

t
I



:
*V*

♦ Vi nA* I.•y

■ i

^ V|.
f

Healthi ; )
: Sat»e:P«itioa»«.vi(>r6SwW . ,
- «„«», a,(>iaRaap»nain.a«M!jSS>-« }S95,.

:: i997M 9Wfe»-v.j 

: X*i*iJse.^tet(Copy'^P APP^^
V;:AnnW“^’): ^

1• ‘
H .

. , *
r .
f

I r•. N

Attach fs■■ •!t

t

i•• : *-.>
r*

t

.•(!; . ; - ;
, had perf6rraed:,tHie|r duty with^g^at.zeal 8.; 

than 20 years and no cpmplajnt was :ever made

;•
■ ‘: -2-.. - That tthe Petitioners 

zest f'6r more
- by the Respondents against the petitioners.

Ii

i
t

r
ijrat after the promulgation of Khyber Pakhtunkhw^^ Regulation 

of Lady Health Worker Program'and Ernploy.ees (Regularization: 

Standardization). Act 2014, the .servicee?pf ,al|.|the contract ] 

regularized,, therefore the seryice of the

automajicaHyrregularized .byjope^atign oRlaw

th,e. petitiphers ,were ..the.' re’guia.n' employees, of. the 

.Departmerit: (Copy of RegulaHzatidn Order is) Attach as 

, .^Anhex “B)’);;.

3,".:

r >
and

■- .employees were- 

V. p.etitipners .was; 

ind :’thus •:

I
}

;

V .

r i • i. ^

1

■ T‘. c/ :
1 * *

That' upon attaining the;age o.f superannuation, the^ Petitioners.

:, werdi retired from service, in 20 t9;?Q2t! frprh the. Respondent; j 

department (Copy of Retirement orders

' 4.. , !
i'

are Attach as Annex
tI,; •* k•*

I. :•
(

retirerrient the . Petitioners approached /to the. 

Respondents b; process their ' paper tor;penSion ;ahd all other

admissible to 'them, .'after/retirement' under.; t'he !avy .but;
■ - ■ 1. •' '■ •' ■' • ^ 

the sanie was refused on the'pretext that spp/ice.fendered .by

therefore thev

.■.(6. '/That' after'
•}

.1;;
I : benefits

• i

the Petitioners’ does not cuatified-.fo.r pensfon 

.. Petitioners are not entitfe foV pension.pry benefits .etc:(Copy of
s

: i

1^

Applications are Attach as Annex “D/ -) 

FiL^

; ■
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•■OCAV'NER 
•.Pcs.hsy/.iVjHiah .Cou<t■Depu^^Rp^a^rrah . 
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F3etitipn6rs being ^ggHi^^^ybriv^heJi^Rugned ^Ction^;

•i .

■ijb- . 7 : - That'the . 
inaction of Respondents by not|^iing ;the'pension along:With
other^ benefits, of service;M;'the^P^tipners ::^pwng np ;Otlier ... 

remedy iapproaphes ,./:thip,.-Hbno.ray Cpprt ..
'' Wir«diaHs;/Wynt tp thP:Respohrie^^^

^ ..1

for^adequate;
: ■; issuance of appropriate;

5bnt:pehsiQn..alQng'witha!jaN^^

Petitioners bein^' regular-e'mploy.e:ds; of the depalim.ent

}

he ■ 

he •t oni- ;•
1

Tbllowliig,grpunds:- > .•••

t! .
. I: *

"i- GRbUNDS r
!-i f■ ,

,! ■ i
■ •,

1. r

granting pensiohiary benefits and pthertprevileges
. is illegal, .unwarranted

to. V .

A. That.non
'the petitioners by the , Respondents, i

■ unjustified, against/the lavy . and , against, the . provision

■ Constitution, therefore of no legal effect. -

1

t

oft
V •,

i ■

■ -■B. That the inaction of Respondents'by npt graritjng-.the-monthly 

'■ pension along with other benefits tjo .the Petitioiers is the reiault 
■^ '-pf malafide intention and ulterior inotive and .also against ithe 

service'law & pension .rules 1.963. ;

•r *

I

r

i*

1•• I • }
■.' \

V

" v',c: That the Petitioners . had' 'perforfried /their ;sdrvices -in ,|the. 
.'departhient for more than;20; year?^andThe sarhe is qualified & 

.mature for pension, benefits,.' therefore the. petitipners h.ave 

•'yested .right-of pension and.,a.reTentitld to;Th.e; 'pensi6nary

1 •

:/

. :
V

benefits of their servicei: •* -.•* ' f

;;
't t •,

i . r .:
I

■ ',D; That the-Petitioners have earned . the ., regularization. righT by 

bperatiori of law which, entitles-the ..Petitioners; .for pensionary

j

.-.i• ; •
5 •-benefits.,. .• -i

■ 1..:.?. -v
•AYv'.-':.;' V

s
' V* :

I. •■. '
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Givi!iSenwces Pension:
Thiat acc6rciing_.to. th^^vvest>4 E

, Rules 1963 (Rule 2.3)•< .
and officiating -li1 officiating sBrvice:-X®^PP^®'’y

shall count for pension nsinclicate: Below

•%
■ i“Temporary and

service.
•;

lestaBlishrrient who ^

continuous temporary 

service shall count such service for the- purpose pf

Govt servants borne bri tempprary 

have rendered more than five years :
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i)

;
pension or gratuity and 

and.

u
followed . by •officiating; serviceTernporary

confirmation shall also count fojr pension or gratuity
- ii)' . i
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P. That similarly placed ^emplOyees/oOileagues of ithe Petitioners

were allowed pensionery 

^ also entitled and deserve of

benefits .etc and - the. .Petitioners are :
similar treatment wKich'.had. denied

"of’lavy.^'&constitutiohal.provision
( 1

■!

to the Petitioners in disregard 
therefore the Respondents have: violated. Article 4 & 2 ,of the

' Republic of Pakistan ‘l973.(Copy of

?

I

Constitution of , Islamic
similar Writ Petition lalong with Judgment & Order is Attafch

!

'! f.as Annex“E”); ' )

G.That if is the rriandate: of law. as enunciated by the,August 

Supreme Court of Pakistan thaf whenever any question of law

pertaining to service matter has been determined and de.cidpd

High;' :CQutt .or; Service: Tribunal thef by Supreme Court :or
of that will.be extended tb;-the,nbn-iidg9ted party b^t

!
, .benefits.■■■

v-i"...v; e>hendBd^to’the Petifidhefs'desplite: .that benefits has not been
of so many, request wBre made to: the; .Respondents by - the .w:;
Petitioners. ti'

:
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i■ithH-.That the Petitioners havs. nt^t been treated in^accordance \a 

extended equal:protectionrqfdaw;which, is:. inaliena

right of the
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i.Prayier most humbly..pra^hat on |pceptance -oh th. 

the Respoondents rbe::1ssued::direphpn.' to - gran].

and'all other priyilpgeslofretirernents to the|

seryicesvof;.petitidnersitom the;.datp; -
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It is therefore 
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risionary benefits
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petitioners by counting, the. ^

;:{of their initial: appointments;
; Any other relief which h;^s not been: .

entitled may also bje.grahted.

h asked specifidally for which *.
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• uhe Petitioners are i
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“ - government PF KHYBER PAKHTUmHWA 

HEAL TH department ^
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. ■ : . / in^t-pH t-lie Peshawar ^• No «•
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1 >To
‘Iv ^ The Director:Gener>l

^ HealCh Services, Khyber.Pakhtunkhwa, ■, , 
‘Peshawar. i
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J that.cheihstant;

sei'vic.e - fGr. the •
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the subject noted and to state t
temporary/contractual

laid'down by-'tho'HoiVhie'Courl. in

directed to refer to. '• i:.I am
for counting ;of her

\ the same piiucip'c

s

:petitioner. is entitle^ only
■purpose.of pension and gratuity
^ Writ Petilioh.No/33:94,P^2016 dated
ofer, .h >»

Appellate Authority (Secretary , Health] to- rihe c. en
.e(rrporaw/^orrtrpcWaPser.lce fpr the purpose orpension and

Being Couhtmater may be treated,as M^geJit
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. ‘ - *•'*.Writ PetiHon NoJS7-P/2021 t
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;• Jehan Bano w/o Nizam ud Din, 
■T/p-Nih^jKmw^M
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Petitioner (s)’

I :v’f •••:-•
••

i
VERSUS ,i1-

. t

.-;• Government of KhyberPaiditunkhwa, .- 
•. Through Secretary Health Peshawar and others,

.’ ■

V
•;!

i Resporitlent (s)„

fyfj-, ?yfiihamifnad
. Mr. Muhammad Rifi? Khan AAG 

V 03.n'.2621

:•. :
;

•.•■ t-.f!■

For Petitioner (s):-;
• Fbr.Respodnentsi :-• 
: Date of bearing: .

:.- I.
■

■ !•,

j
. {■

i ;.i ,

. i-
I ■TITDGMENT

ROOH-UL-AMIN KHAN, J:-Bv invoking- the ^ constitutional
■ I. ' ' . ' ^ '

jurisdiction of this Court under Article 199 of the '.Cpnstitutipp..of: .
*1

Islamic Republic of pydstan, 1973, Jetian Baho anci five others,

the 'effect
- •:

j

. :;.the petitioners seek -issuance of;an appropriate wif to 

•that, the respondents be (Erected to consider periocl. of their, ■

e towards their ,Tegular. $eryice.:-f6r

:

i
■: .*

1

ternporary/cbritractual; service 

the, piirpbse df'pension andUhey.:rfiay be. aIlo>yed tlie pphsibd^ '
:

i

-V { I •.I* •

benefits.-.*

As per averments in the:writ petition; initially in the year. 

1995j the. petitioners, were appomtec. as Lady Health Workers 

(LH^s) in .the respondents’, department on 'contr'act ba^is. On 

promulgation of the i^yber Pakhtunkhwa Regulation-of-Lady

Health "Worker Progifam apd. Empipyees (Regularization and
'■ ' ■ ■■ ■ ‘

Standardization). Act; 2014, services ■ of; the -petitioners were
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;■ service for the'.purpose-^A^nsion or. . ^tui^; '

V and -

( %,•; ;
V , ■ ■■ Tempera^;
followed by. confimiatioh ; shair also count

pension or gratuity. - ;
The rules,ibid.reyMljh^;^«rvice goveirment

ieiyant begins to qualify for pension from the very first day 

the eha^e,. irrespective of the fact
, whethcr..his/her appointment; and; entry, in to Service was■ ■ .

temporal or regulw. It is also'.elear .from sub^mle (.) that ... - 
continuous tempow service df:a civil servant shall also be

of pensipn-. and i^mity and by 
and officiating, service

i' (ii)I- •; .

<
'»..i

of his/her taking over
:

- /

t

- I

■ counted!for'pi^se
1

'.-virtue of sub ..rale .(ii), temporary
: followed by eonfirthatlqnishhll be.e^nted for:pension and , .
r .gratuity. I. is undeniable ftp. that,the.NWFP.Ciyil Sr^ant:;
. - (Amettdment Bill);' 2005 -was i paised. by, the provincial;

..................... ndasseiited by the Governor.of, ;
, • ■ • • I / ' 's . .■>

* July 200.5 whereby section ;T9; was 

of the. Provincial-

1
I

•• •• I

• . • * ' • 
'** ••• :•

V/

:«
•.r

'assernbly on 5^ July 2005 ari 
'the Province jon 12 

■amended and -‘all the employees

...
• *.i

t1. r- the prescribed ^^Government Iselecled for appointment in 
imanner .o.the post on or after I’' day. of July 2001, but oh- ■ .
'contract basis were deemed to,foe., appbinted./pn. iegular,,;...

V .

'f- •

J *!• declared Civil ;Servants; hbw'eYer, were:; 
-,;held disentitled for the pensionary %nefits.. Sect^n 19 of^ 

P^khtunkhwa Civil Servants Act, 1973 was-forther '^
Pakhtunkhwa .Civil. Servants ,

: • ! ; "basis; They were > ,
X

s ■

, TChyber
; amended ■ by I^yber 

I' {Amendment) Act; 2013: The text,of section 1? (4:) .{proviso .

! 1 and. 2) 'are reproduced as below:- ■
; ■ ‘‘provided ' that .; thbsiS who are

:■

i,- :
:

I-.

■ r"‘ 
- .** ' .

*;■

S*':
• . r: •.

y.
‘ appointed itr tfie _ prescribed manner _ 

service or post on or after the: ft' July, 200! 
till July. 2005 on contract basis, shall'be
deemed to have been appointed on )re^lar .

io : a-

/.:basis: : •.
• I

Provided Jurther that /the
amount' 'pf. Contribifory;-Prouidenr fund

■ subscrib'^d by 'the di^tpen’aht ihall^be 
irant^rkdlobisCenebdi'mnidenltf^^ 

Ffprn;bare.idadi!fe.pf kc^iid^^fof^/i^enrtaentiAct, 2P05

.. r. - •

;■

j•*. :
it ;

. H

i..and 2015 .respectively, .it is.;:thanifest. that the persons .
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! .^seIMi^,for’apJk)intinCTt:cm:cbhtiiwt,basis.^shall be-deerii^ :■ ^

as regular cmployee:and-subi^OT^: Were'iieid enthied^ fo
.pensibi^; bencfhs.:'''’'r^c)'cmpipyecis ‘haveV;- :^ 
pomi^etbd' the:prescr^ lM^^Pf:seryicc-M 

, ’' towards pension.shall tx ,cpunb^>froiTi the day of - .
■' appointment iuid’nof;frofn'the'datoi6f reguIa^ution of their- r

• - ; -.S ■ •' - --i •• :
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;■ We', deom it Appropriate ,;to mention i-hore ,that ' ;.
. question 'Of interpretation , and/tnie' import of.the ■ iterin .. 
• pension was raised befote'^the.-august Supreme Court .of ; ■ 

Pakistan in case titled “Government of IWFP hrough /
: ; Secretary to Goveniment of NWFP- Conomunication fi_:

; Works. Department, Peshawar Vs Muhammad Said 

: Khali and other* (PLD im’ Sup^me Co^rt of Pakistan; i" 
514) wherein it was held'that:

’■.f.

h

I

'
;:

• :•
:

inow be talxn .as- yyell settled that o ■ . 
■ ; jxrson who enters government.service te also - 
/; somethmg\tp lopkforwcprd-afier ’
- ■ to wKat-ar.e called retirement benefits, p-gni of ; 

pension being the most, valuable' pf'.pitch ■ 

benefits. It: is equally well settled that-pepsion- 
like salarf of a civil servant is no'longer a. 
bounty but a right, acquired after -putting

"It must
. t

; s .
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I

satisfactory service for the prescribed minimum 

period A fortiori, it cannot, be reduced or 

refused arbitrarily: except tp the. exient and in- 

the manner provided in the relevant njles." .

In case titled “Secretary to Govti of the Punjabj
; Finance Department Vs M. Ismail Tayer and 269 othere

■ 2015: PLC (CS)‘296; the august Supreme Court of Pakistan

1 ■> " .;1

*.*. ...'.r ..
i

*- ) *:

pleased to held that the pensionary benefits is not a ,
right acquired, in

. ; . was
, • bounty, or ex-gratia payment bid' aI

consideration .of past,' service; Such right to /pension. is
- donferred by-law. and cannot be' arbiu-a^ly:| Jabridged^

■ reduced except iih-accordance,..With such law.it is-the; - 
" vested -right and ,', legitimate expedition. of; rbtjred ciyil 

servant”.,
. It has beenihWd. by the-' Hon’ble Sujjreme. Court^.;^ 

titled, >fGoVeniinettt of Punjab through;
/ ;.v. :v. /

♦
♦
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Secretary £ducat16:a Lahore others Vs. Saiheena Parveeo

: and Others” (2009 SGMR l)i tiiat:-, ‘ ^
• -'i' •. .......

: “If a Tribunal or the Supreme.pourt decide a point of , ; 
• law relating; to the tarns/ aiid-conditions of a civij 
serv^t who. litigared ' arid -^ere ’ Were other civil 

.servants, who may not have taken any legal

• . i*
• t • •;i

V. '
¥'

t

> • -V <% ♦

•r . proceedings; in such.a care'the dictates of the justice
< •

and'rule of good governance, dem^d that-the benefit . ■ 
, of the 'said ‘ d^ision be extendi to the other, civil'.. 
servants also, who hWy hot be.p^ies.lp thatliligation,' 
instead of'compellirig them.to approach the Tribunal r -

f I

1

!.
i

or ■, ■.*. ;
any other legal forum”. " , '

' • ..... .1. • ; • ' . ' . . _

5. . Admittedly, .the petitioner fall within tin;^ definition of 

civil servant and the relief sought by .them'pert^ns to .the. te'n^ 

and conditions of their service. Jurisdiction of this Court in such ■

I

1

j-
t

i

exclusively barred Guilder ..Article 212-, of the .
■ ■ ' ■ ■ '

, -: ,Constitutioiv of Islamic Republic of Pakistan', 1973. ^ this view 

■ of the .matter, this writ petition is not maintainable, however,;we- 

of • . dismissing- the

service/departmental'appeal and remit it to the "worthy.Secfetai')'
' ' '. •' • '

HealthKhyber ‘ Pakhtunkhwa, Peshawar/respondent No. 1; for 

light of the law settled by theHon’.ble Apex Court 

refeired in the jiidgrnent (supra) of thts court;'

' ■ like; mattej'S; is

i;

' ■ > ; ?

1

i

stune - convert , -it ” ;int.o.: •
. .1 '

y

' instead ,*
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BEFORE THE HQN'ABLE PESHAWAR HIGH COURT. PESHAWAR
J2022Writ Petition No:

MRS.FarhatFaraz,
W/0 GulFaraz, ,
R/O Sharif Abad MuqamMandi Tehsil & District Mardan.

Petitioner

VERSES

1. Government of Khyber pukhtunkwa through Health KPK Peshawar.
2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

AFFIDAVIT

I, Muhammad AsadUllah Faraz S/0 Gull Faraz/do 

hereby solemnly affirm and declare that; contents of
this Writ PETITION are true and correct to the best of 

my knowledge and belief and nothing has been kept 

concealed from this Hon'ble Court.

AsadUllahFaraz
CNIC.16101«il4266965 

Mob: 0311-9186835

j Certitied (hsf liK'jiK ■,
affirmation before
day nf.A^.x..........
s/o.^?. ....?-

who v/as idc*"'
Who is persofui

‘v: on sole/'---.:
'■ne 7tt>o. this.......2.^

......

..... I!0^. -• -C iliri'

^1

O i/J' 't- iXiJ'-; jioner
w. . . haw'j"
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IN THE HON^ABLE PESHAWAR HIGH COURT. PESHAWAR
J2022Writ Petition:

MRS.Farhat Faraz,
W/0 Gul Faraz,
R/0 Sharif Abad Muqam Mandi Tehsil & District Mardan.

. .PetitionerI

VERSES

1. Government of Khyber pukhtunkwa through Health KPK Peshawar.
2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

CERTIFICATE

I, Muhammad Asad Ullah Faraz S/0 Gull Faraz, do 

hereby affirm and declare that no such like bail 

petition has been filed earlier before this honorable 

court.
/

Dated: \/y2022 Asad UITah Faraz


