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22/03/2023 | The present appellant itially ‘went” in Wi
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Peshawar and the Hon’ble “Higfh':’Cour;t' vide its order
dated 06.03.2023 while treating the Writ Petition into
an appeal and has sent the same 'to ’r:'hisi'i,'rib’.,a_nz-:ei for
decision in accordance with law. This case is entrusted
to Single Bench at Peshawar for. preliminary hearing o
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Peshawar
Ph: No. 091-9210149-58
No. 69451 (1)/2725/2023/WP-MN . Dated. 20-March-2023
l
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< todelrwar
Deputy Registrar (J), _ W» rice Hunal
Peshawar High Court, .
Peshawar. ) Biary Ne. 4@8

To | . mmo'?f;) 3 /50 23

\/‘he Chairman, Khyber Pakhtunkhwa, Serivce Tribunal, Peshawar.

Subject: Writ Petitions W.P 4841/2022 Title: Mrs Farhat Faraz VS Govt of KP & others

|

Memo,

I am directed to send herewith the titled case in original alongwith all annexures and
judgment of this Honble Court dated 06.03.2023 for compliance.

Encl: As above,
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR |
JUDICIAL DEPARTMENT |

W.P. No.4841-P/2022

Mrs. Farhat Faraz

Vs.

Government of Khyber Pakhtunkhwa through Secretary
Health, Khyber Pakhtunkhwa Peshawar and others

|

Date of hearing 06.03.2023 '
Petitioner(s) by: M/S. Zafeer Gul Daudzai and
Muhammad Adnan Khan, Advocates,
Respondent(s) by:  Mr. Mubashir Manzoor, AAG. |

% dedede ke
JUDGMENT
Lo de e ok e ke !
' | |
IJAZ ANWAR, J. This writ petition has been filed under

Article 199 of the Constitution of Islamic Republic: of

Pakistan, 1973, with the following prayer:- : :

“It ‘is, therefore, most humbly prayed that on
acceptance of this writ petition, the respondent be
issued direction to grant pemsionary benefits to |
grant pensionary benefits and all other privileges of |
retirement to the petitioner by counting the services
of the petitioner from the date of her initial
appointment.

Any other relief which has not been asked |
specifically for which the petitioner is entitled may '
also be granted”, '

2. In essence, the petitioner was initially appoi;nted
as Lady Health Worker in the year, 1996 and in the year, 2;0 14,
she was regularized in service on the promulgation of the
Khyber Pakhtunkhwa Regulation of Lady Health Wo;rkers
Program and Employees (Regularization and Standardization)
Act, 2014. Later, in the year, 2019, she submitted an

application to the respondents to refer her case to the Médica]



-

2 ;

Board, however, the said application was considered b).flthe
respondents as her resignation from service and was allo;ved
vide Office Order dated 25.11.2019. Through this petition, she
is seeking counting of her contract service with regular serivice
for the purpose of pensionary benefits.

3. Arguments heard and record perused.
4. Perusal of the record reveals that the petitioner
has claimeci counting of her contract service with reg;ular
service for the purpose of pension. Admittedly, the servicés of
the petitioner were regularized w.ef. 01.07.2012 f/ide4
Notification dated 19.09.2014, thus, on her regularization,l she
attained the status of civil servant and was retired from ser;vice
on 25.11.2019 when she was having seven (07) yearfs of

regular service.

S. Grant of pension purely relates to the terms and'.
conditions of a civil servant regarding which the jun'sdictioin of
this Court is expréssly barred under Article 212 of? the
Constitution of Islamic Republic of Pakistan, 1973. The
petitioner has filed this writ petition on the analogy oﬁ the
judgment of the _Larger Bench of this Court rendered in 1:Writ
Petition bearing No0.3394-P/2016 decided on 22.06.2617’;-
however, in those cases, the writ petitions were brought by the

legal heirs of the deceased civil servants while in the instant

writ petition, the petitioner is a civil servant. . !

6. 'In the given circumstances, we, instead of

dismissing the instant writ petition, treat it as Service Appeal



“Mohammadullah*

3
and transmit it to the Khyber Pakhtunkhiwa Service Tribt!mal
for its decision in accordance with law. Office shall retain

copies of the memo of this writ petition for the purposé¢ of
' |
!
record. '

Announced
Dt:06.03.2023

'
1
|
|
|
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Before the Peshawar High Court Peshawar

CHECK LIST. .

Case Title: sesee VETSUS...... ' P
1.[Case 1s duly signed. - ' YES | NO
2. The Taw under which the case 3s preterred has been | YES~|NO
mentioned. ' ' -
| 3. [Approved fiTe cover is used. YES /] NO
4. Atfidavit s duly attested and appended. YES ‘1 NO
5. | Case and annexure are properly paged/ numbered YES 1 NO
according to index. __
6. | Copies of annexure are legible and attested. It YES /[ NO
hot, then better copies duly attested have been ' -
annexed. . L _
/.| Certified copies of all the requisite documents YES 7] NO
have been filed. '
8. | Certificate specifying that no case on similar YESY| NO
r?ugds was earlier submitted in this court, ,
- | Tiled. x5
9./ Case is within time. YES [ NO 1
101 The vaTue Tor the purpose of court Tee and YES |[NO 1~
jurisdiction has been mentioned in the relevant ‘
column. A , |
11 Court fee i1n shape of stamp paper is affixed.(for |YES”|NO Co
writ Rs.500, for other was required).
12{ Power of attorney is in proper torm. < YES /1 NO
13 Memo_of addresses +iled. YES T NO
14{L1st of books mentioned in the petition. YES A NO
15/ The requisite number of spare copied YES. £NO
attached. (writ Petition-3 Nos, Civil Appeal (SB-
1,DB-2) Civil Revision (sB-1,DB-2). - :
16 Case (Revision/appea1/pet1tion etc.) 1s TiTed on YES 7| NO
the prescribed form. : g
17{ Ppower of attorney is attested by jaiT YES [ NO
authority(for jail prisoner only). o

It is cértified'that~forma11ties/documents as fequires in
column 2 to 18 above, have been fulfilled. : ] :

R _ Signature. e
Date: _/ /20 .. ‘.gzév. ' . Advocate Peshawar.
For office use only. |
Case No.__ B 4
Case received,___ i
Complete in all respect; Yes/No (if No the
grounds)
Date in court. i
Signature.

' , (Reader)

Date. | Countersigned

(Deputy Registrar)
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 BEFORE THE HON'ABLE PESHAWAR HIGH COURT, PESHAWAR _

Writ Petition No: _4Y € {s7 /2022
MRS .FarhatFaraz,

topeal alo 438 /9083
-W/O GulFaraz,

R/O Sharif Abad MugamMandi Tehsil & District Mardan.

L)

VERSES
1. Government of Khyber pukhtunkhwa through Health KPK Peshawar. -
2. Director General Health Services KPK Peshawar. '
3. District Health' Officer Mardan.

INDEX

| S/No Description of Documents Annexure |Page No:s
1 Memo of writ petition. | 13
2 Copy of CNIC. “A” 5. LT
3 Copies of Appointment Order-t ||l [”()‘ﬂ _|“B” £ p:@
4 Copy of Regularization Order, ' “C» fﬂg_{% -
5 Copy of application for medical board and | “D” & "B (@
order which considered resignation on ¢ _’{)ﬁ
26/10/2019.
6 Copy of application for medical board on | “F” r b
30/12/2019
8 Copy of similar writ Petition along with |~ G =
Judgment& Order is attached as Annex “G”). T
9 Affidavit+Certificate+CourtFee+Mukhtiar y,l ?"%7
Nama
10  |WakalatNama X!
RE-F;
Accused/Petitioner
Dated: 1 / (/2022
ZafeerGulDaudzai
, Scanned USB Receiys & g !
5 BEC 950 yMuhammad Adnan Khan """
0 § OEC 2022 )
Depats R emian ‘ ‘ Advocates High Court
0 1DEC2022 Sigratire - Peshawar /I/LM
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e T0FT
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Umer Computar Conter Pvt Ltd

Poshawar iiigh Court, Poshawar. . vt
Coll/Wy -~ Rpp No.0333-9321121 )
{ 34 IN THE PESHAWAR HIGH COURT, PESHAW
i ’J" . OPENING SHEET IFOR WRIT PETITION Date of Filling: 01.12.2022
. - District: PQ&L, st ooy
Case Type: Writ Petition Nature of Original procceding:
' PR TN W
{Categories & Sub Categories are given cl
Category Code: [slo 7} 1 i 0 l the bccklof the opening sheets
Review/ contempt of Court in respect of |
Writ of:- - | Heabus - - Probation Mandamus v Quo Certiorari v
Corpus Warranto
If Certiorari . .
o ' ‘ Case pertains to
4‘&&, 'Forum Date Interlocutory Final | e
‘*f‘ - : | Order v |SB

D.B

| MRS. Farhat Faraz _
10311-9186835 s )

| Sharif Abad, Mugam Mandi, Tehsil & District Mardan

16101-14266965

.| umercomputerphe@gmail.com

. {Péﬁt’nc’iiié’i-‘N am

5| Zafeer Gul Daduzai
.| ‘Advocate High Court

1 17301-3271342-1

g

% : 10334-9207486
g a I- :| Liberty Mall, Office No.25, Ground Floor, Tahkal, Peshawar
S .Counsel CNIC ‘

= = "Email:Address 1 NIL
LAY NS el ¢ >

.| Govt. of Khyber Pakhtunkhwa through Secretary Health  Khyber
+{ Pakhtunkhwa, Peshawar and others -

i Govt. of Khyber Pakhtunkhwa through Secretary Health  Khyber
i wis] Pakhtunkhwa, Peshawar and others -

Original order/Action/Inaction Companioned sf

PRAYER

o 2&":«‘*3 It is, therefore, most humbly prayed that on acceptance of this mstant Petition, the
‘'Reéspondents issued direction to grant pensionary bencfits to grant pensionary benefit and all

X '."._.f(?ﬁier privileges of requirements to the petitioner by countmg the services of the petitioner

‘I*from the date of their initial appointment

Law/Rules/governing the original proceedings/action/inaction

1. Constitution of Istamic Republic of Paklstan 1973
2. Any-other law book as per needs

yf{'o

e
ran g \.«jﬁ&ﬁ ik

g B Signature
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)"' | BEFORE THE HON’BLE HIGH COURT PESHAWAR
. Writ Petition No ; /2022

MRS FarhatFaraz, AP eal weo £38 / A9~
W/O GulFaraz,
R/O Sharif Abad MugamMandi Tehsil & District Mardan.

.................................................................................. .......Petitioner

VERSES
- 1. Government of Khyber pukhtunkwa through Health KPK Peshawar.

2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

T U Respondents

WRIT PETITION UNDER SECTION 199 OF THE
- CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN.

Respectfully Sheweth:

Petitioners submit as under:

1. That the petitioner is the law abiding citizens of Pakistan and permanent
resident of mardan.

(Copy of CNIC is annexed“A”)

2. That the Petitioner was initially appointed as Lady Health Worker by the
Respondents on contract basis in the year 1996 and served in the
department till 2019.

(Copies of Appointment Order are Attached as Annex “B”)

3. That the petitioner had performed her duty with great zeal & zest for
more than 23 years and no complaint was ever made by the respondents
against the petitioner.

4. That after the promulgation of Khyber Pakhtunkhwa Regulation of Lady
Health Worker Program and Employees (Regularization and
Standardization) Act 2014, the service of all the contract employees were
regularized, therefore the service of the petitioner was automatically

regularized by operation of law and thus the petitioner was the regular

2 fé;-'ﬁployée of the Department.

A ostrne . (Copy of Regularization Order is Attached as Annex “C?”)

06 DECHZ

5. That on 26.10.2019 petitioner moved an application for medical board
but the same was consider as her resignation.

01 DEC2022




)

6. That petitioner moved an application on dated: 30/12/2019 to the
respondent that petitioner had moved application for medical board and
not for resignation, but no reply was given to the petitioner till date.

(Copy of application is annexed “F”

7. That after moving application for medical board the petitioner
approached to the respondents to process their paper for pension and all
the benefits admissible to them after retirement under the law but the
same was refused on the pretext that the service rendered by the
petitioner does not qualified for pension therefore the petitioner not
entitled for pensionery benefits etc. : N

8. That the petitioner being aggrieved from the impugned action/inaction of
respondents by not granting the pension along with other benefits.of
service to the petitioner having no other adequate remedy approaches this
honorable court for issuance of appropriate directions/ writ to the
respondents to grant pension along with all allied benefits of the
servicesto the Petitioner being regular employee of the department on the
following grounds: x

 GROUNDS;

-~

A. That non granting pensionary benefits and other priv.ileges to the petitioner

by the Respondents is illegal, unwarranted, unjustified, against the law and
against the provision of Constitution, therefore of no legal effect.

. That the inaction of respondents by not granting the monthly pensioh along

with other benefits to the petitioner is the result of malafide intension and

- ulterior motive and also against the service law & pension rules 1963.

. That the Petitioner had perform her services in the Department for more

than 20 years and the same is qualified and mature for pensionary benefits,
therefore the Petitioner has vested right of pension and is entitled to the

~ pensionary benefits of her services.

. O01DE

F.

. That the Petitoner has earned the regularization right by Operation of law

which entitles the Petitioner for pensionary Benefits.

: That according to the west Pakistan Civil Services Pension Rules 1963 (Rule

2.3) Temporary and officiating service Temporary and officiating service
“shall count for pension as indicate below:

Government servants borne on temporary establishment who have

{egistras rendered more than five years continuous temporary service shall

co count such service for the purpose of pension or gratuity and
ii. Temporary and officiating service foilowed by confirmation shall
also count for pension or gratuity”.

That similarly placed employees/colleagues of the Petitioner Were Allowed
pensionary benefits etc and the petitioner is also entitled and deserve of
similar treatment which had denied to the petitioner in disregard of Law and




-constitutional provision, therefore the Respondent has violated Article 4 & 2
- of the Constitution of Islamic Republic of Pakistan 1973,

- (Copy of similar writ Petition along with Judgment& Order is attached .
as Annex “G”), s

G. That it is the mandate of law as it is enunciated by the August Supreme
Court of Pakistan that whenever any question of Law pertaining to Service
matter has been determined and decided by Supreme court or High Court or
Service Tribunal the benefits of that will be extended to the non-litigated
party but that benefit has not been extended to the petitioner despite of
so many requests to the respondent by the petitioner.

" H. That the Petitioner has not been treated in accordance with Law nor

extended equal protection of law which is inalienable Right of the
Petitioner.

I That the Petitioner seeks leave of this Honorable Court to raise  any other
grounds at the time of arguments.

Prayer:

It is therefore most humbly prayed that on acceptance of this writ
petition, the respondent be issued direction to grant pensionary benefits to
grant pensioary benfits and all other privileges of requirements to the
petitioner by counting the services of the petitioner from the date of their

~ initial appointments.

Any other relief which has not been asked- specifically for which the
petitioner are entitled may also be granted. :

-
-

Dated: ) /122022 Petitioner
Through:

vford Rbisirgy Advocates High Court
0 TDEC2022 I;’eSha,“’a"'

CERTIFICATE:

I3
-

As per instruction of my client no such writ petition has earlier been
 filed by the Petitioner before this August Court. o

LAW BOOKS:

1. Constitution of Islamic Republic Of Pakistan, 1973.
2. Case Law according to need.
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District Health Department s Mardan v S
DISTRICT HEALTH OFFICER ) an
Mardan (Khyber Pakhtuhkhwa) . I

Pi: # (0937) 9230030 Fax: # (0937) 9230349 W

Email: edobmr@yahoo. jom
P

No. ¢{3@2.% /DHO Mardan Da'cdfQ/ &F 12014

A NOTIFICATION | f o

* Interms of Scction 4 (1) read with 1** Proviso there under, of the Khyber Pakhtunkhwa Regulatlon of Lady Health
Workers Program and Employees (Regularization and Stendardization) Act 2014 services of the following Lady
Health Workers Program employces of district Mardan Khyber Pakhtunkhwa are +'ereby regularized w.e.f. 1* July
2012. Their terms and conditions of service will be: governed under the Khyber P; khtunkhyva Regulation of Lady
Health Workers Program and Employees (Regularization and Standardization) /Aict, 2014 and rules to be made
there under. ,

- sr Namcof - | Father Name Husband Designation Datc of FLCF Name of Catchment
No Comirnunity Name appointment Area
Embeddced ’
e Employee . t
il o . LHS 1 (03] Bughdada
Lunbna Sherin Akhtar Zeb . 14105{1996 Bushdada
' |2 | RuzinaNaz Astam Khan LHW oxoriges | SO | Kozkandy
3 . 4 : LHW ' D ~,
Nigar Nahced Liqat Ullah _ 03/07/1995 Bus hdada Bara kandy
< 14 ' Mohamamd LHW cn
t Shaheen Iqbal Ayaz . 03/07/1995 Py hdada Muqam mandy
5 Said LHW CD{
Bibi Nakees Munawar 29/11/1995 | Bujhdada Mianz kandy.
Shah : o b !
6 . ) LHW . L4 .
| Sabia Naz Zahoor ‘ 29/1171995 Burh dada Koz kandy
7 . Mohammad LHW CL. :
Riyasal Begum Fayaz Khan . 26/06/2000 B J\ dada ' Tatheem colony
3 o LAW : cr i -
Zahida Afreen . 01/03/2001 Bu thdada Moh: Abdullah itebad
OV | FarhatFarz | GuiFasz .| Y. | jowancor | | Sharif abad
' b - Bu:hdala '
10 | o Gulam ' "LHW ! " | CL, - “
Fazilat Bagam | oo osnz)zqqi Buthdads Ashoq Haji koroona
I suming i LHW cr; s
| Sumina thm Momin Khan 03/12/2001 ae ghdada Aziz abad
12 . . LHW ch
' . Nabia Asghar Al . . 01/07/2004 Bughdada Gulbahar
'E’ | Awrasubihan | Fazal Subhan - LHW, 01/08/2005 g};@' 4aa | Moh: Muhammad abad :
l4 Faclee |4H w (‘ l‘) R
.| Tasleem Waheed Gul . 01/04/2006 B+ ghdada Moh: Juma gul
15 | Sarnina . LHW cyy o Wk .
Zarnoosh Mukhtar Ali 01/04/2006 | o {ghdada Dr. Naeem haji koroona
16 oo Shamshir . LHW ciy .
Nargis Bibi Khan 01/04/2006 B\‘gh dada Center koroona
17 i LHW Cp . Q i
! Fovia Zareen Shah Zareen 02/04/2907 Bl ghdada Moh: Shash ‘3
;| 18 : LHW C :
' ‘ Asma Begum Tamraiz 02/04/2007 B\? hdada New bughdada 4
| L'?_ Taslcem Begum | Hamayum LHW | 01/072009 | C9 Center koroona ’
E_-ZHEN P ) m E\——. almd“&u_.w..“;u " e,

f «w



) 5 ; kY
¥ ’ "i N * ig: f ’
e Pl s 2 A
o . Khan - " iiyghdnda
20 ~ | Zahoor LHW , 4 N
- i por & | ¢ . . 17072009 Cent oona
N Rozin Zahoor & | \Low o e d o 01/ - g%ﬁ’ldﬂﬂﬂ' enter koroon
SIS Fazal Ghani ' 4 ' 0§fﬂ7120f)9 ‘ !}%ghdu do | nozar bostan baba
T - : AW | o tanne | ©
22| Lubna Al Ali Akbar . , 0*107/2009 Bughdado Pohan colony
_— " N LHW a1 /0773 [&5) »
23| Khatida Begam A Said Gl U | eve772009 Hughdada | MON: Pasham gul
2 [ AsmoGhani | Rotmat LHw 01/07/2009 fjﬁ;‘h doda | SPceda abad |
} . L s
35 Syed LHW o S - :
| Bakhi Mina Sikandur 01/67/2009 | Bughdada | Duagai koroona
Shah : N o .
A Gul Bug&dada

In cxercise of pawers conferred under sub secho*“l (2) of the Sectmn ibid, the abova Commumty Embedded

B mpic;yues are placed in the following pay scales as mentioned against their respcct:ve de :,sgnatnons.

Name of Post Basic Pay. Scalc
Lady Health Supcrvisor 7
| Lady Health Worker S
Driver 4
Capy forwarded to,

1. provincial coordmatorl HWs Program, Khyher Pa!\htunkhwa
2. All concerned. : -

G T e

]

L.
B

| DistV/Health Officer

e

Py

e, B




Respected Sir,

2 ‘ o R,
: . (\4&“‘\‘ W

The Director General Health Services,
Khyber Pakhtunkhwa, Peshawar.

Through:-  PROPER CHANNEL.

Subject:- . APPLICATION FOR MEDICAL BOARD.

With.due respeet l.,beg to say thatlam perforrning'rrry duties asa
Lady Health Worker at Sharif Abad Chak Baghdada Civil Dispensary Baghdada

- 'Mardan smce 1996 & later on regular/permanent since 01-07-2012.

- Now | am ill and Doctor diagnose that there is severe defect in my_y
backbone lam unable to walk by foot and therefore | am unable to continue my.

- services further. Due to this disease | want that you refer my case to the Med|cal

Board. .
‘ Therefore it is, requested that | may please be referred to the

. Medlcal Board for examjnation to consider me further services or unfit & obliged.

‘Thanks.
Dated 26-10-2019, » EEE Your's Obediently
el hoT
(MRS.FARHAT FARAZ)

LADY HEALTH WORKER
'C.D. BAGHDADA (MARDAN)

Recommend & forwarded to the D|str|ct Coordinator for Lady

' A Health Worker Programmer Mardan for mformatlon & necessary action please

i LHs
~ LUbM g’k&yf,‘ﬂ, '
of(///(f( /L’/((/[ -

LADY HEALTH SUPERVISOR
C.0. BAGHDADA(MARDAN)

,‘ 1)
| N-‘Es’i\c;




»

Lady Health Workers Program
District Program Implementation, Unit, Mardan

Health Department Khyber Pa khtunkhw%i
|
|

- Ce:

. 5 . i
Ne: [yé '_4/')) /DHO Mardan

Dated: j}/‘ //'Z‘/? é \(\)\W B

OFFICE - OF DISTRICT HEALTH OFFICER MARDAN

OFFICE ORDER a

The resignation 01;" Ms Farhat Far’az W’/O Gul Faraz (duly for:warded by M/O
Incharge and LHS conccmed) having Personal No0.796304, A‘ccount Number
23193-8 HBI|J Main Branch resident of Sharif Abad Mugam Mdndl Tehsil &
District Mardan attached to FLCF CD Bughdada and workm{, as Lady Health

Worker (LHW) with LHWS Program of this Dnstrict is herebv ‘accepted with

immediate effect,

She is girected;

To immedlately dep051t back all the assets of LHWS Program in her custody to this
office,

Lo

~ District Health Officer
Mur(,unﬁ.

Deputy Director, {Technical 1 HWs) Khyber Pakhtuniiwa Peshawar.
District Comptrollcr ol Account Mardan, '

Accountant DHO Oftice Mardan,

LHS concerned,

BN =

M

;bis‘ff tMeani- V;?]!‘e)’

dard:,n

O/ju.e of the District Health Officer DHQ Hospital Shamst Road, Mardan.
Phone: 0937-9230029 Fax : 9230349, Email; dpircrardantio: nlum cont




- To, M\WZ ‘
R " TheD.G Health,
O " Health Department,
Khyber Pakhtunkhwa.

~Applicant: Mst. Farhat Faraz W/O Gull Faraz R/O Sharlf Abad Muqam Mandi Tehsnl
o ar"' DISt"lC" Mardan. -

" Respected Sir
. Through Proper Channel

l have moved an Appl|cat|on for Medlcal Board to Department on Dated
26/10/2019 but surprlsangly the same was conssdered my re5|gnat|on through :

- Ietter/Offace Order No 16940- 43/DHO Mardan Dated 25 10- 2019 whlch isillegal as | .
a . A have been appomted on contract basis on Dated 01/05/1996 and my service was -

' regularlzed on Dated: 01/07/2012

Therefore it is requested that | am entltled for Medical Board and the Ofﬁce

Order regardmg resignation may kmdly be declared |Ilegal & may kindly be withdrawn.

. _ Thank You
Regards

Dated: 30/12/2019 - “Mst. Farhat Faraz W/O Gull Faraz




oe ;'jf;' N‘THE PESHAWAR HIGH co _R"T PESHAWAR
NIEERIA WRlT PETITION No.
4\1. ' = .
: ;. .. ...'?" ..' o , Amn' Zeb A )
I : ! _.f . ' | WJdower ofASLya Shaf o : '. . _
N T I R/o Fazal Ganj; Slace Mandi, . R e e W e
A Rlsalpur Dlsmct Nowshcra........T:E'i‘." ,:l.‘l.;,-:..::}.ﬁ...'.'.‘j;,....P,etltloner ':
' ]f ER ; Versus
' _ ‘The Dlstnct Account Oﬁf cer R
: D:stnct Nowsbera L A S

o ¥ f' 2 The Accountant General :
ATREE TR 7} yberPakhtunkhwa Pcshawar

3 {.:;fThe Dlatflct Educatxon Offcer (Feiﬁale’)', L RTINS Dl
e i '."::fDlsmct Nowshera s R
. l._f‘The Dlrector St ' L I
o . f 'Elementary &: Secondary Educat;on Department ‘ " A
) " Khyber Pakhtunkhwa Pe hawar - ] ";":-
‘A':.'. . - . The Secretary = % . " "
© Gowt: othyber Pakhmn}fhwa
o 1 LR ementary & Secondary Educat:on Depa.rtment
- :’P;c'shawar :

sl ﬂ"'Gcavt of Khyber Pak.htunkhwa s T

: iFmance Depart?)ent Peshawar ..... 7...".;:';.._.:...:.',.'...I\espondents

*

VVRIT PETITION UNDER ARTICLE 190 OF THE e

D YCONSTITUTION OF THE ISLAMIC REPUBLIC JOF ﬁj' -
PAKISTAN 1973 SRR SRR AR T A

-iSH;aL o R R D ‘-

B "i":’l

Respectfully Sheweth i :..

.-9-.;..'..*..;'.-4‘._...‘..“.-;..‘l.gg ) FST‘ND | B

WP3394d2015-GRoUNDs

" '™




Dalc of hcanng

Petntloner(s) o

Respondent (s) lhc Dlsmct Account { Officer, Nowshera & 05

-----

PDSHAWA] L

Wnt Pcmson No 3394 PIZDIG

Al i

R

. '.“' T
Am1r Zcb W:dowgr of Mst A ja Shaﬁ b
r. Khush.Dil Khan‘Advocate. = - -‘-;;j-» :

; "'_N_I”____..__._-—t—-—-—'
-4

others hy Syed Oansar Ah Shah, AAG.
A

O lUDGMENT"' e

' Constxtutlon of Islamic Republlc ot Pakxstan

t "15 also one and thc same

o . l , ‘. 'Wm Petmon N0.3394-P/20]6

judgment

s.. " Writ Petition No:1339-R/2014. 4;*_.-;"

- '(;i. CWrit: Petmon No.55- P/2015

: RO@H UL—AMIN KHAN Jin Through thns Common. L

deude thc

we, pf0pose

Constmmonal Peutxons filed under Amcle 199 of the PR

. l

e (the Constltunon), as ldenucal quesuons of law and faCtS_‘ - L B

o are mvolved thorcm and the writ sought by lhe pemnonexs B

. (Amir Zeb Vs District: Account Olﬂcers Nowshe;'a
) 7. CIC) I
2. ;. Writ Petmon No.2867- P/2016 e
L Mst Akhtar Blbl Vs Dlsmcx»Educatron Oftucer (M)
. "+ Kohat etc).

: 3 L Writ Petmon No 3143 P/2014

(Muhammad Shah Zaib etc' Vs Govt of’ Khyber
* - Pakhtunkhwa through Chief bccrctauy and: others)
4. ' Writ Pefition No.2872-P/2014.
Coe .Hakeem Khan through LRs. Vs’ Govt of KPK
*. .. through Sectary Elementary & Secondary
- Education, Peshawar etc) - (P

“(Mst.:Rani Vs: Sub-ansnon Educatvon Ofﬁcer etc)

:.';iv;:._.'._-.':-(Msl Babz Bllqecs Vs G

, . of K.PK through
R Sccrcrarv anfncc, Peshawar) i E

2 062017 o e

followmgff-: DU

1973 B




-t

. : :servrce ‘was - regulanzed On 31 0’7 2015 durmg her,. .

RERTE DI P P
T o :

_:_was regulanzed vrde Nottﬁcauon No BO1- 1 22/2007 08

' .f‘:'servrce of the deceased employee was~,less ;than . thé *

2. Amlr Z«-b petmoner m W P No 3394 P/2016 is the

.w1dower of Mst Asxya Shaﬁ (late)“Hls gnevancc. 1s that Dot

- lon 28 02 2003 hlS w:fe was rntt:aily appomted as PTC on FERREIIR

1

:',-'contract basns and later on,,by vu’tue of Khyber j;;‘

\

_'Pakhtunkhwa ClVl] Servants (Arnendmenl) Act 2005 her

t

-»serwce she mel her natural death therefore he bcltng her

lwrdower/LR apphed for payment of her d“ admlssrble
1 :

retlrement beneﬁts in pursuance whereof ]eave,-

- : enri;ashment 'GP ﬁmd and other admrssrble funds were pand

, L
to Kim - by the respondents but hlS pensron clanm was

M »

., refused by [hL reSpondents on the ground of !acv-of L

prescnbed len;,th of her regular service, excludtng the B

,,penod of her service o contract hence thlS petmon

Akhtar Brbr the petmoner m Wrn Petmon e

NO 2867-1)/2016 lS the wrdow of (late) Lal Dm Class IV

. employee She has averred in. her erl’ petmon that her iate
“‘,hu‘sband . was mmally appomted ‘as Chowkrdar

i‘Ol 10 1995 on contract basrs, _however later on h:s serv:ce "

7

7. :'durmg hns servxee, so she applled for her pensron but the "".' ":..:“".:f .

. same was reﬁ:sed i her -on. the ground that the regular
. 'p . . . LI AR
I . St 3 i

[

Sttt S N ‘. o
o pasr"’" oy F'ltl'l T Ve

 dated 05.08. zoos "On 15.05. 2010 the’ deceased died” ':.'""';:l'~-fi‘.f‘
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g

i .

| S
: -

.6'.??. st Ra“t

. . ‘ -

: s ‘~4. - Muhammad Shah Zalb and Muhammad Afnan

Alam are the LR.. of deceased‘Fakhar Alam The:r .=,f."-"
3 - gnevance is, thal thelr deceased father was appomted as "

o I"E: Chowkldar on 13 01 1998 iri Mother Ch:ld Health Centre

' Tank who, later on dunng h:s serv1ce was murdered for

: ' : svhxch FIR was reglstered agdmst lhe accused Pentloners ";:':'
::-."("-‘ : g apuhed .for retlrement of the deeeased Vld(‘ non{lcauon“ =
L ’_ dated 31 12; 20]3 the deceased was reured from servnce oh §

i account ofhns death w.e. f 21 10 2013 The famnly pensuon ;

| N of lhe deceased was prepared and processed however the . ':.:;

A":',.".'v. s V ame was refused to the petmoners hence ths \)etmcn - :
5 - Petmoners in ert Petmon No 2872- P/2014 are -
L 3 the LRs of deCcased Hakeern Khan Class IV employee

who dled durmg pendency of the m‘stant writ ;l)'et;tron ’
'; ‘: ‘ ;Gnevancc 01; the petmoners 15 that thrl:lr predecessor was _ L
) apporhted ‘as Chowkndar on frxed ‘pay m» Educanon
r Departmem 'on 24 04 1993 Vlde order dated 29 01 2008 '
vt 3 - service of the deceased a]ongw:th hxs‘coumerparts was a
l ; regul}anzed by v:rtue of Khyber Pakhtunkhwa le :
Serv:’ants (Amendmem) Act, 2013 W e f, 30. 06 2001 On

. i
© attaining the age of superannualnon lhe deceased gol

oS e «

T SN

v ret1red on 31.12. ).012 $O petmoner apphed for grant ofhxs,"}." o

7 '
. \? o pensron but the same was refused hence thas petmon

petmoncr. '.in~‘ Wnt Petmon".s

> - s




YT

RERREEIA L e o e TR

't

e s

. S .

Department Newshera on - contract basns, however hls' .

' petmon that on }5 01 1996 her late husband was appomled :
as Chowkndar in lhe recpondents department on auhoc L
basﬂs/f xed ‘pay, whose servnce'»'vas la'ter on, z'egularxzed on o
30.07. 2008 Dunng hls service,’ the deceased met hlS
natural -death on- lS 01 2012, hence ‘the’ petmoner apphed:".‘
for her pens;onazy beneﬁts, .but the same was refused on : T

, the . ground that though servxce of the deceased was o

: re'gUIarzzed‘ but w;thout pensmh gratutty, henee thls o

petmoh S . B
7 . Mst‘ Blhl AB;lqees petmOner.m Wnt };etmon :
:; No 55 PI?.OIS, is the wndow of Sa:f ur Rehman deceased‘ :
Her énevance is that her deceased husband was xmt:ally"j'.“ Y :

appomted as Chowkndar on 09 07 1995 in Pubnc Health

.1

'- servnce was regular:zed on 0] 0" 2008 The deceased 1led ‘

‘ .‘ : : -‘.‘ .i I .
durmg hls servxce on 05 05 2012 so when petttloner' R
applxed for hxs pensmnary beneﬁts the same was reﬁ.tsed

to her on the ground that the deceased was Iackmg thel"':_

.;‘prescnbed 1ength ofregular servnee henee th:s petmon -‘3 i

) 8 Respondems in the above wrxt petmons have ﬁled

~ -, .
S IR TR

thelr. respecttve Para-wme comments wherem they have EURAREE

/ admlttea the fact Lhat the pens:ons havetbeen refused to the - :

r

petmmers/LRs of the deceased employees becausc they:’

: ‘

were lackmg the prescrtbed Iength of thetr regular serwce

' . [ K . L

whereas penod of Ladhoc or eontract nserv:ce carmot be :

-.,‘ R \ .
.
:I._'.
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" "*]' he lea.rned Addl AG: also quesuoned ihe mamiamdblhty of

Khyber Pnkhiun.k.hwa le Ser\'ant Acls deal wuh ng’ht of o

pensaon c-f deceased cwli servant wtnch squarely fals xn B

L Chapler ll penammg to terms and condmons of serwce

.‘.

‘ the wnt peunons on' the. ground that scctxon 19 (2) of the

3

W

therefore Junsdlcuon of th1s Court under Artlcle 212 of 1he

Consutuhon is barre d.

N _'9.. o Havmg heard the arguments of !eamed couhsel for . o

the pames record deprcts that undlsputedly thc dcceased

"1 .
r’a h

emp]oyees were the Crvxi Servants and mslant erl

t -
: o

pctmons have been ﬁ]ed by therr LRs qua thenr pensxons

Qmee lhc controvcrsy pertams to pensron of the deceased

‘ Law Offcer is’ one of tbe terms and condmOns of a: cwul.- Lo

' ? advantageous to have a look over me deﬁmtlon of “Cwnl

H .~v‘_ & . . = SRS Wy "
. thei sake of. oonverluxence -and’read

-
v

‘- servam under secuon 19 (2) of the Civil oervams Act

i

1973i hencc before determmmg the ehgrbrhty of 1he

deceEased employeer to the pensxon or otherwrse we

wouIld like' to~‘ ﬁrst meet - the Iegal

\

mamtamabmty of the mstam wnt petmons on lhe ground
of lack of jur:sdncuon of thls Court under Artxcle 212 of

To answer the qucsnon

rHe Consututron 1! would be

R
.

ﬁ .

‘//Servant” 'as comernplated under secuon 2(b) of Khyber .

- ..',E‘f’.i:? ‘§

Pakhtunkhwa erl Servants Acts 1973 and secuon 2 (a)

quesnon qua RPN e




: 42(b) “civil servant” means ,a person who is o mcmber'
-of & civil service of the- Province,-or who holds a civil”

W
post in connectin with the affalrs of the Provmce, but
goes hot mclude--— R

.

A person, who is ‘on dcputatlon 10 !he Province frorn the e

-}
Federation of any other Province or’ othcr authonty,

A person who is employed on contract or on work‘ ehargedi- PR

basis, or who is paid from commgeneles or

_ A person who is a ““worker"” ot “worksan” as denned in the - v

Factories Act, 1934 (Act XXV of -1934),.or the Workman s
Compensauon Act, 1923 (Act Vil of l923)" :

: “S 2(a) “Clvil Scrvant" means a. persor. who-is of hés_'f

- peen a_civil servant within the meaning. of the Khyber

o - 'Pakhtunkhwa Act No. X Vil of 1973), but does; not include’
:'a civil servant covered. by -the” Khyber Pakntunkhwa
Subordmate Judici mry Serv:ce Tnbunal Act |99i ,}

. '10

o

Pakhtunkhwa le Slervants “Act, 1973 (Khyber

W

"'..'As per the deﬁmuons of a “cwsl ecrvant” glven m the two

' -_Statutes referred 10 above the petltloners nelt‘let ho!dmg

i

' nor have been remamed as cxvnl servants thus do not fall

T

w1thm the deﬁnmon of“cml scrvant”

3

B , N

y r

s any c:wl post in connectton wnth the affalris of the Provmce

Cwnl Servamq Acts, 1972 in the event of death of a c:x 1l

R recewe such pens:on or gratmty or both -as. pre cnbed b)

'.“Rules It is also undemable fact that pensmn and gramny

fall thhm the ambn of terms and condmons of a; cwll

legal helrs | €. famniy of a2 deceased cw:l*servant would 'be |

pens1on before the§

1

! J

. KO

competent to agttate hns/her/thexr grlevance regardlng
. 4

Serv:ce Tnbunal parucularlyA ' when

Ay

T
]

servant whether before or after rettrement conferred a
|

/ servant but & legal quesuon would anse as to whc(her the

o |

Though SCCl’iOn 19(2) of the Khyber Pakhtunkhwa :- .

' '_.-,nght of pensnon ‘on h:s/her farmly who sha]l be entnled ro o .
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. Tribunals. Act of 1973.to prov1de any remedyr

e and othcrs" (2014 PLC (C S) 247), one Habnb ur Rchman L‘-: i .';.‘:",‘ .

: -’nnder Artlcle 2]2 of the Const:tutnon for deahng w:th the :

5 ‘“grlevances of cnnl servants and not for thclr legal helrs i
{The quesnon regal'dmg ﬁhng appeal by the.lef_z,al hexrs of _.'-3
‘.-deceased’s c1v1l *"crvant and: Jurlecllctlon! of\_Serfvx:ce S l

: Trlhnnal c.ropped. np before the Hon ble Supxlen1e C:)urt in: ,': g ’ "‘
3 ease1 tltled “Muhammad Nawaa Special Sécrctary :1

. Cabmet Dmszon through hxs Legal chrs Vs Mnmstry

. H
£ .
.

of ]Flnancc Government of Palnstan through lts~

Secretary lslamabad” (1991 SCMR 1192} whxch was l ;Y )
E-'sel at naught in the followmg words:- 7 .' S ; ‘

,_-“A cnvﬂ servant’ has been defined in section -~ & -
-2(b) ‘of the Civil Servants Act,~1973.-A right . .
..., .of .appeal under the Service. Tribunals Act, " LT
"1 1973 has beén.given o a civil servant,” L ee e e
-aggrieved by iany final .order whethertonomal R R TSRO
or appellate made by a departmental authonty,‘ TN
~ . in respect of any ofithe terms and condmona T

" of his serve. The. appellants admmedly arethe
Jegal heirs of the deceased civil servant'and Ao T
! there’ being no provision: in " the [service . - ..

to the successors-in-interést of a civil servant, " BTN R
... ¥ ‘the iearned Tribunal, in ouf vxew w‘as correet L e Lty

 in holdirig that. the appeai -before it .stood . R
;  abated and the same is hereby mamtamed r;,_'; S

]

st
‘

In case tstled “Rakhshmda Hab:b Vs chcr.mon of Paklstan

Dlrector General in Mxmstry of Forengn Affalrs, aggrlcved by L 0 -

ed appeal'

hxs supersessnon ﬁll

before the wonhy'-_'.Serwce

e oy TR
‘.Peshaw:u .Jh Counl e

3
e
. R
- . o
B , i
5 i ”
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]

"o the: Servace Tnbunal Acl to ﬁle appeal bef‘ctre lhe °€W1ce .' L

Lo,

. allowed and it Was held by the worthy apex court thal .

':.' w:sdom from the prmmples latd down by the: Honble apex "

v

beneﬁts are mhentable whtch under sectton 19 (2) of the-:-:

cwnl servants do not fal] wrlhm the deﬁmt:on of Cw:l

.

-

h aforesard appeal before lhe Hon b]e Supreme Court Wthh was

; .cml servants devo]ves- upon the legal hetrs The

deceased then fi led constltunon petttton No. 1021 of 2010

before the Islamabad Htgh Court,'but the samc was dtsrmssed

: vxde s]udgmem dated 13 06. 2013 ~agamst whtch she preferred

.'I,. e

5 ; |.. ;o RN
1 EREN

. “That civil servanl c0uld nol be promoted afler hlS S
death however pensnonary beneﬁts of promouon
couid be extended to the legal herrs of the.

R » .'::.'~.:'
deceased employees ‘ BN

Gomg through the law on the subject and derwmg

I 3
o >

Court in lhe Judgments (supra) ‘we. a:e firm m “our’ v1ew

.

that pettttoners/legal helrs 0{' the. deceased employees have

1
‘s\

locus standl to: ﬁle these petmons becausc the pensnonary
T

y

Khyber Pakhtunkhwa Cw;l Servant Aet on the dem1se of a

NN k3

Yie

L petluoners as stated earher bemg LRs of the deceasedf‘:

t

Servant” and they navmg no remedy under’ secnon 4 of

[ . N 1.
Trtbdnal the bar tmder Arttcle 212 of the Constltunon 1s

.

not attrarted to the writ’ pettltons ﬁled by them and lhls
I

Court under Artu.le 199 of the Constxtuuon lS vcsted wnh

. l .. . -

thc turlsdtctton to entertam thetr petmons t?\esultantly, the




reproduce the. relevant rules of the.West Pakrstan le

1 PR . 3

Servwes Pensuons Rules ]963 below as these would R
adviantageous in, resolvmg the contrO\l/ersy e s N
“22 Begmmng of scrv:ce- Subject lo

any = special rufes “the . service  ‘of -
. Government servant begins, 10 qualify, for .
“pension when e takes”over’ charge of the | BRI
jpost to whrch he is ﬁrst appOmted R

'Rnle 2.3 Tcmporary and oﬂ‘clatmg

“service: —Tempora'ry j d-- “officiating .
sérvice shall count’ for pensnon fa",sy R
_indicated’ below - . E A

(1) Govemment servants’ bome on. temporary
eelablnshment who have rendered more.

“than five years continuous temporary -, A
_service for the purpose .of’ pension -of . - R
. graturty and TR

o (u) Temporary and offcratmg service followed e
L by confirmation shall also - count for G
pensnon or gxatuny S : S T

[N
b
IS

fa3, ':..-- T’h'e § 'r’ulesi‘ ibid reveal- : that the” service” o'f'-.-;“”;
it . : , 3 .

govemment servant begms to qualrfy for pensron from the

RN ‘.‘

very ﬁrst day of hns/her takmg over the eharge xrrespeclwe

' - . .s._l .

of the fact whether h:sr’her appomtmen( and emry m 10

3

serwcc was temporary or regular It is also clear from
sub-rule (1) that contmuous temporary servrce of a: cw:!

'\.

servant shall also be-counted for the purpose of penszon and o "-." ’

N‘

gratwty and by virtue of sub rule (n) temporary and”; =."‘j.."

-

//ofﬁcxatmg servnce followed by conﬁrrnatlon shall bc-""

l




- -'prescnbed manner to the post on or aﬂer

.'._ -

the Provmmal (:ovemment selected for appomtment m the
I" day of July

‘

'2001 but ‘on’ conlract basns were deemed to be appomted
Y
on- regular basxs. They were declared Cwnl Servants,

. . o © b i-

however were held dlsentnt]ed for tne pensnonary beneﬁts

. -

Sectlon ]9 of Khyber Pakhtunkhwa le Servaﬂts Act

"'1973 was furtht.r amended by Khyber Pakhtunkhwa Cswl

: "'Servants (Amendment) Act 2013 The text of sect:on 19 (4)

"(prov:so :and 2 are .eproduced as be]ow -

. Prowded rhaz those. who are appomtea' inthe

) presu-zbed manner-10'a service or posi.on Or
after the I*' July, 2001 till 23 July,, 2005 on :
. contract bosis shall be a’eemed 10’ have been
appointed on regular basis:” "=
" - - Provided further Ihat the amount of
‘Contributory Provident Fund subscrxbed by -

: v‘ ‘General Prowdent F und ” 1 S

- [ .',.,.-._
\ J . ® . .

RET ' . " ’y‘_ .’ "._'l..<_

5

'Act 2005 and 20]3 respectlvely, it is mamfest that the

: r . ~"‘ 1

~

persons seiected for appomtrnent cn contract bams shall be

deemed as regular employee and subsequently were held

- < (

‘ ' entitled for pens:onary beneﬁts The deeeased employees

!/ _
lS ha\}e completed the prescnbed length of servnce as thenr o

serlnce towards pensnon shall be codnted from fhe ﬁrst day

of thenr appomtment and not from the date of regulanzatlon

v

of thexr servnec

the Civil servant shall be transferred 16" his 7 .-

14 - From bare readmg of sectlon 19 of Amendment :

.

Tean T




e —

¢ e ——

g
|
.‘l.-.

-pensron was raxsed before the august SUprcme Court of

Paklstan in case. tltled Government of NWFP through

;..Secretary to Government of NWFP Comrnumratron &

i = b

Works Departmcnt Peshawar Vs Muh.lmmad Sald'.

% :Khan and others (PLD 1973 Supreme Court of Pakjstan

514) wherem 1twas h( ]d that ': o I |

» . .
R . : . W
PO ,“A ., s

pe; son who enters government ‘service: has -

RS a/so some!hmg to- look forward afler; hts
o s renremenl 10 what “are called' Jetlremem‘ o
bl < benefits, :grant of pension bemg the most.
7 valiable of such benefits. It is equally well.-
L .s‘et!lea’ thatpension like sa!ary of a civil’

‘servant.is no longer a bounty. but a rzghl
N tacqun ed after putting.a sausfactory service .
'5 ' for ihe- prescrtbed minimun... : per iod: A"
: fortlorl it: éannot ~“be. reduced ‘or refused
S arb:frarzly except to; the extent” and in 1he 3
- marmer prowded in Ihe relevant ru!es

.,\'

16: _. In case txtled “Secretary to Govt of the Punjab

‘e

Fmance Department Vs ‘M. Ismarl Tayer and 269

I
others" 2!015 PLC ((‘S) 296 ‘the. august Supreme Court of

Paklstan \]vas pleased to held that the pcnsx‘onary benef'ts is

.

not a bounty or ex-gratra payment but a ng,hl acquxred m‘;__;":

v

consxderatxon of past servrce Such rxght -to pens:on

conf‘cn‘ed by law and cannot be arbxtrarlly abrldged or

vested nght and legntlmate ~expectauon of‘ renred cml"_"f

o servant

11 must nows be laken as welI setzlea’ that a‘

g,-.: : DEEEE S,
- . . l A .

e e

~|s ot

reduced exccpt m accordance wrlh such law &s 1t |s the‘f_ o '




: allolvmg these writ péntnons 1ssue a wnt to the respondents
'.dcpartmcnts to pay pensxon of the deceased employees to

‘the petmoners/LRs of the deceased

-

: ':An‘rxouiz‘ced."- .
22.06.2017.. .,
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, 1. Jehan Bano W/O N:zam Ud Dm RIO Nlhar Kmara Gullbagh Mardan‘.-;'.,; AN

. Dllshad Begum W/O Dnar Khan RIO Mohallah Gate C.antt Tehs -;.,j.j-'.. R

'I

= Mardan
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Ghan Mardan o ":‘ | ’ A

- v 4 Tajamul W/O Musium Shah R/O Gul Bahar Kas ho'ona Mardan

.3' -

: 1

S 5 Yasmeen Begum WIO Shams Ur Rehman R/U Mohallah Ghular.f

Dasta Toru Road Tehsel Mardan Dlstrlct Mardan N I_. . o

; a D|I Ara W/O Hajl Hljab Gul R/O PIO Dakkhana Hotl S1ra| Barl Char%_-_ L

A Dustr:ct Mardan BN O C lt.‘_" L SRR
i R o ersus REEES |
L 1 bovernment of Khyber Pakhtunkhwa through Secretary Heatth KPK

= ""21 Drrector General Heallh Servrces KPK Peshawar I

| .
Lo T 3 Distrlct Health Officer Mardan L : (Respondents

S
——

LU WRIT PETITION UNDER ARTICLE199 OF HE

consrrrunon or'rsr.AMlc REPUBLIC OF . | |
L PAlKISTAN1973 L N I

ST :
i et ST R L P -

.o '

‘:-,15:Respectfu|ly Sheweth C ORI ER MY
e l. B S

ing: up to the ﬂllng of thrs wrrt petmcj

— g

: * ThT: brlef facts !ea%j

. s . - “woo.
b 5 “ Lo L e
—— -
R . e N " .
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2% 1 That the Pettttoners were mlttatl i,
- Worker by. the ReSpondents one i

R .:"{'1997 1998 and served m “th ‘department ttlt thelr, rettrement "| L

. 34:.{1:from ser\nce (Copy of Appotntment"'o.rder are Attach as ol

i ',Al"’fj'Annex “A”) AT AR : .,'-:A'.'-.-_' -':.-;- , i
T2 That the Petmoners had performed their duty WIth great zeal & IR
zest for more than 20 years and ho- complatnt was ever made |
By the Respondents against ! the pet:tloners . S

LWl RPRRNE § Lo - ,

35 That after the promulgatron of Khyber Pakhtunkhwa Regutat[on

B ' of Lady Health’ Worker Program and Emptoyees (Regutarnzatlon

‘

~and Standardlzatlon) Act 2014 the servnces eaf att|the contract -
: employees were . regutanzed therefore the serv:ce ot th ] :

S Petuttoners was automatacalty regulanzed bxr operatlon of Iaw

""f and ‘thus - the petuttoners were the regularf emptoyees of the

Department (Copy of Requlanzatlon Order IS Attach as
) S . Annex “B")' o ,;; PR i "".{t S

,.... .
1

o 4 : That upon attamtng the age of superannuatlon the: Petitnoners
G were: retlred from service in 2019; 2020 fron. the. Respondent |
O department (Copy of Retnrement orders are Attach as Annexi i

. . ucn)
1 = .

That after retrrement the Pet!tloners approached to the
Respondents to; process thur paper for pens:on and all other I

" beneflts admlssmte to them after retlrement under the ,aw but o

T o the same was refused on the pretext that servuce rendered by EINE
. 5 the Petltloners does .not ouatrf:ed for pens;on therefore the .f‘,
. ', Petutloners are not en*:tte for pensuonery beneflts |etc (Copy of ‘
i Apph(,attons are AttacH as Annex “pi) R CAR T ‘




i

: -: other benefts of servrr‘e to the rPetrtroners havmg no otjer' L

'h:s ‘Honorabie Court ffor, :

e - .'i;;'adequate remedy approaches -
RO rssuance of appropnate dlrectuons-,-__,.wnt to» the Respondents' to
,"g'rant pen5|on along wrth a!l allred beneflts of the servrces to "he' '

Petrtloners belng regular emptoyees of the d\,pahment on 'he

f‘ . v

followmg grounds - R S R

‘.
P

s 9_____ROUNDS B

A That non grantnng pensronrary benefrts and other prevrtege= to
;the petrtloners by the Respondents is |llegal unwarrantie‘d,
-‘.."unjustlfred against . the law and agamst the provrsronrt':of:

PR TINE AR Constltutton therefore of no Iegal effect | ff; ;'f
R L

' B, That the mactuon of: Reepondents ’iby not grantmg the monthty' ~
SNSRI ‘Sension along wrth other benefrtst the Petitioners is the result o

Ot ‘» ".-'of malaftde nntentlon and ultenor motlve and also agamst the
i service Iaw & pensron rules 1963 R i, : i e

.«._:_'-.':'-_"-:.'f"f-"fi-:"‘.:C,‘--That the Petrtloners had performed therr servrces in the.
};department for more than: 20 years and the oame is quahf;e:t & .
i..-’.'.i_‘_'mature for: pension, beneflts therefore the Petrtroners hfve_'{ -

......

"f‘vestedl rlght of pensro*t and are entltle to the pensronary‘."'{f’

":"."_beneftts of therr se'vrces R b

1 . . ) IR
. ) ;- >

’ "_'AD;A'That ‘the. Petltroners have earned the regular:zatlon rrght by

:operatron of law whrch entitles the Petltroners for pensronary :




"Temporary and offlcratmg sel'Vice

That aocordmg to the west Pa‘kxstan ClVll Sewlces Pensror

-Temporary and offnc;atlng o

service, shall count for pensron as tndlcate below

have rendered more than flve years contmuous temporary

oy Govt servants bnrna on temporary establrshment who SR

service shall count such servrce for the purpose ot

pensron or gratultv and '

,‘,

-

oortf_lrrnation shall ‘alsyo count for pensron orldraturty

SEEIbE Temporary " and: ofﬂCiating . service '.tollowed | b|y ;
N |
'|

F That srmllarly placed ernployees/colleagues of |the Petltroners
were allowed pensnonery beneflts et and the Petlt:oners are
also entltled and deserve Ol samrlar treatment Wthh had denred

.10 the Petrtloners in dlsregard ot law & constrtutronal provrsroln

‘?-_;'}‘., uOﬂStltUthﬂ of lslamlc Repubhc of Paklstan 19"3 (Copy of

|m|Iar Writ Petltlon along WIth Judgment & Order is: Attach

‘; as Annex“E")r 3

Supreme Court of Paktstan that whenever any- questron of law

‘pertaining to service matter has been deterrmned and deolded

G That lt |s ‘the mandate of law. as enuncrated by the Augdst 5

by Supreme Court Ol' “High Court or Servroe Tnbunal !h‘e“.._ o
beneflts of that wrll be extended to the non utrgated party b,ut:;" .

| therefore the Respondents have vrolated Artrcle 4 & 2 of tt]le .

that benefrts has not been extended to the Petrtloners despitef' S

of: s0 many requeSt we'e made to the Respondents by t:he;:g

F’etlttoners e U e T Y IR

H That the Petltroners ha\/r not been treated in: accordance \/lit'h.
| protectlo ofglaw whlch is. lnallenable

law nor extended equa

rlght of the F’etttloner_:?LE




K P'ray‘er
SR L

[T e Respoondents~be |ssued dl
pnvneges ‘of rettrements to the
rfrom the date"'{-’ S

RN ‘ert Petltson th

[l o pensnonary beneﬁts and all other
ot g petntnoners by coun
’ C ot the\r |n|t|al appomtments

SR Any other rel

:}':__ the Petmoners are entltled ma
EETE ST ;_o‘q;ed-;-o7-o1}-'2021- R
N CFRTIFICATE RO ;_..ij .

S e AS per mstruct:on of my c‘hent
e _T- " béen filed by the Petiti

"L/\W BOOKS =i

‘ (__Za se. t aw accordmg fo ns,ed

B \.. ..
PR
- : i
! . .
a4, B "
b ; .
"o o - e
i Oh .
.* >

therefore most humbly praye,

trng the serwces of petmoners

S
-'.

|ef which has not been atsked s
y also be granted |

t e .
v".‘

l

no. such wrlt petttron has eartr
oner before thls Augustruourt

Constltutnon of lslamlc Repubhc of Pakls

Ql.uhnu reret b lnﬂoo
\ -f,u.no thn,

.“

)

-t

Through

|

Petrtuoners Je" an Bano & Others .

7,

Advocate High Cou g8
i Peshawar

L T

T
h N

0 A TN
B2 Y M
. L . "

rection fo. grant;}f e

pecrﬁdally for whrch - 5

Muhammad Irshad‘ Mohman'ﬂ"ﬁ;-'-f"' "
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: J MOST IMMEDIA TE | _
@ COURT MATTER S B
i : B ‘ r

GO VERNMENT OF KHYBER PA KH T‘UNKHWA ‘
;.’. fi{.’.'.. HEALfH DEPARTMENT R

:; Dated the Pcshawar 24"‘ November 2021 '1‘ .
L o S

'{','},'-The Dl[‘ECtOI‘ General D A
.‘;Health Ser\nces Khyber Pakhtunkhwa S " S S v
o Peshawar "' 0 Ces S S

! -

U SuBjECT: WRIT PETITION NO. 157- > /2021 TITLED JEHAN BANO:& OTHERS Vs
- "GOVT. OFI(HYBER PAKHTUNKHWA . f : IR

. ."'.l am dlrected to 1efer to the subject noted and £o state that the mstant’:
petltloner lS entltled only for counlmg 'of her temporary/cont*actual servu.c For the,'l-
purpose of pcm\on and gratmty on the same pl inciple Lnd (lown hy the: Hon hle Cmm mA'j
Wnt Peuuon No.: 3394 P/2016 dated 22- 06 ?017 tll.l(‘(.l “Amir Za b \//k _ mu-rt /\CLOLml':
Ofﬁcu thelefore. the lnstant Departmental Appeal/Reptesentatmn h'm been acceptod hy.-
thc Appellate Authorlty (Secretary Health) to the c\tent of countlng of i r
' fempo:arv/contractual scrvnce for the- purpose ofpensmn anc gratmt) plcase AT

Bema Coultmater may be treated as M.ost nggnt ; R

! ; . . . - : . \

Sl '. Sl L : /(Nasecr Ahmgc()
g S LR L., o dsectionOfficerdll.

-----

. . : ?f r ‘ g
o P e e | T o :’ o

‘. CODYfOYWardedtothe-fv,- S /
glstrar Peshawar H\gh Court, Peshawar ' _3. g
7~ Section ‘Officer (Lit-1), Health Departmcnt G ' .

b 3 : ' PA to Deputy -Secretary (L\tlgatlon] Health Department
o _.PS to Secretary Hedlth Khyber Pakhtunkhwa

| Sectxon OﬂJy/er hl
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Jehan Bano w/o Nxzam ud Dm, . :
" 1lo Nthar, Kmara Guhbagh Mardan and others

:‘.r»AW._”’;. eshigic AR e
- E] . . < . Lot

'..

L TLeT o pticher(s) L it
Che T VEBSUS PR

LT Govenunentothybchakhmnkhwa, ‘ L :." SUURIN S
T P Through Secremry Health Péshawar and others SRR B :

S Respondent (s)
For Petmoner (s) -;’-; s , ] .
ForRespodnents - hammad Rig:
Date of hearmg i 03.-1_L_{.2021'»

i el

" o _' JUDGMENT

ROOH-UL—AMIN KHAN, J -By mvokmg the eonstntuhonal

JUI‘ISdlCthI‘l of this Court under Arttcle 199 of the Constttutlon of | g
f’ Islarmc Repubhc of Pakxstan 1973 Jehan Bano a.nd ﬁve others,
ig the petmoners seek 1ssuance of an appropnate Wit to the effect |

; | that thc respondents ‘be dtrected tol | consxder penod of the:r.

)

.r P

R R L the purpose of pensxon and they may be allowed the pensxona:y

. N

I As per averments in the wnt petltmn mxtlauly in the year

’ kD)

Cme et e g e

s

promulgatlon of the Khyber Pakhtunkhwa Reguldnon of Lady
_' A‘:Health Worker Program and L‘mployees (Regula.nzatloh and

Standardtzatlon) Act 20]4 semces of the petmoners were

temporaxy/contractual servwe towards then- regular serv1ce for ":‘" R

N R S o
: b . ) y o . T ..E X -‘..‘. o .‘_;,A LR )
: ' = beneﬁts l ST e T '.'_ s e R TRt T

1995} the petltloners were appomtec‘l as Lady Health Workers _/ o

'.' (LHWs) in the respondents department on contract basxs On L



servnce Candi e

4

The rules. ibid. reveal that the service of goverr'nent Sl '

- 1

; rs:ervant begms 1o quallfy for- pensron from the very first day ‘_ .

—— .

- .-.of his/er taking - over the cha.rge, u-respectwe of the fact"
: ‘ ‘ whether his/her appmmmem and ‘entry in to servxce was j,' : i !
’ u‘: temporary or regular It lS also clear from sub-rule- (r) that ‘ 5 o o
fa L contmuous temporary service of:a cwrl servant shal! also be - i
- i .' couuted for the purpose of pens:on and gratunty “and by ‘
“‘ i vnrtuc of sub rulc (ii), temporary :and ofﬁmatmg s»rvxce 2 T
followed by conﬁrmatnon shall be. eounted for penswn and :
E - grﬂturty It is undemable fact that ;the- NWFP Cl\'ll Servant
R K ' (Amendment Bxll) 2005 was passed by, the . provmcml
. - assembly on S July 2005 and assented by thie Governor of ‘
RN ‘the- Provmce fon 12 July 2005 whereby scctlon 19 was }.,; '
L '.-’ amended and ~all the employees- .of the Provmcnal
\ R Uovcmment selected for appomtment in the prescr:bcd N
L manncr to. the post. on or after I" day. of July 2001 but on
- contract basis were deemed to be appomted on :egu\ar
' ' ba.ﬂs They were' declnred ClVll Servams however, were" -

- ) oo held dnsenmled for the pensnonary beneﬁts Secnon 19 of

. R '{hyber Pakhtunkhwa CM! Servants Act, 1973 was further
= . a.mended by Khyber Pakhtunkhwa Civil. Serva.nts '-‘. |
. (Amendment) ACt; 2013. The text: ofsecuon 19(4) (prowso ,-jr.:;. <
: land 2)arcreproduced as below- - B SR s S '
- | ' ':“Prowded rhar those who are ; : ;
ISR A ‘ appomted in the prescrrbed manner to a |
. ; : - L service or: post on or aﬁer lhe & Juiy, 2001
e - A il 23 July, 2005 on contract basrsshallbe SNSRI
: - T ' B . deemed io- have been appomted on regular . L :
: | "'  basis PR }.. . 3
Lo I Prowded ﬁzrrher that fhe
: R - amount oj Conmbuzory Prowdent Fund -
i : _'t '.subacrlbed by lthe crwl servant shall be “ "."
. RV "f lramferred fo h:.s General Prawdent Fund Q) ; : "
A ELL From’ bare readnr{g of sectmn l'- .'of Amendment aAct 2005 e
I ) ,and2013 -,respeﬁuYe]y, it s mamfest that the persons NI
RS EE I i
. \ OGP
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scrvwe.. S Cel e e
We dersm it appropnate to ment:on here that""“f' - '

questlon ot mtcrpretanon and true‘ import of “the- term

pensuon was ratsed before the august Supreme Court of

Pak:stan in case tntled ‘Government of NWFP hrougb
Secretary to Government of NW'FP Communicanon &

; : Works Department, Peshawnr :Vs Muhammnd Smd
. K.han and others (PLD .973 Supreme Court of I'alustan .
"jf ¥ 514) wherem it was held- that: 40 ;—:. e '. =
g i :" "It must now be raken as. well settled that a |
e : person who, enters govemment service ha: also : ’
‘:: L ' somerhmg to look forward afzer his. ref:remom ' :
, R ro what are called retzremem benef ts. gram of .
: pens:on bemg the most vaIuable of s:tchit':':ﬂ:_ G _ "‘r .

B benefts 11 is*equally v weII serrled that pensaon-"; Lo e
' e fhke salary of a “civil servant is no Ionge) gl :
R N boun!y but a ngh! acqwred aﬁer pumng a o

I B sausfactory service for the prescrxbed mtmmum':_;:- , i ‘

' penod A fomorr xt carmat be redwed or ;

¥~ '-reﬁlsed arburar:ly except tol the extent and m,. R L

_the mcmner prowded in the relevam rlules o ',-' A R

‘In case tltled “Secretnry to Govt of the Punjab

' Fmance Dt'partment Vs M. Ismall Tayer and 269 others ";‘;i" - : .
12015 PLC (CS) 296; the august Suprcmc Court of Paklstan. el
:.was p]eased to held that the pensnonary beneﬁts is not a’:. SN

_bounty. or ex-grat:a paymem butia nght acqmred . ;j" N .

"% consideration of past: servxce‘ ~ Such nght 0. Pe“5'°“ ‘5.':' R

"-'conferred by law and eannot be arbn:ranl ‘; Abri

, -V°5t°d neht and legttunate expectatlon of retlred c1v1]‘
o scrvam’“ e T e .‘

It has been held by the Hon’ble Supreme Court of
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S and others” (2009 SCMR 1),
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$al N e x .
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, Secretary Education La'hore._&"others'Vs_; Sameena Parveén . "~

i '~."' R T
1) e

“If a Tribunal or the supreme Court decxde a pomt of i
* law reunmg to the terms and condxtaon-z of a cwxl.'

- . b :‘ servant Wwho lmgaxed anid” there were other civil St
' ; . servants, who may not ‘have takeu any legal ‘

) ‘ proceednngs in such a case thc dlcmtes of the Just:cc"- D

S T and rule of good govemance demand thal thc bcneﬁt'_’i:". s

‘ of the ‘said ¢ dec:s:on bc extended 0 t.he other cswl'-:? et

, servants also, who may not be partles to.t"hat lmganon, |

. " instead’of compellmg them. to approach the Trzbunal or
' ’ any ot.lwr legal fom.m .

. ' Admmedly, the petmoners fall thhxn tlu, deﬁmtron ofj_
o cw1l servant and t.hc rehef sought by Ihem pcrtams to. the terms‘ '
and !condmons of thexr servxcc Junsdxctxon of thxs Court m such-' = L

llke matters 1s cxcluswel}' barrcd under Amcle 212 of the:'-:.’l__-:':~ L

4 "

fv,Constxtunon of Islamlc Repubhc of Palqstan 1973 In thlS vuew
Y \ ¥

the matter thls wnt petmon is not mamtamablf, however we~' AR

t . . . - .,4 o L _(1." -

BT

et mstcad g of dlsxmssmg the .same,-f convert AL ‘;“}‘..0.;,

3 " e

S . .. . G e .
- AP i P

e .9erv1ce/departme-mal appeal and rcmn it to thc worthy SeCretaxy.v_; T
Hcalth Khyber ‘Pakntxmkhwa, Peshawar/respondent No ] for

demsnon in lxght of the law settled by the Hon‘ble Apex Court-‘ S

| rcfcrrcd in thc Judgmcnt (Sllpl'a) of ths court -
et 'MM S L R
S0 03.11.2021 ' I ) T Ll S

.

Lt M.Sto)Afridi PS. - . atq S s 2T AP

St

Pl "“‘"\«-m-v High Co.

A-,N\ﬂn , "0".""‘
A -unl.lncl ll-'fll(.lub ’
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BEFORE THE HON'ABLE PESHAWAR HIGH COURT PESHAWAR
' - Writ Petition No: /2022

| MRS. FarhatFaraz

W/O GulFaraz, ' .
R/O Sharif Abad MuqarnMand1 Tehsil & District Mardan

....................................... _..................‘......................-..........Petltloner '

| VERSES |

1. Govemment of Khyber pukhtunkwa through Health KPK Peshawar :
2. Director Genéral Health Services KPK Peshawar

3. Dlstrlct Health Officer Mardan.

AFFIDAVIT |
% 5;,,,.3,,4..(%/«

it Muhammad AsadUllah Faraz S/0 Gull Faraz,do
~ hereby solemnly affirm and declare that contents of
- this Writ PETITION are true and correct to the best of
‘my knowledge and belief and nothing has been kept

concealed from this Hon'ble Court

CAAAA

AsadUllahFaraz |
CNIC.16101214266965
Mob: 0311-9186835

- | Certitied thar thic' sbe g verifiod on solgin.

........................

_ o affirmation before me in -'» 'M sw o
M' mﬂ - S ' day of &3 "V b
» J

e . sl Faraz

who vsas jde-se




IN THE HON’ABLE PESHAWAR HIGH COURT, PESHAWAR N
Writ Petition: - /2022 .

MRS .Farhat Faraz,

- W/O Gul Faraz,

~ R/O Sharif Abad Mugam Mandi Tehsil & DlStI‘lCt Mardan.

e aae i s ieitaee e e e et st e eeiaaaaas e e Pet1t1oner

VERSES

1. Government of Khyber pukhtunkwa through Health KPK Peshawar.
2. Director General Health Services KPK Peshawar.
3. District Health Officer Mardan.

. CERTIFICATE

I, Muhammad Asad Ullah Faraz S /0 Gull Faraz, do
hereby affirm and declare that no such like bail
petition has been filed earlier before this honorable
court.

Dated: \ A~£2022 | Asad%



