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1 21.03.2023 " Thé execution petition of Mr. Fakhr Alam
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

\\»ﬁ/ ’.

Executlon Petition No. )g /2023

In . Khyber Pu s hiwae

Service Appeal 1204/2019 Sevvice Trianal

Diary Nwe.

Mr. Fakhr Alam S/o Nisar Badshah (Ex- Constable NO. 2479’-"“‘

Buner Police.
(PETITIONER)

VERSUS

1. The Regional Police Officer, Malakand at SaiduSharif Swat.
2. The District Police Officer, Bunner.

' (RESPONDENTS)

oooooooooooooooooooooo

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT
DATED 08/02/2023 OF THIS HONORABLE TRIBUNAL
IN LETTER AND SPIRIT.

oooooooooooooooooo

RESPECTFULLY SHEWETH:

L. That the appellant filed an appeal bearing No. 12045/2019 agalnst
the dismissal order.

2. That the said appeal was finally heard by the Honorable Tribunal
on 08/02/2023 and the Honorable Tribunal was kind enough to
accept the appeal and re-instated the appellant with all back
benefits. (Copy of judgment is attached as Annexure-A).

3.  That the appellant also filed apphcatlons for implementation of
judgment but in vain. So, in-action and not fulfilling formal
requirements by the department after passing the judgment of this
august Tribunal, is. totally illegal amount to disobedience and



A

~Contempt of Court. Copy of apphcatlons is attached as
annexure-B. -

4. That the judgment is still in the field and hasinot been susp‘ended
or set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to pass formal appropriate order.

5. That the petitioner has having no other remedy except to file this
execution petition.

It is, therefore, most humbly prayed that the respondents
may be directed to imp‘lement the judgment dated 08/02/2023
of this august Tribunal in letter and spirit.- 'Any other remedy,
which this august Tribunal deems fit and approprlate that may
also be awarded in favour of petitioner..

PETITIONER

Fakhr Alam
THROUGH: UZUFK\"ITE;ED
SYED NOMAN ALI BUKHARI
ADVOCATE, HIGH COURT
AFFIDAVIT: |

It is affirmed and declared that the contents of the execution petition

are true and correct to the best of my knowledge and bellef and nothing has
been concealed from Hon’able Tribunal.
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HEFORE THE SBRVTCE TRIBUNAL PESHAWAR

Appeal No. ~174?H ; ‘/ZQiﬁf

N Fakhr Alam sha .Q/o ‘Nisar Bacha (Ex Constab“e—
' . Mo.247 Buner yollce)'resident of'v1llage Godar,
Mardan . - - o

\Appellant)
vERSUS
H The Distriéthoiice foicer,‘Buher,
‘The Renionaﬂ Pol;ce Offlcer,;Malakand at
Saidusharif San' o o T
\ ... .. . {Respondents)..

appeal under mct on =4 :T9f£3EThe ;{SérVic o
Trabunal, . 1974, agaln.t “the order fo'Théj“"
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, AR P P
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& w. © the. Aph“paqﬁt”withjthe bnlshmenf of ‘dizs mlbsal from
77‘;;:.“ s
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B - FF ORE THE KHYBER ]’AKHTUNKHWA SERVICES TRIBUNAL PESHAWAR
‘ AT CAMP COURT SWAT

Service Appeal No. 1204/2019

Date of Institution... 30.09.2019

‘Date of Decision ...  08.02.2023

Fakhr Alam Shah $/O Nisar Bacha (Ex- Comtdblc No. 247 Buner Pollce)
Resident of Village (mdar Mardan.

(Appellant)
VERSUS
The District Police Officer, Buner and 01 another.
' (Respondents)
MS. UZMA SYD, . e
Advocate ' - For appellant.
MR. MUHAMMAD RIAZ KHAN PAINDAKHEL, _
Assistant Advocate General --- For respondentsi™
MR. SALAH-UD-DIN -~ I\/IEMB]:R (JUDICIAL )
MR. MUHAMMAD AKBAR KHAN --- MEMBER (EXECUTIVE)
JUDGMENT:
SALAH-UD-DIN, MEMBER:- Precisely’ ~ stated - the faéts ,

surrounding the instant service appeal are that the| appellant was
appointed as Constable in Police Department vide order dated

w}"“ _ 09.03.2009. The appellant was dismissed from service by the District

: Z . ,/ Police Officer on | 1.08.2014 on the basis of a complaint filed by one -

- ———

Sher Zamin alleging therein that the appellant had attempted to commit

LR _sodomy upon his nephew namely Bilal Khan. The appellant challenged
LA R . . '
\\i".\“\\ \N - - -
- \\ ‘\\\\\\i\\\\\_/ (z his penalty throiugjh filing of ‘Serw_cc Appeal bcaring_No. 24172015
N \.\. \\

=

4&’-,. ST before this Tribunal, which was allowed vide Judgment dated

. 4},-!

PO
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06.11.2017 with the directions to the respondent to

'\
Cg

hold de-novo

Inquiry within a period of four months, failing which the appeliant shall

be deemed to have been reinstated in service. De-novo i

conducted in the matter and the appellant was again

nquiry was thus

dismissed from

service vide order dated 12.02.2018. The appellant after availing

departmental remedy, has now approached this Tribunal through filing

of instant service appeal for redressal of his grievance. .

2. Notices were issued to the respondents, who

submitted their

para-wise comments, wherein they denied the assertions raised by the

appellant in his appeal.

3.

Learned counsel for the appellant has addressed her arguments

supporting the grounds raised by the appellant in his service appeal. On

the other hand, learned Assistant Advocate General for

has controverted the arguments of learned counsel for t

has supported the comments submitted by the respondents.

4.

5. A perusal of the record would show that duri

Arguments have already been heard and record px

the respondents

he appellant and

srused.

ng the de-novo

inquiry, Mr. Darvesh Khan Head of Tnvestipation Buner issued

show-cause notice to the appellant on 10.01.2018

wherein it is

mentioned that he being competent Authority had decided to proceed

AT TES Ty

against the appellant in general Police proceedings

inquiry officer. Similarly, grounds of action were also

withoﬁ_t aid of

conveyed to the

appellant, however later on statement of allegations and charge sheet

were issued to the appellant on 15.01.2018, by the same Darvesh Khan *

¥




Head of the Tnvestigation Buner. While going through|the contents of

statement of allegations, we have observed that |on one hand,

Mr. Darvesh KBa,n Head of Investigation issuing the same as competent
Authority but on the other hand he is also an inquiry officer in the .

matter. If Mr. Darvesh Khan was an inquiry officer in the matter, then

he was 'Iegally not conlpétent 'to issue statement of [allegations and

qharge sheet to the a_ppcllan‘t as it was the job ofj the competlent
Authority and not the inquiry officer. It is also interesting to note that

the inquiry O-fﬂCc’Zl; has issued final show-cause notice to the appellant

on 16.01'201 g, which was the job of the competent Authofity;
Furthermore, charge sheet as w;:ll as statement of allegations were

} issugd to the g’ppe!lant on 15.01.2018 and whole exercise of de-novo
. inquiry was completed by submitting inquiry report|to the District
‘ Polir;e Officer Buner on 19.01.2018. While going through the available
récord, we have observed that inquiry proceedings were conducted in a
hasty and slipshod manner 'Without complying the mandatory
provisions of Plolice Rules, 1975 rendering the impugned order-of‘
dismissal of the appellant as void ab-initio., One of the main dent-in the

previous mquuy proceedings as pointed out in the judgment rendercd

\Q \\\\\\ / in previous service appeal of the appelhnt was non-provision of an
opportunity to the appellant for cross-examination of the witnesses

examined during the inquiry. It is, however astonishing that as per the

available record, the appellant was again not provided lany opportunity

: . of cross-examination of complainant namely Sher 'Zam‘in. Although,

the complainant Sher Zamin has been cross-examined, however it

:
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T o | -
® 7 appears that cross-examination has been conducted |by the inquiry
officer and not the complainant. As far as the question|of limitation is
~concerned, the same would not be.attracted in the instant case for the

reason that the impugned order dated 12.02.2018 is void ab-initio and

no limitation runs against a void order.

0. According to the charge sheet as well as statement of allegations,
complainant’s nephew namely Bilal was taken by the appellant tlo a
field for sodomy, however in his statement recorded during the inquiry, -
complainant namely Sher Zamin has not at all lncnti(;ned that his
nephew was taken by the appellant to a field for |commission of
sodomy. Morcover, in case any attempt was made by the appellant for
commissicn ol sodomy upon Bilal, it is not understandable that wl-ly

any FIR was not registered against the appellant.

(N

o

7. In view of the above discussion, orders dated 12.02.2018,

s fr‘)'-

14.06.2018 and 04.12.201‘8.are set-aside and the appellant stands

reinstated in service with all back benefits. Parties are left to bear their

own costs. File be consigned to the record room.

ANNOUNCED S /

08.02.2023 ;

/ (SALAH-UD-DIN)

/ MEMBER (JUDICIAL)

/ / /i/ (( \ i (M CAMP COURT SWAT
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