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This is an appeal filed by Mr. 'p..'' today on 17/01/2023 against the 

against which he made/preferred 

departmental appeal/ representation on 19.12.2022 the period of ninety days is not yet 

lapsed as per section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is

Notification dated 22.03.2021 and. 21.10.2021

premature as laid down in an authority report as 2005-SCIVIR-890.

As such the instant appeal is returned in original to the appellant/Counsel. The 

appellant would be at liberty to resubmit fresh appeal after maturity of cause of action 

and also removing the following deficiencies.

1- Check list is not attached with the appeal,
2- Appeal has not been flagged/marked with annexures marks.
3- Affidavit be attested by the Oath Commissioner.
4- Annexures-B & D of the appeal are illegible which may be replaced by 

legible/better one. v'
5- Copy of retirement order is not attached with the appeal which may be placed 

on it,
6“ Six more copies/sets of the appeal along with annexures i.el complete in all 

respect may also be submitted with the appeal,
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
Vs'

Service Appeal No. /202^

Javed Ahmad Appellant

Versus

Government of Khyber Pakhtunkhwa and others Respondents

INDEX
S.No. Description of Documents Annex Pages
1. Memo of appeal with affidavit
2. Address of the parties
3. Application for interim relief

24. Copy of appointment letter A
5. Copy of the Levies KP ACT 2019
6. Notification No 4476/GB Dated 29/05/2019

Notification.dated 22/03/2021
C

7. D
9. Copy of Amended

21/10/2021
Notification * Dated E

10. Copy of Judgment Dated 29/11/2022 F
11. Copies of other relevant documents
12. Wakaltnama

Appellant
Through

"Syed Roman Shah 
Advocate high Court 
Mob No. 0333-9918830Dated:' 2^^/12/2022



before the service tribunal khyber
PAKHTUNKHWA PESHAWAR

V
......

Service Appeal No. (c 'iooQ_
('7 - [-5d33

Xj 1202^

Javed Ahmad S/o Lai Sattar R/o Shah Qaiser Banda, 
Banda, Tehsil Takht-e-Nasrati District Karak..............

P/o Bugara, Jahangiri 

..... ...............Appellant:

Versus

1. Government of Khyber Pakhtunkhwa through Secretary, Home and
Tribal Affairs Civil Secretariat, Peshawar. 

Provincial Police2. officer /Inspector General of Police, Khyber
Pakhtunkhwa, Peshawar

3. Regional PoUce Officer Kohat region Khyber Pakhtunkh

4. Deputy commissioner, Karak/commandant levies force Karak

................................................................................. Respondents

wa

APPEAL UNDER SECTION 4 OF SERVICE

AGAINST THE NOTIFICATION DATED 22/03/2021, AND AGINST THE 

AMENDED

TRIBUNAL ACT, 1974

NOTIFICATION 

LEVIES DATED 21-10-2021 WHERBY
NO.SO(POLICE-II)/HD/1-3/2020/MKD/

THE RETIRING AGE FOR THE
APPELLANT HAS BEEN REDUCED TO 25 YEARS OF SERVICE OR 42
YEARS AND FURTHER 45 YEARS OF AGE WHICHEVERE IS 

FROM THE AGE OF SUPERNUATION 60 YEARS.
EARLIER

PRAYER

On accepting this service appeal, the impugned notification Dated 

22/03/2021 and the amended notification dated 21/10/2021 

graciously be set aside by declaring it illegal.
may

unlawful, without
, based on mala fide, void abinatio and thus not

sustainable in the eyes of law.

Respectfully Sheweth;

1. That the petitioner was appointed on 09/09/2003 as levy Sepoy BPS-5 in 

Distnct Karak. (Copy of appointment letter is attach as Annexure
“A”)
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2f That initially the service of the appeUant was established and controlled 

under the Federal levies force regulations, 2012.

3. That after Constitutional (Twenty- fifth Amendment) Act, 2018 (Act
No.XXXVn of 2018) FATA has been merged in the province of Khyber 

Pakhtunkhwa the Provincial Assembly of Khyber Pakhtunkhwa passed a 

special Act for the Levies Force called Khyber Pakhtunkhwa Levies Act, 
2019 (Amended) wherein in section 09 of the said act services of the
levies force have been absorbed in Khyber Pakhtunkhwa Police., (Copy of 

the KP Levies Act 2019 is annexed as Annexure- B),

4. That bare reading of the section 09(2) of the abid Act Federal Levies Force
Regulation 2012 will be applicable upon the Federal Levies Force until 
the Provincial government will absorb the Federal Levies into police
department, hence, in the light of said act, the respondent No. 2 vide 

Notification No. 4476/GB dated Peshawar 29/05/2019 absorbed the
services of appellant and all the levies force into Police Department.
(Notification 4476/GB is attached as Annexure-C),

5. That in spite of the fact that the appellant service has been absorbed in 

Khyber Pakhtunkhwa Police, the respondent department issued
impugned notification Federal levies force (Amended rules 2013), No.
SO/Police-ni/HD/MKD/Levies/Misc:/2020
22/03/2021, whereby it

Peshawar dated
stated that ail levy personal shall retire 

completion of 25 years services or 42 years of age whichever, is earlier.
was on

(Notification dated 22/03/2021 is attached as annexure-D).

6. That, it is pertinent to mention here that respondent issued another

2021,Notification bearing No. SO/Police/-II7HDl-3/Federai Levies 

Dated 21/10/2021 amending the first notification by increasing the age 

of retirement from 42 to 45. (Copy of the Notification Dated
21/10/2021 is attached as Annexure-E):

7. That feeling aggrieved from the action and an-action of the respondents 

appellant alongwith other colleagues not only of District Karak but from 

all over the province challenged the above mentioned notifications in



f'
various Writ Petitions Before the Worthy Peshawar High Court Peshawar, 
and as the crucial and important question was that whether appellants 

comes under the definition of Civil Servant or otherwise, a Lager Bench 

constituted and the Larger Bench of the High Court vide order dated 

29/11/2022 decided the

was

case in the following manner, ( The relevant 
portion of the said Judgment is re-produced Below);

In view thereof, the status of the petitioners has been 
declared as that of civil servants and the matter in question 
revolve around the term and; conditions of their service which 
does faU outside the jurisdiction of this court given the baring 
provision of Article 212 of the Constitution and as such 
instant petitions are dismissed; being not maintainable. 
However, the petitioners may approach the worthy Service 
Tribunal for the redressal of their grievances if so advised. 
Albeit, earlier the status of petitioners being civil servants was 
not determined, therefore, the petitioners may avail the 
remedy of appeal within the statutory period of limitation 
commencing from the date of issuance of the certified copy of 
this judgment in terms of the judgment of august apex court 
case in Gul Raqib Khan*s case 2018 SCMR 903.” (Judgment is 
attached as Annexure-F)

8. That the petitioner was directed by worthy High Court^ Peshawar to 

approach this honorable Tribunal within a statutory period of One Month
commencing from the date of issuance' of the certified copy of the 

Judgment hence this Appeal the followings amongst others groundson
inter alia,

GROUNDS:

That both the impugned notifications are illegal, unlawful, without 
authority, based on mala fide intention, against the natural justice, 
violative of the Constitution and Service Law and equally without 
jurisdiction, hence the same are liable to be set aside in the best 
interest of justice.

a.

b. That the petitioner has been absorbed in the Khyber Pakhtunkhwa 

police then as per law the government of Khyber Pakhtunkhwa home 

and Tribal Affairs has no right to frame/make any rules for the Levies 

Force, Hence the illegal notifications are liable to be set aside which 

was issued on abrupt manner.

/■ •<-.
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That once the services of the petitioner is absorbed in the Police th 

all the civil

c.
V en

servants rules will be applicable to the petitioner, therefore 

the respondents are required to treat the petitioner as a civil servant.

d. That according to absorption notification dated 

necessary entries were made 

and the petitioner was

29/05/2019 the 

in the service record of the petitioner 

upgraded to Police constable BPS-O?., similarly 
the petitioner starting drawing his salary according to BPS-7 and also

given arrears and risk allowance.

That the petitioner is young and' energetic civil servant and 

efficiently perform his duty, and if these notifications

e.
can

remain in field
the petitioner will get retired in young age which is against the basic 

principle of service, therefore these are liable to be set aside.

f. That impugned illegal notifications 

other fellow civil
discriminatory in nature as 

after attainiiig
superannuation while the petitioner will be stand retired at the age of 

45 year, hence the notifications may please be declared illegal.

are
servants will be retired

42 or

V .

That both the impugned notifications are against the constitution of

Islamic Republic of Pakistan. 1973 similarly are liable to be declared 

as null and void.

g-

h. That the biasness of the respondents are very much obvious from the 

fact that while issuance of the impugned notifications the petitioner 

was neither heard nor even informed thus all the proceedings thereof 

are illegal and against the basic rules of the services.

That now1. in august Peshawar High Court judgment it 
categoric^Iy clarified that the petitioner are civil servants hence the 

petitioner is liable for all the benefits available

was

to a civil servants 
hence the impugned notifications has no standings in the eye of law

thus liable to be declared illegal and against the accrued rights of the 

petitioner.
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That while issuing the impugned notifications department did 

bothered to take into

dedicated official and left

J-
notP

consideration that the appellant is honest and 

stone unturned to discharge his duties.no

k. That the impugned notifications have been passed in violation of law 

and rules of disciplinaiy proceedings and principles of natural justice. 
The authority wrongly and malafidly based the impugned notifications 

without giving any reason whatsoever, therefore the impugned 

, notifications fis order are bad in law.

■M

- /

1. That the fundamental rights of the petitioner have been violated due 

to the issuance of the impugned notifications 

services of the appellant was taken into high risk.
through which the

On accepting this service appeal, the impugned notification 

Dated 22/03/2021 and the amended notification dated 
21/10/2021 may graciously be set aside by declaring it illegal, 

unlawful, without authority, based on mala fide, void abinatio and

thus not sustainable in the eyes of law.

Any other relief not specifically prayed for but deems appropriate 

in the circumstances of the case may also be granted.

Appellant
Through

Syed Roman Shah 
Advocate high CourtDated: 2^f/12/2022

Certified that as per instruction of my client 
filed before this Hon’ble Forum.

such appeal has been 

/ Advocate

no

AFFIDAVIT
; ■

I, Javed Ahmad S/o Lai Sattar R/o Shah Qaiser Banda, P/o Bugara, Jahangiri 
Banda, Tehsil Takht-e-Nasrati District Karak, do hereby solemnly affirm and 
declare on Oath that the contents of the above appeal are true and correct to
the ^st of my knowledge and belief and nothing has been kept secret from this 
Honhle Tribunal.

/V;' V • Deponent
A

■\J 7 i ■
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR

Service Appeal No. /2022

Javed Ahmad Appellant

Versus

Government of Khyber Pakhtunkh’wa and others Respondents

ADDRESSES OF THE PARTIES
APPELLANT
Javed Ahmad S/o Lai Sattar R/o Shah Qaiser Banda, P/o Bugara, Jahangiri 
Banda, Tehsil Takht-e-Nasrati District Karak

RESPONDENTS
1. Government of Khyber Pakhtunkhwa through Secretary, Home and 

Tribal Affairs Civil Secretariat, Peshawar.
Inspector General of Police, Khyber Pakhtunkhwa, Peshawar 

Regional Police Officer Kohat region Khyber Pakhtunkhwa 

Deputy commissioner, Karak/Commandant levies force Karak

2.

3.

4.

Appellant
/Through

Syed Roman Shah 
Advocate high Court

Dated: J^l /12/2022
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR

Service Appeal No. /2022

Javed Ahmad Appeiiant

Versus

Government of Khyber Pakhtunkhwa and others Respondents

Application for the suspension of impugned notifications
dated 22/03/2021 and 21/10/2021, so that the appellant
may please to continue their duty, till the final decision nf
the service appeal.
Respectfully sheweth,

1. That the appellant has filed , the above mentioned appeal (the 
facts and grounds of which may please be treated as part and 
parcel of this application) in which the date has not been fixed 
yet.

2. That the appellant has a good prima facie case and very much 
confident that the appeal may be allowed.

3. That the appellant is performing his duty the respondent 
department, if the status quo is not maintained the appellant 
will cause irreparable loss.

4. That the balance of convenience also lies in favor of the 
appellant.

5. That during the pendency , of the Writ petition the Honorable 
Peshawar High court Peshawar was kind enough to suspended 
the impugned notifications; therefore this honorable tribunal is 
pleased to suspend the said notifications.

It is therefore most humbly prayed that upon 
acceptance of this application the impugned 
notifications may please be suspended and the 
appellant may please be continue his services till 

. the final disposal of the case, ini \

Applicant/ appellant
Through /

Sy.
Advocate High Court 
0333-9918830
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V? "s ^ GOVERNMENT OF KHYBER PAKHTUNKHWA 
HOWIE & TRIBAL AFFAIRS DEPARTMENT 

PESHAWAR/.
No. SO(Police-ll)HD/MKD/LBVies/Misc /202a 
Dated, Peshawar the 22>3*2021

/

t

To
The Deputy Commissioners.

1/ MalaKand 
2. Swat

- 3. _LlpperDir
4. ’Lower Dir •
5. Upper Chilral ,
6. LowerChitrat 
7- Kohal

_fl. Hangu 
"9. Karak 

lO.Lakki Marwat
_ H.Torghar
- "SUBJECT: CHIEF MINISTER DIRECTIVES - RESTORATION OF SCHEDULEJil 

OF FEDERAL LEVIES RULES. 2013 AND SCHEDULE»IV _OF 
PROVINCIAL LEVIES RULES. 2Q1S

/

Dear Sir,
I amllirected to refer to the subject noted above arid'to forward herewith 

approved notification regarding arnerviments in Federal Levies Rules, 2013 in 
“ - compliance of the Proyrnctal Cabinet 5ecision dated 24-02:2021^ for further necessary

• ' action with intimation to this department, please. • • I

Ends. As abovet-
Yours fa thfuliy, )

Section Offici r \;Potice-ll)
Copy of the above Is Jonwardod to tho>

1. Section Officer (Cabinet). Administration Deaprtment, Khybar 
Pal^htunkhwa with'reference to the letter No. SOC(E&AD}/9-51/2021, 
dated OB-3-2021. .

2- Section Officer (D/AB). Home Department, with reference to the letter 
No. SO{D;AB)/HD/6-a/2020, dated 15-3-202T in compliance of SO 
(Cabinet). Administration Department letter quoted above.

3. Assistant to the Commissioners of Malakand, Hazara, Kohat and
“ Bannu, for information please. - -

4. District Accounts •Officers, Malakand. Swaf, Upper . Dih Lower Dir. 
Upper Chltral. Lower phitral. Kohat. Hangu, Karak. Lakkl Marwat and

; .

• Torghar »
5. PSlo the Secretary Home Department
6. P6 to the Special Secretary-lf, Home Department.
7. MalerFile

I
““ Section Offic 1 (Police-ll)

. I

f

V

Scanned with CamScanneri-
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To be substitutod notification of even No & datiL

I ■' I
GOVERNMENT OF KHYBER RAKHTUNKHWA

- HOME ARO TRIBAL AFFAIRS DEPARTMENT

NOTIFICATION
* Peshawar, dated Ifie 22-3-202f

In exercise«. of the powers 
Seciion-9 of the PATA Levies Force Regulation, 2012. lha Provincial 

Government of Khyber Pakhlunkhwa is pleased to direct mat in the PATA Federal 
Levies Force Service (AmanTedJ- Rules. 2013. Ihe following further amendments shall - _ 

be made, narnely:r -

Nn SOIPQllco-lllHD/MKDiLovlB3/Mlsc./2Q20t» 

conferred by i

Amondments •

In the said’rules:* Tl
1. in Rule 4, sub-rule (l). the fallowing shall be substituted, namely:

“(1)' CommandantshallbelhaappoinbngaulhDrityforlnilial-

■“recruibnenl arwi promotion up to the rarik qfSuhadan “
Provided that the appointing authority for purpose of

promotion to the posts of Subedar Major and Superinlendenls shall be 

Secretary. Home Department*. . • «.

2. For Rule 17, the following-shall be substituted namely;

**17. I^Urament: AH Levy personriel shall retire as per Scheduli^lll and no 
— extension ln"^rwice after retirement shall be granted**. —

3, For Schedule«llL.tho following shall bo substituted, namely:

*^cherluie*111 -
fseeaileiTl '  

/

:

/

!

Length of Service /QualltlcaUon for PromotionName ol the Post/ Rank' S.No. Age

Thirty Seven Years or
ThrerYaars' Service es 
Subedar Major or Sixty 
Years of age whichever 
to eattief
Thuty Five Years 

. ^ervtctt or Five Yeras 
-servse as Suoedar or 
Sixty years of age 
whichever ts earber

On me basis of Semonty*. 
curn4iiness from amongst 
me Subedars having 
Intermediale Cluaiincation

Subedar MajortSS-^J1

By promotion, on the basis 
of Semonty Cum Fitness in 
the following manner, 
namely;

(I) Fifty Percent (58%) 
frorn amongst the 

'' ‘Naib Subedars
having inletmediaie 
qualification, and

Subedar IBS>13)2
I

i

•|
(a) Fifty Percent <50%) 

from amongst Naib 
Subedars having' 
Secondary School 

. Certificate

!

;

Thirty Three Years' 
Service Of-Seven Years" 
Service as Natb* ’ . 
Subeoar or Suty Years 
ot age whichever rs 
earher.

By prorrujiion.. on the basis
of Seniont^Cum Fitness in 

following manner.

Naib SuOedar (QS*1t)i j
me
namely

(I) Feiy Percent (50%) from 
amongst me Hawaidars

I Scanned with CamScanner
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, . and
{») Fifty Percent f 

. aniongst Hawatdars,

'i
(50°/o) from

S. No. Name of the post / Rank

FTawaldar (BS-QB^----- :-----
Qwaliricailon for Promotion * Length of Servfce/

_________ Age
Thirty One years service 
or Three ye^s service 
as HawaldaFsr Fifty 
One years of age, 
whichever is earlier. 
Twenty Nine year? 
service or Three years 

_ ^service as NaiK or Forty 
.Eight years ol age. 
v/hichever is earlier, 
Twenty Seven years 
service or Three years 
service as b/Naik or 
Forty Five years of age. 
whichever is earlier.
Twenty Five years
^rvice or Forty Two 
years of age. whichever 

- Is earlier.'

A

5 NaiK (BS-07)

i 6 L/natk (BS‘06)
!

i

Sepoy (BS-OS).

SECRETARY TO
GOVERNMENT.OF KHYBER PAKHTUNKHWA, 

HQME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the>

1 Principal Secretary toThe Governor, Khyber Pakhlunkhwa.
2. Principal Secretary to the Chief Minister, Khyber Pakhlunkhwa
3. All Adrriihistralive-Secretaries to Government of Khyber Pakhlunkhwa.
A. Registrar, Peshav/ar High Couri.'Peshawar. ’ ”
5. AH Commissioners. Khyber Pakhtunkhwa
6. Alt Deputy Commissioners. Khyber Pakhtunkhwa.

, 7. Provincial Police Officers, Khyber Pakhlunkhwa.
6. All Heads of Attached Department in Khyber Pakh
9. PSO to the Chief Secretary, Khyber Pakhlunkhwa
10. Accountant General. Khyber Pakhtunkhwa.
*2' D 'ectton Information. Khyber Pakhlunkt^wa.
‘2 r/anggr Go^rnment Printing & Stationery Department. Khyber Pakhlunkhwa. 

-s requested i6 publish the above Noiiricaiion in ihe Extra .Ordmary Gazelle of 
•'"•/cer Fa-'n:ur.-<hwa and supply 50 copies fPrinled) of the samelo the Home 
CfepaitmBnt ' *

I \

5
unkhwa.

/

cction Offit 0 ’ (Police-il)

Scanned with CamScanner
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before the peshav\/ar high court

t
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MINGORA BENCH fOARUL QAZA:S)A/Air)^^>^2^,^,
------------------------------------------------------------------------------------------------------------^ ■ ■ ■■■ ' ■ ■': ■ ‘
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S' ’

-•.w.\. 'i*

W.P. No- — m/2021

-■o’

1. Muhammad Ghafar (Naikj, Regt / belt No.- 02,

2. Nowsher (Naik), Regi / belt No. 03,
3. Inayatullah (Lance Naikj Regt / -belt No. 5,

4. Umar Bakht Lance Naik Regt / belt No. 20,
5. Muhammad Vasin Lance Naik Regt / belf Np.21,

6. Akhtar Munir Lance Naik Regt / belt No.22j 

-7. Israr Ud Din Lance Naik Regt / belt No. .23-,
8. Sardar Hussain (Sepoyj Regt/-belt.No.'225,- ■

9. ; Amir Rahman (Sepoy) I'^egt / belt No. ■22‘6ir
10. Shah Hussain .(Sepoy) Regt /.belt No.-.250', -.r.i 
l:l/.Mukh/aqj‘\Ali-..(S^qy}kegt//^b^^

^^L4rMuhammadmcum0e^^^^^
15: .Tariq■:Mqkmqp'dk$ej(^}.Regij^.:iyeU "

15: Sctjjdd Ahjhad:S^:dy/Tqil6p-I^gt / p^
17. MuhaTrLmad/Ndeem 'Sepoy/Gardhe^^^^ ;bpU'[N.p

263, _
18. SarniuZZaH Sepqy/.CjDdk:Regt:/'k^h:NQi-k5^'.::t:/^

19. Mian-Uniar Khan Sepoy y- :Ccirpehter/Regt:/.--b^

266,

1. \i "A• ^ .:

i

;

r
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«ii
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'
A' ;.V. /*.

r-. ••/*>•. V •i
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1' ):
Jfe-:;\

'..I
.*■ •:

s' : •••. •
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• ‘.f; .

»
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LI'--'.I -Zdda Sepoy/MasQn.Regt -/ :beit.Np\:267,
21. Fazal Mdula.Sepoy/'kBniet'i^.Regt /‘'.hek^^^

I^3.0 MAR^S?1 Bac/i'a Khan-Sep6y/DhQbtkegt/-. delt>.JNo-.

•*; V;V.-

.s

' 2*4. Waqar Habib Lance Naik Regt ./ belt JVo; :2.5..,,
..belt.Nb-: -.j.. A ••V

• ■ ,• .

*
25. Irfan Lance-Naik Regt/ :belt'No: .2.7y '•r\

,, -■■■■

'Peshavyar-'ip'ig^^
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H,
Lance mik Regt / beU No. 28,. : . ;

Naik Regt f Nelt No. 29,
28. Muhammad Digar Lance Naik Regt, / belt.No. 30
29 Akbar Shah Sepoy/Electrician^. Regt / belt No. .

the . Deputy::;

6i26. Sajjad AH
27. Saida Hussain Lance

i

h‘:

nj

Levies at office 
district Swat at Saidu Shdr^'^

2T5,

Swat
Commissioner 

30. Haidar Ali Sepoy/pentert Regt/belt No.^-.
u

?!

31. Rahmat Ali —
32. Sultan Ali

Sarfaraz Khan sepoy Regt/belt No. 227.
. Shaukat Ali Sepoy Regt/belt No. 252,

35. Sana UUqh S^oy/Rlcctriaia
Shaukat ^ahmah Sepoy Regt/belt.No. 253

\/ /
Sepoy/tailor Regt/belt No. 2^68, I'•S

333.
34

n Regt/helt No. 271

36.
1.

■ i

..Petitioners -«■

«'I

viJKSirs;

through Chief Secretary: toKhyber Pakhtuhkhwa
GoverrimerUdfKhyb&r/Pakhirurikh^

1)l ;
I

2): . Secretary :to/Gdvemm^miP^ber :Pa ;

■ i
)■

::»

SuraX::Lemd£;l:i>epriiy^^G ■ ■3] Commandant
District Swat at.Saidu 'Sharif .Stoat

s
;

\

4j Islamic RepubUcM Pal'dstan tlv-diLgh Secretary 

_ government :6f jPiik^^^^ ^ '

M^slamabadj

;

yI
.1

Vi
■i
■(

Goi/erTiTTLe/it. of: Pakistan ^SAPPOiV!
IT 5jJ Secretary, to

division at Islamabad

;
0°iS' !

t
FILED TODAY ......Respondents/

!

^ '

V ;I 3.0 MAR. 2021}.V, Vi; potf EBI :*|
i Additional Registrar EXASVit. JEiU: . -%■:

Peshawar Hidh Cbifji 1

i;

i:
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; (JUDICIAL-DEPARtj^ENT);

•iCM 1<l6s;^:t}53y2Q2i;:^:^fR^7'jno-y^-
}::Jlf DGMF:NT v:
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SS-v:
' Vv*‘

^ ,
;pate of heariri^^^v—

■ Barri^ef;br.Adhin;for.Fi^i^
...

ail-»iil
29;1.1-;2022;::i;a:-v:: . •: ■•avv.-a"••• •;

..... ..........•...••.^ •; ;

.......

'av/.rt.A- ;Vv.:

.r.',; ••. 1

'.fia ■■-ii'

-.a,
■ ■ -.'• • •.

-; •••.
-=;A1 ^•.==

.-.•••!
KJA:- Aft-|QLiEVSHAH '-aii-L Throughiilhis ■'

{ ;• •
; .sirigle;:judgmeni.'WeasHaip/fi^;.d^iSe .lhi^'^1 *•i U.

^ • /
■ connecteciavrit ■;peUtbnsai3eaHngiN6s:33/^"

-a-;, a! a-.' ''A'-v/r-i'-’'.a-' •.•■.-
;

■^a.; 
..■aa
■-a^'a;a: 

•-•aav'A

■ - ’a,'

.:;.'
•V •

A^02fA- i#06:^02.7;^'}503:Afeb2^/ i ^
aa;,'a.,

. v*

:
M/2021; ::.siB-Mm2:i;:"456rMM)21-: :bo?

?■ •

M^02 laes ^;:M^C!2 ;.9^9.

M/2021;,Od8-;::M^O21,980-. m/2021,-1221-

M/2021, 12p-M/202i;i252^M/20iil22^0: 

P/202i,-i913-P/202i;;5092^/2621i. 5423-

P/2021, and ^bdjudicatlbh ■.

of a common bBestlon of law'and fact .'Is 

involved in all the petitions.,; whefein the

. .•*

’0‘

V’: A
I

1

r

petitioners - have; challengedA me'^ylres'^ of 

:SOv'cPoIicef-li)>>HD/ 

MKD/Levies/Misc/2020 dated' 22;63'202i; ■

whereby on the basis of.Impugned;office- ■ 

order bearing . No.128/DC/CSL:' dated/

notification No.
*•••.•

.•'/a
■a

.ATT uST
■a.IEX^AMSra a ' 

;, peshiiWar;Higfi;iC6uit:a

V* . •1L.V.’-,

A •
;

I



Y

t

1“.^

20.04.2021, they have been retired from

service with iurther prayer that they be 

reinstated into service from the date of their

retirement i.e. 20.04.2021 with all back

benefits, In alternative, they have prayed 

that the respondents be directed to treat

them at par with erstwhile Federal Levies of

. iFederally Administrated Tribal Area (FATA) 

and; absorb them in police and; grant them 

full pensionary benefits.
»,•,

2. Likewise In V\I:PMos.333-M/2021

334‘M/2021, 335‘M/2021, 338-M/202i, ■

345-M/2021, M6-M/202i.y ip35:M/20^] ^ ■ 

; ■ 1ie7-M/202i:, i206-mg2fi\12O7rMh^^^^^
; v-.r.;'." ? ;■

■ ■ 34-M/2q22, 212-M/202:and 993’P/2022 :\he :.y )
>•.

, ■ petifion'ers have-rnade.the'Tbilowln^ Ipfayer:

"On flccepfanco of {.this writ ‘ 
petition, tha Impugned Notification- 

■ SOV fPbWce^/y^I '

M/sc/2020 is against law and (he 

fundan^ental rights guaranteed by:- ■ 
the Constitution of /s/am/c

:•
. i

;
Republic of Pakistan, 1973, may 
bo deciarod liiagal void bb initio 
and of ho legal effocia on: the 
rlghts of the petitioners.”

* .'** *

:

■ : " A1'TE35^b: ■

:

:
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; . Similarly, ;inv;qoc,Wo^3a-^j^

W.p:No;367-M/2021
lii

and COC.. JVo.43fr 
;P/2022./n 14<P,Wo:T335-^^

seek . initfaHon Dfi

conterrifit;.'Of ;:; court 

proceedings :agalnst thd:TeCpondetits

violating -the' order :of-this
for

t

‘

court dated 

^'f'04:2021:pasBed:\n^^^^ -

:::

a

\
Brief fads of the case(s) are that the 

petitioners were appointed- .In the

3

1 t
“Swat

Sepoys etc. and^presently 

terms, and conditions of .their services

;
i

!Levies Force" as
i
!

V*are
regulated by “Provinciany Administrated 

Tribal Areas Levies Force Regulation 2012" 

whereunder besides PATA Levies Force 

Rules. 2012, RATA Levies Force Service 

(Amended) Rules 2013 were also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of

i

f’\
r- •.

• f

' I.

9

»
personnel of the 

force, which was amended vide notification i'-:

:•
dated 12.12.2013 in the manner that "A//

the personnel shall retire f:as per

Schedule-Ill and no extension in service 

beyond retirement shall be granted’', Qn

)
%

14.07.2020; . , vide^ N Nd^sb: ...•...*

y..
■(

1••

Peshawar fc:jiT;;,Court
■:

'i; .

:•
L.
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•:
*, ■(Police^|)HD/1-3, .:rule;:':>7:/ Was;: furt^^

amended, by. deleting^ schediiIe-!V;-as/:‘‘A//^"^^

un/formed force s/ia// redre from service 

on attaining the age of superannuation 

i.e. S/xty /eoj years of ^idiey may oprfor ■ 

retirement after cbmp/edon of ^enfy- 

five (25) years regular service”,
■’■rr.

Thereafter once again through certain 

modifications rule,, 17 was amended by 

giving iife to the deleted schedule-ill of the 

rules 2013 as-under:r .

;Vv

"Betlremeni; Ail levy personnel 

shaii retire as per ScheduMlI 

and no extension in service 

after retirement shall be 

granted.”
'

4 Being aggrieved from the ibid

amendment, the petitioners have filed the

instant petitions

Pursuant to the directions of this6

court respondents have filed their parawise

comments, wherein Issuance of the desired

writs has been opposed

Learned counsel' representing the. 

petitioners Vehemently argued thdt: the
i

:
• M-.:

. •.
l|••w .y

t1 ! ;

t
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impugned :NblificationisVarbitrary;.^ 

illegal; issued .wlthoul lawful.authority, and 

mala fide' ihteiUiom.lUst'iMo -depHve' -tti^ 

petitioners of their vested rights accrued-in 

their favour ■ hence violative of -their 

fundamental rights guarahleed under'the- 

Constitution and thus not sustalnablein the 

of law. That though the Impugned 

Notification was-issued under, the regulation 

2012'. However,.after the 25'^ Constitutional

amendment, :the said regulatiofi doei^nol .

. hold field,. ' .therefafe; .v .the . Impugned-^

r

t

, •

-i.,

eye

Notification Isdiabie-to be -set aside..;

■■:Cohverseiy,-V’--':--^wpf1^^^ a:a;..;vAAG

;

;repres6ntiH^v;tl-VB'irespon(iantk;pF^^

:7. .. - , C;'

...............

ii
••• •:.

- •. «
V

: -VA

a'-' arguih&^thaftanerilfe :^Si!|:^amBn^

Provincial Assembly passed the '

C,iitiMfvl6f'fe;:Ac#0^^
■:a r-iiA.:A;-."-::-

*'«***.*•' ' • • ‘-r*** A' '*"V**'**'C'

'■efstwhlfe^rPA^^werevS ....
" ‘Pfovinc/ai:}Admlnisteired':^bal^\:y.

•A!i
.........-Atij;

^ I
1

-.v--
‘-•A:-?:':- A-AA --'.-: ;

AA:
■ ■ AAsA'

‘ .B ■-.■•

•::! ■■!-.. -

; .•;
O

•-'r-"--"'-: A -

T.\.

ihciudlngi'^*

A:V-:;:AaA
'VAA''-:.....................

V--A •' . .A

A".. • ■
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therefore,., the .irnpugned,',.Nbjificatlon '

issued^perlaw^which :dbW jnot;require:in^

Interference : by this ' 

jurisdiction. ' under; /\rtlcld 

Constitution; -Further/ petitioners 

Servants, and

was:(•
1

i
•court /in;'its ^^wrif:

199 of ::;the

.y £
i \\.

i

■ are :Civll 

matter, in . question revolves 

around theterms and. conditions /of their

i
I

.1service which is the exclusive/domain 

Service Tribunal

of I..
the as such the 

jurisdiction of this court is barred given the 

explicit provision of Article 212

r
I;

of the h

Constitution V:
:/

8 Heard, Record perused.
■•/

9 Before discussing merits of the case 

we deem it appropriate to discuss 

background of the

:i

>;the ■ ■} 1

matter, in hand to 

properly comprehend the. issue involved

I!(
I

r
therein. It is worth mentioning that oarller 

the services of the Lewes Fo/oe

1;

were dealt

with under the Frontier Irregular Corps 

(FtC) rules,: 1962.which:Was .substituted^by 

the ■ Provincial/Administei^d/^^^

r

;
fS

i
'^^^ssJ^ome\Regui^6n^^ 

and Under:thB;said.TeguIatibh “JOA WL ■;

I

:
i. 1

t
I

( I•a* (

SWE
'

■ .'EXASV'
Peshawarfitgh/.Gou'ti

iER- 1

f-
i

i

■i
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Force (service) Ru/os; 20f2'! were framed 

for Provincial Levies Force. . While separate, 

.service TUles. were also : franied ihereurider.'
.....

mum
e' -

:*.•
for:PATA:Fed'M levie^rF^^^^

: .^duties in>?F^^?:-kribvi/h^as-:ira7X-;Fe^ 

■' ^Levi^s yForce^:Semce':^(Xmdh'd^ 

■:-.i013,^ Rule.-.17 ■6f:.ihe.:ibid'njieV'd

. ' t-
• ;•

:r: .;•■•••. x-' ;
.,*

'-v

■ ■ 5^the vretirbifieniv^of -cthe wesv:iiersdhhe!'-''

- .' '.-..y
* - x'^ -.aggrreve'd •frbmx^the JmpUgned •:NdtffiM^

■ • >_ ;-'XXxr•'•x':;::.y:;X .,
>icle ;which:the';'petltidners'5retiremdnt. ;age33'

;■;; 5:.: -' x.":®:;.:; : xV •' S.-- .x.
■ ;Was;: altered- wblch.^-Ts xhallerigedxby:''
X'Xi X, ::X:X:X :;;rw;x::xix:x.-

• ;V.;:•*

.•V

*: •; •

•V ■ :v,

i

* *:
' •;*.* - •

• .t

. — t,

•r•;
:..lhroughinstant';petllidns:

• - .16.: •• The ■■content .' rdf; :ihe- •'
A

v.-rX.;,•. :.•
>petilioners^|srthat!after;25'^JamehdrnentHtle5

. V

regulation'hasJlbstiHtVieffieacyiarid^sart 

> and. has.become; redundanfctHdrefore, ihe ■ ^
f /. «

ximpughed ^anniaridment-'.' under xT .7said 

regulation is Jlleg'alibeihg -void .ab ■inltio;' it-.is;
■ ■ ■ ■-•: • x'\ ■' .-S . ■' 'XX, • ''

' '■ worth mentibnirig': xtbaf; - ■ after'. ■'-.tHex.- 25*!^.'

\i
. •• r, -c

•,.;
X • .. '••..X.-'

amendment ‘;in -.;2018; 'bbthr. FATA ,& :pA-fA'i.;
. •* *. • • ^ '.v ..

;
-xxxXX;.;;;.

■■■

--
■ x

v^’iix 
. '•
«* • ri'" • .• ••
' - ‘ - '

• • '•

V

were., hfierged'x.in .'the-vpfbVince .■■ of. Khybef:;

. Pakhtunkhwa . and - Federal .'ieW8S:"Fdrce V: .
' i

: -EX.^IviteiteRX' 
Peshawar'H^gh Cou! I .

1
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■working. Iri FATA. was . merged ■ Jnlo. the. ’

regular police of the proyirice.., Albeit, in 

Malakand blvision, Levies^ Force • is: stili, 

regulated by "PATA FaderaTLevies Fared 

Service (Amended) Rules -2013 iri' view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through, which the laws prevalent in 

erstwhile PA TA al. the;'; time: of: 25*^ 

amendment. were allowed. ,to continue

including .regu'ialioh20,12-which:still,hoids

- I ■■

■ .;.

the field and as such the same is ^ 

. ;. Therefdre'rv-
S

Instfurnent.-:: j

/impugned-;. /SfefSi.....................................................
Nolificatiori wasissUed^byvthe'fe^pohdemsV^^ .

with lav/ful authority.

11 Moving toward the status of the 

■ petitl^ It Is worth mentioning that earlier 

this court while deciding WP No 528- 

:\;Ai2^0t6^</kramu//ah:s^caie);deterrnlne(d:;the^<:‘C^'.^:-'/^^-- 

.^':;:/status.df;persdhnel?6f^thb-:Pfev/nc/W/:/ieife 

■ :-\Fori:e ^as ■ihatH of-acivllV:serva:nts'>m':^;the-.;^H
■V ;:v>:Sv'--ft->

following •terms:--:;-';-'. ;v. '--.'iv:/. >■;;;

tj

;
sr• *'

• y-

r!»•

*• \ .'••

'.r• > *.

• r*
.-l.r.'-;-:'-!.",'; *. ,V

. • V

("Force") wes,grented statutory '

'...• • •■ -J- .;•• .••,•■ . ■ ■ •.'. ■ •'. • > •'.;...' -• r----■... ...... . .•; -. - ; •.•;•. ... . - • ■r.^-'y: u

S&Si

y:-

V * ;

Pakhtunkhvi/a fieguiailon -A/di.i ;i'br.- •; V:. .•••,:-^•.-'.. . .'•:V

) •.y,. ;

life; 'A .J

* .'****.'

..r.

•••**
-■■ ;-• *• % •,*

S:I:;E££5^
,.peshawarj^igirCoCirt/:;;

■v-: •y: >
■'>

■l.
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:j* * •- *.' rr'yi'r:;•.-■-•
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V
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- *•.\
■; •

^P'^!^/pRQguta^on‘̂ ripQi^g^^

(/le/Regiz/ato :e/r(^^g^s ;■^

■. 'Pfiiher^pjpe^nd^its^ijnhtit

• ..*•
•**. • ’

'. ■ 
•• ■

i’i'y/'- •-

. •i

.,v

...ii s
:S;y•-•'• .-r - -••

i -y ; ohs-^For-:;-:i= v •

yv,'
-■'v-:W-y^ v-3-r

yrBpradiA^d-aspndBr:-- ' ' '" ^
are-:;:-^ :'y;.

: •
•;-

:
y. Power to constitute 
maintain by the Fonie\ arid fits: 

functions:-

,.i ;,'and f .
• * •:

(1): 'Govemmehtymay':. 
cdnstitute ] and malntEiim^s Force, :/b^ - 

performing.' the-, following -fuhctiori^^'f' 

naniely:

V -

.(a) ensuring security of .roads in-FATA; .■
(b) ensuring security and 'manning ; of. 

piquet;

(c) .guarding Government; institutions v, 

and installations:

(d) . ensuring security of Jails ' and.'

arrested criminals;

(e) generally maintaining law and order 

providing mobile escort to VIPs;

(f) anti-smuggling activities-especially 

. timber smuggling:

(g) destruction of illicit.crops;7

(h) serving of summons or procedures; ■

(I) raid end'ambush;. and'

(I) such other functions as rGovemmerit K

a'y'- *:

.•*.

I

may,, ty no//ffca//bn'§^ V
..Gazetta,'::. ^rBqulm f-ilidf -:F6rcdl . ./ok

;; ff -i I y f
(2) :■[ ::invdlscHdiyB.pf:iHelr/urictiPris;^ vk- ^4 "'Mfly

':li

* • * '•••

f’ :
■ - I*

•:

■. V
• ••:

V/ ‘ >

k V .*. • ', .V

::
• *1'

' ‘r-k '' 4

:k'vk . p

; j

pWshawar TbOirt;:•
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-'•■'.•ie;:^gLf7^e^^7n'caroojS8hc'e^^

Regulation and the rules

(3) The head of the Force shall 
ybe^jiCommandatit^liri'fN^^^^^
'^imsdictl^y^' ■■■■ ■'■■^■■* ■■ ■■■■■-■^ ;....•■.- ■

(4) Secretary to Government,

■yy:^Mail0e%the}^dinpBten(^^u^^

,• ! -;■

iS* 

lii

^:.u !
p'
<!I tv,*: «4:7

.;7

'ci-' .V?\- •.!;r:-
V.'^v *• «r-' :;-:-r;

•i>.;.;.

:f-
r'V

■'ri'

;v:r.r/■v--’

(sj: .'^!-;;f?7e:rF6/r©'^ •>*•»,
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,*T'ir.v
remurieratlonS' Bnd bh'ail 'enjoy (such '..: 

leave and- ofher:privileges'^Bs.rTiay:be : 
' presented :by niles/ .*-vr

(7) - ■ The..officers' and.werribersrdf ': 

the Force shall wear such uniform as' '; 

may be prescribed by rules- or- 

instructions.

(8) The administration of "the 

Force shall vest in Ihe Commaridant ■.

■v'i;-.';

.'J-

in,, ,'his. ■:■Jurisdic^i^h':;(■y/Ho(:^■ishall({:■^ ■'■ 
adrhiriis^er,^t■■^l^facco(xlance^^^^.^^^ 

pr6ylsibns'::df-;'thiS::RegulBtidn}i^^^ 
and Instructiorisj-

fr
■'t.V. ; . y

iii■ fsH^i•j'r

>exerase:;7i/syp6vve?s'^nc/rpBV^^ 
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4. Powers and duties of 
oncers and momhars of the 

Force.—An officer or member of the 

Force shell- •.
■

i (a) take effective measures for ensuring 

security of, assigned 'jurisdiction and 

for safeguarding against acts .of . 
unlawful interference: •' . ■

*1

'(b) pfaverif ; unari/fiorized 'persbris -and ': s
. 1 V

■yehiciesifrorri access'toithe .territorial
.'I t'

.■-jjurisdictlon;'
\;(c)\: take^i }'effectivB:--^yme^sures;

*Vv.'•%
• i

i. I preventing:^-dabotagei: -ptacarnehti:6F^^^^^^^ i/- ::- ■ ■ 
car ribmbsV^/eitfsr 'bofririSi -darigerou

•*

Vr*

■•..V. ■.

sgffS:

. '. artide; an3,'.:camVge';;bf,-;a;ms.:.ani^{..': . :-
•: emmunW/bri ynio/rie^ ■-• r- •

. (d) -. Use ^.sochyarrp's;Britf'ammun/t/6ri;and;; 
i equii^onf^as;/riay^e-;abfc 

/hb'rCoriimbridart(^i:br'^yriri';/ttiWcaf^^^^

.1
:

>• - '••• .V I••j,...

;■.-V.aUf/iorizedjbji^ri/m^ ;v;-- 
(e): .searcriyerid'^arr^fyMhdiJt^

■ ■■anyyfpefsori'J;:w/7b' /i'e'tiuspBci(s';.:bf.:: ■■; 
■endangering;.-Vpr ■■;Bffemp//rigv':;;.v^^^^

- endari^r]dr:^avirig:eri(iangefed]thB^:j^p 

‘ :saiwi^an;/risfa//addn^nd7i^ 

/such>Mme;as/mby:be:neceissa/y:^

r:^--

'.HsS

•? .
«\ ' '*■

s-
,VVT.

:/rie id/sc/i'afge:of:h/s-aforasaid;buyes;.\-.:.'- '
........

and . " ■

V ■■■

: y(f) .r.p'eribrmlsuck other legal?}■■[:;- 
■ ■ ' ibe-edmpe^enijauS^

... .......... .... Tv-v;":-v;
•io^ v.'The.-'cIbse'.perusal ;pf-vtHe

•'>••;-

: -Regulatlbn'';wdald^{clear!y?^shdw..
■ that , the ' Force ;-.is ‘>recelvIng'^ 

salary ‘ '.from : the : ...Provincial .'
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! Exchequer: and' performs • the 

policing sen/ice in the erstwhile. 
PATA.
'21. 'Haying..said .thrs, .we", 
now fefer to the ciPcial; as to ; :
whether the . employees , .of the ., 

Force- can' be termed as a . .civil 

, servants and as such they cannot 
maintain a constitutional petition. • 

before this Court for enforcement 
of the terms & conditions of their 
service.
22. The connotation 'civil 
servant' is defined and explained 

in respect to the Province of 

Khyber Pakhtunkhwa, in the Civil 

Servants Act. 1973 (“Act, f973"). 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under:- 
“2. Definitions.—(1) In this act, 
unless the context . otherwise 

requires the following expressions 

•shall have the meanlr^s hereby 

mspectiyely assigned to them, that is 

to.say-

. \.
.

'
..

i

■ •

;

/.

i

I

\

t

i

■«. *.

(b): 'means;BipBredp
\ -a -memherPf ia./cMysfliwB 

Province, orwlw hol^^^^
'connection ‘with the‘affairs, of the ;. 
Proviiice, but doos nol include-

• • I.';•

•*;
•i !
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(i) 8 person who /s on deputation'to the 

Province from the Federetion or any 

o/her Province or other authority;
(ii) a person who is employed on 

■ contract, or on .work charged basis.
. or who is paid frprn cohtingancies; or:

'(iiij a 'peraon .who-. Is ::a';"Wori<er"
.. “.warkinah"'. ;-as,- ^dahned.' Jn^^Mhet 
. FactohBS rAct.:y:1934yi^Acr:^^ ';pr.^. „.

.Co/Tip^^/ori;:Ac//323^:^c^;*W/^^

:

{

or,
.5 ;

'.I -• -: . /
•i'v.'

;

1 I

/*
:tliiperusalfortHe:aefinltlori-h^^:-^ 

:X‘.;w6uld';-sh6W.:itHat^a';membef";bf^

. -who}/‘.holds V as-cwil -;';p6st- //itr:: 
xbnnection- wllh'4he.^affalrs 16f-:the' ■

23.I.

■. - s'..;v:'
■ I-.

>•.
; ••

•j.

■ Prbvinice v; is' - /.cjviU/ servant;'' /All'/,
*:.:

■P.akistan;-Serylces/are. explained
in Articia-260?of4he:^on^itutiQri;-/'

•: .
••TV'

jV
.-•-V •. '<•1 V

which :reads/as lunderI ;

... *•.:

t, ;;260;v,;;;.;vru.a Vi • •
.• 1..;:

:v;r-.\.....
i'*;;-V• 4t .. V

.s

. : • » aV'i\
• I a% a'aa

.%■ -"samcB' or Pakistan"- means '-ainy / 
■se/v/qa, .post. or officev/n.-.Pdnnec/fon; / 
: with: the /affa/rs!oA.:f/ie; 'FederaWqn'vor /:■ 
oF a. Prdv/hca'i: -and. /nc/udes: an.-A//- 

; .Pakistan-;- Servlcai .sen/ica - Ih ' -the '^^ 
ArmadPoroes: and,anyiother service' 
declared to be:a seryicB-ofiPaklstan ; 
by of boder Act of:[MajHs‘B-Shidora \

■; - •*

■ .

- -

!

•v-..

r\ .
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*.•

. v; ,

if‘ ■
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(Parliament)] or of a Provincial 

Assembly, but does not include 

service as Spaalfer, Deputy 

Speaker, Chairman, Deputy 

Chairman, Prime Minister, Federal

..

.1

:
Minister, Minister of State, Chief -

Minister,

!

Provincial':Minister,
[Attomey-Genaral], [Advocate-: 

yGerieral],] Par/famen^ Secrete/y/ ■pV 

[Cheirman or member: of a: Law: .

1

Cortimission, Chairman or member . 

of: the. Council/of: Islamic Ideology, ■

; Special .Assistant:- ^ .pnme ,.

; Attfer; Adwser^.
:M/ri/sterr Spec/a/ASsfeto 

Mlriistery.Adviser: (o .a Chief MlhlMer] : . 

or . member ;o/ 'a House^ 'b^ 

■proWncfa/ Aasomb/y; .

I

i

;

I
Whereas ; Article .•240- of •; the . ; 

:Constllutian,envisage^^1hat:- \

:"240. Subject todhe Co 'nstnutlon, , the . 
appointments to and the .coridiilons 

'of_service of parsons /n :if/je .seh/Zce; ' 
;OfpaWs(an>ba//:be Qfeferrnmec/^ : ■

M 
;(b):
a Province andipdsis Jh coririeciion-. 

W withiihe a/?a/ra:b^a^Pfbvjnce,;:byjor;;
■ .under - Act:Vof: . ihe;;.-^

. Assembly.
. Explanation.^. Jn . this' Article, -AH'; 

PoWsfan , Serv/ce" means :a .SeA//ce 
common to the Federation .and- the 

Provinces, which was in -existence 

immediately before the commencing

<

:
I* 11

: :in the case ’ofm^^^

;

- i;
•i;

•ij

/I
ii. C'V
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day or'w/j/c/j ;may be .crea(ed by 

. : af.[^ajlls-e-Shoom.(PariiemQnt)r^^^^^^^^

24.; The Phrase ‘‘performing in ;/: 

• connection with the ; affait^ of ■■ 

Federation or for present matter ; 

Province" was elaborately 

explained In the case of 

SalahuddJn and 2 others vs.

. :
\

;

i

.
I

'■

■■

Frontier Sugar Mills & Distillery
% Ltd.. Tdkht Bhal and 10 others

(PLD 1975 Supreme Court 244).
In the said judgment, the Apex 

Court has held:
"Now, whai is meant by the phrase 

"performing functions in connection 

with the affairs of the Federation or a 

Province". It is dear that the 

reference is to governmental or State 

functions, involving, in one from or 

another, an element of exercise of 

public'power. The functions may be 

the traditional police functions of the . 

State, involving' the majntQnanQe of 
.. . Jaw :and order and other'.raguiatory 

. activities: or fbey. Jriay compnVe j : ■ 
funcilons' perfWn/ng ;to;, ecdnom/c ■. J 

deve/opmenf, . .sdc/a/ - i/i/elfam, . 
.educatiori, public .utility service, a 

.■ ■■ other - State :BnterpriSBS. dr 
industrial or ' commerc/a/ ’ nature.

. drdmanly, these functions would .be ..

. . performed .'by .persons (or..agencies .

. directly, appointed, controlled and . 
financed ■ by the, Stale, (l.e.; by the .

V

;

■1

t

i

I

t

j

•'f

i

■(
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)

i

J
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Federal Govarpment or a Provhcial 
Govammanr.

25. Admittedly, as evident from 

the bare reading of paragraph-3 & 

4 of the Regulation, the present 
petitioners are performing policing 

service In the erstwhile tribal area, 
however, their terms .and 

conditions are being regulating 

through Regulation No.l of 2014 

and after the omission of -Article 

247 from the Constitution; through 

•a provincial statute i.e. the Khyber 
Continuation of Laws in the 

Erstwhile Provlncially Administered 

Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. lit of 2019), 
the operation of Regulation No.l pf 

2014 was continued. Thus, the 

essential criteria for being a civil 
servant is that the person holding 

the post must perform his functions 

In connection with the affairs of 

Federation/Province and the terms 

and conditions of his service 

should be determined by or under 

the Act of Parlfament/Provincial 
Assembly. The Apex Court in the 

case of Fedaration of Pakistan 

through Secretary. Ministry of

i

\

IInterior (Interior Division). »
Islamabad and 2 others vs.

ED p
•EX^faLWISNBR - V 

Peshawar High Court . \ I

\

I



Muhamrpad Nayir
: f^S9S;SbAW tosy^v whiW^deal^

. with the .case bf ;.an \empIoyee of 

. ■ Pakistan 'Rangers' has,

;■ lhat;

...Perasa/ of f/7ese Wes clearly

s/7Diys f/iaf /hey all embracing, 
and. therefore, under the arnendmenl

are.

of. section .1 of the Pakistan Rang 

Ordinance, these rules Would, prevail
ers

over the Rules of 1973. The Pakistan 
Rangers Ordinance was promulgated 
to constitute a force called the

Pakistan Rangers for the protection of 

and maintenance of order in the 

border areas. Since with regard to the 

status of the members of the force the 

Pakistan Rangers Ondinance is silent, 

therefore, it can be safely said that 

the employees of the Pakistan 

Rangers will be deemed to be civil 

servants as they are performing 

duties in connection with affairs of,the 

Federation and hence under the 

Service Tribunals Act, 1973, .an 

Bppaal by a member of the. Pakistan 

, Rangers mgarding- a .matter relating 

- to temis and conc////ons,of ;/jts se/vtce 
■ - is competent; ^^efore:: the Federal 

. Service Tribunal.

I

■

' t

;
26; iSImiiarly, ,ln oasB' Aof: .■ 
Cammandanf
'Qonstabuiarv.

.4 *

Fronttiar:
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othBrs vs, GUI Raaib Khan and

oY/iers 720^8 SCMff 9031. the 

Hon’ble Apex;Court;has elaborately

■; r^examined/seryice; structiire^of :'the^:. V

employees pf, Frontier 

Constabulary, Which 'is established .

■ Under Frontier ; Constabulary , Abt 

(Act-XIII) of V 1915. > ; Relevant ;

. paragraphs . of the, said Judgment;-.

, are relprbduced asunder:-..

“6. . ./broad : ^ Yesls . . ;7br^^^

esrabteh/ng; the .;5/arus: and: c/iaradBr 
of a 6lvil sarvant- bme/pe ./rom .the ' 

ConstHutional mandate of the afore^ :

' I

•I
\

f

■t : •'

going Articles. Firstly; under Article 

of the Constitution,240(8)

appointments to and the terms and

•cond///ons of.sen/lce ofIha persons In 
the “service of Pakistan" are be

determined by or under Act of, 

Pariiament. Secondly, by virtue of 

Ariicle 260 of the Consf/fuf/on, 
'service of Pakistan' means any 

service, post or office in connection 

with the affairs of the Federation. 

Thirdly, under Ariicle 212(1) (a) of the 

Constitution, the exclusive junsdiction 

to adjudicate disputes relating to the 

terms and conditions of persons, who 
are in the service of Pakistan vests in 

an Administrative Tribunal, namely, 

the Federal Service Tribunal, these 

tests are mentioned in the . . 

.. Muhammad MubBen^us-Salam case .

1

r
i,

!

i

i
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■{ibld^atpp^i 686-689idf'the law napdrij^ c' 
- -Tha ■ .defihiti'on ;of ;f/ie -

^ ■seryantV. fn • .r/he'. -vAcf;.-• f/je ■ 
■■Corisf//uf/6ns//cn/aria;-g/ven ih Xriicle':.

\-266:nated^(^^

. : person whoyM^^^

, post -^infconnectlon wlth'-the'faffairs'pf:: ■. 
.'the Federation": including any such; 

post connected with defencB,\lo he a ' 
civil servant:.The larger Bench has in 
this msp'ect. taken the'.logicaf st'ep.to.. 
incorporate' the requirements under 

Article 240 (a) and 260 of -the 

.Constitution as the deRnltional critena 

■of the term ''civiiservanr-.(at:p: 682 of : 
thefaw report).

Having noticed the qualifying 

criteria of a civil sen/ant under the 

law, it Is appropriate-riow to examine 
the factual matrix of the present 

controversy. ■ The FC 'was; established 

by the NWFR Constabulary Act, (Act- 

■XIII) of 1915 ("Constabulary :Act"). I 

Section 3 of the -Constadulary^ Act 

empowers.the.FederalGoverhmBiitto'.

■.maintain-.the,FC.as.a::h ■^dr.'the

* '

V.i*.

•i;’- ‘ 'V •*. •>

^ "
.r-

*:

• .
*.•

.I

1 I

}
\

7.

; .

V

■ b'ettenproieciion'Bhd'admlhlstra'Udnqf;'^^:'
, the'.i.ekternal ■ frohtiBr^:yof-:Pal<ist^:y:; 

wliHiri-the-iimitsofo^^

• W/esr-FrbnWer. w

rauthdris6&\the'fedeial;G6vBrh'meni-^^^^^^^^ 
■emp/oy Y/ibvFC . bufWde; 0's: to 

•• adjolhlrig}.':ihe '-:-N6dH^W^^ Froritler-' '

;
; v'

* ‘ .

>•
(

y.. .

;•

Prdyiriceh otherpaHsOf-Pakistah for ,*.
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., \the ■ , better . protecifan 

. . ac/m/n/sfraf/dn bf^/hose;parts. Section 

5(1) .of the Act ibid-vests the'f^pderal ' 

Government with power to appoint 

. the Commandant and-other persons 

..including the District Constabulary 

: Officers or Assistant: Constabulary 
Officeis 'of. the.fgrce in one or.more.. .

' districts^ Sectiori 6 -delegates tO:itie / \ 

. Commandant ] and- . 'Distnct: . ■

.B^d'■

i

i (

I
I

I

CoriSt'abulary .: Officer] the - power to j:

. ; appo/^^ : sdddrt^/nale office• i- • V
I

■ . manner, pmscribed .[by -Ru^^ .

under . the . Federal 'i

Govemmenf exerc/sed. /fe 'power 

conferred by Section 21 of the'
.1

Constabulary.Act, to frame the NWFP. ..

1958Constabulary , ' Rules,. 

f"Cons/abu/ary f?u/0s''J, /n order, fo
5

provide the terms andr..conditions ]Of.
. • . ' * * * *

service of the officers and men in Ihe y

FC. ■

fl. It will be observed that the 

■ 'rnader of (ernis and conditions of 

service of the respondent-employees 

of the FC, are in the first place 

regulated by the Constabulary Act 
and elaborated pursuant thereto by- 

the FC Rules. The provisions made . 
by the Constabulary Rules are in 

furtherance of and In exercise of the 

power conferred by the Constabulary 

. Act. Therefore, the ■ terms and 

conditions of service of the 

employees of the FC are prescribed -

>

Pes!(;iaw;^r®

mT i*
,

■*.
:■.
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in the Act and tho Rules. The test laid 

down in Article 240(a) of the 

Constitution requires that the 

appointment to and the- terms and

■ conditions of service of posts .in 

, connection with the affairs of the

■ Federation end of a. service . of 

■Pakistan shall be dBtannlnBd Tby or V
V vnder an' Act ■. or Parilarrienh; The/- j ^ 
: pxpressldp:-'‘by,or unSe^^

‘ 240fa|-p/‘(he .Cbnsto/ort^:aLf(/7brizes^ ,
, /fhe^(ertns.anc/:cond/yons of sewe-o^

. a civil sen/ant /o be prowc/ed^bo^
. ^ . stapte^ dr-.-by .-Statutory.^ ^TTie'; :;: ; :

\.pr6visidn made- in iha. Cqnstabulary':

Act- and ■ the':

; therefore,: satisfy the ArticiQ . 240(a} ■ 

tesL The judgment In the Muhammad 

Mobeen-uis-Sa/am . . case :

endorsesthispoiritpfvlew:- 

“86.... The terms and .conditidns. of 

‘ service of those emptoyees, however, - .

ara/ requ/zad /d^ 6e -spec/)7ed under 
: Article 240 of the Constitution by dr: ; 

underActof'thdPadiamBrityjhus.the 
cqricluslon wou/d be-iba7 ;on// (dose ■ . ' 

persons, 'Who are' in the service, of 

PaWs/an, as discussed Trere/naboVe, : : ,
■ and .if their terms and conditions are 

governed either by a . statute , or. 

statutory rules, !n:tBrms:Of Artlcle.240 , 
of the ■Constitution, can seek remedy 
before the Service Tribunals.,"

27. Similarly, this Court. In the 

case of Gul Munir vs. The

. ;

j
I
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i
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/^/aniabaof

■;('C/S|--645j; ori-therbasi^

down’:;:;by'. 'Apex;: I'^Courtg^

■:Command^hf:::'' ■

Cdhstabuian/

i •r. i

i
:v-‘

\ ''::i* ;•
• .»** •

'iFrohiief y .; •
______ Kiiiitiery'i •■ -1. •• : rv

•

;;; f20«i^SCAW.;:Sb%;while'sd^aih^- 
viiasa <9f .ii^efekl ;;;

F6re^;Vr:^hich ;/nW^s^-^:e^ablisHfed"o'^

1'.. *

" ■ /•■
• t•-

'r.*r .

:thrbUgiT;,i”;FedOralJ:;;;y 

-•structure-;:^^ or?-;.-:seh/lce:'-'’.fbr’"ntS"

•. - W . .
. M' i. :'* •. r : ;, :•

*
■■■ employees/force- ■ as 'Vprov^^ 

•Regulation;No; r.of/^Ol4;has^held

ithat- employees :b’f 'the .Federal: 

’Levies Force whose terms and 

;conditions of service .are governed 

. under Federai Levies Force 

Reguiation, '2012 are civil servants. 

Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014. qualifies the criteria 

of being-civil, servant .in view ,of .‘its 

composition, functions, and - duties 

as per .law laid down by the -Apex 

. Court In the cases .of Federaffon of . 
- Eakistah .mrobo/iV Secretary:

' iin;- :

!

OivislQh)^lskmab^y:ah^:ij^tt^ . .•*,
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VS. RO-ITT Ex-^DSR Muhammad . i...... *.

Nsilr f1998 SCMR 10B1] and 

Cb/h/rianc/ant ■ Frontier• »

Constabuiarv. Khvber ; 

Pa/cbfbnfrhiVa; Pesbawar and

: otfrere vs, Gt// Radib Khan: and
other^(20l8SCMR-^03):Ms\^

■ preliminary objection Taised by 

..learned, -counsels . for the ... ^

.-respondents: is. sustained and 

accordingly, the'present petitions in '

: view -Of .^Clear:' bar:..- 

■ Article5212 of'|hevCdnstitution:are 

; not maintainable, .the ^ : p 

petitioners. .. may:, ..agitate . their 

. grievances :.befofe the .Provincial.

. :;..ServicBS\Tribunal.-Hbwever,-priQrto: 

thiS judgrTient,- the. status of present .
. . petltlohers.-beirig a ,civil servant .was 

not determiried and in the similar, .. 

cases, the Apex Couri in Gui Raaib 

Khan’s case (2018 SCMR 903) 

has held that;

“11. it follows from , the dicta laid 

down above that the protection of the 

border areas is a sovereign function 

belonging to .and performed by the 

Federation. The same ■ duty Is 

performed equally I the present case 

by the FC not only on the frontiers of 

KPK Province but also by maintaining 

order in other parts of Pakistan, For. 

discharging such functions, the .
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servants. Insofar as the question of 
- competent remedy In respect 'of
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.: c^-V'seMcB .'■OA'

Service ^nbunai'Is^vailatiiS^tiv'^^^^
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- ■20^2" ■ ■. Therefore,;, we ' 'believe-:, that','the-;.
;■ ■■■',■ ■' V,’. ",' ■

vstatCiS' otpetitlonefs.;ls' that.-of :civil serVahts

i

•, ; .I ■ i; .•
'teal! pra(hiMl:and;rnaterial;piarp6ses, and;. 

■; as>uch;';>.the-?. ;mattet ;V6f;termsr .arid; 

;cohditions of 'iheir .^seryicB^vsquarely ' ^

•;

’ >

I

outs!de:;ihe;arfibit.:0^te^;l^''*®^*'?^'^
'i •:'

':.^'court given ^ the:-: Bxplicltvbar-.-co'htalned ;-ih:-. 

Article 212'^;bfthe :'CbnstltuliDh; • As: earlier/i

; •

discussed. service rules .of/the petitioners 

(PATA Federal Levies Force) and' 

Provincial Levies/Force .boih-.were-.framed 

under -the provisions of /‘Provincial 

Adm/n/sfered Tribal Areas ■_ Levies .Force 

Regulation. 2012“ and-through the /5/d 

judgment, the personnel of Provincial 

Levies Force were declared as Civil 

Servants after exhaustively discussing the 

FTiatter of Levies Force performing their' 

duties in PATA. Therefore, on the same

r I

I;

; ‘ •*

;

premise, we have,no hesitation to hold, that

the petitioners . are .Civil: Servants as- their r
..

■;'vSBrVlcb:.yulfiil^'the:'entlfeteterja:\of"':dta^ ;
• .*•

sal;
Servants :Sb: provided /by/the ;law.;Xearned/

; • •
counsel ■Tepresentlhg-theipetition^^ :
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:
not- .distinguishthe - ' status .-.■■.of .-Jpetitibriers 

(PATA ^Fedeml ':L:BVies-.-Pome)'-.yis:.a ■ iViS 

■prby/rtc/d//L0a^y:Fb/ra'-in'ahy'Tnann 

forces- arerperf6rniihg:theif-:fuhctions:ih--the-

1

.*
: •;1 t.

I.

•:
; ■

; same '.'area-j'for.-- the .. -/same':!.:obJect-;:'and;

bnd-'ibbtH .;are:‘,being .maintained

^ 15

;. * *•i-
purpose,

..'through V .■the'r.-. .provincial;.';':; exchequer/

-Thefefore;'the:'.matters: .narl'sing’'butt-bf^-;^ 

terrhs" and;:. conditions ■; of-'service f-ofthe

V
... ’:•*,* •

;• :•
.*.

:
i

.. petitioners-are' ;. only':/afn'en'ablev.;.to y'ahe: 

jurisdictiori 'of-.the Service T.Hbuh 

- of Articre ^^l i^of-the cdnstiVutlo'h;. ,
••■••-.-.v -'v.-.' . -.O
So; far;:es-'the cbhteritldn' ofipetitlon'ers 'V 

ihat'they have'-.-challenged'^he-vires'; 6f;;'t^ 

impugned Notification . and' as/such' .the 

same are -not-.amenable to'-the -jurisdiction, 

of the Service. TribunalV Is ; concerned-, 

suffice it to state that it has Ipng; been 

settled that Service Tribunal has ample 

jurisdiction to deal with the issue of:vires.oV 

the law and rules framed thereunder. 2015
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Therefore, the contention so agitated at the 

bar i's misconceived and as such repelled.

In view thereof, ■ the status of 

•petitioners has been- declared as that-of
! •

Civil Servants and the matter-In. question .

•revolves around. theMerms* and; conditions.- 

o*f. their service;which.does faH;6utside the., - /•

■ jurisdibtiori' bf ■ this court ■giyen^-.the---baring ■

K

...................... .. ••••V'-'--- .
';^''.prbvisiphy6fiArtible:212vbf:^he:;Gpnstitutldn\ 
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status of'/petltibriers'being':
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BEFORE honorable PESHAWAR HIGH COURT,
PESHAWAR

CM In Writ PetiBon No. 1335-P/2022

.-.Petitioner'Lai Nawaz and ottiers .- 
■Versns

andICiyber PalBitunkhwa,ofGovernment 
others.............Respondents

APPLICATION FOR ISSUANCE OP JUDGMENT/ORDER IN WRIT PETITION 

P/2022 AS WELL AS FOR CORRECTION IN THE SHORT ORDERNo. 1335-
OF COC NO. 436-P/2022, in Writ petition No; 133S-P/2623, DECIDED ON

DATED 29/11/2022

Respectfully Sheweth,

Petitioner hnrribly submits as under;

1. That the above mentibhed writ petition along with 39 otBer identical wnt
29/11/2022; (Cause .list of 

annexure-A)
Petitions was fixed for : hearing on

attached asis29/11/2022

2. That the .main writ petitions No 367-H/202r aloiig'^^^^^^ the other

identical writs were' decided .by. the -Larger Bench, on .'tlie -date fixed.. ■

the judgment'was received:to”the .petitioher .cih '17/■12/2022 arid 

perusal'of the judgment it transpired that all the identical writs 

dismissed being xiot ihaiiitainal3le . and the petitioners

3: That:
from the

were directed 

but

is mentioned in

were
approach the -wortliy aeiTice'tribUrial for redressal' of grievances 

unfortunately neither the wnt petition of the applicant 
the main judgment nor : any ; short urder is issued in the Writ .petition.

as V Annemire-B)

to

the judgment is -attached(Copy ofi:

4. That when the applicant approached to the service tribunal for filing of
■ returned on . the scbre' that 'Neither tlie writ

t

appeal the .appeal was
petition of the applicant is dedded nbf the Nunlber uf the applicant’s writ

is nieiitiohed ^in the .in^'JudgiiienttCbpy^ o^ sUp is

■j
t

attached as Aniiejnire-Ci

CM CbRRECT10N2a-2023 IN WR1335.2022 UL NAWAZ VS'GOVT PGS4D USB.pdl5 ?es’/
i
I

i
I
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>»»•» PESHAWAR HIGH COURT, PESHAWAR.

FORM “A”
FORM OF ORDER SHEET.__________________

Order or other proceedings with Signature of judge or Magistrate and 
that of parties or counsel where necessary

-5-
v_.-

Date of Order
or Proceeding

Serial No of 
order or 
proceeding 321

CM tsiQ.28-P/2023 in W.P.N0.1335-P/2Q22,
16.03.2023,

Syed Roman Shah, Advocate for 
the applicants/petitloners.

Malik Haroon Iqbai, A.A.G for 
official respondents.

Present:-

ATTiniiP SHAH. J:- Through instant

for ' the

S M

counsellearnedapplication,

applicants/petitioners seeks addition/insertion of 

petition NO.1335-P/2022 in the main 

judgment dated 29.11.2022 rendered by Hon’ble 

Larger Bench of this court in W.P.No.367-M/2021 

along with other identical matters as the same

has not been shovtfn mentioned therein.

■!

writ

Malik Haroon Iqbal, A.A.G present in 

other cases has got no objectioncourt in some 

over the acceptance of this application.

Record reflects that W.P.No.No.1335-

I
0 '

1

p/2022 was fixed before the court duly mentioned 

in the cause list of even date arid; the same was 

heard along with other identical petitions, 

Inadvertently, it could not be mentioned 

in the main judgment. The non-mentioning of the

I'

also

however

I !
writ petition is. therefore, neither intentional, nor

has been left
I

deliberate, rather, the same

I
/

I



s>
Viiv-- unintentionally In the main judgment rendered

•->1

therein.
In view of the above, this application 

stands allowed and the writ petition bearing 

No.1335fP/2022 shall be deemed to have been 

decided by the Hon’ble Larger Bench of this court - 

in the judgment rendered in W.P.No.367-M/2021 

and; the attendance of the learned counsel Syed 

Roman Shah, Advocate shall be considered to be 

marked in the writ petition as well as in COG.
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