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Order .

Appellant with counsel present. Mr. Muhammd Riaz Khan 

Paindakhel, Asst: AG, Mr. Ziaullah, DDA alongwith Mr. Shairbaz, 

SO for respondents present. Arguments heard and record perused.

.12.11.2019

This appeal is also dismissed as per detailed judgment of 

today placed on file in service appeal No. 318/2018 titled “Dr. 

Akram Khan-vs- Government of Khyber Pakhtunkhwa through 

Chief Secretary, Peshawar and four others.” Parties are left to bear 

their own cost. File be consigned to the record room.

Announced:
12.11.2019

Ahmad Hassan) 
Member

V

(Muhammad Amin Khan Kunid) 
Member



> .

Counsel for the appellant and Mr. Usman Ghani, District Attorney 

for the respondents present.

02.09.2019

Learned District Attorney stated that the present appeal was assigned 

to Mr. Ziaulls^, Deputy District Attorney who is not available today due to 

death of his relative. He therefore requested for adjournment. Adjourned to 

2^10.2019 for arguments before D.B.

(Hu^aih Shah) 
Member

(M. Amin an Kundi)
Member

25.10.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheil, 

Assistant AG for the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned to 12.11.2019 for 

arguments before D.B.

V
(Rdis^ Shah) 

Member
(M. Amin Khan Kundi) 

Member

i >
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Counsel for the appellant and Addl. AG for -the 

respondents present.

. 18.03.2019
•s'

, Learned Counsel for the appellant requests for time 

to prepare the brief also in view of previous judgments of 

this Tribunal regarding the preposition involved in the 

instant appeal. a

Adjourned to 08.05.2019 before the D.B.

ChairrnanMember

Counsel for the appellant and Addl: AG for respondents08.05.2019

present.

Due to paucity of time, the instant matter is adjourned to

03.07.2019 for arguments before D.B.

Member

Counsel for the appellant and Mr. Muhammad Jan, Deputy District 

Attorney for the respondents present. Learned counsel for the appellant , 

requested for adjournment. Adjourned to 02.09.2019 for arguments before 

D.B.

03.07.2019

ok A
(M. Amin Khan Kundi) 

Member
(Hussarn Shah) 

Member

y.
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Counsel for the petitioner and Mr. Ziaullah, 

DDA for the respondents present.

12.03.2019

Instant application for restoration of Service 

Appeal No. 845/2015 is resisted by learned DDA on 

the sole ground of being barred by time.

The appeal was dismissed for non-prosecution 

on 25.09.2018 while the certified copy of order 

suggests that the appellant applied for the same on the 

date the appeal was dismissed. The requisite copy was 

prepared and delivered to the appellant on 05.10.2018. 

The application in hand was filed on 12.10,2018 which 

is very much within the prescribed time.

/
I
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It is noted in the application that the absence of 

appellant was due to the fact that he was stuck-up in 

traffic due to construction of BRT Project while 

learned counsel for the appellant was indisposed on the 

relevant day. It is further noted that the default in 

appearance was not willful on the part of the appellant 

but was due to the unavoidable circumstances. The 

application is duly supported by an affidavit.

f

;

In view of the above, the application is allowed 

on payment of cost of Rs. 1000/- . The appeal shall be 

restored to its original number and shall come up for 

arguments alongwith identical appeals on 18.03.2019 

before the learned D.B-II.

Member Chairman



Form-A

FORM OF ORDER SHEET
Court of

Appeal's Restoration Application No. 371/2018

Date of 
order
Proceedings

Order or other proceedings with signature of judgeS.No.

2 31*1.

;r
i

The application for restoration of appeal no. 847/2015 

submitted by Mr. Muhammad Ayub Shinwarl Advocate may be 

entered in the relevant register and put up to the Court for 

proper order please.

12.10.2018
1

1
I

\

REGisfRS^>^ M 

This restoration application is entrusted to D. Bench to be 

put up there on 7- 2- *

(19
2

(Counsel for the applicant present. Mr. Kabirullah Khcttak,07.02.201^

Additional AG for the respondents present. Original record is not available

:he Tribunal therefore, original record be requisitioned for thebefore next

date. Adjourned. Case to come up for original record as well as replicition

and arguments on restoration application on 12.03.2019 before D.B.

(AHMAD (HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDl) 
MEMBER .

r.
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

57/ ?khto i •• i» 
% - wxiL <ia J/2018

In re-Service Appeal No 8 ^ ^ ' /2015

C.MNo . ■

in - —l2_c3-i;

Govt of KP & othersVersusDr Muhammad Humayun

Application for restoration of the title Service Appeal 
dismissed in default vide order dated 25-09-2018

Respectfully Sheweth,

The applicant submits as follows:

1. That the title Service Appeal was pending adjudication and is dismissed in 

default vide order dated 25-09-2018.

2. That the non appearance of the appellant was because of the fact that he was 

stuck in traffic because of the construction of BRT Project and the counsel 
ill. Despite illness, the counsel appeared before the court on the datewas

fixed wherein he was infomied that the title Appeal is dismissed in default.

3. That the default is neither willful nor deliberate but was due to unavoidable 

aforesaid reasons and the application is well within time.

4. That it is a well settled principle laid down by August Supreme Court of 

Pakistan and this Honorable Tribunal that the. cases should be . decided on 

merits and not on technicalities. Furthennore the applicant has got a good 

case and valuable rights of the applicant are involved.

5. That the applicant craves permission of this learned Tribunal to rely on other 

grounds and produced any document in support of the instant application at 
the time of arguments.

It is, therefore, prayed that on acceptance of the instant application, 
the order dated 25-09-2018 whereby the title Appeal is dismissed in default 
may kindly be set aside and the appeal may kindly be decided on merits.

Applicant, .
Through ,

\-

Couns^



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

In re service appeal No. /2015

Dr. Mohammad Hamayun Petitioner

VERSUS

Govt of KPK through Secty & others Respondents

AFFIDAVIT

I, Dr. Muhammad Hamayun S/o Abdul Jabbar, 

herein appellant) , do hereby solemnly affirm and 

declare oh oath that the contents of the accompanying 

restoration application are true and correct to the best of 

my knowledge and belief and nothing has been 

concealed from this Hon’ble Court.

Identified by: D E P O.N E N T
7/

Muhamma
Advocafef P'eshawar

Shinwari
fS/ Dr--'-

\
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JN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

rroYim 
tribal

©tar, No
Service Appeal No ^ ♦ /2015

3

Dr Mohammad Hamayun S/o Abdul Jabb#^ 
Asstt Professor, Nowshera Medical Colleg^ .Appellant

Versus

1. GovermnentofKhyberPakhtunkliwaihrough Chief Secretary, Peshawar.
2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar.
3. Director General Health Services, Khyber Pakhtunkhwa, Peshawai*.
4. Secretary to Government of Khyber Pakhtunlchwa, Department of Finance, 

Peshawar.
5. Secretary to Government of Khyber Pakhtunkhwa, Department of 

Establishment, Peshawar.

Respondents

Service Appeal under Section 4 of Khyber Pakhtunkhwa 

Service Tribunal Act, 1974 against the impugned 

seniority list.lO

Respectfully Sheweth,

1. That the Appellant was appointed as Medical Officer (BPS-17) in the respondent 
Department on contract basis for a period of one year or till the availability of the 

Public Service Commission Selectee/retuni of the original incumbent from 

leave/deputation whichever is earlier by the competent authority in the prescribed 

manner after fulfilling all the codal formalities on 21-11-1995. (Copy of the 

appointment order is attached herewith as Annex-A)

Brief but relevant facts of the case are as follows:

2. That the said contract was extended from time to time without any break. 
Meanwhile the appellant qualified Public Service Commission exam and his 

sei*vices were regualrized as Medical Officer (B-17) in the Health Department 
w.e.f 27-11-1998. (Copy of the Notification is attached herewith as Annex-B)
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Appellant absent. Learned co^jnsel for the appellant 
absent. Mr. Muhammad Jah Learned Deputy District 
Attorney present. Case called time again but none 

appeared on behalf of the appellant. Consequently the 

present service appeal is dismissed in default. No order as 

to costs. File be consigned to,the record room.

25:09.2018
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25.09.2018 Appellant absent. Learned co^jnsel for the appellant 

absent. I\^r. Muhammad Jan Learned Deputy District 
Attorney -present. Case called time

r^.i :

again but none 

appeared pn behalf of the appellant. Consequently the 

present service appeal is dismissed in default. No order as
to costs. File be consigned to4he. record room. / •

! \
■:i

i
(Hussain Shah) 

Member:
(Muhammad Hamid Mughal) 

Member -

ANNOUNCED
25.09.2018
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None present for appellant and Mr. Muhammad Jan, DDA for 
the respondents present. To come up for arguments on 12.04.2018 

before the D.B.

08.02.2018
i

Member

Junior to counsel for the appellant and Addl. AG 

alongwith Hazrat Shah, Superintendent for the respondents 

present. Senior counsel for the appellant is not in attendance. 

Seeks adjournment. Granted. To come up for arguments on 

27.06.2018 before the D.B.

12.04.2018

irman,

Appellant absent. Learned counsel for the appellant and 

Mr. ICabirullah KJiattak, Additional AG for the respondents 

present. Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 16.08:2018 before D.B.

27.06.2018

(Muhammad Amin Kundi) 
Member

9*

(Muhammad Hamid Mughal) 
Member

Appellant absent. Learned counsel for the appellant absent. Mr. 

Usman Ghani learned District Attorney present. Adjourned. To come up 

for arguments on 25.09.2018 before D.B.

16.08.2018

(Muhammad Hamid Mughal) 
Member

(Mulianimad Amin Kundi) 
• Member



03.07.2017 Counsel for the appellant and Mr. Muhammad 

Adeel Butt, Additional AG for the respondents present. 

Counsel for the appellant seeks adjournment to produce 

Judgment of the Honorable Peshawar High Court, 

Peshawar^ Adjourned. To come up for ^jich' reperd artd 

arguments on 20.10.2017 before D.B.

«

recentc ^
r*

V

Hamid Mughal)(Muham^
Member

(Gul M Khan) 
h^mber

20.10.2017 Clerk to counsel for the appellant and Mr. Usman Ghani, District 
Attorney for respondents present. Clerk to counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 30.11.2017 

before D.B.
1

6.:
Member
(Executive)

Member
(Judicial)

30.11.2017 Counsel for the appellant and Mr. Ziaullah, DDA for 

respondents present. Counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 

0842.201g before the D.B.
\

Hr'
Member Tiamman( 2>i

r " ^

08.02.2018 None present for appellant and Mr. Muhammad Jan, DDA for 

the respondents present.: To come up for arguments on 12:04.2018 

before the D.B. r

phairman

■'A
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A
Clerk to counsel for the appellant and Mr. Amjad Ali, 

Assistant alongwith Mr. Ziaullah, GP for respondents present. 

Rejoinder submitted. To come up for arguments on 18.11.2016.

18.07.2016

-
Me rnber Member

Counsel for the appellant and Mr. Ziaullah, GP for 

respondents present. Counsel for the appellant requested for 

adjournment. To^ome up for arguments on 16.3.2017 before 

D.B.

18.11.2016

ChairmanM^ iber

Clerk counsel for appellant and Mr. Muhammad Adeel Butt, 

Additional AG for respondents present. Clerk counsel for. appellant 

requested for adjournment as learned counsel for appellant is not in 

attendance today. Adjournment granted. To com® up for arguments on 
03.07.2017 before D.B. / /

16.03.2017

\

(MUHAMMAQi^WVMIR NAZIR)
/memeIp^

(ASHFAQUE TAJ) 
MEMBER

■‘i

■i

£i
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Counsel for the appellant present. Learned counsel for the 

appellant argued that the appellant was initially employed as Medical 

Officer on contract basis in the year 1995 and after qualifying PSC 

examination appointed on regular basis in the year 1998. That one 

Doctor Muhammad Iqbal was appointed on contract basis in the year 

1998 and was regularized in service by the Governor with effect from . 

the date of appointment vide notification dated 9.12.2006. That the 

appellant is entitled to similar treatment. That the appellant preferred 

departmental representation on 2.4.2015 which was not responded 

and hepce the instant service appeal on 28,7.2015.

12.10,2015

4
<D
<i> 4

-o 1

lii
:

j-.g' f 
l3 
^(3

That the appellant is entitled to be appointed on regular basis 

the date of his contract appointment as treatment
/

meted out to Doctor Muhammad Iqbal referred to above.
I \ - <[ - t

Points urged need consideration. Admit. Subject to deposit of

security and process fee withm 10 days, notices be issued to the

respondents for written reply/comments for 25.01.2016 before S.B.
I-
r

chV*
Chairman

25.1.2016
Agent of counsel for the appellant, M/S Muhammad Arshed, 

SO and Yar Gul, Senior Clerk alongwith AddI; A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 29.3.2016 before S.B.
!:

i:

29.oV.2016 - Agent of counsel for the appellant, M/S Muhammad Arshed, SO 

and Yar Gul, Senior Clerk alongwith Assistant A.G for respondents 

present. Para-wise comments submitted. The appeal is assigned to D.B 

for rejoinder and final hearing for 18.7.2016.

:!

•/
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FORM OF ORDER SHEET
Court of

847/2015Case No.

-.-IOrder or other proceedings with signature of judge or MagistrateDate of order 
Proceedings ir

S.No.

ill.
321 .'-1^ U$ fi­ll ‘’■t-

The appeal of Dr. Muhammad Hamayun presented 

today by Mr. Muhammad Ayub Shinwari Advocate may be

il-28.07.2015 I1

14 r
entered in the Institution register and put up to the" Worthy 

Chairman for proper order.

if
ij’/

f -'m il✓
;\

regTstrar
This case is entrusted to S. Bench "^r preliminary 

hearing to be put up thereon 0 ^ ^

ii
1

^-7 -//'2

ji li:v
■ ^•1■■

M■A-

CHi^MAN
fli PLii I"

■ It
None present for appellant. Notice be issued to coun 

for the appellant for 10.9.2015 for preliminary hearing.

f'f13 04.08.2015

i; ^

P
!■

11
• ;:!V Iii A

!f'-i I
i'^fjiir-None present for appellant. Notice be repeated to 

appellant for /2-^/C>-/

10.09.2015
4 a

forcounsel for the
CT

preliminary hearing. ?!
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWARv^.

iki /2015Service Appeal No

Dr Muhammad Hamayun versus Govt of KPK through Chief Secty and others

INDEX

Pg NoDated AnnexDescription of DocumentS. No
Service Appeal and affidavit1.
Copy of Appointment Order 21-11-95 A3. .

27-11-98 BCopy of Notification_________ '
Appointment order of Dr M Iqbal 
Copy of Notification of regularization 

ofDrM Iqbal 

4.
08-07-98 C5.
09-12-06 D6.

Copy of Departmental Appeal7.

■?;

y

/

Appellant,
Through

Muhammad Ayub\j^ 

Advocate Peshawar ^ 

Chamber:
11-A, Haroon Mansion, 
Khyber Bazar, Peshawar. 
Cell No 03219068514

an Shinwari

1 ^

)

r:'



IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No ^ /2015 S^mco Tribii&al

Dr Mohammad Hamayun S/o Abdul Jabbar, 
Asstt Professor, Nowshera Medical College, Appellant

Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar.
3. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Department of Finance, 

Peshawar.
5. Secretary to Government of Khyber Pakhtunkhwa, Department of 

Establishment, Peshawar.

Respondents

Service Appeal under Section 4 of Khyber Pakhtunkhwa 

Service Tribunal Act, 1974 against the impugned 

seniority list.

Respectfully Sheweth,

Brief but relevant facts of the case are as follows:

1. That the Appellant was appointed as Medical Officer (BPS-17) in the respondent 
Department on contract basis for a period of one year or till the availability of the 

Public Service Commission Selectee/return of the original incumbent from 

leave/deputation whichever is earlier by the competent authority in the prescribed 

manner after fulfilling all the codal formalities on 21-11-1995. (Copy of the 

appointment order is attached herewith as Annex-A)
\

2. That the said contract was extended from time to time without any break. 
Meanwhile the appellant qualified Public Service Commission exam and his 

services were regualrized as Medical Officer (B-17) in the Health Department 
w.e.f 2^-11-1998. (Copy of the Notification is attached herewith as Annex-B)



3. That thereafter the Government of Khyber Pakhtunldiwa erstwhile NWFP 

promulgated NWFP Civil Servants (Amendment) Act (IX) of 2005 wherein the 

services of all the contract employees were regularized.

4. That in pursuance of the aforesaid Amendment Act, the services of all the 

contract employees were regularized. Similarly the services of Dr Mohammad 

Iqbal who was appointed on 08-07-1998 much later than the Appellant was 

regularized w.e.f 08-07-1998 i.e., from the date of initial appointment vide 

Notification dated 09-12-2006. (Copies of the referred Notification are attached 

herewith as Annex-C & D respectively)

5. That in the aforesaid developments, the Appellant filed a Departmental Appeal 
for regularizing his services with effect from the initial date of appointment i.e., 
21-11-1995 and give him due seniority, pension, pay fixation and other back 

benefits. (Copy of the Departmental Appeal is attached as Annex-E)

6. That the statutory time for deciding the Departmental Appeal has lapsed, hence 

this Service Appeal on the following amongst other grounds:

Grounds:

a. That the treatment met to the appellant is against the law, illegal, unlawful and 

without lawful authority, thus calling interference of this Honorable Tribunal.

b. That the treatment met to the Appellant is against the fundamental rights of the 

Appellant enshrined and protected under the Constitution of Islamic Republic of 

Pakistan, 1973.

c. That the treatment met to the appellant is based on colorful exercise of powers 

which is not warranted under law. The appellant has not been treated at par with 

Dr Muhammad Iqbal, which shows the discrimination met to the appellant.

d. That as per judgment of August Supremd Court of Pakistan reported in 2014 

SCMR 1289(d), the seniority is to be reckoned from the initial date of 

appointment and not from the date of confirmation or regularization.

e. That under rule 2.3(ii) of West Pakistan Civil Services Pension Rules, 1963 the 

service of the appellant being continuous temporary and officiating during the 

period of 21-11-1995 to 27-11-1998 as Medical Officer in Health Department of 

Khyber Pakhtunkhwa is to be counted for the purpose of pension, hence as law, 
rules and judgments of the apex courts the services of the appellant are to be 

regularized with effect from his initial date of appointment with all back benefits.

f That as per settled principles of interpretation of Statutes, the statute has to be 

read as a whole and its provisions cannot be read in isolation. In the instant case 

Section 2(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 and its other 

provisions read with its Section 19‘ amended by Khyber Pakhtunkhwa Civil 
Servants (Amendment) Act, 2013 entitles the Appellant for fixation of his 

seniority, pay, pension and other previlleges with effect from initial date of 

appointment.



Si';T.
g. That the treatment met to the Appellant is based on discrimination, furthermore 

the appellant has not been treated at par with other colleagues and against the 

principles of natural justice and the dictums of superior Courts.

h. That the Petitioner craves permission of this Honorable Tribunal to rely on other 

grounds at the time of arguments and produce any additional document if 

required in support of his Petition.

It is, therefore, prayed that on acceptance of this Service Appeal the 

respondents.may kindly be directed to:

a. Regularize the services of the appellant with effect from his initial date 

of appointment i.e., 21-11-1995, and give him due seniority, pension, 
pay fixation and other back benefits w.e.f 21-11-1995; and

b. Treat the appellant at par with Dr Muhammad Iqbal and

c. Any other relief deemed appropriate by this Honorable Tribunal in the 

circumstances of the case which has not been prayed for, may 

graciously be granted.

Appellant
Through y

Muhammad Ayub Khan
Advocate Peshawar.

an
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

>

/2015Service Appeal No

Govt of KPK through Chief Secty and othersversus

Affidavit

I, Dr Mohammad Hamayun S/o Abdul Jabbar, Asstt Professor, Nowshera 
Medical College do hereby solemnly affirm and declare on oath that the contents 
of the instant Service Appeal are true and correct to the best of my knowledge and 
belief and nothing has been concealed from this Honorable Tribunal.

Deponent

Dr Mohammad Hamayun
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DIRECTORATE. GENERAL HEALTH 
SERVICES, .m/FP, PESHAEAR.

NO. Ar7 0g7 /E-i,
%(IU /''995.DATED:

To 1

______

OFFER OF appointment ON CONTRACT BASIS.

Dr«

SUBJECT:-

MEMORilNDUM: -
Reference your application on the a.bove subject for the post of 

Medical Officer/ Women Medical Officer/ Dental Surgeon.

The- Competent authority is hereby appoint you as Medical Officer/ 
Women Medical Officer/ Dental Surgeon in the Horlth Department, 
Govt„ of Nl'/FP, on contract basis in B-17 for a period of one year 

till the availability of Pi.iblic Service Commission selectee/ 
return of original incumbent from leave/deputation whichever is 
earlier, on the terms and conditions laid down in the attached

1-

or

:
postefTT^ ^hfS

c.This contrac-f anpointment is not transTe
Agreement Deed. You shall be

enable.

sical fitness forThis contract appointment is subject t 
which you will appear before the Medical Board constituted by the 
Governments

2.

If you accept the offer of appointment on contract basis as a 
Medical Officer/Women Medical Ofticer/Dental Surgeon, the attached 
Agreement Deed should be filled in duly signed by you and should 
report at your ovm expense.
If you fail to report for duty at the station specified in para-5 
above, vathin Ten (-p) days, the offer of appointment on contract 
basis will be deemed to have been withdrawn automatically and no 
further correspondence shall be entertained in this resect.

4.

(DR.AZMAT KHAN AFRlDl) 
DIRECTOR GENEaiL HEALTH 
SERVICES, N\;FP, PESHAWAR.

/1995.

/•

/E-I, Peshav.'ar, theDatedNO.

Copy forwarded to the
Secretary to Govt.of NWFP, Health Deptt:Peshawar for information 
with reference to his letter No.SOCH)IV/5-i8/93, dated l6th Nov.1995-

for information & n/action.

1.

Medical Supdtr 

Divisional Director Health Services
2.

3-
4. District Health

Accoun'.ant General,NVJFPjPeshnwa'c. 
Disjferict/Agency Accounts Officer

for information and n/action please..

5-
6.

'•Ww.
C DR. AZMlT ‘khan AFRIDI ) 

DIRECTOR GENERAL HEALTH 
SERVICES, NWFP, PESHAWAR.

^,1 ;;.***«■

’^KHUSHDIL*

■L
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03'FICl:: 0? THE EG, KMilFH SeR33IOEo, Nv3FF,?ESHAvvAH. .

EKPERIENGE/PSRIPKSRY GMTIFICAGS.

It is certified that..-.Dr,M©bainTr)ad Hnmayur. 

5/0 Abdul Jabbar joined the Health Department ae IhG, 

(BPS-17) on contract basis on 25.,11o1995 and his serviced 

regularised by the HwEP PSC on 27,11o199S^v/ere

His history of service is as under:-

DCCoS.NO^MMS GE INSTIThr^ION

SloHO SHSj Bir at lioiergara 25»11 = 1995<. 
(attached to PGMI as 

7M0)«

©2oHO, BHU, Daman Shabqadar §1o®1od999 
Charsadda«

§5«,M0, SHS, Mohmar^ Agency

FROM

51u12p9o^

l9s^c1999o

31o12^2GS®,20 p 40 1 999e

17^1p2f©21c1c2@^1@4pDM0 PGMI LHHjPeshawarc

@5pMe^icolegal:l Officer 
Forensic Medicine KMG, 
Peshawar©

17o'1«2@@2 to-dateo

He has completed his periphery servicec
N\;

VC
FOR DlRB3TC(4

/ ERAL HEALTH 
NV/PP PESHA V/AR,,

ISHAQ KHAHp 
14©l2©2©@2o
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V. .-s:GOVElllN'MEN'r Ol' 
HEALTH DEPARTMl.CN'l'\ Itii'

%

Dated: Peshawar, the 9^’' Deceiabcr, •2oo(->.

ai-. Wi
^iiNOTIEICATION.

No.SO(E)n-n/8-i8/20o6, In exercise of the powers under section 23 oC ihc
1973 read with president order NO.io of 1969) die 

the contractual appointment of
IN.W.l'.P Cml Servants Act, 'M

Governor N.W.F.P is pleased to convert §
. 0.-.Mu!.ammad Iqbal ,so.n,„of Amir Waiz iCian presently worldng as Medical

•S
ii l)islricL Swatpnj:cguhw basis with cffcct^ the^

0(Tuk'r US~.i7 Mairagiu ..
dale cirhis contraelual apppintinent ius ••i$........ *

±\

ISEGRETAJTY HEAL'rH.
3

j

%II-.ndsl. No. <Sc dale.cvcn.

ir
-M

Copy to the:- -

ISecretary to Governor N.W.E.P 
Accountant General, N.W.E.P _
Director General, Health Services, N.W.E.l 
EDO (II) Swat.
PS to Chief Secretary N.W.F.P
PS to Sccretai-y I-Icalth.
DAO Swat.
SO (Tatlt;ation) Health Department 
Doctor concerned.

1.
• >

■h•>
24..

I5
6

■ ;jS7 5S l4
9
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Section oencer-n. i,

l;
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k
• The Secretary,

Department of Helath,
Khyber Pakhtunkhwa, Peshawar

Subject: Application for regularization of services of applicant with effect from the date 

of eontractual appointment i.e., 21-11-1995 with all hack benefits.

Sir

The applicant humbly submits as follows:

1. That I am a bonafide resident of District Peshawar and was appointed as Medical 
Officer in the Health Department, Govt of Khyber Pakhtuhkhwa against the vacant post 
on 21-11-1995 on contract basis for a period of one year or till the availability of Public 

Service Commission selectee / return of original incumbent from leave / deputation 
which ever is earlier, which clearly shows that the post against which 1 was appointed 

was a permanent post. Thereafter my contractual appointed was extended from time to 

time without any break.

2. Later on I qualified the Khyber Pakhtunwa Public Service Commission exam and my 

services were regularized w.e.f 27-11-1998.

3. That one of my colleagues Dr Muhammad Iqbal S/o Amir Waiz Khan who was working 

as Medical Officer in the Health Department filed an application for regularization of 

services with effect from the date of contractual appointment as such. It is pertinent to 

mention here that Dr Muhammad Iqbal was appointed was appointed in the year 1998 
whereas I was appointed in year 1995.

4. That the above said application was considered and he was regularized from the date of 
contractual appointment as such vide Nolillcalion No SO(l2)iI-ll/8-18/2006 dated 9"' 
December, 2006.

5. That I have served in the Health Department for more than 19 years but after qualifying 

Public Service Commission exam in the year 1998, the concerned authority has not 
given me the benefits of 02 years continuous officiating service on contract basis and 

appointed me with immediate effect i.e., 27-11-1998.
i

6. That on appointing me with immediate effect Le., 27-11-1998 I have been deprived of 

my 02 years i.e., 21-11-1995 to 27-11-1998 service benefits.

It is, therefore, most humbly requested that my instant application may kindly be 

considered and my services may be regularized with effect from date of contractual 
appointment i.e., 21-11-1995 with all back'beneflts i.e., pay fixation, seniority, pension, 
promotion etc as such as has been done in Dr Muhammad Iqbal Case.

Ap
I
-jDr Mohammad Hamayun S/o Abdul Jabbar, 

Asstt Professor, Nowshera Medical College
Dated: A | f ^

'1
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BEFORE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWR

APPEAL NO. 847/2015

Dr. Muhammad Hummayun s/o Abdul Jabbar, Assistant Professor, Nowsehra 

Medical College, Nowsehra.

Appellant
VERSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.

2. Secretary to Government of Khyber Pakhtunkhwa, Department Health, 
Peshawar.

3. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

4. Secretary to Government of Khyber Pakhtunkhwa, Department of Finance 

Peshawar.

5. Secretary to Government of Khyber Pakhtunkhwa, Establishment 

Department, Peshawar.

Respondents
PRELIMINARY OBJECTIONS:-

1. That the appellant has neither cause of action nor locus standi
2. The appeal is not maintainable in its present form.
3. That the appeal is bad due to non-joinder and mis-joinder of un-necessary 

parties.
4. That the appellant has concealed the material facts from this Hon’ble Tribunal.
5. That this Hon’ble Tribunal has got no jurisdiction to entertain the appeal
6. That the appellant has been , estopped by his own conduct to file the 

appeal.
7. That the appellant has notcome to this Tribunal with clean hands.
8. That the appeal is badly time barred.

PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO. 1, 2, 3, 4 & 5.

1. Pertains to the record.

2. Pertains to the record. As his service were regularized in 1998. However, he did 

not agitated/challenged the notification within time so the instant appeal is badly 

time barred.

3. Para 3 is misleading. The law with regard to appointment of persons through 

prescribed manner, on regular basis was abundant and the law of contract 

appointment was adopted on 1.7.2001. The appointment on contract basis 

through prescribed manner continued till the commencement of the Khyber 

Pakhtunkhwa civil servant amendment Act, 2005. Section 2(2) of the Act ibid 

provides that a person though selected for appointment in the prescribed manner 

to a service or post on or after the 1st day of July 2001 till the commencement of 

the said Act but appointed on contract basis shall with effect from the said Act be 

deemed to have been appointed on regular basis. The contract appointment of 

the appellant was made otherwise than in accordance with prescribed manner as



stopgap arrangement. The method with regard to appointment in prescribed 

manner has been envisaged in sub section (1) (a) (i) of section 7 of the Khyber 

Pakhtunkhwa Public Service Commission Ordinance, 1978 which inter alia 

provides that the Khyber Pakhtunkhwa Public Service Commission shall conduct 

test and examination for recruitment of persons to the civil services of the 

province and civil posts in connection with the affairs of the province in Basic Pay 

Scales 16 and above or equivalent.

The services of those contract employees whose appointments were covered 

under section 7 of the Khyber Pakhtunkhwa Public Service Commission 

Ordinance 1978 were regularized with effect from the commencement day of the 

Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2005.

4. Para 4 misleading. The regularization of Dr Mohammad Iqbal , Medical Officer, 

was an individual hardship case which was not done under the Act of 2005. 

Before his appointment, Dr Mohammad Iqbal was serving in an organization. A 

person having the same name was involved in subversive activities. However, Dr 

Mohammad Iqbal was arrested inadvertently. During custody, he lost his 

employment and his son was also paralyzed due to Polio disease. On release, 

the Provincial Government was desirous to compensate him due to his 

innocence. In the year 1998 as a special case the Governor Khyber 

Pakhtunkhwa erstwhile N.W.F.P approved his appointment as MO in Health 

Department on contract basis. He submitted an appeal praying that the Governor 

has never approved his appointment in Health Department on contract basis but 

it was appointment on regular basis. His appeal was placed before the Governor 

Khyber Pakhtunkhwa and was accordingly accepted as prayed for and the 

Governor Khyber Pakhtunkhwa under section 23 of the N.W.F.P Civil Sen/ants 

Act 1973 read with president order No: 10 of 1969, regularized the contractual 

appointment of Dr. Mohammad Iqbal s/o Amir Waiz Khan. Therefore the citation 

of this case as Precedence for regularization of appellant's case is inappropriate.

5. Subject to proof as laid. However, in terms of section 4 of the Khyber 

Pakhtunkhwa Service Tribunal Act, 1974, any civil servant aggrieved by any final 

order whether original or appellate made by a departmental authority in respect 

of any of the terms and condition of his service may, within thirty days of the 

communication of such order to him or within six months of the establishment of 

the appropriate Tribunal whichever is later, prefer an appeal of the tribunal 

having jurisdiction in the matter. Further the representation so announced is 

purely time barred neither any seniority list challenged by the appellant.

6. Para 6 is misleading. The present appeal has been filed in the hon'ble tribunal 

after a lapse of 10 years.

A



GROUNDS:-

a) Incorrect. Respondent^acted as per law & rules.

b) Incorrect. RespondenUacted as per law & rules.

c) Incorrect. As explained in replying para 4 above.

d) Incorrect. As per law the seniority: is to be reckoned from the date of 

regular.-. appointment.

e) Para 'e' of the appeal is misleading and incorrect. Rule 1.5 clearly provides that

these rules shall not apply to Government servants engaged on contract basis 

which contains no stipulation for pension under these rules.

f) As explained in replying parajabove.

g) Incorrect. No discrimination committed by the respondents.

h) Para ’h’ needs no comments.

It is humbly prayed that the instant appeal being devoid of merit and law may 

graciously be dismissed with cost.

T
Ci\ liIC

Secretary to Ges^fTofKhyber Pakhtiiilikh’f^a, 
Health Department Respondent No: 1 & 2

Director Gen^^Health Services 

Khyber Pakhtunkhwa Respondent No. 3

(4

Secretary to Govt: of Khyber Pakhtunkhw^ 

Finance Department Respondent No. 4

\Secretary to GoMof Khyber Pakhtunkhwa 

Establishment Depmdment Respondent No. 5

J
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

f

In re-Service Appeal No 847/2015

Dr Muhammad Humayun versus. Govt of KP through Chief Secty & others

i

;
INDEX

Sr No Description of Document Dated Annex Pg No
1. Rejoinder and Affidavit

Copy of judgment2.

Appellant,
Through

Muhammad Ayub Khan Shinwari
Advocate Peshawar

/ •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In re-Service Appeal No 847/2015

versus Govt of KP through Chief Secty & othersDr Muhammad Humayun

Rejoinder on behalf of Appellant

On Preliminary Objections:

All the preliminary objections are wrong, incorrect, misleading, 
misconceived and formal.

On Facts:

1. Para No “1” of the comments needs no reply.

2. Para No “2” of the comments is wrong and incorrect while that of service 

appeal is correct.

3. Para No “3” of the comments is wrong, incorrect, misleading and 

misconceived, hence denied while that of Service Appeal is correct. In fact 
the objection raised by the respondents in the instant Para has been resolved 

by this Honorable Peshawar High Court, Peshawar in case title Dr 

Rizwanullah and others Versus Government of NWFP through Chief 

Secretary and others reported in 2009 PLC (CS) 389 and was upheld by the 

August Supreme Court of Pakistan. (Copy of the Judgment is attached 

herewith as Annex-R/1)

4” of the comments is wrong, incorrect, misleading and 

misconceived^ hence denied while that of the Service Appeal is correct. In 

fact the case of Appellant is at par with Dr Muhammad Iqbal, hence 

deserving the same treatment.

5. Para No “5” of the comments is wrong and incorrect, hence denied while 

that of Service Appeal is correct.

6. Para No “6” of the comments is wrong-and incorrect hence denied, while 

that of service appeal is correct.

4. Para No



'V
On Grounds:

a. Para “a” of the comments is wrong and incorrect hence denied, while that of 

service appeal is correct.

b. Para “b” of the comments is wrong and incorrect hence denied, while that of 

service appeal is correct.

c. Para “c” of the comments is wrong and incorrect hence denied, while that of 

service appeal is correct.

d. Para “d” of the comments is wrong and incorrect hence denied, while that of 

service appeal is correct.

e. Para “e” of the comments is wrong and incorrect hence denied, while, that of 

service appeal is correct.

f Para “f ’ of the comments is wrong and incorrect hence denied, while that of 

service appeal is correct.

g. Para “g” of the comments is wrong and incorrect hence denied, while that of 

seiwice appeal is correct.

h. . Para “h” of the comments is wrong and incorrect hence denied, while that of
service appeal is correct.

It is, therefore, prayed that the title Service Appeal may kindly be 

allowed as prayed for.

^ r/--AAppellant, 1}
Through

Muhammad Ayub Kfran Shinwari 
Advocate Peshawar

AFFIDAyiT

I, Dr Muhammad Humayun S/o Abdul Jabbar, Asstt Prof, Nowshera 
Medical College do hereby solemnly affirm and state on oath that the 
contents of the accompanying rejoinder are true and correct to the best of my 
knowledge and belief and nothing has been ^pt concealed from this 
Honorable Tribunal. / .

Deponei
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* .nmaiWENT SHEET ^ ,
nB-qw/iTyAJ! mCtU COmT,PESHAMm - 

judicial DEPARTMENT) /

r

.. m- it V
/ •• y ^Jl<IWrit Petition No,1901-P of 2014,

Dr.SuItan-ul-Muik and others..........

Versus.

Uv •
r.Vf>eiitioneF^

..

1 : i'v—•
/

•/
/*V.

iRespdnderf^
Province of KPK etc

niPGMEN'L

a/-Date of hearing.___

Appellant/Petitt0n©r

Respondent
Ct,

Through the
r

under Article 199 of theinstant constitutional petition

of Islamic Republic of Pakistan 

petitioners have approached this Court with the following

..L' 1973, the
Constitution

■'V

refief:-

of the quite anomalous 

and circumstances of the
'In view

situation
case, it is humbiy prayed that in the 

interest of Justice, equity and good
conscience the respondent No.1 may 

be directed to place thegraciously
before theof the petitionerscase

competent authority (Governor of 

Khyber Pakhtunkhwa) in terms of
Khyber

C, X

1 B '"15

23 of theSection
A
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Pakhtunkhwa Civil Servants Act, 
1973 for just and equitable decision, 
declaring that the petitioners are 

entitled for regularization from the 

date of their initial appointment”. .

I

i

I

As per averments made in the writ petition the2-

pptitioners were initially appointed in the Health

Department as Medical Officers in BPS-17 on contract

basis by Departmental Selection Committee and their

contract was extended from time to time through various

notifications, meanwhile . KPK, Civil Servants

(Amendment) Act, 2005 came into, force on 23/07/2005

on the basis of which the petitioners were entitled to be

regularized: that the petitioners have submitted various

applications but they were excluded from the benefit of....

regularization. That earlier certain officials approached

this Court through Writ Petition which was allowed and

their services were regularized with effect from

24/10/2009 and the same benefit was extended to the

petitioners without considering their post service 1995

and onward, however, petitioner No. 1 has been retired

f' from service on 09/01/2014 on attaining the age of

%
*. r j
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j] ■■ superannuation. It is further averred in the petition that on
r.

22/01/2013 Government of Khyber Pakhtunkhwa notified 

Civil Servants (Amendment) Act, 2013 which had taken

effect from 30/06/2001 which provides that those who are

appointed in the prescribed manner to a service or post
. !

on or after the 1st July, 2001 till 21^ duly, 2005 on contract 

basis shall be deemed to have been appointed on regular 

basis. It was expected that the petitioners would also be

included and covered to rectify the omission but it ivas

also a delusive impression that the whole action was for 

particular class of persons who were previously omitted 

and the petitioners were once again met with the same

fate. That all these circumstances in their totality prevent 

an incontrovertible chain, which when the chronological 

list of Acts and events are taken altogether, lead to the 

conclusion that the regularization of particular class of

■

Government servants leaving the- senior who were

appointed in the year 1995 exhibits to flagrant violation 

and abuse of power under the protection of an Act. The 

persons of choice were picked up and were absorbed.

'O

/

N

mm mm
•i ■
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While the same benefit was denied to the petitioners 

despite seniority and mprit That the Regularizations Acts
I

2005 and 2009 were designed to accomrpodate persons 

of choice and those were never Intended to keep merit In 

The petitioners pre at the verge of retirement and 

in their services are not regularized, they woulp suffer 

huge loss in pension and commutation and their services 

rendered from 1995 to 23/10/2009 would not be counted 

for the purpose of pension.

views.

3- Respondent No. 1 furnished his comments wherein
\

It was stated that the petitioners were appointed as 

Medical Officers (BS~17) on contract basis as stopgap

The law with regard to appointment ofarrangement

persons, through prescribed manner, on regular basis 

was abandoned and the law of contract appointed was

adopted on 01/01/2001.The appointment through 

prescribed manner on contract basis continued till the

commencement of KPK Civil Servants(Amendment) Act, 

2005 and section 2(2) of the said Act provides that a

person though selected for appointment in the prescpbed

'I R APR onic;
1-

g| 1

b j



■t£ \5
V

I i
0manner to, a service or post on or after the f day of July,

commsncQmGnt of tho ssid Act but QppointGd 

contract basis

2001 till the

on shall with effect from the 

commencement of the Act be deemed to have been

appointed on regular basis. The contract appointments of 

the petitioners were made otherwise than in accordance 

with prescribed manner, as stopgap arrangement. The 

method with regard to appointment through prescribed 

manner has been envisaged in Sub-section (1) (a) (i)

7 of KPK Public Service Commission Ordinance,

" Miiif

mi
g

;

of

Section

1978 and the services of those employees whose 

appointments were covered under the aforesaid section, 

were regularised with effect from the commencement of

the Act ibid. That KPK Civil Servants (Amendment) Act, 

2005 is not applicable in cases of petitioners and their

\

services were regularised under section 3 of the KPK 

Employees (Regularization) Act, 2009. Further stated that 

the prayer of the petitioners for their regularization from 

1995 is an attempt to exploit the fundamental 

those civil, servants of the cadre who were appointed to

rights of

15 Ap.;^ ,

m
-Ti.....................
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pi .
service in the prescribed manner from tirne to time

; .

since 1995 till 2009, hence the petition is liable to be

dismissed.
:

Arguments heard and record perused.

5- Admittedly, petitioners services were regularized -in
s

pursuance of employees Khyber Pakhtunkhwa

Regularization Act, 2009 by the Competent Authority with

effect from 24.10.2009, aipngwith ali other employees,

whereas petitioners are in services with effect from 1995,
;

1996 & 1999 on contract basis duly approved by the

Departmental Authority upon the approval and selection

of Departmental Selection Committee, notified by the then
••j

Governments. There is no break in sen/ice.

' V
6- The plea of the petitioners seems- to be genuine and

reasonable, that the employees who have been

regularized vide Act, No. IX of 2005 and Act, XVI of 2009,

were appointed in a similar situation as that of petitioners.

but they have been regularized from the date of their

appointments. Since there is a discrimination on the face
%

of it, but as the applicability of Act, 2005 & 2009 with

retrospective effect to the case of petitioner would not
i*

.1
1

1 n

;
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■ come within the purview of this court as it's the
'j

authority who has the

05 competent
/

■¥ V

prerogative and right to given 

retrospective effect to a law and in the instant case under 

section 23 of the Khyber Pakhtunkhaw,

J

Civil Servants,

Khyber Pakhtunkhwa, is the \

Competent Authority for the particular purpose.

Act, 1973, the Governor,

7- In view of the above, this writ petition is send to
p'

respondent No. 1i.e Chief Secretary Khyber Pakhtunkhwa

Peshawar for placing the

/•

'■// ''I

If " T
same before ° the Worthy 

■ j Governor, being the Competent Authority for considering 

the case of petitioners for regularization 

the date of their initial appointment

: V ;I

.../
:

With effect fromyVi-

I

, ANNOUNnpn 
Dated: 31/03/2015. r .

r-
:

J 'cf L> O E
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CERTI EUE^OPY
_ -Examiner
Po^hrtwnr Mi^^h Court. Peshawar 
A II t h
ri.-t; 0-, l/orier Article B7 of 

• Onlor 1964
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^IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

"57/ /2018C.MNo

In re^Service Appeal No 8^7 /2015
in

v'

. •«-.
Govt of KP & othersVersusDr Muhammad HumayunV .

Application for^ restoration of the title Service Appeal 
dismissed in default vide order dated 25-09-2018

Respectfully Sheweth,

The applicant submits as follows;

1. That the title Service Appeal was pending adjudication and is dismissed in 

default vide order dated 2,5-09-2018.

2. That the non appearance of the appellant was because of the fact that he was 

stuck in traffic because of the construction of BRT Project and the counsel
ill. Despite illness, the counsel appeared before the court on the date 

fixed wherein he was informed that the title Appeal is dismissed in default.

3. That the default is neither willful nor deliberate but was due to unavoidable 

aforesaid reasons and the application is well within time.

4. That it is a well settled principle laid down by August Supreme Court of 

Pakistan and this Honorable Tribunal'that the . cases should be . decided on 

merits and not on technicalities. Furthermore the applicant has got a good
and valuable rights of the applicant are involved.

was

case

5. That the applicant craves permission of this learned Tribunal to rely on other 

grounds and produced any document in support of the instant application at 
the time of arguments.

It is, therefore, prayed that on acceptance of the instant application, 
the order dated 25-09-2018 whereby the title Appeal is dismissed in default 
may kindly be set aside and the appeal may kindly be decided on merits,

Applicant, 
Through \yA

Counsel
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

In re service appeal No, 72015

Dr. Mohammad Hamayun Petitioner

VERSUS

Govt ot KPK through Secty & others Respondents

AFFIDAVIT

I: Dr. Muhammad Hamayun S/o Abdul Jabbar, 

(herein.. appellant) , do hereby solemnly affirm and 

declare on oath that the contents of the accompanying 

restoration application are true and correct to the best of 

my knowledge and belief and nofhing has been 

concealed from fhis Hon'ble Courf.

/7Idenfified by; D E P O^N E N T
/

/
//

Muhamma
Advocated l^eshawar

Shinwdri



JN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALMum PESHAWAR■ m
m' •

Service Appeal No ^ ^ i«rTic« TribuAAl 
9kr7 Mo

^ j Appellant

• /2015
i - '3_
t'A

■I Dr Mohammad Hamayun S/o Abdul Jabb 
Asstt Professor, Nowshera Medical Coll

!■

f egg

Versus A• i<

Govermuent of Khyber Palditunkliwa {hrough Chief'secretary, Peshawar. . 
2. Secretary to Government of Khyber Palchtunldiwa,

Peshawar.

1.

Department of Health,

3.. Director General Health Services, Khyber Pakhtunkliwa, Peshawai-.
4. Secretary to Government of Khyber Palditunldiwa,

Peshawar.
5. Secretary to Government of Khyb.er Pakhtunkhwa,

Establishment, Peshawar.

Department of Finance,

Department of

Respondents

Service Appeal under Section 4 of Khyber Pakhtunkhwa 

Service Tribunal Act, 1974 against the impugned 
seniority list.

1 Jj'. :
Respectfully Sheweth,

s

1. That the Appellant was appointed as Medical Officer (BPS-17) in the^4spondent 

Department on contract basis for a period of one year or till the availability of the 

Public Service Commission Selectee/return of the original incumbent from 

leave/deputation whichever is earlier by the competent authority in the prescribed 

manner after fulfilling all the codal formalities on 21-11-1995. (Copy of the 

appointment order is attached herewith as Annex-A)

Brief but relevant facts of the case are as follows:

2. That the said, contract was extended from, time to time without any break. 
■ Meanwhile' the appellant qualified Public Service Commission exam and his 

services were regualrized as Medical Officer (B-17) in the Health Department 
■■ w.e.f 27-11-1998. (Copy of the Notification is attached herewith as Annex-B)
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' 25.09.2018 Appellant absent. Learned co^unsel for the appellant 
absent. Mr. Muhammad Jan Learned Deputy District 
Attorney present. Case called time again but 
appeared on behalf of the appellant. Consequently the 

present service appeal is dismissed in default. No order as 

to costs. File be consigned to the record room.^
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