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- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES

. ‘  TRIBUNALPESHAWAR
- Service Appeal No.______ /2022

Mt.

‘---é-‘-—:---Appe]lant
VS . L
Govemment of Khyber Pakhrunkh\m through Ch1ef Secretary & CLhers -

. ' e '---Respondents :

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No. 4032

fi he (S
1 hmm jections:

14. That tlu qppellmt has no cause of action to file the mstant 'rppe'll and is- badly
" time barred. : :
* 15. That the appellant has no locus standi to file the instant appeal
16. That the instant appeal is not maintainable in its present form. : e
17. That the instant appeal is bad for non- ]omder and mis-joindet Qf necessary
parties. : .
18. That the appellant has concealed. material facts in‘the mstant appeal
19. That the Appellant cannot seek the relief sought in the Appe'r'rl as the same goes
- against the spirit of the law and the ]udgments on the subject rnatter The Appeal .
is thus cleatly barred by law. '
©* 20. That the instant Appeal is filed on the basis of blatant lies and skrrmmhes hence
' this Hon’ble Tribunal has no )unsdlctxon to adjudicate the instant Appeal..
21. That the claim of the -Appellant is concocted, rnahc1ous ‘baseless, false,
.. manufactured, fabricated and bogus. The documents so annelxed withtheAppeal
neither supports the claim of the Appellfmt not do they support the stance of the
Appellant. ' : : ] : : '
22. That the instant Appeal is based on rmhﬁde and so are the acts of the Appeliant
23. That the instant Appeal is nothing but wastage of precious t1rne of this Honorable
. Tribunal, and has been filed with ulterior motives for- armoymg, disrupting and -
creating obstacles in the life of the Respondents therefore, wattants dismissal.
24. That the Appeal as framed is not mqmtfunable as- the Appellant has no locus
- standi and legal character to file the same. o
25. That the Appellant is esqtopped by his own conduct.
26. That no vested rights of the qppelhnt ate violated. -

Para wise reply:

2. " Para No.1 of the instant appeal pertains (o record.
12. Para No.2 of the instint appeal pertains to record. - .
13." Para No.3 of the instant appeal is correct. Hence needs no reply :
14. Para No.4 of the instant appeal pertains to record. Howevet, three d1fferer1t ‘
advertisements were issued ie. Advertisement no. 01/ 2009 03/ 2009 and
- 08/20009. Ag'unst these advettisements appointments were rmde however due
to the discrepancy in th(. seniority of various md1v1duals varlou% reprebentauom
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17.

18.

the committee in light of the law and the ]udgments of this Honomble Tribunal
and the Apex Supreme Court decided the representations in accordance with

“the law, and gave correct semomt} to the answering respondents. The whole

premise of the appellants.case is based in malice and they have concealed the
committee report with ulterior motives from this honorable trlbunal

Para No.5 pertains to the record, however the facts: laid in para 4 above are
emphasized. It is reiterated that against the representations so filed; a committee
was constituted in which it was decided that the appomtrnents against. prior
notifications/advertisements will be considered senior as opposed to those
appointments made against notifications /advertisements dated later in- time,
drrespective  of whether their recruitment process was initiated - before

notification/advertisement dated 01/2009. It is also pertineit to mention that
the first appointment was from Adverus ment No. 01 / 2009, ‘whlch is also bemg
concealed by the appellants. ‘
Para No.6 of the instant appeal is incotrect hence denied. The appdlant was
placed senior to the 1mwenng respondents, where as he should ‘have been
placed junior to the answering respondents due to the reason that his
advertisement was later in time than that of the answering reqpondents hence
making him junior to the answenng respondents, who were appointed’ agzumt:
notification/advertisement ptior to the appellant’s noftification/advértisement.

- And the same was laid down in the findings of the Committee. It is pertinent to-

mention Herein that Miss. Noor ul Ain selectee of Jan 2009 batch joined the
service on 2010 out of the total 29 nominees/selectees of the .same batch ire
answering respondents. Thereby, paving the way for the answering respondents
who are the remaining 28 selectees of the Jan 2009 batch. The. 1tléwering
respondents ate to be deemed to have been appomted on the same date ie.,
Feb, 2010, as Miss. Noor-ul- Ain, who is-of the same batch as the answering
respondents, irrespective of tlu, fact’ that their recruitrnent process was
completed in 2011. Since, her date of joining comes eatlier then all the selectees
of the remaining two batches ie, 3/2009 & 8/2009 hence the
nominees/selectees of her batch are deemed to be conSIdered on the same
footing as Miss. Noot-ul-Ain. .

Reference also be made to reported ]udgment 1995 PLC (C S) 950 in which it
was cleatly held that cases of civil servants who applied. in’ response to
subsequent advertisement were finalized earlier, whereas; cases- of co-civil
servants who applied in response to eatlier advertisement were finalized later for
no fault on their part, the intér- se- seniority of the civil servants was to be

- reckoned not from the date of joining but would be determined through earlier

open advertisement.
(Copy of the notification dated 22/ 02/ 2010 is Annex—A)
(Copy of the committee report is Annex-B) :

- (Copy of the relevant documents is Annex-C) -

Para 7 of the instant dppeal 1s incorrect, hence derned The semonty of the
Appellant wrongly remained intact till the year 2018, as well'as, upon promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-
mentioned facts. The facts laid in paras above are reiterated. It is also mentioned
that the promotions were affected due to the directives of the competent

_ authority to ignore the seniority issues to not block promotions.

Para No.8 of the instant appeal is misconceived, hence denied. There are no. |
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant.as well as Seniority
list since 2009-2021 were required to be rectified in accordance with well setded

[
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subject, and were duly rectified by phcement of the answermg respondents on -
their current semonty The seniority list is well within the bounds of the law and
according to the dictums of the supenor courts as well as this honorable

_tribunal.

Para No.9 of the instant appeal is misconceived, hence. incorrect. The
Appellant has now been rightly placed in the Seniority list. No deprivation of his.
due place in the seniority list has taken place, and those placed ahead of the =
Appellant have rightly been pl’leed in accordance with the rules, laws and
reported judgments as provided in the ﬁndmgs of the committee. Furthermore,

no illegality as falsely claimed has been commltted by the answermg
respondents. : '

Para No.10 of the instant qppe'xl pertais to record hence n]eeds no comments
by answering respondents. :

Para No.11 of the instant appeal is mcorrect The Appellant s ot aggneved
and has been rightly placed in the seniority list, in accordance with law. The
Appellant bereft of any cause, legal grounds and st'mdmg before this
Honourable Tribunal, the whole premise of the Appellants case is based on
contradictions and falsifications.

grR UNDS:

p- Ground A is Incotrect as laid. As explamed above the nnpugned notlﬁcatlon as

q.

well as seniority list circulated thereunder is well in accordante with the law.
Ground B is Incorrect as laid. There has been no illegality :committed and
there is no negation or deviation from the legal course, rules-or policy by the
answering respondents. " |
Ground C is completely misconceived, hence denied. The said. semorxty list has
been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to qccommodate qny blue eyed as
has wrongly been alleged by the Appellant '
Ground D of the instant appeal is incorrect. As per the )udgments of the
Supreme Coutt, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C. S) 950, relévant portlon of
which has been produced herein below:
“Civil servants whose seniority was relegated despite they were recommezzded and assigned
merits by Federal Pu!a/zc Service Commission. earlier than: co-civil servants and who also
assumed charge of the respective posts on regular basis earlier than co-civil servants, had
challenged order of relegating their seniority alleging ﬂmz‘ the order was illegal, unjustified and
against principles of natural justice--Civil servants though were recommended .and assigned
merit by Public Service Commission and also were appointed earlier tban co-civil servants had
applied for posts through advertisement subsequently issued by the Commission whereas co-
civil servant had applied through advertisement issued earlzer by the C ommission--—-Candidates
who applied in response to such advertisements, were interviewed by the Commission at
different stations and selections were also made at different stations and that - process took
sufficiently long time-—Cases of civil servants who apphed in response to  subsequent
advertz;emeﬂt, were finalised earlier whereas cases of co-civil servants who applied in response
to earlier advertisement, were finalised later for ﬂbfﬂt/t on their ])art.-'—’éCz'zfz'l servant's joining
earlier than co-civil servants, was immaterial as seniority on initial appoz'm“/mnf@/ way of
selection through Commission was not reckoned from date of joining, but would be determined
through earlier open advertisement as provided in para. A(i) of General Principles .of
Sendority, 1989---Anthority had ﬂgb@i determined semorzgy of co-civil servants over civil
servants on the advice of the Commission.’
Ground E of the instant appeal is incorrect as laid: As per the )udgments of
the Supreme Court, it is the first advertisement prior in time which is going to
take preference. Reference can be given to the decision of I\hyber
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Pakhtunkhwa service teibunal in appeal no. 1289/ 2020 dated 7" ]anuqu 7,
2021, relevant portion of which has been produced herein below:
“By virtue of /)avmg applied in prirsuance to an earlier advertisement 05/ 2014 the appe//arzf

“and other were senior to candidates recommended against advertisement N 0. 01 /2015. There

is no denial of the fact that the recommendation of the appellant was osittome of an earlier

 advertisement. In the circumstances and in view of judgmem‘ mported as 1991-SCMR-]632

it is not unsafe to hold that inter-se seniority of candidates at one selection was fo be

- determined on the basis of merit assigned to the candidates by the Public Sérvice Commission.

12 15 also worth notzng that in judgment reported as 1995 - PLC (C. S) 950, it was clear by

held that cases of civil servants who applied in response to subsequent advlermemem‘ were

[inalized earlier, whereas cases of co-civil servants who applied in re:paml"e tg earlier:

* advertisement were finalized later for no faulz‘ on their part, the inter-se Seniority of civil

servants was to be reckoned not from the date of joining but wonld be determined through
earlser open advertisement. We are, therefore, firm in.our view that the imprgned seniprity list
is susceptible to correction and alteration.” "Ex-consequentia, z‘/ae q)_pea/ in hand is a/lowed ,
ds prayed for in its memorandum."' | '

Ground F of the instant appeal is incorrect as laid. As per the: udgments of the
Supreme Court, it is selectees of the first advertisement pnorlln time which is
going to take preference. Reference can be made to teported judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent advertisement were finalized earlier, whereas,
cases of co-civil servants who applied in response to eatlier 1dvertlsement were
finalized later for no fault on their part, the inter- se- seniority of the civil

servants was to be reckoned not from the date of j ]ommg but’ would be

- determined through earlier open s qdverthement

Ground G of the instant appeal is incorrect as laid. The appointees wete
pteviously not given their due place in the Seniority list as they should have’
been in accordance with the law, which was later on,challeng|ed by various
reptesentations, based on which a committee was constituted and according to
the findings the committee, the previous seniority list was deemed unlawful and
was rectified through the issuance of.a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view.
findings of the inquiry report and the laws on the said matter, there i is no.
intention to accommodate any blue eyed or any ulterior motlves as has .
wrongly been alleged by the Appellant. -

Ground H of the instant appeal is incorrect. It is"'lg'ain statéd that the issue of
seniority of candidates has been addressed in various ]udgments Wthh have
also been clarified in the report by the Lommlttee

- Ground I of the instant appeal is incortect as laid. It is very cleat by now that

even if the recruitment process of the first advertisement was slow and was
completed after the advertisements dated 03/2009 and. 09/2009, however, still
the selectees appointed against the prior advertisement would be preferred over:

_the selectees of the advertiscments issued later on. When it comes to the

seniority list. Reference can be made to the ruling given by the Honorable
Supreme Court of Pakistan in the November 10%,.2020 verdict, all
selectees of Jan 2009 batch shall rank senior, in terms of seniority over selectees
of two other batches of March 2009 and August 2009. In the scmorlty list, the
selectees of March 2009 batch to be placed next to January 2009 batch, to be
followed by selectees of August 2009 batch. However, inter-se seniotity among

~ the selectees of all three batches to be determined in accordance with the order

of merit assigned by commission. for each batch separately.
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Ground] of the instant appcal is incorrect as laid. As per the ]udgments of the-
Supreme Court, it is the selectees of first advertisement prior in time which is
going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was clearly
held that cases of civil servants who applied in response to subsequent

advertisement were finalized earlier, whereas, cases of co- c1v11 servants who
applied in response to eatlier advertisement were ﬁnahzed hter for no fault on

~ their part, the inter- se- seniozity of the civil servants was to Be reckoned not

from the date of joining but would be determined through eqrher operr.

. rldvert:lsement

Ground K of the instant 1ppeal is denied as laid. The Appe]lmt has not been
subjected to any ulterior motives, but instead he has been sub]ected lawful

- procedure of rectlf}nng the impugned seniority list. The reported ]udgment

aa,

1995 PLC (C.S) ?50 the decision of Khyber Pakhtunkhwa service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement prior in-time which is
going to take preference over the selectees of later advertlse eﬁt.’ R

Ground L of the instant appeql is incorrect as laid. The exampl’e of the “once
the black sheep entered the directorate, the whole seniority list was disturbed”,
is utterly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appéllant nor have any

illegality been committed by the respondents and therefore thlle Appellant has

'no cause or case at all. The claim of the Appellant is unsubqtantlated and not

~ based in law.

ccC.

bb.Ground M of, the instant appeal is incorrect and haq been reronded to in grea1t

detail above.

Ground N of the instant appeal is incorrect as laid. The a]leged ‘juniors” Who
have been placed ahead of the Appellant in the seniority list have the .
preference to be placed ahead of the Appellant as per the above mentioned
judgments.

dd.Ground O of the instant“appeal is.incorrect'. No sUCh:additional g'rounds--exist.

may ple'me be dismissed with cost.

It is therefore most humbly prayed that the instant appeal is- mentless '

Date: ___/ /2023 ' Respondents -

THROUGH =~ _ |

(Au GOHAR DURRANI)
Advocate High Gourt -
0332-9297427
l(hanellegohar@zahoo com
Shah {Durrani | Khattak
(aregistered law firm)

_ House No. 231-A, New Shaml Road,
Peshawar.
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I, do hereby solemnly affirm 'md declare on oath that ﬂie contents of the
'1ccomp'mymg parawise comments are true and correct to. the best. of my

knowledge & behef and 'nothing has been- concealed from thls Honotable_

" ‘Tribunal .
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GOVERNMENT OF N.-W.F.P. | .
INDUSTRIES, COMMERCE, LABOUR AND TECHNICAL (4
EDUCATION DEPARTMENT. .~

Dated Peshawar, the

: NOTIFICATIO N : '
QMMN“ VEA52010. On the recommendation ol N WP Public Service

ST T L . e G seclion- 14
SHHISSIan and iy pursuance of the provisions contained tn sub-section (2) ol section-|

ol the NWEP Civil Servanes Act, 1973 '(N\\’.F_I’. Act No. XV ol 1973}, as amended by
the NWEP Civil Servamts (amendment) Act, 2003 (NWFP Act Na [N of 2005, the
(\Umpc’_[ém."\"”l“'!-”"i.\' 15 pllcascd 1o order n_r.;poimmcnl of Mis.Noor ub in M0 abid
Hussgin, Thang; S:u}‘u":da|1‘Near Army Bum Hall Abbouabad as i'cm;ak: nsiructer | "
'l':(:":”"m"'[-uc-’ CHPS7)n the Directorate General of Technical F,ducuu:‘:; & Manpuower
Araining, Kwpp an the terms and conditions mentioned hereundar: A

TERMS AND CONDITIONS

I &) Shewill, for all intents and purposes. be Civil Servant except fur the
' purposes of pension or pratuity, In tieu of pension and prawiry, she will be
Pt entithed 1o receive such amount comributed by her towands Contnbutory
X P s~ 3 TR : - . . . . S -
: PT‘L Provident Fund (C.PF) along with the contributiens masde by Government
) e wher account in the said fund, in the preseribed manner.
“, : . P 4 R " .
BN "y T PR VI -
Ve b sheawilt be governed by the NWFP Civil Servants Act 1973, all the Linws
\’ N \J A apphcable wthe Civil Servants and Rules made there-under
v !f../a’\"y C) She willinitially, be on probation for a period of twa vears extendabile e B
//}’_.« v thrée years. ) '
Ay Her services wall be liable 1o termination’at any time without assiomag
any Teu:{(ms, lhcrg[qrc. })erru‘c ‘ me..l sexpiny of  the  peniod  of .
probution/extended perivd ol peobation, W hee work during this peénod o '

N ¥ oAt ietory Sueh o eve s shyer 3 . e - N :

mfl_ IUUl‘ld :.inlx,,i:n,'mn, n such wi event. she will be givea o monih's-nouee
ol werminauan from service ur one mont’'s aoy in hen thereof, 1n case she
wishes o rasign at afy tme, o month's notice shal) be necessar or in licy

thiereot a-manth’s pay shall be forfencd.

Her :;c-f'u"e'.'cs._\\'nll be Il:iblcllll:n termination during initial/extended period of

probatioirwithout any notice.

She will nat he entitled to-any TADA on her first appointment as Female

Instructors {BPS-17) in the Directorate General of Technical Fducation &
- . ~ . - . (RN L

Manpower Training, NWEP. .

On her appoimtment, the Competent Authariy bas furiher been plessed tn - ; .

Lo posting of Miss.Neorul Amcas fustrucior (Commered ] tBIS-17) Gavernens

arder |

. QU PRON [EORRN .
(")]ICL‘L“ of Mianugemnent Saences, Abbonabad against e vacant POSt with iminediate
i is . o : K Mo .

‘-‘l"[-CC“ . ’ ~\

n the above terms and condihuns are weceptuble to her, she should repart

d

for i

il PRl ot the histtute <he has been posted o, with iinmediute effect,
v ot 0 - , :

ot : ‘ Sd S
Secrvtary to Govt of NAWVETD,
Industries, Comumerce, Min: Dey.
l..:ll).()lll' & Vech: Fane Il-»ln:nrir-\u-;!

P . d ._g O :
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To

Divector General
.Commerce Education & Management Sciences,
. Khyber Pakhlunlxhwa PeShQWdl

Il

Subject; snm@m*y 1SSIIE, OF "[LA(‘HENU CADRE AS $TOOD ON 31-12- 2020

1.

Reference: Yom ofhcg order bbdl‘ln" Endst. '\Iu DG CI:&MS/Aamn/anu:ry Gen; /l.al"(i 4)

'Dated 23/02/2021 on the subjeut noted above.

The issues relatmg to seniority of teaching cadx’e referred to the cobmmin.ee have ‘beeu-jﬁ, .-

_thoroughly examined and disposed o as per detcul given in the followihg paramaphq
Thu appeals !odoed by Muhammad Uyas Assistant Professor GC MS Karak dnd Muhammad
Zahoqr.QCMS Mansehra are: genuine and accepted. To substantiaté their p!ea their oida
bemorny position, I'(.l?hthn is suppor[ed by APT Rules 17(2). The’ e\lmm of the said rule m
1ep|oduccd be!ow - “Scmorlty in various cadres of Civil" Sexvants appomtud by' mutlal;
reuu:tment vis-a-vis tho<e appointed otherwme shall be detc,rnuned wnh reference to the datess_:i

of their regular appomtment toa post in that cadre; provided that if two d ates are the same; the.’

uson a ointed otherw:se sha ] ra k Jemo: to the person appointed by mma[ rt,crmtmc,nl ? ln s
p PP¢ | f] p pp

.

the II"ht of the provmon contamed in the above mcntioncd rulc their old seniority positi_on-.%_"

a ~remains mtax,t as claimed by the dppcllants

The appeal gubmmcd by Mr Jan Ayaz Saz. Wah l\hdn Shakeel Khan, Aftab Ahmad, Ibrar :

Ahqu Td_jli' Khan, A°0har Ali and bhu;qat l-lussam are exammed
Thcn' qjate of appointment is to-bé considered ﬁ'om.the d’il’é of their notification/taking of
uha: ge agam,l a promoted post and not the date of DPC wh:cfu is only recommendation. They
were fnsl plO[T]OtLd as instructors (BFS- :7) on “Acting Charge” l?usis vide Nc;titicaliOI‘l

bcaring N'O.SOlIl(lN‘D) TE/I-I?/O?/\’-[I, dated 20-1 0-20] 0 and subsequently on regular basis

vide notification bedrmg even No. 14-15-211. Hence their contentuon is not tenable in face of

sub rule (7) to Rulc I7 of APT Ruies 1989, reptoduu.d in l~ ¢ EoTL\ CODE 2011, referred to

in pana one above Thc said rule clear ly states that seniority of thc uwl servants p:omoted to a

post ina cadre shall be determmed from the date of their rcgul(,l ‘nppo.nu nent,



gl

(¥8)

6.

grant Q-f anté-‘datecl ~sénio_rit-y. They mhy approach the competent authority for. redressal ofthcw

' cxplanatlon gwen in pzuagraph No. 09 to 13 of thé report, therﬂ do not appear to be ¢ any’ lacuna in *heu -

The dppeal submlrted by Mr Fand Ul1ah }\han /alml Lia Uddin, Shakil Ahmad Afridi, tkram
Ud Dm NdSll Janmi Mlsl\een Slmh, S‘mao Ali, M\Uecb Ur Rehman, Naeemutlah, Dr
l\4ui mmmd Asill n.lz\tu. to dunancl for ;:1 ant of anti-dated seniority

. The case pertaining to

claim fon gmnt of ante- dalad smlonly in'BPS-18 in |cspe‘.t of the -ubove ﬂpphmms has !men

. e\'ummd at lenOLh In'this reg‘ud it 1s cl"mﬁt,d that the appllmnls got plomot;d to lh(. pusl of |

Asmslant Profes<:01 w.E. f 10/08/2018 Some of the dppllcants were dnectlv ltCOl‘Hande as

'Asmstant Pioiessm thtough Khyber Pakhtoonkhwa Public’ Serwce Cominission in 2014. They

have bdsed thelr claim-on the aualogy of'15 l\ssmdm Professon who were oranted ante- dated

semonw from 2011 & 2012 by the I\hybex Pakhtoonkhwa Service Trtbunal and Supreme’fi
- Court of Pal\istan The court verdnct was endorsed by PSB as notified by- ngbhez Educatmn
, Depaxtment notlilcatlon bedrmq No. bO(CEc&.MS)lH"D/lQ/b%(l 33) dated 11/05/2020."

“The appeqisof the applicants cannot be cntertumecl by this commltterj: as these fall outside the .

- N ) I ! ) i . - D . . - . . . ‘ - ‘
‘jurisdiction of the committee 10 recommend 1o the department for entertaining their claims for

- e

.gncvancesv if there be any.

'Khurslud Alam Assmtant Profes‘;or Huqsam Ahmad Assistant Profe‘;sor were promoted on .,

"2/02/2019 |and were place,d junior to the recommendacs of Khyber Pai\htoonl\hwa Publu,‘i;.

*— -

'Serv1ce Comnnssmn of Advernsement No 03/201‘) who Jomed thc department on 14/02/2020.

In llght ofthe prov1510ns comdmcd in Rulbs 17(7) of APT Rules 1989 those who got promoted

arltcr than lxhvbcr pdl\hl\)Ol]l\th Pubhc Sexvu,e Commtss:on nec,ommcndus 9hall stand -

" senior to lhun lhus, their appeal is accepted and eir sunurlty be corrected as IL(]ULNLLLI

le appcalv. submiltcd by. Malik I\'iuhmnnmd I\avccd ASSIStdnl Pnoft,ssor and Ashfaq Ahamd
Assnstant Plofessor are dlsposed of by detcumnmg their semor:ty in conformmg to the order of

meut asslgned by the I\hyber Pakhloonl\hwa Pubch Scxvnce Commlsslon

I‘he appeals submltted by the Shahab k- Saqlb Mr. Muhammdd Dost, Mr. Sauad HLISSElIh and Mr.

: Shamshel Ali. Mr. Azhar Nawaz A551stant Ploiessors are c..\ammed at length. They are selectees of the -

:-Malch 2008 batch of I\hybel Pakhtoonl\hwa Public Servnce Commxssnon Keeplng in view the detail



a0

senior zty posmon As sur.h their appeals are disposed of by maintaining their currenl senjority positions

“as t(,ﬂLClt,d in the tentative, suuomy list o[ December 2020

v Fid'\ Muhamﬁmd Khan' Assxst"mt l’roiessm Mr. Nmm'iml\ah (kwstfmt P 101@390!) Mr; Noor, U

-Hadl (Assnshm Plofessm) Mr Amu Shehzad (Assistant Professor) Mr. “Tahir -Khan Assmtdm‘

Py ofesqm, Sumaira lshaq Assnsmnt P;ottssor and 17 others were ncwlnlnendcd as Lecturcr BPS — 17

vide ddV n0.8/2009. Their 'lppomtmenl orders were 1ssued on " November ’?o, 2010 Vl,dt:' no.
e k '

: SOlll(lND) [E/3-6/2010-and bef01e fol]owed by subsequcnt orders issued vide even-no. thcaedftel On

" the eve oi Lhelr '1ppomtment their semorlty was deter mmed on the basis of Jommo the cleparlment Now

’ .thelr SEI'llOl ity has buen changed in light of Rule 17 (1) (a).of APT Rules 989 In their appeals they'

lnve raised objeu]on on chdngmg 1hen semonty dftel a long period and placmg, the Janmxy 7009

‘ ecommcndees of KPPSC prior to them in the tentative semonty list 0f 2020.

Tnda Muhamnncl I\I*an Assistant Professor has attachcd with his application Sup]:eme Coux"l‘s

*

' Judgnem in C]VII petition No, 33] of 1996 decided on Du,embcx 12'7', 1997 as-a .eferume for

inter prctdtlon of rules 17(a) of APT| rules 1089 Paragraph 4 & 5 of said verdict C!Cdll\’ explains that

' pcrsbn seleCted for appoimmenl 10 post in an carlier se!cctaon shaH rank senior to person selgcted m a

fater selc.cllon , wh]ch means that norinees: of first batch were 10 mnl\ serior (han lhe pelmonu on

,accounl of their mmal selection.. Hence1 the emher selection has been linkea with first batch, whu,h in

. N . +
|

‘turn seems 1o be meanmg nommecs of first 1dverl1sement ln addition to the above, Supreme Court of

"Palustan in us_gudgment dated November 10"‘ 2020 in CA '162 L. to 766 L of 7012 (Anm\ure - A.) has :

I

: expl:cnly clauﬂed that” in case a gnoup of persons is selected for initial appomtment at one time,: 1l1e

carliest date on whichi any one out of the group joined the service witl be deemed 10 bc 1he d"ue of

appointiyient t‘or al"l the persons in the group. The honorable Supreme Court defines the word “bateh”

people d(‘alt with as a group or thc same time. Placing reliance on the ruling given in the Supreme Court

Cof 'Pakistan verdiCt of Novembel 0ll 2020 referred 'to above, the dlspute of seniority betwu:n

dppellants / nommees of Khybcl Pakhtoonkhwa Public Semce Commlssmn as lectme: in lhlee

- SLlC(.CbSlVG bafches of January 2009, Mdl ch 2009 and August 2009 can be settied in the.following

manner

Miss. Norul Ain selectee of .Tanuaxy 2009 batch joined the service on Febr uary 2010 out.of the tofal

nominéés / selecfees of the same batch: Therebv paving the wqy for the: remmmng 28 nommem

" selectees of the January / _2009, batch to be deemed to have been appointed on the same date i.e.. Teb
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'rult-ng _bwen in the Novembf*l 10", 2020 verdict, all selectees of Jan 2009 batch shall rank

+

2", 2010 her.date of joining comes earlier than all the seleclees 0"1‘ the remaining two batches, 1.e.

/”009 & 8/2009. Jud;,ed into the paxadwm set by the Honorable Supreme Court ol' Pakisl:uﬁ in s, |

enior, in

“terms off seniotity over selectees ot two olhei batches ot March 2009 and August 2009. In tlm seniority

list, the éel‘ecl‘ees of M_nrch 2009 batch to be placed next to January 2009 baich, 10 be 1"oilowed by

selectees of Auoust 2009 batch. Howevel 1nter-se seuic‘)rity ampng the selectees of all three batches o

be determmed in accordance with the order of merit asmgned ,by commission for each batch. separately.

Fo put the semorlty dlspute between leqchmg cadre of the commerce wing - of Higher Education

Department referencé may also be made the deuswn of Khyber Pdkhloonkh'wa-service tribunal in

appeal no. 1789f"020 dated Jdnuary 7" 2021 (Annu.un - B) lt has v:vmiy been clanhud in the

verdict of Khyber Pakhtoonkhwa Semce 'lubunal dated January. 7", 2021 that “by virtue 0’1 hd\’lll”

~applied i plursuancc to an earher aclvemsement 052014 the '1ppu.llam 'md othe1 were %emoa to%

’ candlddtes lecommencled agamst adveltlsement No. 01/2015 Thele lS no aenlal of the. fact that the;

lecommendauon of the appellant was outcotne of an earhel advertisement. En the circumstances and in:

VIew of Judgmenl u,pcnted ab 1991 SCMI‘-163”. it 1s not unsafe 10 hold that mtel -se semonlv of

' uandldates ai one selection was.to be deter mmecl on theebasis of merit assigned to the candidates by the:.

~ - Public Sewu,e Commnssnon Itis also worth notmg that in Judgmeni reported as 1995 « PLC (C.8) 950‘;

|t was c}eaa by held tlnt cases of. civil sc:vants who applied in response 10 qubsequt.nt cldvcmswmnl,

@

were ﬁnalized earhcr,, whcreas cases of co- cnvul servauts who applied- in response 10 earlier,

advertisement were finatized later for no fault on n their parl, the inter-se seniority ot civil servants was 10

. . . [ . - .
be reékoned not from the date ofjuining but would be determined through carlier opcn‘advcrlisemcm ‘

W(. are, thu‘ctore tu‘m in our v1cw 1hat the impugned seniority list is susceptible to correction and

alleration ”UEX- consequentm, the appeai in hand is allowed as praycd for in its memorandum.”

.Secxetary Loc'al Govt " Khyber Pakhtoonkhwa approached the Khyber Pakhtoonkhwa Law

Parhamentary Aﬂ’mrs and Human Right Depzu‘tmem for seeking opmlon on the Judgment of Khyber

‘ Pakhtoonkhwa Semce lrlbunal in Appeal No 1289/ ’020 referred to above. The Law Department in ns

.decmon ddled March 3'd 0”1 (Agenda ltem No 18). (Amnexurc -0 expliciﬂy- supponed the

}udbment passed by Khyber Pakhtoonkhwa Service Frlbunal and slated that the judgment is in line with

rules: lt'ls. further clarlhed that m put:.uance of an earlier advunsemem the appellant and others ateé

semo; to ll1e candldates teuommendud agamst later advertisement, as the process of setecuor star 1\

TN e




turned down, in subject case. ' o . e

b

. l;om the date ol advertisement and the appdhm had applied through earlier advurnunult than lhn.:

- private 1espondenr s No. 6 and 7; therefore, is senior the pl ivate respondents No. 6 & 7. Thu term:

“eurher selec‘tlon means earlier n,wnmu.mlduon wh:cll intern means that the advcm;( ment in whu,h

the app(.lidnt was lucommumed had been: advertlsed earlier lhdn the dd\'el tisement .in which private,

re_spondent's‘ no 6 & 7 were recommended.' To substamiate the arguments in more explicit terms, the

© Law ‘Depart_m.em placi‘ng reliance on Federal Government Civil Servants Seniority. Riles 1993, sub- -,

rule: ’7\1) wlmh states that, ”persons initially appeinted on the rccommendationl of the selection:

\

~dmhomy thruugh an eartier open advertisernent shall ranks senior to those appointed through:-

: sqbscquenl open advertisement.” In view of th'(e above, request for CPLA W the Supreme Court was™

.Sil’!‘lif&ll‘ly;.?? lectur-ers (BPS-I?) were recommended by KPPSC "vide Adv.No.1/2009 and lheir?"

dppumtmem dates by Joining the dcpmtmun are as under;,

13.

.eo

a. Ok female Iecttuer Febluaxy 7”“ 2010. ) ‘
“b.A 0l maielectulel May31“ 2010 k n o ' .'
' lc.. -0] |Jn_ale,lecturér October 26", 201-0: -
1 d. A22 male lecturers January-S“', 2011,

e. . .-Ol male lecturer Febr uary 26"’ 20! l

f. -0t male 1u,tuxer March 8", 2011.

2. 01 male lccturér March 18", 2011. | | ‘ ' .

h.. 01 mdh. Iccmrcr August 8‘*‘ 2011.

Mr lbadullah Mr. Noor Rehman, Syed Rahlm Shah Mr. Anwal Khan, Mr. Farmm Ullah hn Mr,

‘ Rahatullah, Mr. Riaz Ahmad and others submltted their appeals wherem they have cleumc,d that the ..

.seleétees of Khyber Pakhtoonkhwa Public ‘Scrvice Commission of January 2009 bétch to which they

‘ belong, have been placed junior to the M"trch 2009 batch which is an anoma]y and need:, (0 be rectified.

: The matter in questlon has been elaboralud in the above paragraphs in llght of Khybe: Paldnoonidnwa l_~

Service Trlbunal / Supleme Court decnsnons and the ruling given by the Khyber Pakhtoonkhwa Law .

Depamnent w1th regards to clartﬁcatlon given on the term “Earlier Selectlon” contained in para

. »

l7(1)(a) of APT rules 1989 }t is abundantly clear that earlier selection means earlier open

advemsement by an appomtmg authority. Their appeals are genume and‘based on legal grounds, which

-
—

. l
;,.?/

needs to be consndered favorably and their respective bC]‘IlOI‘lty posmons be fixed before the batches of :
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LT 3/2009 and -8/2009. -All similar nature ariomaljes in the seniority [ist -of differem cadres must -be

disposed of accordingly to settle the dispute once for all. I\’ukmg any kind of departure £y om 1h= mlmu

.giv'en in the com‘t's~decisions 7 law depmtment oplmon would create furiher comphcatnons for the
aggr leved taculty men:bers and the depar lment

14 Khalld N'lwaz Asustant Professo: and 04 others were also selectecl as !ectu:em vide Adv No. 3/"009
They Jomed the departmenl m Apni & May 2010, They also ciaim their senior ity in BPb 17 and

5ubsequently in BPS - 18-aﬁer their promotion, to be fixed on the basis of;ommcT the post in BPS - 17
Their appeals have been thoroughly exammed in laght of the prevadmg rulcs on the subJect of senior :ty
of govt employees Due consideration is also gwen to 1he Supxenu. Coun dcusmns attached with 1ﬁe'
appeals. ln ths regald reference is. made tu m[es 17(1)(3) of APT rules 1989, reproduced in Khyberﬁi:
Pakhtoonkhwa ES"! ACODE 201] where in the procedure for detel.mnmg mter -se semomv of ci\;i]i‘

sen vants appomted thmugh mmal appomtment is expllc:tlv faid down “Rule 17 (1) (@),

lS Mr Yasnr Imirdn and Mr. Gohar Rehman Assmtant Professors at serial numbef 37 and 385_'

- I
respeetn‘(ely shown m the senlorlty list were se!ected as Aswsmnt Pxofessom in Enghsh subject |

‘v’wde Advemsemcnl No. 02/7011 and their norlﬁcatlon of appointment was issued on 13”‘% '
Malch 2014. They Jomed the department on 19- 03«2014 and 13-03- 2014 respectively. Those ;‘
andudates who were selecled in l\dvertme-ncnt Na 0 [/70]2 and 02/2012 were wrongly placed
senior to them. "Iheu lnler-be scniority s to be deteriiiied in tight of the Rule I7(1)(a) APT
Rulex 1989 and the clarmcdnons guven in the above par agraphq
16. K\.epm{, in" view the’ above clanﬁcatlons no room is left for any doubl the: ISSllt, of the senjority br*A -
: settled accozdmg to chxonofog,lcal order of advemsement of Khybu Pakhtoonkhwa Publuc Service
Commlssmn ie. 1/2009 3/’)009 & 8/2009 and nol the date of j Jomlng the post. However the orde: of
ment asslgned by the Commnssnon shall be nnde base for determm:ng the inter-se semonty of th:.
- nomlnees / :ecommendees of Khyber Pakhtoonkhwa Service Commission for each dde.ItlSElTlt.nI
17. M, [\uamat Ulhh Wazu (Ass:stant Plofessor) was selected in Advertnsement I/20!7 and has been
| p]aced at ser:al No. 32 of the semouty list within the nominees of his own batch. Apparently there
seems to be no anoma!y |n hl., semorlty However, if any dlscrepancy c-msts in his inter-se semomy it

must be set‘tled in confoumty to the merit assngned by the Khyber Pakhloonkhwa Publlc Service -

C‘ommnssmn of January 20l7 batch.




L 8. Th_t: abpeél o Aisha Al be disposcd :ol’ dcwlding'to the “order of merit a )s:uncd b/ l\h\ l)q
| o 18 Th
i dkhtoonl\hwa Pubhc Suvu,e (,onumssion wnrh regard (o inter-se sc.tll()“(\

S 19, Fhe appeal of Mn - Tufail Khaa (ASQI.\.IHIIE Protessm) is examined in lght of’ semouty tist as well as
f //.-1 A, '
---'L-'

'consollchled mer it of l\hyber Pal\htoon}\hw(i of 8/2009 batch The plea 1aJeem-by Mr. Tufail is -éeems

genuine. HJS semonty Position be alterad as pe: mtel-se and mer l[ assigned by Khyber Pakhtoonl\hwa

Publlc Service’ Commlssmn

20. The appea! subml'ted by Muhdmmﬁd I\halld Assnstant Professm GCMS Balakot is not sustamable as’
I .

then scmonl} is aheady determmed aecordmg to inter-se semo: lty / mierit of Khyber Pakhtoonkhiva in

' adveltls1ement No. 1/2008 ' . - '

In view. of the above fdct:. and ﬁndmos it is requested that the semorltv Im of the Assmtant P;ofessors fzma'
q may

be corrected accordmg]y Moreover mmox .corrections. relatmg to change of name quallf c:mon etc m'aiy be

g done by thc Dnrectomle at its own level accordmg to the request of :Jppelhnts

S’—_‘—’ ' D’&n_e - - ' o : Signature . 4 I

] Prof: Shah Fayaz, Khan {Chairman) . » . g —

' GCMS, Abbottabad . . /,-;— AN ; —'?-‘%“;.v \
‘ - ' g : S A YN

2 Plot Dl ’\/Iuhdlmnad Ayaz (Member ) \‘H\Q \M" / ;
‘GCMS-11 Ring Road : N ﬁ\ A

3 o Prof: I{halid l\ han (Member)

: leupal GCMS-1] I Ring Road °

4 Mr. Imtiaz Ali, Lecturer (Member)

GCMS P cshawar Clt

at
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Aopeql NO, 1469/20.?.0

Date of Instltutlon —o; 03, ')O?O

R Date of DeClSlon W 07.01.2021
.Adnan Nawaz Asslstaot Englneer Local Governmenl. & Rural Development
.Depalltm‘ent K.P District Mardan. =~ L (Appelant)
) -
. Secretary Local Government Elel.tlons & Rural Development Depaotme—nt l\ p
'Pesl"awarand six others.” * ‘ -~ .. (Respondents)
'Present

Mr Zaa Ur-Rahman. Tallk : . :
For appellant

Mr, Muhammad Riaz Khan Pain ndakhel, -

P
- Assistant Advocate General St - For officlal respondents,
MR, HAMID FA_R,OOQ DURRANI, .. CHAIRMAN
- MR. ATTO-UR-REHMAN WAZIR, : .. MEMBER(E)
JUDGMENT

 HAMID FAROGQ DURRANL, CHAIPMANJ

Instant appeal has been preferred agalnst the order dwted 07.02.2020

'. _;lgy‘respondent No.d. ln‘ the order,r d_epartmental appeal of the appeliant was

:dlsmlé,sed upholdlrlo Ehe seniority list dated 08.11.2019,

2. It s prowded in the memorandum of appeal that conseguent- to -
'advertlcemenl l\lo 5/2014 dated 15 09.2014, the appellant applied for the po

~of ASSlstant Englneer ‘Upon completlon of process of recommendatlm for -

app'olntment, the Public ServaceCommlsSlon recommended the appellant for

‘“app'o‘irltmerlt oh 09 09.2015. The ensulng eooolhtment order of the ‘appellant

'was issued "on 11 11 201:; Conseé@tly, he subrmtted arrival report on
.-24,11.2015.

ATTES TED
o

o B ' Khdyber aLhmnkhwa

Larries —~ ~

0
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B On 11, O1 2018 a tentatlve Sehlmlty list was issued bv the res pondent

\lo 1. The name. of appellant found mentron atS No E thereof. On 29 06 018 .
‘.'a ﬂnal senlorrty llst was |ssued in whlch the name of appc,llal.t appea.ed at s,
No, 10 The llst was. queshoned through departmental representatlon on
18.07.2 lld whrch remalnedl unanswered The  respondent No. Z, due to i
. ) A

. o_t_)j.ect_ions by the appellant referred the lSSl.le of sen.orlty to re.,ponclent No.

S/K P -Public Servlce Commrssron whose leply was received on 08.05.2019, The

'matter W|dS also referred to respondent No. 4/Estapllshment Depaltment which -

,u_plled that the SEF]IOl‘lty ‘may be determrned on’ the ba5|s of order of rerit.

e T T T TR OB AR e

faSSlgned by Public Service Commtssron Subsequently, the o der of merit: was-
also provided by the PSC It IS claimed that the appellant was placed on top of
fthe merlt |lot For reason best known to the respondents, the issue was yet,
agarn referred to the- Establlshment Department Resultantly a sub_,equent.

senlorrty list was lssued on 08 11 2019 whereln the appellant was placed at S.

——————

g - No. 7 instead of S, No. 5 while the prrvate respondent were noted at Sr. Nos.'5

and. 6, respectlvely A departmental representatlon was filed by the appellant

————in .

~which was dlsmlssed on 07.02. 2020 hence the appeal in hand

e B |
' 3. . Learned counsel for the appellant as well as learned A5515tant Advocate

ks . 1
", . .

General on behalf of Offl"lal respondents heard and avallable ord examined

with therr assrstance The pnvate respondent No 6 was proceeoed agalnst e»

— -‘.—-—-—‘ ——— et —

palte due to her non- representatron on 11 09 2020 S.mllarly,. on ‘-’O OD 7020

o

: |espondent No 7 was al,o placed ex parte They, tlll date drd not choose to"

..............

apply for settrng aslde the ex- parte proceedlngs ‘
N After recapltulatrng the fattual aspect of the case irv. hand learned counsel for
\ - the appellant argued that the private respondents No 6 & 7 were recommended

\
47\7‘ L for appomtmeht by the ‘E;gl éeﬂrce Commlssron consequent to advertlsement
~ A . -




950 1993 PLC(C 5) 1005 201~:—

S 'Transfer) Rules 1989 and contended that the Jmpugned

‘ No.‘i/2015 date'd‘Ol'Ol OIS On the other hand the appelicm* applied and- was ’

crommended on the babIS of advertrsemem r'\u 3/7014 The re:por oents,

i
nter se merlt lrst rs.,ued by\t\hyber Pakhtuni\hwa Publ o Servrce Commrssron and

rontended that the appeliants name’ was at the top of ment while prrvate X
.‘ "““M e
'respondents were at S, No 17 and 1d therecf.
uh-‘—t—-lq_-.m

In hrs vlew the |mpugn°d
senionty list, as welt as the order dated 07.02, 202;) were not su tainable and

' Irabte to be struck down He relred on Judgments reported as 1995- PLC(c.S)-'

PLC(C. S) 335 and -PLI-2004- Supre me Courts
35,

teamed AAG, wh|le res;

r--—~_...

.. R LT T PP PO A
T e Nl

'. ] much emphasns on the competence and matntarn:rblllty of Iﬂ.:tdﬂt dnpoa\) In hre ',;

P —

Jondrng 0 the argumernts from othu side laid.

——— ﬁ,.._—-\____

S .
view, the appeltant questloned the senlonty list o( Asorstant r:ngrnee;s on

: 18 07 2018, however no service appeaf was pr eferu ed by him after rcmarnmg B

PSS

-unsuccwsful |n gettmg reIreerom the departmcntal authorlhes He was, -

‘therefore barred from submrttlng a departmental appeal against Lhe order
~'dated 07 02 7020 passed by rcspondent Nol As the subsequent appeal o(é
'appe!lant was not competent the appeal In hand was also not to b!. proceeded
_' wrth Regardrng ments of the case Iearned Asstt AG referred to Rule 17(1)(a)

'of the Khyber Pakhtunkhwa Cuvrt Servants (Appotntment ‘Promotion and ®

seniority llst was

property drawn whrch drd ot requ.re any a!terat'on

5, We have carefully examined the record and are of the opinion that the

'repiy to the appeal in hand was Jomtly submittod by resoondent: NO, 1:t0 §,

-s.._..‘__‘ —

A e com”"tesn,n

Fhe repiy is ocanty, evasive and no supportlng documents have be: ':'r appended

' therewith

.ercfore couid not be placed senror to the appellant He also referrcd to the
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- Peshawar was contacted o)p?
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" On IQLOl‘d there is a "lOLlTlCEJtIDJ“ piowourg final semont\/ l\L Ql Sictar l
Engrmus BPS 17 as .,tood o: 31, OJ 2018 'lhe name of oi aopellunt Is nuted
agalnlst S. No. 10 whrle thpee of prlvate respondente appedred at S No. § cmd

An appeal was submr*ted by the appellant on 18. 07 2018 qoeonnlng lhe

Order of senlorlty c0ntamed therean The proceedmgs were taken up by tne

Jrespondents and the Local Govemment Elections - & Rural Development;j

_' Department through Ietter dated 04, 03 2019 addressed to the Secretary Khyberzﬁ

Pdkhtunkhwa PUbllC Service Commrsszon soyght clarification with r’egard LOi‘

. mter -se semorlty of the ol‘ﬁcers On 08, 3.05. 2019 the Asslstant Dlrectorl of_;"'

Khyber Pakhtunkhwa Publrc. Service Commlsslon/respondent No. § replled to the

letter dated'04.03, 2019 1t was detailed In the reply that five posts of Assiscant

‘Engineer (ClVlI (BPS 17)in Local Govemment & Rural Development Departm nt .-

wue aclvertrsed wde Advertlsement No, 05/2014 Subsequently sixteen post° ;

of | Assrstant Englneers (Civil) and two posts Ol female quota were adv«.z tised-

vide - Advertlsement No 01/2015 InLervrews far the posts agalnsl fe.male quota

were conclucted on .16.07. 2015 drrectly while for the posto agamst general

: ouota ablllty test was. conducted and then mtervlewa were arranged, Female

candidates (respondents No 6 & 7). were lecommended on 21.08; 2015 ‘whilst

"candldates of Advertlsement No. 05/9014 on’ 09 09,2015; The appolntmmt

: orders of two females & flve Assrstant Ehgmee:s were notlfied ontsame day Le.

11, 11 2015, 1t was, however oplned that the candidates recommended agalnst

t Adverttsement No 05/2014 were senlor to candrdates recommended against

------ = bt P,

advertisernent No 01/2015 It was also suggested that the vrews of the -
'\.___...*

Establlshment Depaltment on tﬁe subJect matter shall al.,o be obtalned

Consequently the Secretary Establnsllment Department Khyber Pokhtunkhwa‘ '

2019 through a letter, whose reply dated

wco  ATTESTED
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-1‘5rb7 2019, was in’ teirr'né trat the Pu‘“!r Golvice Commission roay e

:,apptoached for subm1ss&on of Order of menf of both the male and. feﬁaP ‘ |

, recommend%a The KP PoL/r\.spondmnt No. S provmded the :f_qumtu mte[ -58

'_mex it-list on 19 08 2019 wherem, it was mcorporated in undmbuquous terms

'~ ﬂthat the name of appeHanL was placed at No 1 of the mtu se rner.t of

n -—WMM

'iecommendees agamst Adventlsement No 05/‘014 wh\k the namo of ~

‘‘‘‘‘‘‘‘‘‘

resp_ondent's No 6 & 7 w=re noted agalnsL '3 No 17 and 18, respucdvely :

B S e RN

- having been recommendm in pursuance- to Advut!sement No. 01[2_015
' _ 6. - On the record there ls a copy of another notification datad 08 11, 2019 ,

providing ‘substituted final ceniority list of Assistant E ngmwr dP._)-17 as stood |

on 31. 10 2019. Surprung\y, the names of prwate rc_spondents found mcntmn at

s No 5 and 6 wh\le that of appet ant aL No 07.1tis lmportant o note that'
'__the hst was drawn subsequent to the provrfnons of mter €. ment HSL b\/ K, P :
E ‘Pubnc Service Commmssxon Aggrleved frO‘T\ the nst th “F'lqnt subnntted_-

) - departmental appeal., The appeal/reservaduns were, l'\owever, . jeqted en

: 07 02. 2020 on the ground that the 1mpugned ftna\ se i 'rviEv){-. lis,t_.jlwaé‘:'ﬁinallzf}gq '

| ;~stnct\y in accordance with. the relevant law/‘u\eb.;.f

o cou\d warrant for mterfel ence \n the sen\ontv

70 Advertlng to lule 17 of \\hyber Pakhtunkm.ra (w*l Sewénts

- (Apponntment Promotion énd Transfer)-Rul%, 15}89 r(,fm:cd t@ by boLh the

— T

p*xrtles it surfaces that the' senjority tnter 52 of cnv\l ;e 2

B serwce, cadre or po:,t) shol\ be determlned in.the case QT Pe| SONS. appolnted b

: the lmtlal recruxtmen\. in_ accordancc' wltn the, omPr of m it _nasian

| Commtssmn (or, as_the case may__bﬁ,_xh.w.ngac m n;,; 5 t—u .on Comn"\ttec

P!O\fided that personéiélﬂc@

NG

~0v




WA

"c;heli rréank senjor to» the pe[sons selecmd in avlater selection. ..Jnderl'tning 1
_epphed; | ‘ .
In the. tr'\S ant case, the Pubhc Selwce Cornmh lOﬂ/‘ESp"lHL.! nt \!o 5 had o
' -._a _.'cl_eqt stancc that b,‘ vu.tee of hw.ng ap])ned [ .pUkSlel\u_ ~u an L:rtu:ré:
-"advertn:ernent (05/7014\ the appenant and othels were senior 0. candtdatesé.
'_ rerommended agotnot advertlsement No. 01/7015 It was du1y comnﬂunlfateo toé‘»
| mspondent No 1 through. correspor‘dence dated 08.05. 2019. There s Ao dt_ma‘i_-
1of the fact that the rmom-mndauon of appellant was outcome of earile:. :
advertlsement n the circumstances anj in view of judgment reported as 19‘31
. SCMR 1632 |t is not” unsafe to hold that Inter-se seniority of the candidates at
- one selecuon was to Le determtned on the ba%is of merlt dssngned to the'

:'._cand|dates by the Pubhc Service Comm ssuon. It is- also wortl: notlng that m-

"Judgment reported as 1995 PLC(C S\ 950 1t was clearly held tt‘aL (.aees of c1vll

'vants Who apphed |n response to subsequent adverttsemen' were ﬂml:zed‘
)

earhen whereas cases of . co- ctvm‘ Servants who applled ln respunse to earher‘

) advertnsement were fmahzed later for no' fdult on thelr part the wnlorlt\/ nnter«

5@ of civil servants was to be reckoncd not from the chte of joining but would

be determmed through earlier- opc.n adverttsement We a'e, then—.fore fil’l’ﬂ m .

| our \new that the lmpugned semorty |15‘E is suscepttble to correctton and
' ,alteration | | |
o

.g. Attendmg to .the ob;urton cf lzarned AAG recardlng cmpet nee and

.

malntatnabmty of appeal in nand it is sufﬁctent to note *1.at tne anpellant due

to non- fmng of service appeat agalnst the earher seniority llat was not precluded

Irom prefez rlnc the appea! in hand. Any wrong commatted by ttne aeSpondents, '

'_"_ cu!mznattng 1nto issuance of frésh semorlty list, provided fresh caeue of actzon to- |
«“:,sT €D . ATTESTED

[ e e | By
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4 -civil servant/appeliant. The objection of learned A S, wherefore, overruled
© hereby. :

T

-9 consequenua the appewk in hand is: c]”f)"\/‘:d a5 rr«\,fed,for' in Ats
memorandum The parttes an,, '1owever left to bc s mrh 1e.,,J\;:ctivé COSES, Fiie’

- be 'COHSI'Qne.d to the record room. o

e S '(riAMID FA%OQ DURRANI)
’\ e CHAIRMAN.
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‘Comimitte¢ observed that the advertisement, in which

IS
B
“ < ‘
! B
. ;,;-;..f~%-;"‘~- Sy, GOVERNMENT OF KHYBER PAKHTUNIHWA

" LAW, PARLIAMENTARY AFFAIRS AND
HUMAN RIGHTS DEF ARTMENT

' MINUTES OF THE SCRUTINY COMMITTEE MEETING.

" (AGENDA ITEM NO, 18) S

SERVICE: APPEAL NO. 1289/2020 ADNAN NAWAZ VERSUS SECRETARY LOCAL.
GOVERNMENT AND OTHERS. - o R | :

" A meeting oi‘; the,Scrutin‘y ‘Committee was held .on '03'.03,2021 at 11;00 AL in the office of Secretary,:-_

Law Parliamentary Affairs & Human Rights Department under his Chairmanship to determine the fitness.

. of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate:.
. Genéral (Mr, Muhammad:Sohail) represented the Advocate General, Khyber Pakhtunkhwa. :

2. _’-l'he Chairman of the Committee invited the representatives- of Local Government Department,
Mvr. Niaz Ahmad, Addl: Seeretary alongwith Mr, Abdul Shakoor, SO, Mr, Hamid Salcem, La»-{

_Officer, KPPSC,and Mr. Muhammad Yousaf Peputy Secretary R-111, Establishment Department

to apprise the Comrittee about the background of the case which they did accordingly and stated that
appellant filed the-subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby,
the Departmental Appeal of the appellant was dismissed and the seniority dated: 08.11.2019 was upheld
with further prayer to direct the respondents to, correct the seniority list by placing name of the appellant

“at-serial No. 5 instead of serial No. 7. The Khyber-Pakhtunkhwa Service Tribunal allowed the subject

service appeal as prayed for vide order dated: 07,01.2021, Now, the Department intended to file CPLA

~ against the judgment on the following grounds: -

GROUNDS/DISCUSSIONS:

3. “The ‘reprc_scntati‘vé of Khyber Pakhtunkhwa Public Service Commission, present in the mesting,
supported the judgment assed by the Khyber Pakhtugkhwe, Service Tribunal and stated that the judgment
i1 Tie ’Wi[\%“rufes, He tfurther added that in pursuance of an earlier adyertisement, the appellant and
others are senior to the candidates recommended against later “advertisement. He further added that
process of selection starts from the date of aavertisement and the appellant had applied through earlier
adveitisement then the private respondents No. 6 and 7, iherefore,-is senior then tie private respondents .
No. 6 and 7 He further added that terny “earlier selegtion” Peagg caf‘l_j‘cr recommendation. The Serutiny
the appe

‘ ' AnTwas recommended, had been
advertised .earlier. than 'ihg,___;ﬁg_‘y,\zﬁji.,m]gnt_in_which the private respondents No. 6 and 7 were
recommended. 1t was further observed that though the appointments of the appellant and private

-~ respondents No. 6 and’7 have been made on the same day yet the appellant was recommended in earlier
- advertisement. During the course of discussion the representative of Establishment Department produced

“ulés of Federal Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)

. Rules, 1993, “persons initially appointed on the recommendations. of the selection authority through.an

carlier open a‘,*,",{@tﬁiﬁ?.!nic_ni_§h.a.l\..rggk_ggnier.m.mose appointed through & subsequent open advertisement.”
The representative of Establishment Department produced a judgment of Federal Service Tribunal
roported in 1995 PLC(CS) 950 on the same issue which ‘support the instant Judgment, the representative
also suppoited the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee
obscrved.that based upon above discussion, no plausible ”groun"s exist against which CPLA could be filed
in the Supreme Court of Pakistan as (i representatives of Khyber Pakhmunkhwa Public Service
Caminission and Establishment Department.both supported the impt@ﬁé“d"jﬁﬂ@fii’éii’fl""""'" e

DICISION:

4 tence in view of above, i was decided with -consensus by the Scrutiny Commitee that:the
-subject case was not a.fit case for filing of Appeal/CPLA in the Supreme Court of Pakistan, s

. /‘”'\
o (\j/ww:vﬁ

(TAHIR IQBAL KHATTAK)
QOTICTTOR '



. I THE SUPREMD COURT OF PAKISTAN .
' . I . (Appellate Jurlsdlctlon) _ R

Present: _ .
Mr, Justice Manzoor Ahmad Malik
~ Mr. Justice Syed Marisoor Ali Shah

C A, 762 L to 766 L of. 2012

fon appeals from the judgments of Pun_]ab Service Tribunal, Lahore '
Dated 26.03. 2012 passed in Appeal Nos. 3770 to 3780/ 2010)

Dl;'. thara ~Ja-been,:ete. {In all cases) ..'.‘....Appellant{s}

Versus -

' Muhammad Aslam Pervaiz ete. (In CP 762-L of 2012)
Aftab- Ahmad etc. (In CP 763- L of 2012)
Shahld Mehmood, etc. (In CP 764-L of 2012)
Muhammad Mehd1 etc. (In CP 765-L of 2012)
Fayyaz Ahmad Chaudhry, etc. (ln CP 766-L of 2012}
T e, Respondent(s)

Fer the appellant(s): Malik Muhammad Awajs Khalid , ASC.
(ln all C’lSC“S) K .

Por the lespondent( ).~ Mr. Arnir Saria Ullah ASC (F'o'r R.1)..

Fon respondcnt Nos 2 to 4 Ch Zafar Hussain Ahmed ‘Addl. A.G.
. ‘ Mv,-Alq Bahadur, Secretary, Population -
" Welfare Department. -
" Mr. Khalid Pervaiz, Addl. Secretary.
.a/w Tania Malik, D.S.
Ardoj Naseemn, S.O.

Date of hearing';f' ©10.11.2020 o ) :
: S ORDER -
' Sved’ W’Iansoor Alx Shah J.- Th\. question that arises in this -

- case 1s| regarding. the semontjy between the. appellants (promotees)
vxs-a v1s the respondents (dlrect appomtees), both- appomted to the
post of District Populatlon Welfare Officer/Deputy Dlrector (Non-
Technical) (BS 18) close m time to’ each other m the manner

a0 e descnped hereunder

: 2 Brleﬂy the facts are that the du-ect appomtees {respondents)
‘Were recornmended by the . Punjab Public Semce Commission
(PPSC) and appomted .v;de-order dated 03.12.2003 as Deputy
' Di_r‘.ector/ Distriet Pepulation,‘Wélf'xire Officer {Non-Technical) in BS-
18. On the other hand the appellants were recommended for

proryotion by':' the Departmental Promotion Committee (DPC) on

24 ‘11 2003, however, their notifications for promotion were issued
- succcssw&.ly as follows: the promotxon notification of Dr. Naurecn

Asghar was 1ssu<,d on 2.12. 2003 whlle that of Dr Zohra Jabeen'
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o .
and. Dr. I‘arlchanda Almas who were recommended for promohon
’ __ . in the same’ DPC but sub]ect to. the completion of their ACRs for
A o . the yea1 "001 2002 were notxﬁed for promotion on 10. 4 2004 and
| A 24.1 1.2004- reSpectlvely Dr. Zubda Riaz (appellant no.3), however,
. was mltla.lly deferred in the DPC held on 24.11. 200’3 and was later .
on consrdered in ‘the DPC held .on 12 10.2007 and notrﬁed for
\_promotlon on 26. 4 2008 The semonty list prepa.red by the
department placed the appellants over the respondents who were-
" -_appolnted through d:rect recruitment. The respondents. made a
o "representatlon bcfore the Chief Secretary, which was d1smlssed on'
- . 27.9.2010, whereafter they preferred an appeal before the Punjab
jServu:e Tribunal, Wthh was- allowed through the impugned
Judgment holding . that the respondents were senior to the
appellcmts w1th ‘the direction to the department to re-draw the
'senlox ity hst accordmgly To qonmder ‘the questron of semorlty

betwccn the appellants a.nd the. respondents leave was granted byr '
- thls Court on 1 20.12. 2012 '

3. To answer _the questlon regardmg semonty between- the
. ,appelkdnte and’ the respondents provmo to section 7(2) of the
Punjab Civil Servants Act, 1974 ("Act"] and Rule 8 (”] alongwith its
‘Epranatxon under the’ PunJab Civil bervants (Appomtment &
COﬂlelOnS of Servrce) Rules, 1974 ("Rules") need to be examined.

Both the prov131ons are reproduced hereunder
“Section 7, Seniority.- (1) ..
(Q) Semonty ina post service, or cadre to whxch a c1v11 servant is
" promoted shall take effect from the date of regular appomtment to
1l.hc1t post: , g
X _ Provided that civil servants who are selected for. promouon
- to a higher post in. one batch shall on their promotion to the

higher post retain their inter-se 'seniority in the lowex“post;

‘ Rule 8. The semonry mter se of persons appomted. to posts in the same .
é . gre ade in a functional unit shal] be deterrmned '

(2] The sem'ority of the persons appointe_d by initial recruitment to the
grade vi_si-é-vis those appointed otherwise shall ﬁ:ie determined with
rcl'crmce 'tov the date of continuoua abpointmcnt to the grade; provided
that ir lwo dates are thc ‘same; Lhc person appointed otherwise shall rank'
scmol to the person appomted by initial ‘recruitment; prov1ded further.

1.|hrl|. inter se. -seniority of person belongmg to the same category w1ll not
- be altcred. ’
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Dxplanatlon— ln case a. group of persons is selcetcd for inidal
appomtment at one lime, the earliest date od which any one out of the
group Jomcd the service will be deemed: to be the date of. appomtmem of
all pusons in the group. Similarly in case a group of persons is
a ppointed otherwise at one time in the same office order the earlicst date
- ou which any. one out of the group joined the service will be deemed to be
o the date of appomtmem of all _persons in the group. And the persons ‘in
R o cach group will be plucnd with reference to the continuous date of

appointment as a group in order of their inter se seniority.”

Accordinl’ to the above provisions, if civil servants aretlselected for
promollon in a “batch? or as a “group of persons?’ then the date of
promouon of all the persons in the ‘batch or the group shall be the
date whcn anyone of them was first promoted to the post and they
‘shall rctcun the1r mter se semorxty ’I‘he word “batch”‘ﬁsed in
section 7 of Act has bcen 1nterchangeab1y used as “group.of
ﬁersc_mtv, in Rule 8. " Ordinary dictionary meanmb of the word
~ ‘bateh” .is - “people dealL vnth as a group or \at the same time".
—— - ’I‘herefcne appellants, m the same gtade, when - consxdered:and
o | recommended for prom()tlon for “the next grade in’ the same
qc. o c Depmimental Promotlon Commlttce (DPC) pass for a ‘ba.tch" or
. “group of peisons” amli therefore as per thc above provisions w111 be
+ amoengst the batch was promoted.and will also rethin their inter se
semomv of the lower post ‘In t‘ms legal background the three
[ appellants were reeommended for promotmﬂ to BS-18 in DPC
dated 24, 11.2003. One of them i.e., Dr. Naureen Asghar was
. promo\r‘.u on 2.12. 200 ‘thus the entire batch of appellants/
’ promo'}.e s who were recommended for promotion in the same DPC
namc Dv. Zohara Jabeen -and Dr. Farkhanda Almas -shall be
' Lonsldbxbkl to have: been dppomted w.e.f 2.12.2003, the date of
@éi‘ _ promotion of Dr. Naureen Asghar, one of the ‘promotecs, from the

amongz. the 'promotccs shall be the same as maintained in the
lower l'wl as per the ptovxswn discussed above. ‘However, Dr
Zubd"t iaz (‘,Lppellant no. o) who was deferred in the DPC held on

- 24.11.2003 onv the ground ‘that she was on & long leave and was

subsequently recornmended in the DPC held on 12.10. 2007 (after

N ) o 1 Term usad in the Proviso to %eetxon 7(2) of the Act
CoL a 2 Term-used in the Explanation to Rule 8(2}-of the Rules.
3 Shorter Oxford English Dictionary, Sixth edition Volwme 1 p. 196
Chambers 2 1% Century Dictionary p 109 and Cambridge Advanced Leamc"s
A Dtctlonar_\, I'ourth Edition, Cambndge University Press p 118

CODSI(L\ recl to have been promoted from the date when the first

same batch or group of persons.: Further their thr se seniority

S
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"almo'%t four years) dl‘ld promoted on 904”008 cannot be..
c0n51de1ed to be from the. same batch as that- of the other
ppellants selected m the year 2003 and therefore the abovc

provmous do not come to her rescue. Her aemox ity ‘will. be fmed

accordmo to the ‘date’ of hu promotion. The 1ebp0noents were

appomted through initial appomtment on 03 12.2003, a day after

the promot10n of the first promottee out of the batch ol' promoteb,

hence the 1espond nts will fall under the appellants Therefore Lhe

seniority of. the appdlants No.l & 2 ‘shall be re-fixed- above the
) espond -nts 111 the manner chscussed above and of appella.nt No 3
according. to her. date of promot1on For the above: reasons tha.
1mpagne’l Judoment ‘of the Tribunal dated 26.03. ’70 12 is. set asxde

and’ Lhc: 3¢ c1ppeals are allowed accordingly.

Judge.
Announ c*ccl
Lahore, - = ;o : . . :
-2nd l)occmbm 2020. . . -Judge

Judge

Iqbal




