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™ BEFORE THE HONORABLE KHYBE PAKHTUNKHWJ\ SERVICES
o : TRIBUNAL PESHAWAR co
| Service Appeal No. KR [2022 =

Mr.- C‘_/Z‘W‘z L | -
o | | 5-~-¥'—-{£-Appéllag_1t_ |
Vs .
Government of Khyber Pakhtunkhwa through Chief Secretary & Others
L Respondents‘

A

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No. 4 to32

R tfully Sheweth; _ ' -

Prelimin biections: _

14. That the appellant | has no cause of action to file the 1nbt'1nt 'tppeal aud is. badly

" time barred. -

15. That the appellant has no locus xt’mdl to file the mstant appeal

16. That the instant appeal is not maintainable in its ptesent form. ~

17. That the instant appeal is bad for non-joinder and mis- ]omder of necess'n:y
parties. :

18. That the appellant has concealed matetial facts in the instant 1ppea1

19. That the Appellant cannot seck the relief sought in the Appeql as the same goes

© against the spitit of the law and the judgments on the sub]ect mqtter The Appeal

is thus clearly barred by law.

20. That the instant Appeal is filed on the basis of blatant lies and sklrmlshes hence

- this Hon’ble Tribunal has no jurisdiction to ad]udxcate the instant Appeal

21. That the claim of the Appellant is concocted, malicious, baseless, false,

" manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither suppotts the claim of the Appellant, nor do they support the stance of the
Appellant. -

22. That the instant Appeal is based on malafide and so are the acts of the Appellant

23. That the instant Appeal is nothing but wastage of precious t1tne of this'Honorable
Tribundl, and has been filed with ulterior motives for annoying, disrupting and
creating obstacles in the life of the Respondents therefore, warrants dismissal.

24. That the Appeal as framed is not maintainable as the Appe]l'mt has no locus

- standi and legal character to file the same.

25. That the Appellant is esstopped by his own conduct

26. That no vested rights of the appellant are violated.

Para wise reply: |
2. ParaNo.1 of the instant appeal pettqins to record. .
12. Para No.2 of the instant appeal pertains to record.”
13. Para No.3 of the instant appeal is correct. Hence needs 10 reply
14. Para No.4 of the instant appefll pettains to record. Flowever, three different _
© advertisements were issued ie. Advertisement no. 01/2009, ‘03/2009 and
08/2009. Against these advertisements appointments were made, however due
to the discrepancy in the semonty of varous 111d1v1clmls varous representations
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Feb, 2010, as Miss. Noor-ul- Ain, who is of the same batc:J

D

the committee in hght of the law and the judgments of this Honorabie Tribunal
and the Apex Supreme Court decided the representations 1{1 ‘accordance with
the law, and gave correct semonty to the. answering respondents The whole
premise of the appe]lants case is bqsed in malice and they illave concealed the
committee report with ulterior motives from this honorable tﬁlbunal

Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the representations so filed, a committee
was constituted in which it was decided that the appointments against ptior
notifications/advertisements ‘will be considered senior as opposed -to those
appointments made against notifications/advertisements d'lted later in -time,

irrespective of whether their recruitment process Was| initiated “before

“notification/advertisement dated 01/2009. It is also pertinent to mention that

the first appointment was from Advernsement No. 01/2009, IWthh is.also being

concealed by the appellants. : P L R

Para No.6 of the instant qppeq] is incorrect hence denied. The. appellagt was
placed senior to the amwcnng respondents, where as he should have been
placed junior to the answering respondents due to th$ reason that his
advertisement was later in time than that of the answering tespondents, hence
making hira junior to the :msweung respondents, who wele| appointed against
nouﬁcmon/ advertisement pror to the appellant’s notlﬁcatlon/ advertisement.
And the same was laid down-in the findings of the Committee. Tt is pértinent to
mention herein that Miss. Noor ul Ain selectee of Jan 2009 batch jomned the
service on 2010 out of the toml 29 nommees/ selectees of the same batch.ie
answering respondents. Thereby paving the way for the answering respondents
who are the temaining 28 selectees of the: Jan 2009 batch. The answermg
respondents are to be deemed-to have been appointed on the same date i.e.,

L as the answeting
respondents, irrespective of the fact that their recruitment process was
completed in 2011. Since, her date of joining comes eatlier then all the selectees

of the reiaining two batches ie, 3/2009 & 8/2009 hence the

" nominees/selectees of her batch are dcemed to be comlc.ered on the sime

footing as Miss. Noor-ul-Ain.

Reference also be made to rcported ]udgment 1995 PLC (C.S) 950 in. Wthh it
was clearly held that cases of civil servants ‘who applied in response to
subsequent advertisement were finalized eatlier, whereas, cases of co-civil
servants who applied in response to catlier advertisement were finalized later for
no fault on their part, the inter- se- seniority. of the civil servants was to be
reckoned not from the date of | ;ommg but would be determined through catlier
open advertisement:

(Copy of the notification dated 22/ 0” /2010 is Annex-A)

(Copy of the-.committee report is Annex-B)

(Copy of the relevant documents is Annex-C) - SN _
Para 7 of the instant appeal is incorrect, hence .denied. The semonty of the
Appellant wrongly remained intact til] the year 2018, as well 4s, upon promonorl
of the Appellant, whereas, the f\ppellmt should have been pla(.ed junior to the
answering respondents in the seniority list, in accordancb ~with the above-

‘mentioned facts. The facts laid in paras above are reiterated. It is also mentioned

that the promouom were affected due to the directives of the competent
authonty to ignore the seniority issues to‘ not block ptomotmhs

Para No:#8 of the instant qpp(a is mi\COI‘lCCiVCd hence denied. There are no
ulterior motives, and neither arc any rules and law governing the subject being
violated, in fact, the question of semouty of the Appellant as well as Seniority
list blnCC 2009-2021 were required to be rectified in accordarnce with well settled

1 LR |
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subject, and were duly rectified by placement of the anbwenng respondents on-
their current seniorty. The seniority list is well within the bounds of the law and

according to the dictums of the %upepor courts as Well_:as this honorable
ttlbun'll : C l_', S S

Para No9 of the instant appeal is. misconceived, henic;e', incorrect. The
Appellant has now been rightly placed in the Seniority list. No deprivation of his
due place in the seniority list has taken place, and those placed ahead of the
Appellant have rightly been placed in' accordance with the rules, laws and
reported judgments as provided in the findings of the committe¢. Furthermore,

no illegality as falsely claimed has been comrmtted by the. answermg
respondents. ~

Para No.10 of the instant appeal pertains to record, hence needs no comments
by answering respondents. |
Para No.1l of the instant appeal is incorrect. The Appellant is not aggneved
and has been rightly placed in the seniotity list, in accordance with law. The
Appellant bereft of any cause, legal grounds and standmg before this
Honourable Tribunal, the whole premise of the Appellant s case is based on
contradictions and falsifications.

GROUNDS:

P-

q.

Ground A is Incorrect as laid. As explained above the unpugned nonﬁcauon as
well as sentority list circulated thereunder is well in- accordmce with the law.
Ground B is Incorrect as laid. There has been no Lllegqhty committed and
there is no negation ot deviation from the legal course, rules or pohcy by the
answering respondents. - :

Ground C is completely misconceived, hence demcd ‘The s'ud seniority list has
been nghtly been issued xeeping in view findings of the inquiry report and the
laws on the said matter, thete is no intention to’ accomrnodate any blue eyed as
has wrongly been alleged by the Appellant :
Ground D of the instant appeal is incorrect. As per the ]udgments of the
Qupremc Court, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C. S) 950, relevant portion of
which has been produced herein below:

“Civil servants whose seniority was relegated despite they were recommended and. assigned
merits by Federal Public Service Commission earlier than’ co-civil servants and who also
assumed charge of the respective pom on regular basis earlzer than co-civil servants, had
challenged order of relegating their seniority allsging that the order was zllega/ unjustified and
against principles of natural justice-—Civil servants though were recommiended and assigned
merit by Public Service Comimission and also were appointed earlier than co-civil servants had
applied for posts through. advertisement subsequently issued -by the Commission whereas co-
civil servant had applied through advertisement issued earlier by the Commission-—-Candidates -
who appiied in response to such advertisements, were interviewed by the Comimiission at
different stations and sélections were also made at different stations and. that process took
sufficiently long time:~Cases ‘of civil servants who applied in response to subsequent
advertisement, were finalised earlier whereas cases of co-civil servants who applied in response
10 earlier advertisensent, were finalised later Jfor o fault on their part---Civil servant's joining
earlier than co-civil servants, was immaterial as seniority on initial appointment by way of
selection through Commission was not reckoned from date of joining, but would be determined
through earlier open advertisement as provided - in para. - Afi) of General Principles of
Seniority, 1989-—-Authority had rightly detdrmined seniority of co- ﬁzwl servants over civil
servants on the advice of the Commniission.”

Ground E of the iristant qppe'tl is incorrect as laid. As per the ]udgments of -
the Supreme Court, it is the first advertisement prior in time which is going to
take preference. Reference can be given to the decmon of Khyber - -
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Pakhtunkhwa service tribunal i appeal no. 1289 / 2020 dated 7‘h ]anuary 7'*‘
2021, relevant portion of which has been produced herein below:

“By virtue of /mwng applied in pursuance to an earler advertisement 05, /2014 the appe/hnt ‘
and other were senior to candidates recommended against advertisement No. 0 1/ 2015, There
is no-dental of the fact that the recommendation of the appellant was om‘fome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632
it is not unszﬁ to hold that inter-se seniority of candidates at one. .re/ectzon was to be
determined ‘on the basis of merit arfzg/zed to the candidates by the PublicS ervice Commission.
1t is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
beld that cases of civil servants who applied in response to subsequent advertzsement were
finalized earlier, whereas cases of co-civil servants who applied in mpome to eatlier .
advertisement were finalized later for no fault on their part, the inter-se sentority of civil
servants was 1o be reckoned not from the date of j jozmng but wonld be determined. tbrozzg/?
earlier open advertisement. We are, therefore, firm in our view that the zmpugned seniprity list

- is susceptible to correction and alteration." "Ex- comequentm, z‘be @pea/ n. /Jcma’ s cz//awed

as prayed for in its memorandum." =
Ground F of the instant appeal is incorrect as:laid. As | per the ]udgments of thF
Supreme Court, it is selectees of the first advertisement priot.in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was clearly held that cases of civil servants who
applied in response to subsequent advettisement were finalized earlier, whereas,
cases of co-civil servants who applied in tesponse to earlier g'clvertisement were
finalized later for no fault on their part, the intet- se- seniority of the civil
servants was to be reckoned not from the date of joining but would be
determined through eatlier open advertisement. |

Ground G of the instant appeal is incorrect as laid, The appoilintees{ were .
previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on cha].lenged by various
representations, based on which a committee was comtltuted and according to

the findings the committee, the previous seniority list was deémed unlawful and

- was rectified through the issuance of a new seniority list in accordance with the

law. The said seniority list has been tightly been issued keeping in view

" findings of the inquiry report and the laws on the said matter, there is no

intention to accommodate any blue eyed or any ultenor motlves as has

: Wrongly been alleged by the Appellant.

Ground H of the instant appeal is incorrect. It is again stated that the issue of
seniority of candidates has been addressed in vatious ]udgmenm wluch have
also been clarified in the report by the committee. :

Ground I of the instant appeal is incotrect as laid. It is very clear by now that
even if the recruitment process of the first advertisement was slow and.was
Lompleted after the advertisements dated 03/2009 and 09/ 2009, however, still
the selectees appointed against the prior advertisement would be preferred over
the selectees of the adverdsements issued later on. When it comes to the
seniority list. Reference can be made to the ruling given by the Honorable

Supreme - Court of Pakistan in the November 10%, 2020 verdict, all
selectees of Jan 2009 batch shall rank' senior, in terms of seniority over selectees
of two other batches of March 2009 and August 2009. In the seniority list, the
selectees of March 2009 batch to be placed next to January 2009 batch, to be -
followed by selectees of August 2009 batch. However, inter-se seniotity among

the selectees of 1]1 three batches to be détermmed in accordq*nce with the order

of merit assigned by commission for each batch scpftmrely

L]



Ground J of the instant appeal is incorrect as laid. As per the judgniehté of the

bupreme Coutt, it is the selectees of first advertisement prior in'time which is
going to take preference over the selectees af later advertisements. Reference -

» can be made to reported judgment 1995 PLC (C.S)' 950 in which it was clearly .

held that cases of civil servants who applied in response to subsequent -
advertisement were finalized earlier, whereas, cases of co- c1v11 setvants who
applied in response to earlier advertisement were finalized later for no fault on -
their part, the inter- se- seniority of the civil servants was to be reckoned not
from the date of joining but would be determmed through earhet open
advertisement.

Ground K of the instant appeal is denied as laid. The Appellant has not been
subjected to any ultetior motives, but instead he has béen subjected lawful
procedure of rectifying the impugned seniority list. The reported 1udgment .
1995 PLC (C.S) 950 the decision of Khyber Pakhtunkhwa service tribunal .-
in appeal no. 1289 /2020 dated 7th January 7th, 2021, and the’ ruhng given

- by the Honorable Supreme Court of Pakistan in the Novembet 10th, 2020

verdict, all of them the selectees of first advertisement prior 111 time whlch is

* going to take preference over the selectees of later advertlsemeht ‘ !

: Ground L of the instant appeal is incortect as laid. The example of the “once

the black sheep entered the directorate, the whole seniority hlit was dleturbed”
is utterly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted ‘out to the Appellant nor have any
illegality been committed by the respondents and therefore the Appellant has

no cause or case atall. The cl'um of the Appellant is unsubstanuated 'lnd not
based in law.

bb.Ground M of the instant appeal is incorrect and has been re%ponded to in great

CC.

detail above.
Ground N of the instant appeal is'incorrect as laid: The alleged ]umors who
have been placed ahead of the Appellant in the seniority list l‘lave the -

- preference to be placed ahead of the Appellant as per the above mentioned
judgments. a

- dd.Ground O of the 1nst’mt appeal is incotrect. No such 1dd1t¢on11 grounds exist.

It is therefote most humbly pmyed that the instant appeal 1s mendess |

may please be dismissed with cost.

Date: ___ /. /2023 a Respondents '
, THROUGH % W
' (ALI GOHAR DURRANI)
Advocate High Court

0332-9297427

khanellegohaz@yahoo com

- Shah [Durrani | ;(hattak ‘
(aregistered law firm) .

House No. 231- A, New Shami Road
Peshawar
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"t BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES "
'= TRIBUNAL PESHAWAR |

Service Appeal No.27 / 2022

%, 7/>W ] o
w/ -'--:;-.'- ----- Appe]lant '
vs S
i (Jovemment oEKhyber quhtunkh\m through Chief %ecretary& Othetb _

_“,-7---Respondents .

AFFIDAVIT

(o] . o i

L do hereby solemn]y afﬁrm and declare on oath that the contents ,of the
qccompqnymg pdm\mse commients are true and cotrect fo. the best. of my
knowledge & belief and nothing has been concealed from thlS Horxomble'

Tnbuml
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S GOVERNMENT OF N.-W.
" INDUSTRIES, COMMERCE, LABOUR AND TECHNICAL u_
EDUCATION DEPARTMENT.

" Dated Peshawar, the ———-

N ()'l‘llfl(‘.;\ll()N
:.\'d‘i.:\‘()”[(h\’l‘) 'l~-|-.]‘ </1lill)' { M\‘\Jixp Public Service

' On the rcmnuncnmlmn of
A

0 “gection- 149
mm'“m” ad i pursuance of the provisions contained in sub- section {2) ol seelit

COTHEINWED Cial Servants Act, 1973 (NWFPAct No. XVITOEI9T). @3 amended by

Jhe i \“T%’ Civil Servants (Amendment) Act, 2005 (NWFP Act Na. IX of 2005, the
_& ”mp“t‘m Authority is plc_md 1o order appomlanl of Mis.Noor ul Ain /O ‘\h id
1'”“"““ Jhangi ‘mudan Near Anny’ Bum Hall Abbottabad as female Instruplur
WCommeree) (BPS17) in the Directorate ben:r’!l ol Technical Iduuu :?1 & Manpowes

l ! ' RS
HHng NWFP an’ the werms and conditions mentioned hereunder:

0 LERMS AND CONDITIONS

Ca) She \\i” for all intents and purposes, be Civil Servant exeept for the
) ) purposes ol mnmon or gratuity. In lieu of pension and pratuity, she will be
‘,r '\{U’*;/ﬁ' S entiled 1o réceiv such amount c;omnhuir:d by her towardy Contributony
Pad Provident | und ¢C.P FY along with the contributions made by Governmient

w heraceount in the said fund, in the preseribed manner.

pa She will be governed by the NWFP Civil Servants Act 1973, all the 1: AW
' ;q;fplicab!c o the Civil Servants and Rules made lhcru-undcr‘

¢)- She \-\l” mitially, be on pmb.mon for a period of two vears extendab lc up
v LhTCL years.

' _d)A ’ Hc.r s‘_r\lcm \\11] be liable 1o terminalion at any: time mthuul .nsn_nmL
o 2Nyt reasons, therefore, befdre  the expiny of  the  periad of
p.utm:w.n,c\luu.kd pulml of prob.\ntm i her work during, this penod is
not found satisfactory, in auchh an event, Pshe will be given a monih nouce

Manpower . Training, NWFP.

o of termInaion fran SCrvice ar one wonth's 5 pay in b e reof, Tn case she
4(-..) (> - - \\;*,hCS (o resipn at any time, a month’s notice shall be necessary orin licu
/ . / ¥ iy [hcu_,uj a month’s pay shall be fo feited. - . ' !
- -7 - ’ ;
) .
STl Loy H‘_r services will be h.xhlc 10 (e rmmalum during lnIlI{]UL\]cndg{j period of -
R : \ rrohdl!() ! \\IthOUl any notice.
1 :
LL Ay \ SNTEN She will not be :_nmied . .m\ TATDA on her llrsl appoimiment as Hnmlu
oo \\ l Instructors (BPS-17)n the Directorate (;mcml of Technival Educ: mnn k\
{ i
<. i"

"';7‘ On’ er -appomtmcm lh‘. Competent =\ulhorns has further been pleased
.'-"“-A(ler e pn*ll”b aof “Miss.Noor ul Am as Instructor (Commeree) (BPS- 17) Governmicn
{ -
;llu’c uf M Mmu‘un.m Sciences, Abbbitabad against e vacam post with iminediate _
S ‘ . A R
“llL‘Ll o o . % : ’ ’ef\} .
$E)N
|f the AIZ'D\ rerms *”‘d "“”‘I‘“‘m" are acceptaple to her, she should report &\/ O
5 A

. e | P““up,i ol tl Institute she has been posted in, with nmmeduuc cliect. “PA.
Ty duty 10 the . S : : : - r4

SN
£, --,';\‘ :
i
Sy A
DU - * . c”)
Secretavy to Govt of NWFEFP, N

Indusiries, Cunnnerce, Min: Dev.
Labour & Vech: Fdas Diranriaen:

Smmmd with CamSoanuey
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llu. ' :
o, l)m.uur General, lu,lmu,.
L\ N l\\,‘
I .1lnm, witli adl documents of the officer fof

n
&) e
v I)me\ Sceretary (1) NWIEP Public Suww

1
| IH!: Iki!lu f\u SROGOOTT S llLd 19-12.20009.
n o ¢ ))1 strict Accounts Officer, ‘Abbott: 1bdd
. w 1mup i concerned. - ‘

23 The M .
Jn\L,Lr Govi. l’rmlmg 1’1\.\\ l’uhaw.xr,

H) (Hilurumnumd
B
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r record.
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ARTMENT.

fg, NWFP,
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. To

Subject; S}EN]IO’RI'I[ Y ISSUE OF TEA(‘HTNG CADRE AS STOOD ON 31-12- "{

- ‘DjrthOI General
Commerce Education & Managnmcm Sciences,
,l\hybel Pakhtunkhwa Peshawat

]

.Re'fe.r'ence:; '. Your ofhcu order bearmo Endsi. No DG Ch&MSJAdmn/anu:ry Gen /].>l7(l-4)

1L

) Dated 23/02/7021 on the subJect noted above

) 'The 1ssues reiatmg to semoraty of teauhmg cad:‘e refened to the committee have been

"|

' thorouphly e\ammed and dlsposed of as per deta1| given in the fo[lowmo paraolaphe

The appeals lodged by Muhammad Ilyas Assmtant Professo: GC MS }\arak and -Muhammad_‘

' Zahoor GCMS Mansehra are gemjine' and- accepted. To 'subsl'antmte their plea, their old
seniority p05mon retentlon IS supported b}, APT Rules 17(2). The (’\ll‘dCL of the smd rule is ;‘

.lepxoduced be!ow - ‘Semonty mn var IOUS cadres of Civil Servams appointed by initial" a

. recru;tment vis-a- ws thosa appomted othenwse shall be determmcd with retereme to the dates"

. ot their’ regular appomtment to a- post in thdt cadre provnded that if two dates are the same, the

. ——

pelson appomtcd otherw:sc shajl rank senior to the person appomled by Il‘lltl’ll rccruntmenl.’-’ In :

o

the hght of the provision contained in the above mentloned ruIc their old scmonty position

rcmams mtact as ula:med by the appullants

The appeal Tubmltted by Mr Jan Araz Saz Wdll Khan, Shakeel Khan_, Aftab Ahmad, Israr E

AAhmad TaJIr Khan, Asghar Ah and Shugaat Hussam are exammed

: The:r date of appomtment is to be. consndered from the ‘date of their notifi catlon/talung of

: charoe agamst a promotcd post and not the date of DPC wluch {s oniy recommcnddtlon Tlmy '

. were fir rst plomoted as mstluctors (BPS 17) on “Acting Charge” basis vnde Notification

“

bearmg No SOIII(IND) TE/l 17/07/\/ 11 dated 20-10- 2010 and subsaquently on-reoular basis

vnde not1ﬁcat10n bearmg even No.14-15-211. Hence their contention is not tenable In face of

‘sub rule ('7) to Rule 17 ofAPT Ru]es 1989, rcp1 oduced in KP FQTA cont 20110, referred to

in para one above The said rule clcdrly states that seniority’ ofthc civil servants promoted to a

post ina qa_dre shall be deter}mmed from the date of their regular appointment.
T ' -
+eSt e

. - .' | P:“ l‘-WJ".’

I
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AThe. .zippeal submitted :hy Mr. Farid Ullah Khan, Zarrar Zia Uddin, Shakil Ahmad Afridi, tkram

- ud Dm Nas!n Jamal, Mrslxeen Shah Sajlad Ali, Mujeeb Ur Rehman, Naeemullah, Dr h

Muh:mmmd As:f :clfltes to demand for grant Ofallll dated’ semomv The case pulnmnu to

clmm foa UIal'lt of’ alne—dflted sunomy in: BPb 18 in respect of the abové ¢ P]‘lllLdﬂlS has been

, e\dmlned at lenglh In this regmd it is clanl‘u,d that the applrcams got promoted to the posl of

Assnstant Proleqqor w.e. e.f 10/08/2018. Some of thc applrcants were directly recommcnded as ‘

‘Asmstant Professor through Khyber Pal\htoonkhwa Public Service Commrssmn in 2014. l"hey_

' have based therr claim on the analogy of 15 ASSlStdl‘ll Professors who were vranted ante- d"lted

sen:orlry from 2011, & 2017 by the }\hyber Pal\htoonkhwa ‘Service Trlbunal and Supreme .

Court of Pal\lstan 'Ihe court ‘verdict was endorsed by PSB as notified by Higher l:,du(,atxon '

Department notrﬁcatron bearing No. SO(CE&MS)HFD/I 2/095(1 33) dated 11/03/2020.

. -Fhe appeals of the apphcants cannot be entertdmed by thxs commrttee as these fall outside the

'Junsdictlon of the commlttee o recommend to the department for entertamnw their claims’ For

_ grant of ante-dated scmonty They m'ly approach the compelent authorrty for |ed|cssal ofthen

,,grlevancesr 1fthere beany . o ' : o

v o

. Khurshnd Alam Assrstant Professor,. Hussam Ahmad A351stant Prolessor were promoted on !

' .'22/02/2019 Lmd were placed jumorl to'the 1ccommendees of - Khyber Pakhtoonkhwa Public

- e

_'Servrce Commrssmn of Advertrsement No Q3/2012> who _|omed the department on 14/02/2020.

‘In lrght of the provmons contdmcd in Rules 17(2). ol APT Rules 1989 those who got promoted

earlier tham‘. Khyber Pakhtoonkhwa Pubhc Servrce Commrssron recommendees shall stand

senior to them Thus, their appeal is accepted and their semorlty be corrected.as |equested

Thc appeals submrtted by Malik Muhammad I\aveod Assmtant Professor and Ashfaq Ahamd -

' Assustant Plofessor are drsposed of by determmmg therr semorrty in conformlng to the order of -

~_me| it assrwed by lhc I\hyber Pakhloonkhwa Publrc Service Commission.

The 1ppe.xls submrtted bv the Shahab e S'lqlb Mr. Mulmmmad Dost, Mr. Sajjad Hussaih and Mr.

.Shamsher Al Mr Azhar Nawaz' Assrstant Professors are e\ammed at Jength. They are selectees of the
' March 2008 balch of l\hybel Pakhtoonkhwa Public Service Commlssron Keeping in view the dntarl-é

_explanatlon gnven in panagraph No. 00 to 13 ol‘ the reporl there do not appeal to. be any lacuna in their -

- \L-A

- *
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AHddl (Assml'mt Piofessor), M.r Amu Shehzad (Assnstmt Professor) -Mr. " Tahir

/,

-seniority posilion. As such, their appeals are disposed of by maintaining their current seniority positions

a3 l'etleeted- in the-t’entative s,enioriiy fist 6f Decéember 2020.

.M. F1ch ‘Muhammad Khan ‘Assistant Professm Mr. Niamatullah (Assistant Prof essm) Mr. Noor U\

Khan Assistant

Pnotesson Sumaua Ishaq Assistant- Professor and I7 others were reeo'nmended as Lecturer BPS — I7

1

vide adv 10.8/2009. Their appomtmenl orders were 1ssued on November 26“‘, 2010 vide no.
. .__—,.—-:rﬁ

- SOlll(lND) TE/3 6/2010 and before followed by subsequent orders issued vide even 0. thelwlﬁel On

~ the.eve oi their appomtment their semorlty was determmed on the basns of ] Jommg the depaﬁment Now

the]r seniority has been changed in hght of Rulc 7 (1) (a).of APT Rules 1989 In their appeals lhey'

have ratsed ob_]eeuon on changing thelr seniority aftel a long period and placing the Janua[y 2009

recommendees of I\PPSC prior to them in- the tentative semonty list of 2020.

_Mr Flda Muhammad l\han Asmstam P:ofessor has attached with his applleatmn Sipreme (_,oun S

" ,Judgmem in cml petmon No 331 of 1996 demded on Deeembm 12" 1997 as-a reference fox

,mlerpretanon oflules l7(a) ofAP'l rules 1989 ParagTaph 4 & 5 of said verdlct clearly explains Lhal ‘a

. per son selected f01 '1ppomtment 10 past m an carlier selection shall rank senior to'person sclected ina

) lalel selectlon" whlch means that nominees of first batch were to :dnl\ gerior than the petitioner’ on.

‘ '1ccount Tf their mmal selection. Hence, the earlier selection has been linkeci with first b'ltch \\lnch n

‘turn, seems to be meanmg nommees of first advertisement. In addmou to the above, bupreme Courl of"

":Paklstan in u&}udgment dated November 10"‘ 2020 in CA 762 L to 766 L of 2012 (Annexuxe A) has

EAplIClﬂy clauﬁed that” i m case a group of person% is selected f01 mmal appointment at one tune ‘the

. .earhest Hdte on whlch any one out of the group joined the service will be deemed to be the d'ue of

o appemtrpent for all the persons in the group. The honorable Sdpleme Court’ 'deﬁne_s the word * bqtclw

" people dealt with asa group or the same tlme Placmg rellanbe on the ruling.given in the Supreme Coun
. of Paknstan verdict of Novembex 10"' 2020 referred to a,bove the dlspute of semornty betwuen
-appeliants / nominees of Khyber l’dkhtoonkhwa Public ?ervmc&. C()lﬂl]1l$°.l()ll as lecturer in 1h:ee

euccaste batches of January 2009, Mmeh 2009 and 'August 2009 can be 5cmed in the 1oll0wmn

manner

.",Mnss* Norul Ain selectee of January 2009 batc.h joined the- service on Febluary 2010 out of the toml 20

L 'nommeeb / selectees of the same batch, Thereby pavmg the way for the remdmmg 28 nommees !

- selectees of the January / 2009, batch to be deemed to have been appointed on the same, datc i.e. Feb
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2 , 2010 hen d'\te of Jommg comes e'lrller than ali the selectees of the remiaining twao batches, e

‘ ;/7009 & 8/2009 Judg,ed into the paradlom set by the Honomble Supreme (,bun of F.‘aktstan in its

‘1ul|ng L,lven in the Novembei 10", 2070 veldlct all sclectees of Jan 2009 batch shall rank_senior, in

1, 1

ter ms. of senlo: ity ovel ‘selectees of lwo other batches of Mdrch 2009 and August "009 fn the seniority

hst the seleclces ot Mdlch 2009 batch to be placed next to hnualy 2009 baich, to.be fol]owecl by

,selectees of Auoust 2009 batch [lowever 1nter-sc semonty ampng the selectees of all thrée b'\lches ta .

: be determined i in accordance with the order of merit assigned by commtsszon for each batch separately.

To put the semonty dnspute between teachmg cadre of thc commerce wing of Higher. Education

1

,Department reference may also be made the decision of Khyber Pakhtoonkhwa selwce mbuna! in -

appeal no 1789/7020 dated January 7"‘ 2021 (Annexure - B) It h'is vwmly been clanﬁed in the

: VeldlCt of Khyber Pakhtoonkhwa Selwce lnbunal ddted January 7”' 2021 that “by virtue of hd\’mg

'apphed in- pursuance to an earher advertlsement 05/2014 the appcllam and othel were seriior 10+

candlddtes 1ccommended agamst adverusement No. 01/2015. Thete ss no denial of lhe fact llnt thef

1ecommendauon of the appeilant was. outcome of an carlier advemsement ln the. cucumstameq and in.

1 . e

view of Judgmem uapcnted as 1991 SCMR~163 1t is ot unsafe 1o hold that inter-se semoutv of: -

candldates at ohe selectlon was to bc dLlu mlned on t|16°b'1.SlS of mCI ita signcd to thc‘candldates by the-

' r‘Publlc Semce Connmssmn Itis also worth notmg that in Judgmem reported as 1995 - PLC (C.S) 950.

it was. clear by held: Ath'at cases of:cml servants who ﬂpphed in rcsponse 1o %ubsequent *1dvemsemem

-'were ﬁnalszed earher whereas cases of co- cwnl servants who applied in response to calher ‘

o advertisement were finalized Iater for no fault on their part, the inter-se semorlty of civil servants was 10

.be leckoned not from the ddte of Jommg but would be deternnned through calher open z advertisement:

H

We a:e, therefore ﬁrm in our view that the lmpugned S&lllQrity list is susceptxblc to, cor,xectlon 'md .

' allcranon.” “Ex—consequentla, the apped! in hand is allowcd as prayed for in its memorandum
Secretary Local G_ov't.' Khyber Pakhloonkhwa approachcd the Khyber Pakhtoonkhiwa Law

. Parhamentary Affalrs and Human Right Departmcnl for seeking opinion on the Judgment of 1\hyoe-r

- Pakhtoonkhwa Seerce Tnbunal in Appeal No. 1289/2020 referred to above The de Department in ifs

decmon dated March 3“1 2021 (Agenda ltem No 18). (Anne\uac - C) explicitly supponcd thc

judgment passed by l(hyber Pakhtoonkhwa Service Fr1bu|1al and stated that the judgment is in line wnh

- tules. lt lS further clarlﬁed that |n pursuance of an earl;e: advemsementf- tl‘}i)appell'\m and others afe

-~ C
sen101 to the candzdates lccomncnded agmnst later advemsg:nenl N the _process of selection st'n tq
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e ﬂom the ddte of advemsement and the 'Ippe]lant had applled thr ou<’h earlier advertisement than the
pn\mc |espondent s No..6 and 7, thelefole is senior the private respondents No. 6 & 7. Thu terny;

“ezu'-heti selectlon means earlier rccommenddtlon whtch 1mel n means that the advertisemernit in Wl‘lld'l.

b
the appelidnt was wcommended had been advertlsed earlier t‘han the adve:llsement in which |Jnvc1teg,

'resp‘ondents no 6 & 7 were recommended “To substantiate the arguments in more explicit terms, theé
 Law Department plamno rehance on Federal Governmem Civil Servants Seniori ity Rules 1993, sub-i'-
im]es ’?U), whu,h states that, persons mmally appomted on the recommendation  of the selcction'{.-
".au'tlw'rity! th‘irough .an"earllier open advertisement shall ranks senior to Fl'lose :cl]?pOii]ted tlln’ough:
= subsequéut:cﬁpen adxslellftisf_e|11ex1t.” I.q‘vie»\.' of th'ﬂ;a 1ab0ve, request for CPLA in lhé Supreme Count was:
| t,'urhed,dbwﬁ; in _subjéét c;aée.
12, Slmllally 29 Iectmcrs (BPS 17) were recommended by I\PPS( vidvc Adv.No.1/2009 and thcir-;
appomlment dates by j _]0![’111‘10 the departmem are as under: o
a. o fe’fmaie‘lgt;tpfcr February 2"2010. .
b 0l male 1EC.tUl'el May 3]“ 2010. : S
o c 01 malc lecturer October 26"‘ 2'010 - . -
d '22 male iecturerb Januar) 8lh 2011
. €. -0»] ‘male lectui'er Febr,uary 26‘,", 201 l., .
' "_f. .l0] male iectuner March 8’_}‘, 2011

g 01 maIe lecturer Maxch 18%,2011. - S

~ h Ol male Ieclurer August 8™, 2011 ‘ ‘ ‘ '

a

13. Mr Ibadullah. Mr. Noor Rehman, Syed Rahlm Shah, Mr. Anwar Khan, Mr. Farm’m Ullah Jan, Mr
. Rahatullah. Mr. Riaz, Alu_nad and-others submitted their appcals wherein lhely have. claimed. that lhc
se-lecté"eS of il(hyber :l?‘akhi(;onkhwa Public 'Scrvilcc': Cci|11;11issi‘()-i; of January 2009 batch to which tlhey;"
‘fbélon'g, havé been plaﬁed junior to‘tt-le Marclh 2009 batch which is an anomaly and needs to be rectified. -
'.The mémér I-in -questio‘n:has been el(;zt_voraled' in tl.xé"above paragraphé in 'lighl of»Khyber 'Paldxtoonkhwa;
.~ Service ;l“ribiinal / S'upremé: Cpﬁrt decisions and the ruling given by the Khyber Pak1){0011khw'a Law
‘ .'Déparltr-nent with -reéards to clarification given on the terfﬁ'“Earlier Selection” contained: in para
I7(1)(a) of APT rules 1989 It is abundz;n'tly clear that earlier selection’ means. caninel open

- adver‘lsement by an appomtlng authonty Their appeals are genuine and based on legal grounds, which

‘needs t0: be consndered favorably and their respective sen101 lty(pomt‘u'&]s be twed befou. the batches of

(h /l’(\ >N
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| 9/7009 and 8/’?009 All snmlar nature anOmahes in' the seniority list of different cadres must be '

1

dlbposed of accordmgly to settle the dmpute once for all. l\/l.iltmt, any kind of aepamne from lh| ruling

: mven in the courts aeuslone 7 law depanment opmlon would create further compl:cattons for tlte
ﬂbg[ ieved facully members and the deptl tment.

14, Khalid Ni\’VdZ Aeerstant Professor and 04 others were also selectecl ag lectmem vide Aclv No. 3/“0()9
They Jomed the department m Apnl & May 2010. They also claim their seniority in BPS-17 cmd

.
A subsequently in BPS - 18, after their promotton to be fixed on the basis of j Jommty the post in BPS -

Thelr appeals have been thoroughly e\cammed in hght of the prevallmg rules on the sub_;eet of semouty
of govt emp]oyees Due consnderanon is also gwen to the Supremc Court decisions attached . with the
dppeals In this regald reference is.made to rules l7(l)(a) of APT rules 1989, reproducéd in I\hybet
Pal\htoonkhwa EST ACODE 20]1 where in the proeedure for deteumnmg mter-se seniority of civil:

; ser vants appomted thxough initia! appomtment is e:\pltcltly faid down “Rule 17 ¢ 1) (a)y”.

lS Mr Yasnr [lmran and Mr (Johar Rlehman A351stant Professons at serial number 37 and )8:,
respecnvely shown in the semonty list were- selected as Assmtant Prolessors in English subject
w:de Advertlsement No 02/20]1 and. thelr notlﬁcatton of appodttmem was issued on 3"
March 20]4 They Jomed the department on 19~03-2014 and 13-03- 2014 respectwely "Those
candudates who were selected in Advertlsement No 01/2012 and 02/2012 were wrongly placed :.

: 'semor to them Thelr inter-se semonty |s to bc. determmed in llght of the Rule 17(1)(a) APT
Rules ]989 and the clarxf catlons given in the above parabraphq

-16. Keepmg in 'view the '1bove clanﬁcatnons no room is Ielt for any doubt the issuc of the eeniority be

. settled dcco:dmg o chtonologlcal order of advertisement of l\hybu Pakhtoonkhwa Public Service
Commlssmn e 1/2009 3/"009 & 82009 .md not the date ofjommt, the post. However the 01der of - |
merit asslgned by the Commtssnon shall be made base for determmmg the inter:se senlorlty of the
nommees / lecommendees of Khyber Pakhtoonkhwa Sewnce Commtssnon for each adverttsement

17. Ml I\namat Ullah Wazn (Assustant Ptotessor) was seleeted in Advemsement 112012 and has’ been

placed at sertal No. 32 of the seniority list wzthm the nominees of hlS own batch, Appzuently there

seems to be no anomaly in his semorlty However, lf any dtscrepancy ex:sts in his tnter -s€ senior tty it

must be settled in confonmty to the merit assigned by. the Khybet Pal\htoonl\hwa Publtc Service

Commnssmn of Januaty 20 12 batch
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J 19. The appeal of Mr Tufail Khan (ASSlbIal]t Professor) is examined in Irght 01‘ seniority ljst

- 7

"18. The appeai of Aisha Atif be, disposed of accordmo to the order of merit aséigncd by _KI]\;‘bc{

Pakhtoonkhwa Pubhc Servu,e Comm:ssron w1rh regand Lo inter-se senjorily.

as well as
.:-: { 'ir'l A .
"consolldated merit of I\hyber Pal\htoon}\hwa ot 8/2009 bafch The plea talegm«by Mr. Tufail is seems

enuine. His semont osmon ‘be altured as per mter-se and merit assigned by Kh ‘ber Pakhtoonkhwa
g Yy p P ' g Y Kny A

‘Pubhc Serwce Commrssron

'20. The apPE’iI submrtted by Muhammad l\halrd Assistant PI'ObeSOl GCMS Balakot 1: not sustainable as

théir seniority is already determmed aucordmg to inter-se semonry / wierit of. Khybea Pakhtoonkhwa in

, advemsementNo 1/2008 : . o

In view of the above facts and fi ndmos it is requested that the semomy list of the Ass:stant Pr ofe':sms may
1

be corrected accordmg]y Moreover mmor «.orres,tlons relatmg to change of name, qualrﬁcanon etc mdy be

 done by the JDlrectorate at its own level, accordmg to the requebt of appe]!ants

S.No Na—me Signature
1 - Prof: Shah’ bayaz Khan (Chairman) o
GCMS Abboﬁabdd o
: Prof Dr Muhammad Ayaz (Membcr').‘
"*GCMS-II ng Road S
3 Prof Khalid l\han (Member) o <
Pri mupal GCMS 1l Rm_g Road J __ L
4.

Mr Imtraz Ali, Lecturer (Membcr\ : ' &QK { Icq‘ 9.2
GCMg P cshawar City :
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Appeal No. 1¢89/20‘70

Date pf Instltutlon ——Oe 03. /O?O

L . - Date OfDEClSlon . 07012021
. ~Adnan Nawaz Assistant Englneer Local Government & Rural Development
S ‘Department K. P DlStI‘lCt Mardan : 2 (Appellant)
\LEB&U_S

_Secretary Local Govemme_nt Electlons & Rural Development Depat tment l\ P

Peshawar and six others (RGSDOI’]&J”"\L:)

Mr Zia- lJr Rahman TaJlk l . .
, For appellant

Mr Muhammad R|az Khan Palndakhel

Assrstant Advocate General - . - For officlal FQS‘lJC*ndeﬂ'*gSg
MR, HAMID FAROOQ DURRANI, - . CHAIRMAN
MR, ATIQ-UR-REHMAN WAZIR -~ MEMBER(E)
U _QMFNT |

HAMID FAROOO DURRANI, CHAIRMA'\L_ '

[nstant appeal has been preferred agalnst the order dated 07.02. 7020

._.-by reSpondent Nol In the order, departmental appeal of the appellant was

d.smlssed upholdlng the senlorlty llst dated 08. 11 7019

2 ':_ It is provlded in the memorandum of appeal that consequent to

' .fadvertrsement No 5/2014 dated 15.09.2014, the appellant applleo for the post - .

‘-or ASSlstant Engmeer Upon cornplet.on of process of recommendatl01 for

4 -~'appomtment the PUbllC Serwce Commtssmn retommended the appellant fo. :'

o
W

appomtment on 09 09 2015 The ensulng appolhtment order of the appellant

was rssued on 11 11 2015 Consequently,flﬂsubmrtted arrivel report on :

AT TES TED

‘ - FR
L Khdybs.r akhtvmkh\w

P TR
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On 11, O; 2018 a tentatlve senlonty list" was issued av Lne lcspondant

E l\lo 1 l"he name of appellant: found mention at S No 8 thereol On 29, 06 2018 '

- a nnal senronty ltst was lssued in Wthh the name of appellant apDLdI(-"d at S,
iNo 10 The llst ‘was. questloned through departmental representatron on

18 07 2u18 which | remalned unanswered The respondent No. 2, due to

obJectlons by the appellant referred the |ssue of senrorrty to reapond-\nt No'

S/K P Publlc Servlce Commrssron whose - reply was received on 08 Ob 2019. The

matter was dlso referr ed to respondent No. 4/Es tabllshment Dcpartment which -
- rephed that the. senronty may be oetermrned on the basls of order of merit.
‘assrgned by Publrc Serwce Comm|SSlon Subsequently, the . order ol meut was

' ,also provlded by the PSC It is clalmed that the appellant was placed on top of

--the merlt llst For reason best known ‘to the respondents the lSSUt. was Yk.[

.agaln referred to the - Establlshment Department Resultantly a. subsequent

, semorrty list was rssued on 08 11, 2019 wherein, the appellant was placed at S, .

No 7 mstead of S. No > while the prrvate respondents were noLed at Sr. Nos. 3

-—-.-___. ]

and 6 respectlvely A departmental repre entation was ﬂled by the appellant

Awhrch was dlsmlssed on 07 02 2020 hence the appeal ln hand

'3‘.’, Learned counsel for the appellant as well as learned Assrstant Advocate

General on behalf. of ofﬂcral respondents heard and’ avallable reoord e»(amlned

wrth thelr a]ssrstance The pnvate respondent No 6 was proceeoed agalnsf ex-

e e

- parte due to her non representatron on 11 09 2020 Slmllarly,. on °O 09 7020

—— -,

.lespondent No 7 was also placed ex parte They, tlll date dld not choo:>e to

e

o apply for settrng aside the ex- par te proceedrngs - - | /I :L" A

4 After recaprtulatang the factual aspect of the case ire. hand learned counsel for

o the appellant argued. that the prlvate respondents No 6 & 7 were recommended

for apporntment by the Publrc Service Commlssron consequent to .advertisement

- w-

f.

1 14

o
o
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No 1/2015 dated 0r 01 ”OlS On the other hand ‘rne appe!lant applred and was ‘

‘ rccommended on the basis of advertrsement Nu 5/2014. The reapor.dents

o :f"tr erefore cou!d not be ptaced senror to the appeliant He also referred to the
. mter— e merit l|sL |ssued by t\hyber Pakhtunl\hwa Public Servrce Comrmbbro,r df‘|d

' contended that the appellants narne was at the top of merft while private .

,,.,.,:---.-—...._
w

respondents ‘were at S, No. 17 and 18 thereof, In hrs vlew the nTlpugned
’ M“"’“"‘-&.—

semorlty Irst as well as the order dated 07.02. 2020 were not susta:nable and
o lrable to be struck down He relred on Judgmenta |eported as 199u -PLC(C, S)

o 950 1993 PLC(C S) 1005 201~1 PLC(C S) 335 and PLI- 7004 Supreme Court-‘-,.
| '.43-5. |

Learned AAG, whlle respondmo to the argummrs from othe: side laid

T T SR Y
,—-—--._..- TSR PR— e s ot e PP

- (hwuch empha5|s on the competence and marntamabihty of instant appea\ln his E.

e e ..

ot —____\N_h_ ....,._,,,_,_._ e ‘_“ -'
view; the appellant questioned the senforlty list of As.,rstant Engineers on

18 07 2018 however no service appeal -was preferréd by him after remalning
: ,unsucassful in gettrng reIreerom the- departmentai authorltres r~ie was,

therefore barred from submrtting a departmental appeal agalnst lhe order;
' ‘dated 074 02 2020 passed by reCpondent Nol As the subse'ruent appeal of -

’ ;' :appeilant was not competent, the appeal in hand - Was also not to be proc eded

' ,erh Regardrng merrts of the case fearned Asstt. AG referred to RU|L 17(1)(a)
' of the ‘Khyber Pakhtunkhwa Civil Servants (Appotntment Prornotlon and
A' Transfer) Ru!es, 1989 and conterrded that the Jmpegned fenrunty list was
'properly drawn which did not requrre any alteratron
'S._ We have carefuliy examined the record and are dr the oplmun LhJL the

reply to the appeai In- hand was' Jorntiy submltted by lespondents No, 1-to 5,

\\ : The reply is .)canty, GVa":fVe and no supporttng doeuments hav befn)appended
\}]M

R e,

e XT;.EEST}:D /WM
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8 Peshawar was contacted on 22, OS 2019 through a letter whose L‘P

On lecord there is a notlrlcatlon provromg final semotll.y l\\t Ql Asgic ;tgnl(

Engrneers BPS 17, as .,tood o 31 0t 2018 ’lhe name .of aopellanl 5 notcd :

9. An appeal was suom:tted by the appellant on 18. 07 7018 questioning Lhe

" order’ of senrorlty contamed therern The proceedlngs were taken up by tne

'respondents and the Local Government Elections & Rural. Development

Department through letter dated 04, 03 2019 addlessed to the Secretary Khyber

' agamst s. No. 10 whlle those of prlvatc respowdents apoeared at 9 No 8 and

Pakhtunkhwa Publlc Servrce Commrssron sought clarification with l’egard to,

" inter- se SenlOl'Ity of the ofﬂcers on 08.05.2019, the Asslstant Dlrectorl or;

l<hyber Pakhtunkhwa Publrc Service Commlsslon/respondent No. 5 replled to the _

letter dated 04 03. 2019 It was detalled In the reply that five posts of Assistant :

Engmeer (Clwl) (BPS- 17) In Local Government & Rural Development Departma nt -

were aclvertrsecl vrde Advertlscment No. 03/2014 ubsequently sixteen posts -

of Asmstant Englneers (Crvrl) and. two posts of female quota were advelllsed'

vlde Advertrsement No 01/2015 tnLervrewc ror the posts agarnsl remale quota

~were conducted on 16. 07.2015 directly while for the posts agamsl general

: cruota ability test was’ conducted and thr.n |ntervlew.> were arranged Female

cmdrdates (respondents No 6 & 7) were recommended on 21, 08, 2015 ‘Whilst

candtdatés of Advertlsement No. 05/2014 on 49.09, 2015 'lhe appo:ntmtnt

orders of two females & ﬂve Assrstant Engmeers were notlﬁed on same day |, e

-

11 i1, 2015 It was, however opmed that the canclldates recommendecl against

Advertlsement No 05/2014 were senror fo candidates recommended against

4“,. Stk

' advertrsement Ne 01/2015 It was also suggested that the vrew,, of the

Establishment Department on tne subject matter shall als o be obtalned

Consequently, the Secretary Establlshment Department Khyber Pakhtunkhwa

ated

o o "TESTED -
N ) | . Al | @f?_

=D
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'15 07 7019 . Was 'rn'dter‘rné that the public Service Comm\sss(,n may bc '

-'approached for: submlssron of Ordcr of . rnen‘ of both the male and.fem,a\e
. recommendee: The KP PaC/rcspondent No. 5 provrded the requisité lhter;—se
: mér.t list on 19 08 201? wherem, it waC rncorporated in unambrquous terms

- that the name of appenant was placed at No 1 of the mtel se ment of

s . pg a4 """"‘-‘-—-um\

'recommendees agamst Adve|tlsement no 05/”014 whH e name.r of
pondents No 6 & 7 were noted agarnst S No 17 fl.'lci \1& respcct!ve\y

', havnng been recommended in pursuance to Advertrsement No., 01@0 5.
' 6 on the record there rs ‘a copy -of- another notification dated 08 ;20})
'prov drng substituted ﬁnai cenronty list -of b\ss‘rstant Engineers BRS-17 ‘a?stood
on 31.10. 2019. Surprlsmgw Lhe names df private rcspondentc found mendon al
S No 5 and 6 while-that, of appeuant at No 07 1t is important to note tha

AA the list was drawn subsequent to the provrsnons of tnter S¢ rncni. list Dy K.P :

Pubnc Serv\ce Commrssron Aggrleved from the hst Lhe appF‘\qnt submitted._‘

s departmental appeal The appeal/reservatwns were, however, jected en

' '07 0Z. 2020 on the ground that the \mpugned ﬁna\ se.:’ it

: _';.str ctly 0 accordance with. the relevant law/.u\es N .
L “could w_ar-rant‘ -for'\nterference \n the senlonw hs\: d‘ready | ]
7 | Ad\)erting to . Rule 17 of ! Khyher Pakhtunkhwa CwH=~:- Ser\rantc

(Apporntment Promotron and Tran.:fer) Ru!ea 1989 rcfrned tp hy-lboLh the-

pardes it surfaces that the semortty :nter«se of. CNH eewant" apDan

—~—

servrce, cadre or pObt) sha!l be determtned in. the casc dt per spn> appolnted b

- the init131 recruitment in_ac

] _vlth the. qreer of mt m & x|c1ned by L:’

Commrssron (or as the case mav he the Dapann’nen;ar_-ie.cr.r.,,Qh_‘.v.,"_"l_’: it

\

prowded that persons se.ectefd\ for ap%mtment td pos ‘\”--;,',I: 28




-t;héll ‘r:—'lr‘If senior ;o' the perso‘ns.geiected in a later selection. (Underlining s -
w_appiled)
In the rrrstant case, the Pubnc Servrce Lommlsqron/resporumL NO, E h ad
- Llea} stanc: that by vr.Fue o hav.ng appneo in 1JUlSlelru“ o an earfier
' "~.advertr:.emem (05/2014) the appéllant and others were semor o candndates
'rerommended again:t advertrsement NO. 01/7015 It was duiy ccmmunlcaLed )
o rr_spondent No. 1 through correspondence dated 08, 05. 2019 There | no dema!
' of the faCt that the re\.ommendatton of appelhnt was outrome of earller‘.
ddvertrsement In the crrcumstances and m view of Judgment reoorted as 1991~.
"'."SCMR 1632, it'is not unsafe to hold that inter-se seniority of tn Landrdates at<
one se\ecuon was to be determrned on the basis of merit dbSleI'\Ed to the
N candrdate Dy the Pubhc Service Commlssron It ls also. worth-noting that in
“ ]udgment reported as 1995 PLC(C :\ 950 rt was clearly held that cases of uvll
' servants who apphed in response to subsequent 'rdvertrsemenl wWere ﬂnahzed '.

_earher whereas cases of co- uvrl servants who applled ln respunse to earher.

= advertlsement were fmahzed later for no fdult on their part the se :niorlty nter~
5e. of\ civil servants was to be. reckoned not ﬁom the date of wnrng but would

: ,be determmed through earlier open advertrsement We are, tnnrefore frrm m

our vrew that: the rmpugned senrorrty list is susceptnb\e to correctlon and'

‘aﬂltveratlon L o

3
. I

8 ' eddmg to . the ob*e tro*r of 1earned AAG regardlng :_.n'pe*enr.e md
_ niain;ta'mabi\ity of appeai in hand, it is sufficient to note t wat th aepellant, due
.: to nen-filing .of. service 'ap‘peal a‘gaj‘nst' the earlier seniority ust was not precluded
‘ ' \(\\\\\ o from preferrmg the appea1 m hand. L\ny mong commrrted byt !L_ respondents,

cu\mrnatsng into jssuance of fresh sen!orrty |:st provlded fresh cause of action Lo

AT"I"’E@TL

{3,1“\3“ ..... |




) » mmwu%w 0 -/ B SN
N . . l\ i R
y a,civ‘i ervant/dpp@\\ant “The ob)Pcnon of \ewm--d AAG \1 Xhaws m\e overruied
‘>heiebv {. ' | f - ‘ ! .

-2 [ “Ex- consequen’rla ﬁhe appeal In hand is- allowed as prayed for in lts”
. m.emorand‘um. The partiejs- are, howeverA, left to-bear the%y' rés;:r—.:ctiyé costs.‘ F‘He
~ be consigned to'the ré;ord' room. '
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GOVERNMENT OF KHYBER PAKHTUNKHWA
] " LAW, PARLIAMENTARY AFFAIRS AND
o N HUMAN RIGHTS DEPARTMENT

MINUTES OF.THE SCRUTINY COMMITTEE MEETING.

" (AGENDATTEMNO.18) B

SERVICE__APREAL NO. 1289/2020 _ADNAN NAWAZ VERSUS_, SECRETARY LOCAL .

G()VERNMENT' AND OTHERS.

© " A meeting of the §crutix1y Committee was held.on 03.03,2021 at 11:00 AV, in the office of Secretary,

Law Parliamentary Affairs & Human Rights Department under his Chairmanship to détermine the fitness.
of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate

. General (Mr. '-_Muliammad‘Sohail) represented thie Advocate Geng;al, Khyber Pakhtunkhwa.

2. The Chairman of the Committee invited the representatives of Local Government Department
Mr. Niaz Ahmad, Addl: Secretary alongwith Mr, Abdul Shakoor, SO, Mr, Hamid Saleem, Law
Officer, KPPSC and Mr. Muhammad Yousaf Deputy Secretary R-111, Establishment Department
to apprise the Committee about the background of the case which they did accordingly and stated that

. appellant filed the-subject service appeal for sefting aside the impugned order dated: 07.02.2020, whereby

the Departmental Appeal-of the appellant was dismissed and the seniority dated: 08.11.2019 was upheld
with further prayer to direct the respondents to correct the seniority list by placing name of the appellant
at.serial No.- 5 instead of serial No, 7.'The Khyber-Pakhtunkhiwa Service Tribunal allowed the subject
service-appeal as prayed, for vide order dated; 07,01.2021, Now, the Department intended to file CPLA
against the judgment on the following grounds: -~~~ . A :

© GROUNDS/DISCUSSIONS: -

- 3. The re;jfcscntati#e_ of Khyber Pakhtunkhwé Public Servic

¢ Commission, present in the meeting,

supported the judgment passed by bebgg.ﬁgkhmpkﬁwg Service Tribunal and stated that the judgment
js"ifi line wAifﬁ wiies He turther added that in_pursuance of an earlier advertisement, the appellant and

others .are senior t0 the candidates recommended against later_advertisement. He further added that

e ey

process of sclection starts from the date of advertisement and fhe appellant had applied through earlier

_ “advertisenient then_the private respondents No. 6 and 7, therefore; is senior than the private respondents .

No. 6 and 7. Hé further added that tern) “earlier selection”

eansg €
Committec observed that the advertisement, in which t;w appe?[ant ons tecommended, had been

* respondents No. 6 and 7 have been made on the same day yet the appe

~rules of Rederal Government regarding senjority, according to rule 2 (1) of Civil Serva

-

advertised earlier. than the adyertisgment in which the private respondents No. 6 and 7 were
recommended. 1t was further observed that though the appointments of the appellant and private

‘ llant was recommended in earlier
advertisement. During the course of discussion the representative of Bstablishment Department prod uced

nts (Seniority)
Rules, l,993,,“bersons initially appointed on the recommendations of the selection authority through :an
carlier open a,df‘,’.@t!.‘!&?!}l@ﬂ&-ﬁhﬁll. tank seniartathose appointed through & subsequent open advertisement.”
The' representative of Tstablishment Department produced- a judgment of Federal Service Tribunal
reported in 1995 PLC(CS) 950 on the same isshe which support the instant Judgment, the representative

- also supported the judgment of the Khyber Pakhtunkhwa Service Tribunal, The Scrutiny Committee

. DECISION:

-4, © Hence in view of above, it was decided with consensus by the Scrutiny Committee that the
- subject case was not a fit case for filing of AppeﬁygmgAl in"the Supeme Court of Pakistan, -
o BN : PeC LIS B : .

obscrved that based upon above discussion, no playsib}‘q_glr_ggqgvs«gg(i_st against which CPLA could be filed
in the Supreme Court of Pakistan as the “represeniatives of Khyber Pakhtunkhwa Public -Service
Comimission and Establishment Departmient both supported the inupu"éﬁiéﬂ'j’fx‘clg’fﬁ'éiif?“""""" e T

L

i \)m\.\, Codl et

(TAHIR IQBAL KHATTAK)
QOLICITOR

lier _recommehdatiog;.’rhe Scrutiny . -
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' : Dr Zohara Jabeen etc (In all cases)

_ For the respondent(s):  Mr. Amir Sana Uliah AA'SC '(For R.1)

successively as follows: the promotion notification of Dr. Naureen'

. ‘Asghar was issucd on 2.12. 2003 whxle that of Dr Zohra Jabeen

-

I THE SUPREME COURT OF PAKISTAN

(Appellate Jur1sd1ct10n) - B ,:

Present
Mr. Justice Manzoor Ahmad Mahk
Mr. Justice Syed Mansoor Ali Shah

o) A 762 L to 766-L of 2012

{on appeals from the Jjudgments of Punjab Seruice Tribunal, Lahore
Dated 26 03. 2012 passed in Appeal Nos.3776 to 3780/’701 0)

A ...'....Appellant(s)
Versus

Muhammad Aslam Pervaiz, ctc. {In CP 762-L of .’201 2).
Aftab Ahmad; etc. (In CP 763-L of 20.12)

- Shahid Mehmood, etc. (In CP 764-L of 2012)

Muhammad Mehdl ete. (In CP 765-L of 2012)

Fayya‘ Ahmad Chdudhly ete. {In CP 766 Lof2012)

¥ -....,...Respondertt(s)

| For the appellarit(s): - . Malik Muhammad Awais Khalid , ASC,

- {In all cases)

For respondcnt ‘Nos.2 to'4 Ch Zafar Hussain Ahmed, Addl A.G.

Ms.-Ali Bahadur, Secretary, Population
. , " Welfare Department.
- : . " Mr. Khalid .Pervaiz, Addl. Secretary.
St : - a/w Tania Malik, D.S.
: © ... "Arcoj Naseem, S.0: .-

‘Date of hearing_:‘ ~ - 10.11.2020

. ORDER
Sged wansoor Alx Shah,’ J The quest1on that arises in this

caselis regar dlng the semonty between the appellants (promotees)

: vis‘{-é vis the respondents (direct appointees) -both appointed to the

post of sttrlct Populatlon Welfare Ofﬁcer/Deputy Director (Non-

-:'-:'Techmcal) (BS- 18) close in time to. each other 1n the manneér

K descrxbed hereunder

ro

2. Brieﬂy the facts' are that the direct ‘appointees (respondents) »

were recommended by the Punjab Public Semce Commission

- - (PPSC) and appointed vide order dated 03.12. 2003 as Deputy

" Director /D1strlct Population. Welfare Ofﬁcer {Non-Technical) in BS-
| 18 On the other ‘hand the appellants were recommended for:
Ea pro_mot;on by ﬂther.Departmenta.l Promotmn Cornm:ttee (DPC) on

24.11.2003, howeeer,'theif notifications for promotion were issued .




ot

. C.Al62:L to 766-L of 2012 -

(3]

+

and Dr. I‘aukhancla Almas who were recommended for promohon
in the same’ DPC but subject to the completion of their ACRs for

' :the year 2 2001- 2002 were notified for promotion on 10. 4.2004 and
©24.11. 2004 respectxvely Dr. Zubda Riaz (appellant no. 3), however,

was mmally deferred in the DPC held on 24.11.2003 and was later .

“on - con51dered in ‘the DPC held on 12.10.2007 and notified for_
, promotlon on 26 4. 2008 The senigrity list prepared by the

departmcnt placed the appellants over the respondents, who were

appomted through direct recruitment. The respondents made a

'representalxon before the Chief Secretary, wluch was dxsmnsscd on

27.9.2010,. whereafter they preferred an appeal before the Punjab

Serv:ce ’I‘r1bunal Whlch was- allowed through the impugned

~ judgment, holdmg that the respondents were senior to the

appellants ‘with the direction to the dcpartrnent to re-draw the :

"semorzty llsl. accordmgly To c,onsxder ‘the questlon of seniority

betwccn the. dppella.nts and the respondents ieave was granted by=
thls Coult on, 20 12, 2012 .

3.' lTo answer the questlon xegardmg semonty between the -
appellants cmd the. respondents ‘proviso to section 7(2) of the

Punjab Civil Servants Act, 1974 ["Act"] and Rule 8 (’)) alongwith its

'Explanatxon undex the’ Punjab Civil Servants [Appon\tment & -

:Condltxons of Servme) Rules .1974 ("Rules“) need to, be examined.

Both the provisions are reproduced hereunder
", ‘Sectxon? Seniority {1 ..
(2) Seniority in a post service, or cadre to which a c1v11 servant is
‘ promoted shall take effect from the date of regular appomtment to
: that post: .
" Provided that civil servants who are selected for promotmn
io a hxg,her. post in. one batch shall on their promo'don to the

higher post retain their inter-se seniority in the lower ‘post.

Rule 8. The <rer‘xiority inter se of persons appointed. to posts in the same
grade in a functional unit shall be determmed '

'(2) The semonty of the persons. appomted by initial recruitment to the
grade vig-a-vis those a.ppoxnted othérwise’ shall be .determined thh
reference to the date of conh.nuous appomtment to the grade; provided
', -‘that if two dams are the aame_, t.he person appointed otheiwise shall rank
. senior to the person appoirited. by initial ‘recruitment provided further

" that inter se seniority of person belongmg to the same category will not,

. be alteted. C ’

D,

o)



al

',sectron ’f‘ of Act has been mterchangeably used as “group. of .

) “group o[ pelsons and thu'efore as per the above provxsmns will be -

. CA.762.L to 766-Lof2012° . 3

!"xplrmatlon-—' In case a. group of persons is selected for initial
appointment at one ume the earliest date an which any one out of the
group Jomed the service will be' deemed to be the date of. appomtmem of
all pcxsons in the gzoup Similarly in case a group of persons is
~.1ppmmcd otherwise al om_ time in the same olfice order the carlicst date
on which any one out of the group joined the service will be deemed to be
the date of appointment of all persons-in the group. And the persons in
¢ach group will be placed with reference to the continuous date of

appoeinument as a group in order of their inter se seniority.”

" According to the above provisions, if civil servants are selected for

promotion. in 4 “batch!” or as-a“group of persons?” then the date of

promotion’of all the persons in the batch or the group shall be the

date when anyone of them was first promoted to the post and they

shall ru.aun their mter se semonty The word “batch” used in

‘person " in Rule 8. Ordinary dlctxonary memmg of ‘the word

- ‘batch” is. "people dea.lt with as agroup or \at the same time".

'.Therel’ore appellants in the same grade, when consrderednand

recommeuded for promotron for the next grade in the same

Departmental Promotron Comrmttee (DPC) chbS for a “batch or

COnszch red.to have been promoted from the date when the first

amongst the batch was promoted and will alsq rethin their inter se.

Seniority of the 1ower pest. In this legal background the thwe'

appell’mt were recommended for promotion to BS-18 in DPC

_ dated 24.11. 2003. Oné of ‘them i.e. ., Dr. Naureen Asghar was

prornqre.. on 2.12. 200 thus the entire batch of apperlants/

promoies s who were recommended for promotion in the same DPC

namelby- Dv. Zohara Jabeen and Dr. Farkhanda Almas shall be

3 Term used in the Prowso to Section 7(2] of the Act.

considered to have been appomted w.e.f 2.12.2003, the date of

promotxon of Dr. Naureen Asghar one of the promotees from the

. same bthch or group of persons. Further their inter se seniority -

amongst the promotees shall be the same as maintained in the -

lower pm\xt as per the plOVlSlonS discussed above. However, Dr

Zubda [{az (dppellant no. o) who was deferred in the DPC held on- '

24.11. ‘OOo on the ground that she was on a long leave and was

subsecﬂ,u.ntly recommended 1n the DPC held on 12.16.2007 (after

2 Term uscd in the Expla.rix) ation to Rule 8(2) of the Rules.

'3 Shorter Oxford English Dictionary, Sixth edition Volume 1 p 196
Chambers: 2 1% Century Dictionary p 109 and Cambridge Advanced Learner's
Dictionary, oux-th Edition, Cambridge University Press p 118
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| C.A762-Lt0.766:Lof2012 - T

almost  four | years) and promoted on 26.4.2008. cannot be -

con31de1ed to be from the same batch as that of the otﬁ__e.r

.appellants selected m the year 2003 and therefore the abc_é_ve

provxs1ous do ot come to her réscue. Her semorlty will be fixed

according to the date of her promotion. The 1cspondents Were

e® o S ‘appointed through initial appomtment on 03.12. ’9003 a day after

' - the. promotwn of the first promottee out of the batch of promoteb, .

_ " hence the respondents will fall under the appellantb Therefore the

i .semorlt'y of the appellants No.1 & 2 shall be re- ‘fixed above -the

" .respond' nts m the manner . discussed above and of appellcmt No 3

accordnw to her date of promot1on For the abow reasons the -
-1mpt1gned Judgment of the _Tmbunal dated 26 03. 2012 is set asude

and thc 5C appeals are allowed aecordmgly

[

J udge

L . .

Announced.
. . ~ Lahore, f ‘ A
G ~.2nd December, 2020. S - - Judge

Judge

Approved for reporting.
Igbal
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