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Government of Khyber quhtunkhwa through Chief Secrétary & Othersﬁ :

-------- Respondents |

PARAWISE COMMENTS ON BEHALF OF RESPON’DENTS No. 4 t032
Ri ectfi hewe

Prelimin bijections: o L i o

14. That the appellant has no cause of action to file the instant. '1ppeal and is badlvA

~ time barred. .
15. That the appellant has no locus standi to file the i instant appeal N
16. That the instant appe'd is not maintainable in its present form.. ' i .

17. That the instant d peal is bad for non-joinder and mis- }omder oE necessary |

parties. :
18. That the appellant has concealed material facts in the instant appeal _ :
19. That the Appellant cannot seek the relief sought in the Appeal as the same goes

is thus cleatly batred by law.

against the spirit of the law and the ]udgments on. the sub]ect matter.: The Appe'd

20. That the instant Appeal is filed on the basls of blatarit. hes and skmmshes hence :

‘this-Hon’ble Tribunal has no judsdiction to adjudicate the instant Appeal

“21. That the cliim of the -Appellant is concocted,. mahcmus baseless; false,
manufactured, fabricated and bogus. The documents so annexed \VlththeAppeal
neither supports the cla1rn of the Appellant, nor do they support the stance of the =

Appellant,
- 22. That the instant Appeal is based on mqhﬁde and'so are the acts of the Appellant.

23. That the instant Appeal is nothing but wastage of precious time of this Honorable
* Tribunal, and has been filed with ultetior motives for annoying, dlsruptmg and -

© creating obstacles in the life of the Respondents therefore warfants dismissal.

24. That the Appeal as framed is not maintainable as the Appellant has-no- locus

standi and legal character to file the same. .
25. That the Appellant is esstopped by his own conduct.
26. That ng vested rights of the appellant are violated.

Para wise teply:
2. Para No.1 of the instant appeal pertains to record.

12. Para No.2 of the instant appeal pertains to record.

13. Para No.3 of the instant appeal is correct. Hence needs no reply :

14. Pata No.4 of the instant appe':l pertains ‘to record. However, three different

advertisements were issued i.e. Advertisement ‘no. 01 /2009, .03/2009 and
08/2009: Against these advertisements hppomtmentq were pade however due

to the discrepancy in the qemonq of various lndiwduals vatjous representatlons

L]



15.

16.

17.

18.

the committee in light of the law and the ]udgmenta of this Honomble Tnbunal‘

and the Apex Supreme Court dec1d¢=d the representations i m accordance with

the law, and gave correct semonty to the answering respondents ‘The whole

_premise of the appellants case is based in'malice and they have concealed the

committee report with ulterior motives from this honorable tnbunal _
Para No.5 pertains to the record, however the facts laid in para 4 .above are
emphasized. It is reiterated that against the representations so filed, a-committee
was constituted in which it was decided that the appomm?ents against prior
notifications/advertisements will be considered senior as opposed to those
appointments made against. uotlﬁmtlom/advertlsements dated later in time,

irrespective of whether their tecruitment process was initiated before

notification/advertisement dated 01/2009. It is also .pertinent to mention that
the first appointment was from Advertisement No. 01/ 2009 which is also bemg
conceqled by the appellants '

|

Para No.6 of the instant appeal is incorrect hence denied. The appe}lant was

placed senior to the answering respondents, where as he should have been‘ -
“placed junior to the answenng respondents due “to the reason that his

I
advertisement was later in dme than that of the answering Lespondents hence

making him junior to the ¢ 'mswermg respondents, who were dppointed against

_ notification/advertisement ptior to the appellant’s notification/ adverusement

And the same was laid down in the findings of the Committee. It is pertinent to
mention heréin that Miss. Noot ul Ain selectee of Jan 2009 batch' ]omed the

service on 2010 out of the total 29 nominees/selectees of the same batch i.e

answering respondents. Thereby, paving the way for the answeting tespondents
who are the remaining 28 selectees of the Jan 2009 batch: The answ«.nng
respondents are to be deemed to have been appomted on the same date ie.,
Feb, 2010, as Miss. Noor-ul- Ain, who is -of the same batch as the answering
respondents, . irrespective of the fact that thelr _recruitment process was
completed in 2011. Since, her date of joining comes earlier then all thie selectees
of the remaining two batches ie, 3/2009° & 8/ 2009, hence .the
nominees/selectees of her batch are deemed to be consmiered on the same
footing as Miss. Noor-ul-Ain.

Reference also be made to rcpdtted judgment 1995 PLC (C S) 950 in wh.tch it

"wis clearly held that cases of civil servants who applied. in response to
_subsequent advertisement were finalized eatlier, whereas, cases of co-civil

servants who applied in response to eatlier advertisement were finalized later for
no fault on their part, the inter- se- seniority of the civil servants was to be

“reckoned not from the date of joiriing but would be determmed through earlier

open advertisement.

(Copy of the notification dated 22/ 02 /2010 is Annex—A)
(Copy of the committee report is Annex-B)

(Copy of the relevant documents is Annex-C)

Para 7 of the instant appeal is incorrect, hence denied. The semonty of the

Appellant wrongly remained intact tll the year 2018, as well as, upon promotion

- of the Appellant, whereas, the Appellant should Have been placed junior to the

answeting respondents in the seniority list, in accord'mce with the above-

~ment10ned facts. ’lhe facts laid 1n paras ¢ above are reiterated. It 15 also mentloned

that the promotions were affected due to the directives of the. competent
authority to ignote the seniority issues to not block promotlorlls

Para No.8 of the instant appeal is hlisconceiVed, hence dem'ed. There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniotity of the Appellant as-well as Seniority
list since 2009-2021 were required to be{recuﬁed in accmdance w1th well setdcd

v,




19.

20.

sub]cct and were duly tectified by placetnent of the answenng rebpondents on
their current seniority. The seniority list is well within the bounds of the law and

according to the dictums ‘of the superior ‘courfs as. well as thlS honorable
tribunal. ' :

!

Para No.9 of the instant appeftl is nmconceived hence incorrect. The
Appellant has now been rightly placed in the Seniority list. No deprivation of his.
due place in the seniority list has taken place, and those placed ahead of the
Appellant have rightly been placed in accordance with the rules, laws and

‘reported judgments as provided in the ﬁndmgs of the commlttee Futthermore,

no illegality as falsely claimed “has -been comnutted by the answenng
tesponderts.

Para No.10 of the instant qppeal pertalm to record hence needs no. comments

. by answering respondents.

21.

Para No.11 of the instant appeal is incorrect.. The Appellant is not aggneved
and has been rightly pl’lced in the seniority list, in accordance with'law. The
Appellant bereft of any cause, legal grounds and stanchng before" this

~Honourable Tribunal, the whole premise of the Appellant s. case is based on

contradictions and falsifications.

GROUNDS:

p-

q.

o

Ground A is Incorrect as laid. As explained above the’ 1mpugned nouﬁcanon as
well as seniority list circulated thereunder is well in. accordance with the law. -
Ground B is Incorrect as laid. There has been no ﬂlegahty committed ‘and
there is no negation or deviation from the legal course, rules or p_ohcy by the
answering respondents.
Ground C is completely rmsconcuvcd hence demed The bd.ld seniority list has
been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to accommodate any blue eyed as -
has wrongly been alleged by the Appellant.
Ground D of the instant appeal is incorrect. As per the. ]udgments of the
Supreme Court, it is the first advertisement priot in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relev'ant portion of
which has been produced herein below:
- “Cavil servants whose seniority was relegated despite they were recoszme/zded and assigned
merits by Federal Public Service Commission earlier than' co-civil servants and who also
assumed charge of the respective posts on regular basis earlier than co-civil servants, had
challenged order of relegating their seniority alleging that the order was illegal, unjustified and
against principles of natural Justice—-Civil servants though ‘were recommended and assigned
rierst by Public Service Commission and also were appointed earlier than co-civil servants had
applied for posts through advertisement subsequently issued by the Commzsrzan whereas co-
civil servant had applied through adi/eﬁuemeﬂt issued earlier by the Commzmon--—Candzdaz‘ef
who applied in response to such advertisements, were interviewed /J)/ the Commission at
different stations and selections were also made at different stations and that process took
sufficiently long time-—Cases of civil servants who “applied in response to mbseqz/eﬂt
advertisement, were finalised earlier whereas cases of co-civil servants who applied in response
to earlier advertisement, were finalised later for no fanlt on their part---Civil servant's joining
earlier than co-civil servants, was immaterial as sentority on initial appoinmezzt by way of
selection through Commission was not reckoned from date. of joining, but would be determined
through earliér open advertisement as provided in para Af) of General Principles. of
Seniority, 1989---Authority had rightly t/etemzmed seniority of co- .::wz/ samaim over civil
servants on the advice of the Commission.” [ '
Ground E of the instant appeal 1s incorrect as laid. As per the ]udgments of
the Supreme Coutt, it is the first advertisement priot in time which is going to
take preference. Reference can be given to the decision of Khyber .
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Pakhtunkhwa service ulbum lin appeal no. 1289/2020 dated 7 ]anuary 7,

- 2021, relevant porton of wh1ch has becn ptoduced herem below:

V.

“By Lm‘ﬂe of having applied 7 7 purwmzce B Ratlier adversisement 05 /2014 the’ appe/!ant

" and other were senior to candidates iecommended against advertisement N 0. 01/2015. There

is no denial of the fact that the recommendation of the appellant was 0m‘come of an carlier
advertisement. In the ciroumistances and in view of judgment reported as 1991-5 CMR-I632
it is not unsafe to hold that inter-se seniority of candidates at one selection was to be
delermined.on the basis of merit assigned to the candidates by the Public Service Commission.
It is also worth noting that in jadgmeizf reported as 1995 - PLC (C. 5) 950, it was clear by -
held that cases of civil servants who applied in response to subsequent advertisement were

[finalized earlier, whereas cases of co-civil servanfs who applied in re:p(mf 10 earlier

adverlisement were finalized later for no fault on their part, the inter-se Seniority of civil
servants was to be reckoned not from the date of joining but would be delz‘emfmed i/aroug/y
earlier open advertisement. We are, thersfore, firm in onr view z‘/yaz‘ the impugned sensprity hst
15 susceptible to correction and alteration.” " }*x-mﬂ.reqmntza, the appeal in /mnd is allowed
as prayed for in its memorandun." ' . '
Ground F of the instant appeal is incorrect as laid. As per the judgments of the
Supreme Court, it is selectees of the furst advertisement prior in-time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was clearly held that cases of civil servants who
applied in response to subsequent advertisement were finalized eatlier, whereas,
cases of co-civil servants who applied in response to earlier advertisement were
finalized later for no fault on their patt, the inter- se- seniority of the civil |
servants was to be reckoned not from the date of joining but Would bL
d(.terrmned through eatlier open z qdvernbement

Ground G of the instant appeal 1s incorrect as laid. The appomtees were
previously riot given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
tepresentations, based on which a committee was constltuted and according to
the findings the committee, the previous seniority list was deemed unlawful and
was rectified through the issuance of 2 new seniority list in accordance with the
law. The said seniority list has been righty been issued keeping in view

findings of the inquiry reporr and the laws on the said matter, therc is no -
intention to accommodate any biue eyed or any ultenor motlves as has :

wrongly been alleged by the Appellant.

!
I

. Ground H of the instant appeal is incorrect. Tt is agaln stated that thg issue of

seniority of candidates has been addressed in-various judgments, Whlch have
also been clarified in the report bv the committee.

Ground I ot the ins‘t"mt appeal is incottect as laid. It is very clear by now that
even if the recruitment process of the first advertisement was slow and was
completed after the advertisements dated 03/2009 and 09/2009, however, still
the selectees appointed against the priot advertisement would be pLeferred over
the -selectees of the advertisements issued later on. When it comes to - the
sentority list.” Reference can be made to the ruling given by the Honotable
Supreme Court of Pakistan in the November 10, 2020 verdict, all
selectees of Jan 2009 batch shall rank senior, in‘terms of scmorlty over selectees

- of two other batches of March 2009 and August 2009. In the seniority list, the

selectees of March 2009 batch to be placed next to, ]auuary 2009 batch, to be
followed by selectees of August 2009 batch. However, inter-se seniority among’

the selectees of all three batches to be determined in accordance with the order

of merit agsigned by commission for each batch separ ately.-



¥

Ground J of the instant appeal is incorrect as laid. As pet the ]udgmente of the
Supreme Courtt, it is the selectees of first advertisement ptior in time which is

- going to take preference over the selectees of later advertisements. Reference

aa.

can be made to reported judgment 1995 PLC (C.8) 950 in which it was. clearly
held thar cases of civil servants who applied in response to subsequent.
1dvert1sernent were finalized earlier, wheteas; cases of co-civil servants who
applied in response to earlier advertisement were finalized later for no fault on
their part, the intet- se- seniority of the civil servants was to bk reckoned not
from the date of joining but would be determined through earher open
advertisement. -

Ground K of the instant appeal is denied as laid. The Appellant has Aot been
subjected to any ulterior motives, but indtead he has been su yected lawful
procedure of rectifying the impugned seniority list. The reported’ udgment
1995 PLG (C.S) 950, the decision of Khyber Pakhtunkhwa service tribunal
in appeal no. 1289/ 2020 dated 7th January 7th, 2021, and the tuling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement prior in time wluch 18
going to take preference over the selectees of later advermement

Ground L of the instant appeal is incorrect as laid. The exa ple of the once -
the black sheep entered the directorate, the whole seniority list was' disturbed”,

- is utterly false. No valuable rghts of the Appellant has been wolated neithet

has any unjust treatment been meted out to the Appellant nor have any’
tlegality been committed by the respondents and therefore the ‘Appellant has |
no cause or case at all. The claim of the Appellant is unsubstfrnuated and: not
based in l'wv

R

bb.Ground M of the instant appe'll is mcorrect and- has been responded fo in great

CC.

detail above.

Ground N of the instant appeal is incorrect as laid. The alleged “]umors 'who
have been placed ahead of the Appellant in the seniofity list have the
preference to be placed ahead of the Appellant as per the above mentloned
judgments. :

dd.Ground O of the instant appeal is incorrecr. No such ddditional grounds exist.

3

It is therefore most humbly prayed that the instant appeal 1s mentlebb

may please be dismissed with cost.

-

Date: —__/. _/2023 o Respondents
THROUGH

(ALI GOHAR DURRANI)
Advocate High Court
0332-9297427 ,
khaneliegohar@yahoo.com
Shah |Durrani | Khattak

. (aregistered law firm)

' House No. 231-A, New Shaml Road

Peshawar.
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AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that the contents of the
qccompmymg parawise commentq are true and correct to the best of my'
knowledge & belief and nothmg has been concealed from tlns l—lonor'lblle.

Tribunal .




GOVERNMENT OF N.-W.F.P. L

AND TECHNICAL {4,
IES, COMMERCE LABOUR /
' NDUSTH ED UCATlON DEPARTMENT. ‘ i N
Dated 'éeshaw,ar, thé ——— - - e

‘

NOTHFL (f ATION

NUSOUMINDYTEA-3/2000, On e ruonum,ndaunn of MAWEDP Public Serviee,

R .‘H\I'l!l\\}un wained in sub- section (2 )ol section- 11 .

and il pursuance of the provisions con
Cof e, NWEP Ciail Servants Act, 1973 (NWFR Act No. XVIT ol 1973). 83 amended hy
.l'hL \\\T Civil \tr\anls {(Amendment) Act, 20 X5 (N\\’FP Act No. [N of 20057, the
&nmpcum Amhunl\' 18 plc.w.d to order appomlmcnl of Mis.Noor ul Ain [0S h“‘ '
-lnlydln Jhangi \d\-.dan Near ‘Army. Dum  Hall Abbouabad s female Instructor
(Comime ruu (BPS- lt) i the Directorste General of Technica! FEducati '1\1 & Manpusver

|l‘1|lnu ~N S
N NWED an. the terms and conditions mc[nmned hereunder:

oy 'l'filc\isANl)(?ON‘l)i'i‘l(J.\éS"

@ Shew 1, Far ull intents and purposc% be Civil Servant except for the
’ purposes of pension on ;_r.]ltull\ [n tiew of pension wnd gr atuiry, she will be
entitled-10: receive such, amdunt comributed by -her tow: iy Lunu ihulory
Provident Fuad (C.PF) along with the contributions made by Government
to her account n the said fund, in the prescribed manner.

She with be governed by the NWFP Civil Servants Act 1973, all the Luws
applicable to the Civil Servants and Rules-made there-under

She will, initiatly, be on probation for a period af twa years extendabie up
o three years. N '

licr SCrVICes \\zH be Hable w term.n:ulon atany ume2 withoul a thIlL
any - teasons, therefore, before  the  expin of  the purm.l of
pluhdlmnlt.\lx,lldc.d pmnd of probation, W her work during this period is
not found satistactory, in such an evénty she will be given a month’s nouce
ot terminatian feam worvice or one month's pay i ]un thereof. In case she
wishes 12 rasign atany tme, o month’s notice shatl be necessary ur in hicu
lhcrcol' a m;mlh’:: pay shall be forfened. ’

Her services will be linhle w termination during mlll:illt.\lcnut:u period of

P roh nn- ¢ without any notice. \

She will not be cmnled to any TADA on her lirst appointment as Female
’ ] Instructors. (BPS-17) in the Directorate General of Technical Education &
F\Iun[nmtr Training, IWEFP. :

On. Iu_r appmnlmcnl the Competent Authority has-furiher been plu.l.r'u i

posting ¢ of-Miss. Noor ul Ain as fustrucior. (C ummeree) (BPS-17) Government

arder tie

oz
_ LL!
.

o

L

e

| Colleye of Manag. '(IILIH S«-lumu‘-x Abbotiabad against the vacam post with iminedine
o o

Copy .

olleew
If the above werms dnd conditions are :1CCC[)lubIc w her, she should repon

" [:»r‘“-ll‘_-ipa.'ol Lh: ln\lllulc she has been pum.u in, witl |mmcdmu cllul

for duty ot

Sd-
Seeretavy 1o Gaveuf NWFD,
Industries, Conerce, Min: Dey.
fabour & Veeh: Voo Ilnn:lrllnv‘uf

)
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L ”DV 15 lm\\ wded. tar -
. . _ . N -
or Training, NWEE,

l&.uhnlwl Fducation and Manpower Trining, =
ts of the officer for ru,ord

m, Lommls

o b e Sirectar General,
B e N llnm,, with all documen
2 hhe I)Llllli\ Neeret u) “(11) NWEFD Public Serv

hes [duer Nh. SRI60671 dated 19.12.2009..
- The Districr Accounts Offieer, Abboltabad.

H The I’tmup i concerned. B
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‘ DilcthI General
o Commelu., Education & Management Scie
A ,Ixh)ben Pakhtunl\hwq Peshawar,

’

Su bjg‘d; S]ENHURI']IY ISSUE OF FLA(,HJING \,ADRE AS S TOOD ON3i-12- "G"(}

.“Reférenc.c':; ~-’Your ofhcx orde* b‘,armg Endst. No. DuC!*A.MS/Admn/anulrv Gen /1.)1’)(1-4)

of)

A Dated 23/02/7021 on the subject noted above

;.-Thc Jssues relatmg to semonty of teauhmn cadr‘e referred to the committee have been

thoroughly e\amlned and disposed of as per detall given in the fo[lownﬁﬂ paragr aph%

‘ I._ The appeals lodged - by Muhammad Ilyab Assmtdnl Profcssm GLM lxalal\ and Muhammad

-Zahoor GGMS- Mansehra' ‘are ocnuine and acm.pted To subqwntnatc their p|<.a their old;f

_ ‘ b€l’1|0!l1y pos:tlon rutent|0n is: suppo:ted by APT Ru!es l7(’>) The e\trdcl of [ht. said r'ulé is'::

.1ep|0duced below: - “Scmorltv in various cadu,s of Civil~ Selvamq appomt«,d by mitial -

: ren.ru:tment vas -a- v1s those appomted othenvnse sha]l be determmed thh reterence to the dateo

. of theu regular appomtment to a post in thdt c.sdle prowded thal zl‘lwo d"ms are the same, thz. ;

’ .remams mtatl.t as clalmed by the appellants

- i -

pu s0n appomted otherw;se shail rank senior to the person ﬂppomteJ by mnml recruitment,” ln i

-

the l:ght of the provision uontamed in the abovc mc.ntloned rulc theu old scmorlty position _

L]

~The appeal submmed by Mr, Jan Aya,,, az Wah Khan, Shakeel Khan,. Attab Ahmad Israr @

I

Ahmad Taji'r I\han Asghar Ah and Shujaat Hussam are exammed

- -Thelr date of appomtment is to be. consxdered from the ‘date of their notifi catlon/talung of :

charae aoamst a promoted post and not the date of DPC whlch is only recommendatlon They‘

, were fi rst p:omoted as mslluctors (BPS‘ 17) on “Actmg Charge” delb vzde Notlf' c.atlon

bearmg> No SOHI(IND) TE/1- l7/07/V 11 dated - 20-10- 20]0 and subscquently on mgulal basis - ;

' vnde not;ﬁcatlon bearmg even No l4 15-211. Hencu their contention is not tenable in face of

sub rule. (”) to Rule 17 of APT Rules 1989, reploduced in KP ESTA-CODE 70I i, rcf'erred to

in para one above Thc said rule clcarly states that s .cmontv oft[u. civil-servants promoled to a

post ina cadre shall be determmed from the date of1heu |egular dppounm,.m
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el

3. "I‘h'e ";1ppez-.11" submirted.:by Mr. Farid Ullah lliltun, Zarcar Zia Uddin, Shakil Ahmad A:l"ridih.'li\;rum |
| ' Ucl Dm, Nagtr Jamal MlSi\CCﬂ Shdh, 'Sa;;ad Al; T\/Itljeeb Ur Rehman, Naeemullah, Dr.
| Mui"mmmd Asn relates to dcmancl for grant of antizdated seniority. The case pertaining 'lU
; clalm for gmnt of ante- daled suuonty in’ BPS 18in. 1c~spec,l of the 'lbou applicants has been
o\dmmcd at Ieng_.,th ln tl'.llb rt,gfnd 1t is clarlhtd that the '1pphcants got promoted to the post of

'ASSlSTant Prolesqor w.e. l' 10/08/2018. Some of the apphcams were directly 1Lcomnu,nded as
'Assmtant Professor through Kh)./ber Pakhtoonkhwa Public Service Comimission in 7014 l"hey
have based the:r claim on the analogy of 15 Asust.mt Plofessors who were uranted ante- ddtL,d :
..sumorlly from 2011 & 2012 by the I\hybm Pakhtoonkhwa Service Trlbunal and \upsomc -
Court of Pdklstan Fhe Lourt verdict was cndorsed by PSB as notified by Higher Ldut..ltzon
, Department notlﬁ atlon be'mna No. SO(CE&MS)HLD/] 2/095(1 33) d’xtLd 11/03/7020
4. :'Thb appeals of the apphcants cannot bc entertamcd by this commtttee as these iall outside the
. v

- |u| |sd1ct|0n oflht. commmee to recommend to the departmont for mtertamum their claims for

QO

&,mnt of ante-dated senjority. Thcy may dpproach the oompelem auti‘orlty fox redressal oftl1c,11 :
A guev'mcest , t’r there b(, any. .
5. ‘Khurshld-Alam Assxstant Professor, Husaam Ahmad Assistant Ptofessor were promoted on
: _”2/02/2019 I.and were placed 3umor‘to ‘the rcoommt.ndecs of Khyber Pakhtoonkhwa Publu,.'.
--SetVlce Comnmsnon of Advertisement No 0312018 who _]Olﬂed the department on 14/07/2070‘. _
- In l1ght ot the prowsnons comdmed in Rules 17(2) of APT Rules 1089 those who got promotcd ,
,earller than l\hyber Pal\htoonkhwa Pubho Seavrce Comm1sqnon recommendees shall mm! ‘
'Semor to them Thus; their appeal is accepted and thur semorlty be co:rected as neq.uested
- 6. .The appeals submltted by Mahk Muhammad ]\aveod Assnstam Professor and Ashfaq Ahamd
| Assnstant Plofessor are disposed of by detcrmmmg their senlonty in conforming to the.order ot

mer it qssngned by the Khyber Pakhtomkhwa Pubhc Service Commission.

7. ”lhe appedls submltted by the Shahab k- qulb Mr. Muhammad Dost, Mr. SE\_Uad Hussaih and Mr.
'Shamsher Al: ‘Mr. Azhal Nawaz Assmtant Profcssors are exammed at Iength They are se]ectees of the
: 'Mal ch 2008 batch of Ixhyber Pakhtoonkhwa Pubhc ‘Service Commxssxon Keepmg in view the d°t111

explanatllon gwen in paragraph No. 09 to 13 of the report, there do not appear to be a&%@ \gn *heu

«6

\30
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. '-seniority -|'nosition. 'A's such, their zippeals are disposed of by maintaining their current senicrity positions

48 1eﬂu:u.d m the tcntdlr\m senlomy list oi December 2020. : . ' b

. M. Ftd’\ Muh’rmm’\d Khan Asmstam Proiessor Mr. Niamatullah (l\sqrshnt Proiesw\ Mr: Noor! LH

'=Had| (Assnst'mt Plofessor) Mr Amu Shehzad (Assrsl'mt Plofessm) Mr. “Tahir Khan Assist an

P 0105901 Sumdua lshdq Assnshnl Plotcss.or and 17 othe recommendu. as Lecturer BPS —']7

|

: vrcle ddV no. 8/’)009 Then appomtmenl orders were 1ssued on November ’76"‘, 2010 vide ,'no.
a:ﬁ

Z

. SOIII(ND) TE/3- 6/2010 and before followed by subsequent ordeérs ls_,ued vrde even no. thereaﬁer On '

. the eve of therr appomtment thelr semorlty Wwas deicrmmed on the basis of’ qumm7 thc depal tment Now

theu senior ity has been changed in light of Rule 17 (1) (a).of APT f\uies 1929 In their appeals lhuy

have raised objei:tic'm on changing their seniority after a-long period ,and placing the Jantary 2009

1ecommend°es of KPPSC prior to them in the tentative seniority fist of 7020
.Mr Frda Muhamm'rd }xhan Assrstant P.othsor h'ls 'rttached with his app lication Supreme 'Court’s

“Judgmem in cwrl petmon No 331 of 1996, decrded on Deuembcr 12"'. 1907 as- a reference for

mlu pletatron oflules 17(a) of Ad"l rules 1089 Par agraph 4 & 5 of said verdict clcmlv C\plan‘s lh.u a

“ "puson selected f'01 appomtmem 10 post in an carlier selection shall rank senior lo person beiected m a

: Idlel selectlon whlch means that nominees of- tlrst batch were 10 rank gel ior than the petmonu on.

ﬂccoum of'thelr mmal selectron ‘Hence, the calher selection hias been linked with first batch, winch in

’

_“turn, seems to be meanmg nomlneels of tirst adverusemem In addmon to the above, Supreme (oun of

- ._"Pakrstan in us__rudgment dated NOVember 10"‘ 2020 in CA 762 L to 766 L of 2012 (Annexurr, - A): lm .

_ exphcnly clarified that” in case a group of persons is selected for initial appointment at one timie, lhe

earllest ddte on Wthh any one out of the c!vroup joined thc service will bf= deemed to be the dale of

e appomtrpun for -all the persons in the group. The honorablc Srlpleme Court™ deﬁms the word “b"rlch”

pcopie deall with as a gxoup or the same tlme Placing rehance on the ruling g,nven in the Supreme Lomt

.oof Pakrstan verdrct of Novcmber 10", 2020, referred to gbove, the dispute of seniority betwwn

man E]C['

"10.:

'appeliants / nominees of Khyber Pakhtoonl\hwa Public Service Lommnssmn as lecturer in thxee

sucu.sswe batches of January 2009, Mmch 2009 and "August 2009 can be s“ttled in the tollowmo

.

,Mlss. Norul Ain. selectee of Janualy 2009 batch J()rned the service on February 2010 out of the totdl 29

o .nommees / selectees of the same batch. Thereby paving the way for the. remammg 28 nommeee I

: ‘4seiectees of the Janucny / 2009 batch to be deemed to have been appom@ the same date i.e. Feb

3\ 009\!
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) ”7"" '7010 he1 d”lte of’j omm comes eartier than all the seleutees of 1he remaining two batches, i.e.
J

.:/7009 & 8/’?009 Judg,(.d mto the pdradwm set by the Honomble Supleme Court of Pakistan in its

?

.'tuhng, gwen in the Novembpx 10, 2020 vudu,t all selectees of Jan 2009 batel shall rank_senior,

)

“ter ms ol semouty over selectees of two olhcr bdtches of March 2009 and August 2009. [n Lhe senior :w
list, the seleelees ol Mtuch 2009 ba Lch to be placed next to January 2009 bai cn, to be followad by |

selectees of AufJust 2009 batch llowevel, |nter~se seniority ampng the selectees of all three batches to :

' be determined in accordance with the order'of merit assigned by commission for each ‘bateh separately.

'I‘o put,the seniority dispute between teaching cadre of the commerce wing of Higher Edugation -

[ 1

B Department reterence may also be made the deusmn of l\hyber Pal\htoonl\hwa ‘service tribunal in -
. appeal no. 1‘789/”020 dated Janualy 7"' 2071 (Annexure - ' B). It has vch.ly been clanﬁed in the .
, VEIdICt of Khyber Pakhtoonkhwa Service Tribunal dated January 7%, " 2021 that “by virtue of having

~applied | "m pursuanceto an earlier advertisement 05/2014 the appellant and other were senior 'to ;

candtddtes recommendecl agamst aclvertlsement No. 01/2015 ThEIL ls no denial of the taet that thef'

s teconunendauon of the appellant was outcome of an carlier adverttsement ln the, cucumstanecs azrl in _f.

v1ew of Judgmem leported as 1991 SCM]‘—1632, it is not unsqfe 1o l'lO]L' that mtel -se seniority 0‘; :

candldates dl one selectlon was to be dFteI mmed on the=b'15lS of meril awr,ncd to the L"ll’ldld'ﬁtb by the.

‘~‘PubllC Servrce Comm15510n Itis also worth notmg that in judgment :epox led as 1995 = PLC (C.S) 950

it was. cledr by ‘held that cases of cwrl servants who apphed in responﬁe 10 %ubcequent '1dvemsunem

_were ﬁnallzed earller, whereas cases of co- cwtl servants who applted in response to r*alller_

|

advertlsement were ﬁnallzed later for no fmlt on their part, the lntu se seniority of civil servanls was to

be :eekoned not from the ddte of'j Jomlng but would be determined through earlier open advertisemem.;.

We are, theletore trrm in our view th'lt the unpugned senionty list is suscepuble {o correction and
. alteratlon » “hx consequentm the appe'\l in hand is allowed-as prayed for in its memorandurn

.Secretaly Local Gowt. Khybﬂr Pakhtoonkhwa dppl‘OdCth the Khyber Pakhroonkhwa Laut

Parliamentéry Affairs and Human Right Dcparlmert for sceklng opinion on the Judgment of Khybc1

k)\/"

: Pal\htoonkhwa Semce Trlbunal in Appeal No.1289/2020 referred to above. The Law Department in its
.decmon daled March 3rd 20’71 (Agenda ltem No 18). (Anncxmc — C) explicitly supponcd the

‘ judgment passed by Khyber Pakhtoonkhwa Servrce 'I“nbunal and stated that the judgment is in line w lth

lules 1t is further clantled that m pursuance of an earlier advertisement, the appeliant and oihers are
semo: to the candldates tecommended against later advertisement, as th 0655 of selecuon st'nl
0

> Nx .’ ;K‘? %O
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: h om. thc d.\te of advullsement 'md the '1ppcll'1n' fad 1ppln.d thlou"h earlier udvertisemcnt than the’

pnvau. 1espondant s No..6-and 7, then.fonc is oLmOl “the private respondents No. () & 7. TllL term;

edlllu sc,lecnon means mrllel reuommt,mldtlon wlnch lnlem means that the advuu:unem i whu.h

the. appellant was rt.connm,nded had been adveltlsed cmher tlmn the aclverttsemem in which puv:m.}

'Ieepondents no 6 & 7 were recommended To substantiate the amumems in more e\pllut terms, thc

‘Law Dcpdrtment placmo rellam,e on Federal Govermnent le Servants Seniority Rules 1993, sub-~ -

Al‘L‘llQS 2(h), which states that, ° persons initially ﬂappomted on the recommendation of the selection”

'au-thority through an_earlier ope’n adverl'tsemem shall ranks senior to Ihosc appointed through:

: subsequent open ddvertlsement ” In view of the above, requeﬁt for CPLA ‘in the \uplum Court was;

, uuned down in. subject case.

13.

. Similarly, 29 lecmrérs‘- (BPS-17) were recommended by KPPSC vide Adv.No.1/2009 and their:.

appoinuuént dates by ioi'nint? the depanmcnt are as under:
a. Ol female lccturer Februaly 22010,

b. .Ol malelcctulel May 31Sl 2010. : D '
c. .0k nja'le, lecturer October 26", 2‘0 10. .
-d. 22 male fecturers January 8", 2011.

- e 01'male lecturer l:'ebr_uéiry 26" 201 1.
. - . 1.

~* f. Ol rhale lecturer March 8%, 2011.

g 0 male lecturer March 18%,2011. B

’ _-h. ' "Ol male lccturer August g™, 2011

Mr lb'ldullah Mr. Noor Rehman, Syed R'llum Shah Mr. Anwar Khan, Mr. Fanm,n Ullah J'm Mr

Rahatullah Mr. Riaz Ahmad and ‘others submitted their appeals wherein they have claimed that thei

bclectces of I\hybel P'llxhtoonkhwa Publlc Service Commmsnon of January 2009 batch to which they

‘belong,, have been placed junior to the March 2009 bau,h which is an anomaly and needs (o be rectified.

vy

l‘he matter in questlon has been elaboralod in the above paraglaphs in llght of l\hybel Paldnoonkhwﬁ‘;

‘ Serwce Tr1bunal / Supr eme Court demsmns and the ruling given by the Khybea Pakhtoonkhwa Law

'Depar:ment with regards to clarification zDWen on the term “Earlier Selection” contained: in para;

>‘17(l)(a) of APT rules 1989 lt is abundamly clz.ax that .earlier selection’ means, camel open .

- advemsemem by ani appomllng authonty Thelr appeals are genuine and based on legal grounds, whnch‘:'

Aneeds to be con&dered favorably and their respecuve seniority posmons be fixed re the batches of -

';;}%09"




' L

‘.' .6 '

/”009 and 8f7009 All smular nature anomahes m the seniority list of dlf&rmt cadres _Must be

Jusposed of accozdmgly to settle the dmpute Ol'lCL. for all. 1 \/‘al\lng any ]\m\ 1 of dq_uulnlc from the mlinu

0|ven in the courts deuslons / law. department ppmmn wou!d Create ﬂnlhel comphcatxons for the

U asgneved facully members and the depar lmeut

]4 Khahd Nawaz Asblstant Prolesso: and 04 mhe:s were dixo selectcd as lecturers vide Ady. N(».'SV’L;OOQ.
| They _|omed the department m Apu! & May 2010. They also claim 1[]Lll semo:ltv in BPS-17 dnd
! -

subsequentiy in BPS 18, aﬁer their promotlon to be fixed on the basis of;ommé the posi in BPS - l7
Thelr appea]s have been thoroughly examined in light of the prevau]mg> rulcs on the sub_;eet of senjori |l)f

of govt employees Due conmderar:on is also glven to the Sup!eme Couit dcuslons attached with the,
appeals ]n this regald refelence Is made to rules l7(l)(a) of APT rules 1989, rep:oduced i i\hybu:_
Pakhtoonkhwa ESTACODE 20]1 where in the procedure for dete:.mmng mter se semo: ity of uvd}i

selvants appomted thlough initial appom*ment is e\p!autl\, laid dowu ‘Rule !7 { ]) (.3)”

IS Mr Yas:r l‘mran and Mr (_xohar Iﬂehman Asslstanl Plofessom at serial number 37 and .)8--'

March 2014 They Jomed the department on 19 03—2014 and 13- 03-"014 xespectlvely Those":
i

cand|dates who were, selected in Adverllsement No 0 1/2017 and U2/20]2 were wgongly placed :

: semor lo them Thelr mter-se semontv :s to be delemuncd in l!ghl of the Ruk l7(l)(a) APT
Rules 1989 and the clarxfeatlons gwen in the above paxagraphs

16. Keepmf, in view the above clarifications no room is left for ~any doubl the issue of the seniority be
i setlled accmdmg o chnonologlca! order of ddvertlxun“m of I\hybu Pd!\htoonl\hwa Public Service
Comm:ssion i. e 1/2009 3/7009 & 8/2009 and not the date ofJommg the post. However the order of’
ment ass!gned by the C01nm15310n shall be made base for determlmng the inter-se seniorjty of the .
: nommees / Iecommendees of Khyber PakhtOOnkth Service Commnssmn for each ‘ldvemsemem
17 Mr, Knamat Ullah Wazu (A551stant Plofessor) was selected in Advemsement 172012 and ha% becn
placed at serla] No. 32 of the semonty list wuthm thc nommees of his own batch. Appaient'y there
seems to be no zrnomaly in his semonty However, if ‘any discrepancy e\nsts m his inter- -se senior ny it
must be settted m confonmty to the merit dss1gned by the Khybel Pal\tha Publlc Setvme

| 009\!

Commlssxon of January 2012 batch




' ' o . 7
5 The appe'll of' A::,hd At:i bc chspomi of dccoxdmg to the order of merit asswnul 7)' _[(hyhcy

Paklnoonkhw% Public Suvxce Commnwon with rc(nnd to inter-se seniority.

j .
19 l‘hc appc,al of Mr Tufail Klmn (Assxsmnt Professon) is exammed in hﬂhl af senjority hst as WeH

/(f L
consohdated ment of I\hyber Pal\hloonl\hwa of 8/2009 batch The plea [;aief:m bv Mr. Tufail is secm:,

as

5Lnume His semonty posmon ‘be alu.rcd as pe1 inter-se and merit ‘assigned by Khybel Pakhloonl\hwa‘

Pubhc Servnce Commxssmn

o ”‘0 The appeal submltted by Muhdmmad Khalid Assistant Professm GCMS Bdla]\ot m not sustainable as

theu Semontv 1s alleady dctermmed aucordmg to intér-se semor:ty_ / mierit of Khyber Pakhtoorikhiva in

advelusemem No 1/2008 . o 4 . '

' “ done by the Elrectorate at, :ts own Ievel accordmg to the request of appell'mts

S.N‘o"';‘ Na-me C o .~ ' A - ..S_lonature

17 Prof: Shah Fayaz Khan. (Chmrmcm) X , PPN S
- | GCMS Abboﬂabad . - | s A A 1;\0{:,%ij\/ \
2 ,Prot D1 Muhammad AVch (Membei ) - . '\\N’\\i f\;l\“‘. / E

. ’GCMS II Ring Road , - _ \‘\ L
3 Pxoi Khahd I\han (Mcmber) o ‘ <
Pnnc;pal GCMS~II I Ring Road '
4 M Imuaz Ali, Lecturer (Member)

CCMS Pcslmwar City

at
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| I SRR ADpe"vl . 1209/20’0
i _4 Datedof Inst{tut‘_ton e #0« 03: 20?0
;' D'a*é of Decision-. 07.01.2021

S dnan Nawaz Asslgtant Engmper Loca' f‘overnmenh & Rural Developmz_m
‘Department K.P DIStI’iCt Mardan ' : . (AppeHam}

\__BS_UJ

.Secretary Local Government Elections & Rural Develophent Department, K.P
' Peshawar and six others ' ~ (R(.spondf*m:)

Present

© Mri Zla—dr Rahman Tajlk 1A : C
o ,Advocate A : For appellant
. A.Mr Muhammad Riaz Khan Palndakhe., . . |
i -iAssrstant Advocate Genera! o ° - For, Qfﬂciai res‘ponden@s. .
, " ‘MR HAMID FAROOQ DURRANI , o CHAIRMAN
MR ATIQ -UR- r‘FHMAN WAZIR, © ... “MEMBER(E)

Ul DgMEN

~ HAMID FARDOQ DURR‘AN.], CHATRMAN::

1. Instant appeal has been prefe erred agamst the order chmd ﬁ"; (2, ')670
. by resoondent No.1. Ir. the order, depurtmentai dppaa! of the appeliant was’ |
df:;missed uphold‘rn‘_g the semonty list-dated 08.1:1.2019. :

: 2 It is provrded in" the memorandam of appeal that consequent to
-' 7‘1dvert| ement No 5/2014 dated 15.09.2014, the aopeudr t apphed for-the post . |
3or Assnstaht Engxneer Upon comp!et.on of process of Jecommendaton for :
'A"appomtrlnent the Pubhc Service - Commrssmn recommended the appellanf fo.
~:appomtment on 09 09, 2015. The ensulng appoihtment order of the appeilant

N "":v«as lssued on. 11 11 2015 Consequﬂntly,_he gubmrttc.d arrival repon on 3
: ".24..1.-1_.201_5. |

- ER
N C . !{h‘yber al\hrunkhw.g

£a e -
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©On 11..01;20:148',‘ fa' tentatlve -senlol'lty llst'was issued Ty the respondent

‘No. 1, The name of appellant- found menition at S l\lo E } thereof, O.r 29.06. 2018

3 flnal s"enlon'ty list was issued. in whlch the name of appellant appeared at s, ¢

. .l\lo 10 The llst was questloned through depanmental represcntatlonon

- 18, 07 2018 which - remalned unanswered The respondent No. 2, due 0

i Objc:’(_tlons. by the ‘appellant, referred the lssue of -senlority to re pondent No,

S/K. P Publrc Servlce Commission whose reply was recelved on 08.05,2019. The.
mdtter was also refen ed to respondent No. 4/Estabrlshment Department which -

B 'l‘Lp|l(.d that the. senlorrty may be determrneo on the basis of order of r“rent-'

assrgned by Publlc Service Commrssron Subsequently, the order of merit was

. also provlded by the PSC It is claimed that the- appellant was placed on top of

‘e,

. ~'Lhe merrt llst For reason besl known to the respondents lhe lSSl.lr_ was yet
».agarn referred to the Establishment Department Resultantly a subsequent

senrorit‘y list was lssued on 08 11, 2019 whereln Lhe appellant was placed at S..

Al\lo 7 lnstead of S No 5 while tha private respondentt wera noteu at r. Nos, 5
"“*'-'-—-—,

clnd 6, respectlvely A departmental represenlatron ‘was filed by the appelfant

———

whrch was dis mrssed on 07, 02 2020 hence the appeal In hand.

30 Learned counsel for the appellant as well as learned Assistant Advocate

General on behalf. of ofﬁcral respondents heard and avarlable record exar nlned

wrth thelr assrstance The prlvate respondent No 3 was proceeded agalnst e>\~

- parte due to her non representation on 11 09 2020 Similarly, on ’O 09 7020

.respondent No 7 was also placed £X- parte They, tlll date drd not rhoose to

_"apply for settlng aslde the ex-parte proceedrngs

the appellant argued that the prlvate respondents No 6& 7 were recommended

for appomtment by the Publlc Service Commls ron'consequent to advertisement

TLp'.
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' No. 1/1015 dared oL 01 2015, On the other hand ‘rne :mpellan* applied and was

rr_commended on the basis of adverusemer‘r No, ,)/2014 The respondents

th érefore, could not be placed senror to the’ appellant, He also rererred to the -

- .Gnuch emphasrs on the cornpetence and malntainab!l ty o matanl app Ldi\ In his”

. rnterwe merit hsL issued by l\hyber Pakhtunkiwa: Publlc Service Corhmission and

rontended that the appellants name was at the top of merft while prlvate
"’MN“NMM.
respondenrs were at .S, No, 17 and 18 thereof, In hrs vlew the rmpugned

, senlorlry list, as well as the order dated 07.02. 202.9 were not sustamable and
f-Irablc to be st: uck down He relred on Judgments reported . as 199c PLC(C S)

950, 1993 PLC(C S) 1005 201 DLC(C S) 335 and -PLI- 2004 Supreme Court--
435

Learned AAG, Whlle respondlno to the arguments from other side laid"'

— "'"““-- o PIURVRPRES e e s e,

s p s

S e S

—— e ———
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M T
vrew the appellant questloned the senlority list of Assistant Engineers on-

18.07 2018 however no service appeal was preferréd by him afler re malnlng

<

'unsuccessful in gettlng rellef from the departmental authorities. He was,

therefore barred from submrttlno a departrnental appeal agalnsl the order

' -'dated 07 02 2020 passed by respondent Nol As the qubseqllem appeal Of'

. Transfer) Rules 1989 and conterided that the lmpugned seniority lIst was

‘of the Khyber Pakhtunkhwa Civil Servants (Appolntment "Promotion and’ 8

"appellanl was not competent the appeal In hang was also not to be proceeded -

with, Regard:ng merits of the case Iearned Asstt. AG referred to Ralc. 17(1)(a )

|
)

O
~ O
2
:'d)
£
0

S, We have carefully examined. the record and are of the opinion h.] the(

|.
'

properly drawn whlch dld riot requne any alterat'on

’ reply to the appeal In-hand was: Jorntly submltted by respondents Mo, 1.to 5

- ,The reply is scanty, evcﬁrve and no supportlnd dorumen ts, have been appended

“\l&.@-..._ e

Atherevrll:hl. | | -- ATTES TLD



were, conducted on 16 07.2015 directly whrie for the post

‘fEstabltshment Department on the subJect matter shall alao be obta!ned

- 0n r'eco d there is a qotrrrcatlon provramg finat scnionw list of \ \g

Engmeers BPS 17, as .,tood or 31, 05 ?018 The uamc e of unott'ant Is noteri :

agamst S. No, 10 whfle those of private respondcnts c‘.ppearco at 5. 'Na. § cmd |

9. An appeat was suom:tted by the appeliant on 18, 07 2018, qaestronrng the

_order of senrortty contarneu therem. The proceedmgs were taken up by tne
Arespor}wdents and the Local Government Elections & Rural oevelopment.
: Department through letter dated 04 0“ 2019 cddressed to the Secretary Khyber'

‘ Pakhtunkhwa Pubhc Service Cornmrssron souoht clarlflcatron with r’egard to*

_‘3Khyber Dakhtunkhwa Publrc Service Commisslon/respondent No. 5 repl!ed to. the_'
. letter dated 04.03.2019. It was detarled In the reply-that five posts of Assrstant :

‘~Engmeer (Crvr[) (BPS~17) In Local Government & Rural Development Department

- ———

were advertlsed vrde Advertl.,ement NO. 05/2014 ub‘sequently- sixteen posts -

h 'vrde Advcrtisement No 01/2015 InLervrews ror the posts against female o quota -

against gcneral

. ouota ablllty test was conducted and then mtcrvlcw., were arranged Femaie
cgndrdates (resporzdents No 6 & /) were recommended- on 21.08; 2015 “whilst
”.candrdates of Advertlsement No. 05/2014 0n“(9.09.2015, The appointment

- orders of two femaies & five A55|stant Engmeers were notifieo o'n same -day te

11 11, 2015 It was, however opmed that the candadates recommenoed agafnst

Advertrsement No 05/2014 were senror to candldates recommended against

N

‘_advertisement No 01/2015 It wQs also suggested that the wews of the

,-_'Consequently, the Secretary Estabhshment Dcpartment (hyber Pakhtunkhwa

K Peshawar was contacted on 22, OS 2019 through a letter, whose reply oated :

ATTESTED

TED

to be'tv’he COPYI o

mter-se semornty of the ofﬂcers On 08 05 20J.9 the Assrstant Dlrectorl of "~

"of Assrstant Englneers (CIvr!) and two posts of fema‘e quota were adver tised

" AT
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15.07. 701'0 was in torms tlrat th'—

6. On the record there is a copy of: another notification ‘datad 08 11 2019 ,

g brovidmg .substituted fma! ,emorrty .rst of Assistant Engineers c.PryU 2s _stood

07.02. 2020 on the ground that the lmpugncd ﬂna\ sel i

- ‘cou\d warrant for rnterferencp \n the seniorrty hst a\read'f

’ —— T

: Commrssron (or, as the case may_be tn e Dep

Pu‘*\r Service Cornmission ma\f \ve

-apploached for submtssuon of Ordcr of rnerr‘ of both the male cnd remala
recommendecb Thc KP PaC/lcspondont No. 5 provrded the I qurfrte lnter se
' mqr.t hst on 19, 08 ’)019 whprern, it was mcorpora‘ '=d in unambrquous terms

. that the name of appe!iant -Was placed at g No 1 of thc mter -5 mer.t of

RN en..p-w—b w

-recommendees agarnst Advertlsement NO. 05/’014 ~while the. nampr of

\..__.

pondents No 6. & 7 were noted agamsL S No. 17 and 18, respcctlvew K

e
e i,

) havrng been: recommended in pursuance to Advert lsement No. 01[2015

o

Py

.'on 31. 10 2019 Sur prlsmgly Lhe names of private rcbpondents fuund mcntron al

-'S No 5 ancl 6 while that of appelldn‘c ac S. Mo. 07. Itis rmportmt to noLc that

the list was drawn 5ub°equent to the provrﬁions of mter«rc merit, !lst Dy K.P
o _ Public Serv\ce Comrmssrorr Aggneved from the hst the apurﬂant submrtted

departmentai appeal The appea\/reservauons were, howewr, jected on

.'-‘Strlctly in accordance with. the re\evant 1aW/ru\e,=. NF’.‘.‘:[QOP,'

o ;‘57'._ Advertmg to . Rule 17 of Khyber Pakhtunklwd (r\r\l‘ Sém«énts

s (Apporntment Promotm and Tranaer) Pu!m | *989 rcfrrreJ 0 by both thé

"

parties it surfaces that the' senrorrty :nterrse of. C!vll 5

servrce, cadre or post) ‘shall be’ determrned n. thd case cu pcrsons app“.inted b

. the lnlt|a1 recrwtmem, in accordar ce wlth the, rJr"?r nr mr (i@ \rgngd b\,{ thy

3 L 1‘, ..:."_ =con. S
provided that persons se1ected for apporntr::ent t,o pos n-an earl

\ru opY A&



o,

\ / T

t,hall rani Sk,l’lIOl to the pelsorls selecced in a lalel selaction. '}Jnderllnlng. i%

: _.applled)

a l |r tancc l t b/ vntpe o hev.ng "lpp“"d in punsuaan W an t"Jl'llCi‘:'

, Aadvertt:‘ement (05/7014) tl'llt. appellant and othel s were senior o car ld|dates:

,recommended agaln:t advertlsement No. 01/7015 t was duly communlcaled to;‘

" respondent No 1 through correspondence dated 08 05 2“19 There Is no denla" |
of tne fact that the recommendatlon of appellant was outrome of earller

adverttsement In the csrcumstances and in view of )udgment rworted as 1991

"SCMR 1632, it is not-unsafe to hold that lnter se senjority of the Landldates at

- one selectlon was to be determined on the basls of merlt amgned to tne

‘candldates by the Publlc Sennce Comml.-,smn It is also wortn noting that in-

Judgment reported as 199.; PLC(C $) 950 it was Clearly hz.ld ‘thal cases of cavll

‘servants who applled in response to subbequent advt,rtlsemenl were ﬂnallzed
. .

jearllel whereas cases of co- CIVll servants who applled In response Lo earller.

L g advertlsc.ment were fll’lall7€_d later for no fault on thell pasl the F”l’llOl‘“.y lnter~ -

se of| civil servants was to be- reckoned not from the date of joining but would

,be dl.termlned through earlier open adveltlsement We are, thesefore, fltm ln
] -:our v1ew that the nmpugned senionty list-is susceptlble to correctlon and"

.alteratlon B R Ei;%p% :

8.. L Attendlng to the’ Ob](:‘Cthﬂ df earned AAG regardl%g f:_,mpefente and

o ‘malntalnabmty of dppeal in hand, |t is sufflclent 0 note t lat .the appellant, dde
. -:to non ﬁl:ng of service appeal against the earller seniority I; st Was not preoluded
e --\\:\‘\{ rrom preferrmg the appeal in hand Any wrong comm:tted by LIlL lespondent
Lﬂ' : culmlnatlng lnto issuance of fresh senlorsty list, prowded fresh cause of actlon tc
| AT t"EeTL
| '/aj%\'\ ‘

fh . _,—'-"'""

In the. 1nStant caqe, Lhe PUblIC Se|v1ce Commiss lon/i’e,Spondent No. b nad‘ﬁf o
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s @ civil servant/a-ppe\l'éht'fThe, objection of learned A B s ' hersiate, o wmu\od

he: Pb\/ 1

. | : ‘
9 Bx Consequenua the appea' in umnd is: dlmwtd as !;:‘.::'.:-'.%:w,e(‘i f’QI" in s

o 'memorandum ““hr. pa.ue‘s are, however left to bear thelr respac UVL costs: F—He
‘ ;be consigned t,o_the re;ord room.
5/%

SN . (HAMID FA\Ron DURRANI)
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GOVERNMENT OF KIHY BER PAKHTUNIKBWA

- I ¢ .
ij-z:'./"":"'fJ Xl

% PN\ 1AW, PARLIAMENTARY AFFAIRS AND
NN ;o HUMAN RIGHTS DEPARTMERT -

 MINUTIS OF THE SCRUTINY COMMITTEE MEETING.

- (AGENDAITEMNO. 18 AT

SERVICE APPEAL . NO, 12892020 ADNAN_ NAWAZ VERSUS _SECRETARY LOCAL:
'GOVERNMENT AND OTHERS. - ' i |

A 1llaclzix1g:ot' the Scrutiny. Connmittée was held .on 03.03,2021 at 11;00 AM, in the office of Secretary,

Law Parliamentary Affairs & Human Rights Department under his Chairmanship to determine the fitness
of the subject .case for filing of Appeal/CPLA in the Supreme Courl of Pakistan. Assistant Advocate.

) General (Mr. Mutiammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa.

2. ‘The.Chaitman of the Committee 'in\'iteld the representatives of Local Governinent Department:

Mr. Niaz Almad, Addl; Secretary alongwith Mr. Abdul Shakoor, SO, Mr. Hamid Saleem, Law
Officer, KPPSC and M. Muhammad Yousaf Beputy Secretary R-111, Establishment Department .
10 apprise the: Committee about the background of the case which they did accordingly and stated thai
appellant filed the subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby
the Departmental Appeal of the appellant was dismissed and the seniority dated; 08.1 1.2019 was upheld
with further prayer to direct the respondents 1o, correct the seniority list by placing name of the appeliant
at serial No. 5 instead of serial No. 7. The Khyber Pakhtunkhwa Service Tribunal allowed the subject
service appeal as prayed for vide order dated: 07,01.2021, Now, the Department -intended to file CPLA

o hgainsfthcjﬂdgmcnt on the following grounds:

GROUNDS/DISCUSSIONS:

3,- . The representative of Khyber Pakbtunkhwa Public Service Commission, present in the meeting,
syippoi‘teg“{l_}‘%A ent’ assed by the Khyber Pakhtunkhwa Service Tribunal and stated that the judgment

ve with rules. e further added that in pursuance of an earlier advertisement, the appellant and
others are senior to the candidates recommended against later advertisement. He further added th;at
process of selection starts from the date of advertisement and the appellant had applied through earlier
advertisement then_the private respondents No, 6 and 7, therefore; is senior than the private respondents .

No. 6 and 7. Hé further added that terp “earlir gelegtion” means earlier recommendation. The Scrutiny
) o N . s v e X R oA T T (it 24 o
‘Committee observed that the advertisement, 10 which t;w a‘ppej ol \vas recommended, had been
~advestised earlier than the _advertisement in which the private respondents No, 6 and 7 were
recommended. It was. further observed that though the appointments of the appellant and private
respondents No. 6 and 7 have been made on the same day yet the appellant was recommended in earlier
advertisement. During the course of discussion the répresentative of Establishment Department produced

~ rules of Federal Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)

Rules, 1993; “persons initially appointed on the recommendations of the selection authority through.an
earlier open a‘.‘,‘.’.ét&ii?m@l}&.aba.l.l. rank senior fa.those appointed through & subsequent open advertisement.”

The- representative of Establishment Department produced & judgment of Federal Service Tribunal
reported in 1995 PLC(CS) 950 on the sane issue awhich support the instant Judgment, the yepresentative:

* 4lso supported the judgment of the Khyber Pakhtunkhwa Service Tribunal, The Scrutiny Commiftee

obsérved that based upon above discussion, no plggsil.)l‘lq_‘gﬂrggr}‘giﬁgmgzci‘st against which CPLA could be filed

in the Supreme Court of Pakistan as il “representatives of Khyber Pakhtunkhwa Public Service

Commission and Establishment Departmient both supported the impugﬁ'éd’jﬁﬁ'ﬁfﬁ'éﬁ't"."""""' Com T
DECISION: -

4, " Hence in view.of above, it was decided with consensus by the Scrutiny Committee that the

. ~subject case was not a fit case for filing of Appeal/CPLA in tl eﬁp'reme Court of Pakistan.

" oeteD
\! S o 1)
{:Sbe peltOr e
, (TAHIR IQBAL KHATTAK)
QOTICTITOR
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' For the respondent(s): - Mr Amir Scma Uilah ASC. (Fox R.1)

"For respondcnt Nos.2 to'4 Ch Zafar Hussain Ahmed ‘Addl. A.G.-

. Date of hearing§ . 10.11.2020

 vis- a—v1s the respondents (du‘ect appomtees), both “appointed to the

-‘18" On the other -hand the appellants were recommended for -

g jpromotxon by the Departmenta.l Promotlon ‘Committee (DPC) on: .
- _.24 11 2003 however, theu' nouﬁcatlons for: promohon were 1ssued |

‘ t..,successwely as follows the promouon notlﬁcatlon of Dr. Naureen

Asghar was 1ssued on 2.12.2_003, wmle that of Dr. Zohra Jabeen"

B LE T L LT L] TP

: '.' IN_ THE SUPREME COURT OF PAKISTAN
S (Appeliate Jurisdiction) N

Ptesent o
" Mr. Justice Manzoor Ahmad Malik
© Mr. Justice Sfed Mansoor Ali Shah

‘C.A. 762 I to 766-L of 2012

{on-appeals from the judgments of Punjab Service Tribunal, Lahore

‘ .Dated 26 03. 2012 passcd in Appeal Nos.3776.to 3780/201 O)

D‘r.'-AZthara Jabeen, etec. {In all cases) . ...'....Appellant{s)
N ' " Versus '

Muhammad Aslam Pervau etc. (In CP 762-1 of 201”)

Aftab Ahmad, etc. (In CP 763-L of 20112)

Shahid’ Mehmood etc. {In CP 764-L of 2012)

Muhammad Mehdl etc. (In CP 765-L of 2012) -

F‘ayyaz Ahnmd Chaudhly, ete. (In CP 766-L ol 2012)
) ) o e, Respondent(s}

" For the appcllant(s) Malik Muhammad Awais Khalid , ASC.

{In '111 cases)

‘

Mg# -Ali Bahadur, Secretary, Population
o " Welfare Department.
" Mr. Khalid Pervaiz, Addl. Secretary
_ - *  a/w Tania Malik, D.S.
‘ . - Ardoj Naseem, S.0.

ORDER '
yed ’VIansoor Alz Shah, J.- The questlon that arises in this

ease is regax dmg the seniority between the appellants {(promotees)

g post of D1str1ct Populatxon Welfare Olﬁeer/Deputy Director (Non-

Techmca.l) (BS 18) close in time to. each other 1n the mannér

" descrlbed hereunder . '

.“2:;' Brieﬂy the facts are. that the direct appoinitees (respondents)

wer,e I;jecor‘nmen‘ded 'By the Punjab Public Service Commission
(PPSC) and éppeinted'vide order dated 03‘12.-2003 as Deputy
Dife@:’tor/ District Popula‘tion.‘Welfs'ire Officer (Non-Technical) in BS-




'

'C.ANG2L to 766-L of 2012 - . . . ' 2

a a.nd Dr. Fm khanda Almas who were recommended for promohon' :

in the same’ DPC but sub_lect to the completion of their ACRs for
the year ‘7001 2002 were notlﬁed for promotion on 10 4.2004 and

. 24,11.2004, respcctxvely ‘Dr. Zubda Riaz (appellant no. 3) however
) was’ mltlally defelred in the DPC held on 24.11.2003 and was later .

‘ on con&dered in ‘the. DPC held on 12 10. 2007 and notlfred for -

' ,promotlon on 2642008 ' ’I‘he semorxty list. prepared by the

departmcnt placed the appellants over the rebgondf nts, who were

appolntcd through ‘direct recruitment. The respondcnts made a

‘reprcscntatlon before the Chief Secretary, wlnch was dlbl‘nlSSCd on

27.9.2010, whereafter they preferred an, dppeai before the Punjab.'

Service Tribunal, which was allowed through the impugned

: _]udgrnent holdmg that the respondents were senior to “the

' appellants w1th the d1rect1on to the department to re- draw the -

- betwccn the appellanl_b and the xespondents leavc Wwas granted by'
- this Court’ o1l 20 12, ‘7012

3. To answer the questlon regarding - bemouty between the
appellants and the respondents proviso to .section 7(2) of the
Pun]a}a Civil Servants Act, 1974 ("Act") and Rule 8 (”) alon&,thh its

'A‘;Fxplanatlon under the Pulmb Civil Servcmts (Appomtment &
_Conddlons of Serv1ce) Rules . 1974 ("Rules") need to be exammed

Both the provisions are reproduced hereunder
“Section 7 Seniority < (1) .. .
- iQ) Semonty ina post sermce or cadre. to which a cwll servant is
A-:-"‘ o )Iaromoted shall take effect from the date of regular appomtmenl to
. thatpost:
" Provided that eivil servants who are selécted for promotlon
oA lubher post in one batch shall .on their promotion to the _
higher Eo‘sr retain their inter-se sénﬁdrity in t.lde lower 'post. ‘

- Rule 8. The éehiorily inter se of persons appointed to posts in the same
grade ina functional unit shall be determined:

{2) The seniority of the persons. appointed by initial recruitment to the .

grade vis-a-vis those appointed otherwise shall be determined with
L ‘1]ciucncc, to the date of contmuous appomtment to the grade; provided

" that ir Lwo dates are the same; the person apr.omted otherwise shall rank .

senior to thc pezson appomted by ‘initial recruitment; provxded iurther

. that inter se -seniority of person belonging to the same category will not
be altered.

es-re

19 true GO

1‘semo11ty hst accordmgly To gonsider -the questlon of seniority .
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P‘cptcxnanon- ln case @ g_'-oup ;)r persons is sclcz.tcd for initial
appointment : at one time, the earliest date on which any one out of the
group _]omed the service will be deemed o be the date of. appomtment of
all persons in the group. Similarly in case a group of. persons is
.mpmnu\d otherwise at one time in the same office order the earliest date
on which any one out of the group joined the service will be deemcd to. be
“the date of appointment of 111 persons in the gmup And the pPlSOI‘lb in
cach- group will be placed with reference to the contumous date of ~

a'ppojntment as a group in order of their inter 5¢ suniority.”

According to the above provwxons if civil servants. are selected for

_'promohon in.a “batch!” or as a “group of personsQ” then the date of

1

promouon oi' all the persons in the batch or the group shall be the
-date when, anyone of them was ﬁrst promoted to the post and they
shall rctain their -inter se seniority. 'The word “batch” used in
sect1on 7 of Act has been interchangeably - used as “group of -

person\ in Rule 8. Ordinary dlctmnary memmg of the word.

"‘batch” "people dealt w1Lh as a group or 'at the "same tzme

Therefore appellants, in the same grade when cons1dered1and
recommended for promotxon for the hext grade in the same . '

lDepa.rtmcnta.l Promonon Commxttee (DPC) pass for a “bateh” or

. “group of per sons »'and therefore as per the above provisions will be

'consxdn ed to have been promoted from the date when the first

© : among: ot the batch was, p1omoted and will also rethin their mtez se Lo e

semonly of the lower post In this 1eoa.l bavkground the - three

"appell"u.ts, were recommended for promotion to BS-18 in DPC

‘ promolts: 3 who were recommended for promotion in the same DPC

dated ”4 i1, 2003 .One of them i.e., Dr. Naureen AQghar was
promoted on 2. 12 200 thus the entire batch of appella_nts/

namely Dl Zohara Jabeén and Dr. Farkhanda Almas shall be.

cons1deu.d to have been appomted w.ef 2.12.2003, the date of

: promolmn of Dr. Naureen Asghar one of the promotees from the

. ‘same. b’LtCl’l or group of persons. Further their inter se semor1ty -

- amongst Lhe promotees shall be the same as ma.mtamed in the

* . 3 Shorter Oxlord English Dictionary, Szxth edition Volume 1 p 196

lower k_.mL as per the plOVlSlOI‘lS dlscussed above. However, Dx
Zubda itiaz [dppellant no. o) who was deferred in the DPC held on 3 Q
24.11.2003 on the ground ‘that she was on a long leave and was - &"8
-subseq’uently recommended in the DPC held on 12.10.2007 (after

1 Term uscd in the Proviso to Section 7(2) of the Act. .
2 Term uscd in the Explanatlon to Rule8(2) of the Rules.

. Chambers 2 1% Century Dictionary p 109 and Cambridge Advanced Learner's ﬂ'
Dictienary, Fourth Edluo*m Cambridge Umver51ty Press p 118
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alr‘xiost four years) and p1omoted on 26.4.2008, cannot be -

con51de1ed to be from. the same batch as that of the other

appelhnts selccted in the. year 2003 and. therefore the above

e prowsmus do not comf‘ to her rescue. Her senior ity will be ﬁxed

o accordmw to the ‘date of her - promotlon The 1espondents were'

appomted through initial appointment on 03.12. 2003, a day ai'ter
the promotion of the first promottee out of the batch of p101noteS'
hence the 1espondents will-fall under the appellants. Therefore, the
semorxtv of the appellants No.l & 2 ‘shall be re- ﬁxed above - the -
respond nts 1n the manter dlSCUSSCd above and of appellant No.3

according. to her date- of promotlon For the abovc :reasons the

,-nnpagned Judgment of H:lﬁ_TI ibunal dated 26.03. ’)012 is set as ;dc

and Lhc 3C appeals are dllowed accordmoly

- Judge

|
Annéunced. -
~~ Lahore, - ; S « '
- 2nd Pecember, 2020. . . - Judge

Iqbal '




