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A '‘BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
‘ TRIBUNAL PESHAWAR

Service Appeal No._____/ 2022 | - @ o

Migs Nosheer Bisi

47—-4-~:----Ap[)ellant
- VS ; .
Government of Khybet Pakhtunkhwa throhgh Chlef Secretary & Othere ‘
|

________ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No. 4 {032

14. Thqt the appellant has no cause of action to file the mstant qppeql and is badly
‘time barred. : ,

15. That the appellant las no locus standi to file the instant appeal.

16. That the instant appeal is not maintainable in its present form. .

-17. That the instant appeal is bad for non- omder and m.ls—]omder of necess'lry
partes. :

18. That the appellant has concealed material facts in the i instant appcal

19. That the Appellant cannot seek the relief sought in the Appeal as the same goes
against the spitit of the law and the judgments on the’ sub]ec,t matter. The Appeal
is thus cleatly barred by law. :

20. That the instant Appeal.is filed on the basis of blatant lies and akmmshes hence
this Hon’ble Tribunal has no jutisdiction to adjudicate the instant Appeal.

21. That tl:1e claim of the Appellant is concocted, malicious,. baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither supports the claim of the Appellant not do they support the stance of the
Appellant. . !

22. That the instant Appeal is based on malafide and so are the acts of the Appellant

23. That the instant Appeal is nothing but wastage of precious Ume of this Honorable
Tribunal, and has been filed with ultetior motives for annoymg, disrupting and .
creating obstacles in the life of the Respondents therefore, warrants dismissal.

24. That the Appeal as framed is not maintainable as the Appfllant has no locus
standi and legal chatacter to file thé same.

25. That the Appellant is esstopped by his own conduct

26. That no vested rights of the appellant are violated.

Para wise reply:

2. Para No.1 of the instant appeal pertains to record.
12. Para No.2 of the instant appeal pertains to tecord.. - _
13. Para No.3 of the instaat appeal is correct. Hence needs no reply
~ 14.- Para No.4 of the instant appeal pertains to record.- However, three different
advertisements were issued ie. Advertisement no. 01/2009, 03 /2009 and
08/2009. Against these advertisements appointments were made, however due
to the discrepancy in the seniority of various individuals, vadous representations
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the committee in light of the law and the judgments of this Honorable Tribunal
and the Apex Supreme Court decided the representations in accordance with
the law, and gave correct semorlty to the answering respondents. The whole
premise of the appellants case is based in malice and they have concealed the'

" committee report with ulterior motives from this honorable tnbunal

15.

16.

17.

‘Para No.5 pertains to the record, however the facts laid iri para 4 above are
'emphaslzed Itis reiterated that against the representations so:filed, a committee

was constituted in which it was decided that the appointments agamet prior
notifications/advertisements will be consideted senior as. opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective  of whether their recruitment process was initiated before
notification/advertisement dated 01/2009.It is also pertinent to mention that
the first appointment was from Advertisement No. 01/2009, which is also being
concealed by the appellants. :
Para No.6 of the instant 1pp'c'11 is incorrect hence denied. The appellant was |
placed senior to the answering respondents, where as he should have been
placed junior to the answering respondents due to the reason that his
advertisement was later in time than that of the dnswering resp(‘)ndentg ‘hence
making him junior to the answering respondents, who wete appointed against
notification/advertisement pror to the appellant’s notlﬁcatlon/ advertisement.
And the same was laid down in the findings of the: Committee. It is pertinent to

 mention herein that Miss. Noor ul Ain selectee of Jan 2009 batch joined the
service on 2010 out of the total 29 nominees/selectées of the same batch i.e

answering respondents. Thereby, paving the way for the answering respondents -
who are the remaining 28 selectees of the Jan 2009 batch. The answering
respondents ate to be deemed to-have been-appointed on ‘the samie date ie,

Feb, 2010, as Miss. Noot-ul- Ain, who is of the same batc] as the answermg
respondents, irrespective of .the fact that their recrultmcnt process was
completed in 2011. Since, her date of joining comes eatlier then '111 the selectees
of the remaining two Dbatches ie, 3/2009 & 8/2009, hence the
nominees/selectees of her batch are deemcd to be considered on the same
footing as Miss. Noor-ul-Ain.

. Reference also be made to reported judgment 1995 PLC (C.S) 950 in Wthh it

was cleatly held that cases of civil servants who. applied in response to.
subsequent advertisement were finalized -earlier, whereas, cases of co-civil
servants who applied in response to eatlier advertisement wese finalized later for
no fault on their part, the inter- se- seniority of the civil servants was to be
reckoned not from the date of ]ommg but would be determided through earlier
open advertisement.

(Copy of the notification dated 22/ 02/ 2010 is Annex-A)

(Copy of the committee repott is Annex-B) -

(Copy of the relevant documents is Annex- Q)

Para 7 of the instant appeal is incorrect, hence demed The semonty of -the
Appcllant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant whereas; the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-

‘mentioned facts. The facts laid in paras above are reiterated. It is also mentioned

- that the promouons were affected due to the directives of the competent

18.

quthonty to ignore the seniority issues to not block promotions.

Para No.8 of the instant appeal is m15cor1ce1ved ‘hence denied. There are no

- ulterior motives, and neither are any rules and law governing the’ subject being

violated, in fact, the question of seniotity of the Appellant as well as Seniority
list since 2009-2021 were required to be rectlﬁed in accordance with well settled
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- subject, and were duly tecnﬁed by placement of the answermg respondents on

theit current seniority. The seniority list is well within the bounds of the law-and
according to the dictums of the supegior courts. as well as thls honorable

tribuml

19.

20.

21.

Para No.9 of the instant appeal is rmsconcelved hence 1ncorrect The

Appellant has now been righty placed in the Semonty list. No deprivation of his .

“due place in the seniority list has taken place, and those placed ahead of the

Appellant have fightly been placed in accordance with the: tules,. laws and
reported judgments as prov1ded in the findings of the committeé:. Furthermote,

no illegality as falsely claimed has been comrmtted by the answering
respondents.

Para No.10 of the instarit appeal pertains torécord hence needs- 10 c‘or‘nments

- by answering respondents. -

Para No.11 of the instant appeal is incorrect. The Appellant 1s hot aggneved
and has been rightly placed in the -seniority list, in accordance’ with law. The
Appellant bereft of any cause; legal grounds and stapdmg before - this

- Honourable Tribunal, the whole premwe of the Appellant s case 1s based on

contradictions and falsifications.

GROUNDS:

P-

q.

Ground A is Incorrect as laid. As explained above the unpugned notification as
well as seniority list circulated thereunder is well in- accordancl:e with the law. :
Ground B is Incorrect as laid. There has been no illegality committed and
there is-no negation ot deviation from the legal course, rules or- pohcy by the
answering respondentq

Ground C is completely mlqconcewed hence demed The said semonty list has

~ been rightly been issued keeping in view ﬁndmgs of the inquity report and the -

laws on the said matter, there is no intention to accommodate any blue. eyed as

.. has wrongly been alleged by the Appellant

Ground D of the instant appeal is incorrect. -As per the )udgments of the

Supteme Coutt, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C. S) 950, relevant portion of

which has been produced herein below: ‘

“Civil servants whose seniority was relegated despite t/]gy were recommeﬂded and amgned

merits by Federal Public Service Commission earlier than co-civil servants and who also

assumed charge of the re,\]beclzz/e posz‘s on regzzlar basis earlier than co-civil lemam‘s, had
cba/!enged order of relegating their seniority alleging that the order was ‘illegal, unjustified and
against principles af natural justice-—Civil servants though were recommended-and assigned
merit by Public Service Commission and also were appointed earlier. tlaqn co-civil servants had
applied for posts through advertisement subsequently issued by the Commission whereas co-
civil servant had applied through advertisement issued earlser by the Commission---Candidates
who applied in response to such advertisements, were  interviewed by the Commmzan at
different stations and selections were also made at different stations 'and z‘baf process took
sufficiently long time---Cases of civil servapts who. applied in response -to' Jub.teqzzem‘
aa’vemsemenf were finalised earlier whereas Jm of co-civil servants zJ//ao applied in rea;bome
to. earlier advertisement, were fi ﬂa/zxea’ later for no fault on their pan‘---Czwl servant's joining
earlier thin co-civil servants, was immaterial as sentority on initial appointment by way of
selection through Commission was not. reckoned from date of joining, but would be determined
through earlier open advertisement as provided in para. A(5) of General Principles of

Sentority, 1989---Authority. had rightly determined .remorzg! of co-civil .rervanf.f over civil
servants on the advice of the Commission.”

.. Ground E of the instant appeal is incorrect as laid: As pet the ]udgments of
 the Supreme Coutt, it is the first advertisement prior in time which is going to

take preference. Reference can bc ngen to the decision of Khyber



P'lkhtunkhW’l service tribunal in appeal no. 1289/ 2020 datecil 7 January 7rh
2021, relewant portion of which has been produced herein below: - .

“By virtue of having applied in pursuance to an earlier advertisement 05 /2014 the appellant
and other were senior to candidates recommended against advertisement No.-01/2015. There
is no denial of the fact that the recommendation.of the appellant was am‘come of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991—SCMR-1632
it is not unsafe o hold that inter-se seniority of candidates at one.selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission.”

It s also worth noting that in judgment reported as 1995 - PLC (C. S) 950, it was clear by -

' beld that cases of civil servants who applied in response to subsequent advertisement were

finalized earlier, whereas cases af co-civil servants who.applied in response o earlier

" advertisement were fi na/z:{ed later for no faulf on their part, the inter-se .remorzgy of civil I

U
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servants was to be reckoned not from the date of joining but would be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
is susceptible to correction and alteration." "Ex-comeguentm, the appedl iri band is allowed
as prayed for in its memorandum."

Ground F of the instant appeal is mcorrect as laid. As per the ]udgments of the
Supreme Coutt, it is selectees of the first advertisement pnor in'time which is
going to take preference.- Reference can be made to reported ]udgment 1995
PLC (C.S) 950 in which it was cléatly held that cases of civil servants who
applied in response to subsequent advertisement wete ﬁnahzed eatlier, whereas,

- cases of co-civil servants who applied in response to-eatlier aidvertisement were

finalized later for no fault on their part, the intei- se- seniority of the civil
servants was to be reckoned not from the date of }ommg but Would be
determined through earlier open advertisement. -~ |

Ground G of the instant appeal is incorrect as laid. The appointees were
previously not given their due place in the Seniority list as théy should have
been in accordance with the law, which was later on challenged by various

‘reptesentations, based on which a committee was constituted and according to

the findings the committee, the previous seniority list was deémed unlawful and
was rectified through- the issuance of a new seniority list in accordance with the
law. The said sentority list has been tightly been issued keepmg in view
findings of the inquiry report and the laws on the said mattet, there isno -
intention to accommodate any blue eyed or any ultefior motives, as has
wrongly been alleged by the Appellant. '

Ground H of the instant appeal is incotrect. It is again stated. that the issue of -
seniotity of candidates has been addressed in various ]udgments Wh1ch have

also bleen clarified in the report by the committee.

Ground I of the instant appeal is incorrect as 1a1d It is very|c1ear by now that
even if the recruitment process of the first advertisement was slow and was
completed after the advertisements dated 03/2009 and 09/ 2009 however, still
the selectees appointed against the prior advertisement would be preferred over
the selectees of the ‘advertisements issued-later on. When it comes to the
seniority list. Reference can be made-to the ruling given lTy the Honorable
Supreme Court of Pakistan in the November 10%, 2020 verdict, all
selectees of Jan 2009 batch shall rank senior, in terms of semonty over selectees
of two other batches of March 2009 and August 2009. In the semorlty list, the
selectees of March 2009 batch to be placed next to January 2009 batch, to be
followed by selectees of August 2009 batch. However, inter-se seniority among
the selectees of a]l three batches to be determined in accordance with the order.
of merit assigned by commission for each batch separately
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Ground J of the instant appeal is incorrect as s laid. As per the }udgments of the
Supreme Court, it is the selectees of first advertisement pn0t| in time which is
going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was clearly
held that cases of civil servants who qpphed in response to subsequent ‘
advertisement were finalized earlier, whereas, cases of co-civil servants who
applied in response to earlier advertisement were finalized later for no fault on
their part, the intet- se- semonty of the civil servants .was to be reckoned not
from the date of jpining but would be determined through earlier open

- advertisement.

Ground K of the instant appeal is denied as laid. The ‘Appellant has not been
subjected to any ulterior motives, but instead he has been subjected lawful
procedure of rectifying the impugned seniority list. The repoued ]udgment ]
1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhw4 service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the tuling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement ptiot in time which is
going to take preference over the selectees of later advertlsement

. Ground L of the instant appeal is incotrect as la1d The example of the ‘once

the black sheep entered the directorate, the whole seniority list was disturbed”,

is utterly false. No valuable ﬂghts of the Appellant has been wolated neither .
has any unjust treatment been meted out to the Appellant no|r have any
illegality been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appellant is unsubstanuated and not

© based in law. o fo |

bb.Ground M of the instant appeLLl is incorrect and has been responded to'in great

CC.

detail above.

Ground N of the instant appeal is incotrect as laid. The alleged “juniors” who
have been placed ahead of the Appellant in the seniority list have the

. pteference to be placed ahead of the Appellant as pet the above mentioned
judgments

dd.Ground O of the instant appeal is incorrect. No such 'additioimal- grounds exist.

It is therefore most -humbly pmyed that the instant appeal is mentless

may please be dismissed with cost.

Date: ___/ /2023 B Respondents

L/%“ Cﬁ ”-“‘" |
(ALI GOHAR DURRANI}
Advocate High Gourt
0332-9297427
khaneliegohar @y,ahoo com
. Shah |Durrani | Khattak
| (aregistered law firm) -
" House No. 231-A New Shaml Road,
. : ‘ o Peshawar. '»
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1, do hereby solemnly afﬁrm and declare on- oath that the contents of the -
accompanying para\mse commients are true and - correct to the best of rny
knowledge & belief and nothing has been concealed from ttus Honorable
- Tribunal . ' | '




"'A"""“l e \\\| 3 . J 1}\
o : P Ui Se |\am> Act, 1973 (NWFP Act- 1\0 NVIIF ot 1973), as amended b
ﬂ'lh VT %) (he
e NR I‘I Civil Se rvants (\nundmr:"ll) Act, 2005 lN\\ [P Ac No. IN of 2003, the
( uny e
mpetent r\ullmrm E pleased w ofder appomtn unl of Mis.Noor ul Aip [ Aanid
Hus . . . e tor
ain, ~Hiangi r\u\;edan Medr Army Lo Hall Abbottabad as fumale Instructos
I\ 1-|‘|1 z
) Meree) 1[{1'% 1,, in the Directoruie General-uf Technical Educatnn & \M‘P”““
Iumm-- )
2 NWEP ap. th terms and conditans menuoned here lmdnl
El(.‘}lb ANT) (.()NI)I FIONS
a . She wWill, for all intents and pur'»usm be Civil Servant exeept {or the
) purposes.of pension or pratwty, In liew of pension and gratuity, she wall be
VO satitled to recerve such amoun conttibuted by her towirds LonLrn‘nulon
' I # . . N
] Fﬁ‘" - o Provident Fund (C.PF) along with the contributions made by Gosernmeni
R Y hu avcount in the said fund, in the prumlm manner
1 d i .
Ll vyl
Vo '{"J ) \hk will lie governed by the NWEP Civil Servants Act 1973, ali the Laws
r-: g CX‘J / T l ‘”'P'lkablk‘- o the Civil Servants and Rules made there-under.
Ty . .
v - 277N A
‘E V/A’\’} . 1—.)' She \.\l“ IllILIJH\ be 'on p(ubduon ]Q, spenod af two vears t\lullddmg up
v - 1o three years. : :

A Ao . . apoq T
. ‘ \Oilm INDYT 3. “/"UH On the wcummcndal_mn of HWIE Public

o ‘{,'Il'i'CL'h:

7

GOVERNMENT OF N.-W.F.P.

INDUST
' .EDUCATION DEPARTMENT.

RIES, COMMERCE, LABOUR AND TECHNIPAI (\A_ ,

S

. Dated Peshawqr, the

NOTIFICAT l‘()AN

i . .
Service

( ‘IH] 2 ety )
m““'” and i py itsuance ot the prmmunx “contained in sub-section {2) of scetion- 19

“dy. llcr serv izes will be liable to termination al any time withoul assi gnng

: any: ‘reasong, therefore,  before  the expiry of  the perimi” ol
probationestended period uf probation, it har work durig this puiml 5
not found satisfactory, in such an event. she will he gIven a mointh's nouce
ol wrminaton fram service ar one Manth's pay i bew the reof In ¢ase she
wishes to resign at any time, a month’s potice shall be necessam ur in licy
[h.‘_'rcol a rmonth’s pay shall be forleiied. .

) Her services witl be liable w lurmll ation during ”‘Hml’l:\l(.‘ndm. period ol
' probatio; without any notice.

AN
. ce Shé will nat e entitled o any TAMD, -
, 1‘ 1) Né will nat v A un h(’r first appoimntment as Female

Imstructors (3PS-17) in the Direciorate General of Technical Fducation X

. 'ii']‘ ]J‘ L ,\I_l-n]xu_.&cr l—."dln!ll_‘.fxf‘- WP,

\, Naor u| Ainas {ost . Lo
nnlvr l]l'" i“‘"’““b of Miss.Ne ructor (C ”'“’“L CCH BT Goavernment

e \Ilc"c ol

If the above terms andd cunzlmonf‘, are ace pt.mlc W her, she should Fepor

B

; he Principal of the Institute she has been posted in, it immedioe efect
iy duty 1 the - a : - ’

| L . Sd-
Seerctavy 1o Gavt of NWFP,
Industries, Com: nerce, Min: Dev
f. I!Ji,ll! & feely: ,llll Idenaricnens

Scanned with Cain?

v/
. ~\/ : ' .
S, \ - On her '-pp(-muncm. the Competent Authoriey bas it been pleased 1o

NP g (m-.nl \th.rlu.‘i:. Abbottavad against the vacant' post with amimediate




=)

OVERNMENT OF N.-W.F.P.
ES, COMMERCE LABOUR AND TECHNlCAL

EDUCATION DEPARTMENT

| . the Feb; 22, 2010,
) Dated Peshidwr thabe the Eebi22, 200

INDUSTRl

)

R ~mgﬂ No, \()mu\mn /3 S/2011

( “IW s forw udcd o -
) o, NWIP
- ) Ihe 1)lrLLl(H Cieneral, Technical lduutmn and Munpower Tmmm
S Peshawar abing. with all documents ol the olficer for record: .
) e Depuiy Seeret wy (1) NWIP Public Servicee Lomnn%mn

Peshawar wiT lo
Jus lulu NO. \1\[/(,()(,71 dated 19.12.2000. .

‘ o Phe District Accounts Oftieer, Abbottabad.
‘}\_ 'I-IIAL I’lmup 1l concerned.

: 3)‘ Fhie Manager, (uwl l’nmmb l’mxs Peshawar.
01 Olheer-concerned.

7y 00 file.

-7

© : ° . ,) - "‘.r
' _ L ; ;//¢¢cc'c</

SE CTI()N OFFICER- 111 w_ 4

’———!ﬁ/ /

o o S o Scanned with CamScann. ¢



@t

To

'Diru,tor General
Commerce Education & Mamgunem Sciences,
Khyber Pal\htunkhwa Peshawfu

 Subject: ”smromw ISSUE OF TEA(‘HKNG CADRE AS STOOD ON 3}-12- 2026

! « g '
'_Refercnee: 'Your ofhce order boamn0 Endst. No DuCELeMS/Admn/quurry Gen /1.)17(1 4)

. .‘Dated 23/02/7021 on the subJect noted above

The 1>sues relatmg to semorlty of teaehmg cadre referled to the committee have beenr

thorour’hly e\ammed and dnsposed of as per detall given in the followm0 pamgmphq
The appeals lodged by Muhammad llyas Assistant’ Professor GC MS Karak and Muhumma(l»
Zahom GCMS Mansehla are genuine and acceptcd To substantiate their plea their old%

..emorny pOSlthI] retentlon is supported b} APT Rules 17(2). The - o\tram of th(_ sa:d fule is.

. mproduced below - Semonty in vauou:. cadres of ClVIl Servants appointed by initial -

' recruitment vis-a- ws those appomted other wrse shall be determmed W1th reference to the dates-;

of therr regular appomtment toa post in:that r‘ddre prowded ihat xftwo dates are the same, the

'pe: son Qppomted otherwrsc shdll rank senior to the person '1ppomled by mmal recruitment.” In ¢ -

1he hght ot the pr ovrslon eonlamed in the above mentioned rule, ‘their old seniority position -

.rcm.uns mtact as ola:med by the appellants.

The appeal Sllbxnined‘by Mr. Jan Ayaz, Saz Wal: l\han Shakeel l\lmn Aftab Ahmad, Israr

.Ahnmcl dell‘ l\han Asghar Ali and Shujgat l—lussam are examined.

-Therr date of appomtment is to be considered from the date of their nouﬁcatron/lal\mg of -

" charge agalnst a promoted post and hot the date of DPC wlnch ts only recommendatlon They'

were f'rst plomoted as. mstructors (BPS 17) on “Acung Charge” basis vide Not]fcat:on :

bearmg No SOIII(IND) TE/1- l7/07/V-]l dated 20-10-2010 and subqequently on regular basrs ;

vnde notlf'catlon bearmg even No 14-15-211. Hence their contention is not tenable in face of

~sub rule (2) to Rule 17 of APT Rules 1989, reploduced in KP ESTA-CODE 2011, referred to

in para one above The sald rule cIearly states that seniority of the civil servants p @ted to a

“ post ina cadre shall be determmed from the date of their regular appomtme% OQ*
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(W5)

_grant of ante ~dated scmonty Fhey may approach the eompetem authority for redressal ofrhen

The Jppeal submitted by Mr. Farrd Ullah l\hdn Zarrar Zla Uddm Shakil Ahmad Alridi, lkram
Ud Dm, Nasrr Jamal Mrsl\een bhdh, SDJ ad Al MU_}LCb Ur Pchman Naeemullah, Dr

Mul '111111md Asr! n.lates to dunand for grant of"mtr drru,d seniority.

Ny

The case pertaining 1o

claim for.gl‘ant of a'me-dated seniority in' BPS-18 in respecr of the above applicants has been

.e\'nmned at length ln lhl:. reqmd it is clarified that lhe applrcants got promoled to'the posl of ¢

'Assrstant Professor w. ef 10/08/2018 Some of the qpphcants were drrectlv 1ecommended as |

Assrstant Professor through Khyber Pakhtoonkhwa Public Service Commission in 2014. They
have based thelr clarm on the analog,y of l) '\s:.rstdm Professors who were granted ante- d'md 3

semoruy from 2011 & 2012 by the I\hyber Pa!dnoonkhwa Service Tmbunal and Supreme :

, Court of Pal\lrstan The court verdret was endorsed by PSB as notified by Higher Education ‘

\

Department notification bearmg No. SO(CE&.MS)HED/IQ/O%U 33) dated 11/05/’)020

-Ihe appeals of the apphcants cannot be entertdmed by thls committee as these fall outside the :

' ‘Juusdrctron of the commlttee to reeommend to the department. for Lntenammcr their claims for ';

rgrrevanees“ rfthere beany. ' .. : g

Khurshrd Alam Assrstant Professor Hissain Ahmad Assistant ProfessOr were promoted on
”2/02/2019, and were pldced _}UI‘IIDI‘ 1o the reeommendees of I&hybu Pakhtoonkhwa Public -
Servrce Commnss;on of Advertiscment No (372018 who _]Oll]t.d the departmem on 14/02/2020.

In light of the ,provisions co,ntam'ed in Rules 17(2) of APT Rules 1989, those who got promoted

earlier ‘than Khyber. Pakhtoonkh\i/a Public Service Com’mission recommendees shall stand |

| senior to them lhus therr appeal is accepted and their semorrty be corrected as requested
. Fhe appeals submltted by Malrk Muhammad Naveed Assrstant Professor and Ashfaq Ahamd

o Assrstant Professor are dnsposed of by determmmg their senrorrty in conformmg to the order- of

. mer it assrgne!:d by the I\hyber Pakhtoonkhwa Public Service Commrssron |

The appeals submmed by the Shahab E - Saqib, Mr Muhammad Dost, Mr. Sajjad Hussaih and Mr

Shamsher Alr Mr. Azhar Nawaz Assrstant Professors are examined at length. They are selectees of the &

_ March 2008 batch of I\hyber Pakhtoonkhwa Pubhc Servu,e Commrssron l\eemng in view the detail o

’Qto be any lacuna in their’
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“seniority posilion. As such their zippeals are disposed of by maintaining their current seriority poxmum

cas relkcu.d in lhl. te,nmuw scmouty list of December 2020.

: Iladl (Assasvmt Plofessm), Mr, Amir %helu.xd {Assistant Ploiessm) ‘Mr. Tahir

-‘Ms I‘ld'} Muh'lmmad Khan Aqsnstant Prolesscu M. Nlam'nuHah {Assistant P o‘iuo:m M! \locn Ul

Khan .xsﬁlst‘ml

PlOfCSSOl Sumaua [shaq Asslst'mt plOlCJSOF and l7 othel.-. were rcumlmendt,c' as Lecturer BPS ~'17

vnde adv.n0.8/2009; Their appomtment orders were 1ssued on Novembu ’7’“‘. 2010 vide-.
puEm————

: SO[]I(I\ID) FE/3- 6/2010 and beior», tollowed by subsequcnt orders issued Vldu even-io. themftes On

g lhe eve oi their appomtmt,m their wmontv was determmed on thc basm ofjommg the depal lment Now

: thelr semonty has been changed in light of Rulc 17 (l) (a).of APT Rules 19?9 In their appea!s lhey'

have ralsed objeulon on changmg thelr semonty aftral a Iong peuod anrl placm" the January 7009

1ecommendees of I\PPSC pnor 0 them in the tentative semonty fist of 7020
',Mr. Fida Muhammad Khm{ Assistant Prot’cssor has at'tached with his application Supreme -Court’s
"Judgmem n- cml pelmon No. 331 of; 1996, demdec. on Deuemhcn l”“' 1997 ‘as a reference ‘for

;1me1pretat|on of rules. 17(&) of APT rules 1989 Paragraph 4 & 5 of said velchct clearly explains 'h'll

"puson selected fo; appomtmenl 10 post in an earlier belbLIIDI] shall rank sehior to person sclected m a

o later seieutnon whlch means that nominees: of first batch were to rank ser or than the pumonu on-

;lLCOlII"Il of their mmdi qelcctlon lIcncc. the t,.uhu selection hias been lml\w wnh first batch, wincn in

4

turn, scems Lo bc .meaning nominees of’ ﬁrst advcrliscmcm. In agidmon to the above. Supreme Comg of

Pdklstan in is. Judgment dated November 10"‘ 2020 in CA 762 L. 10 766 L of 7012 {Annexure - A) im

' exphculy clanﬁccl th 1t in case a group of persons is sel«.cte.d for initial appointment at one time, ihe

ea;llest date on Whlch any one om of the group joined the service will bo ‘deemed to be the dale of -

appomtment fcn a]l the persons in the group. The Thonorable quleme Court™ deﬁncs the word “batch i

: 'peopie dealt withas a group or the same llme Placing rehance on the ruling gwen in the %preme Court

“.of Pak1stan verdlct of Novcmbel ]0"‘ 2020 referred to gbove, the dlspute of. senlorlly between

I [

'.jappellams / nommees of Khvber Pakhtoonxhwa Pubhc Service Comm1ssnon as lecturer in thzee

‘ successi\;/e batches Qf_‘January ,2009, March 2009 and August 2009 can be >ertled in the tollowmo

' :manner

.':MISS Norul Am selectee of January 2009 batch joined the sewuce on February 2010 out of the toml

. nommees / selectees of the same batch. Therebv paving the way for the.remaining 28 nouunees /

selei;feés of the ’Jénuary / 2009. batn_:h to be deemed to have been appoi he same date ie. Fe'x
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77"“ 2010 hel date of JOmmg comes ek\rher than all the selectees of lhe rcnmmmo two batches, 1 €.

POO‘) & 8/2009 Jud;:,ed into the p'trad.om set by the Ponorable Supreme Court of Pal\tsmn in s

Lo luhnc' :_.,wen ln the Novembel 10"' 20’?0 verdict, all selectees of Jan 2009 baleh shall an senior, i

terms 01 semonty over selectees of two other batches of March 2009 dnd August 2009. In the seniority
“ist, the seleetees ot Malch 2009 bdlCll to be placcd next 10 Ianual)r 2009 bauh to be 1ollo\wd by

seiectees of Atwust 2009 batch. Iiowevu mlu -se seniority ampng the selectees of all thret. b.ud es 10.:

- be determmed in accordance with'the order of ment assigned by comimission for each batch separately. .

To put the semorlty dlspute between: teﬂ(hing, Cadre of the commerce wing of nghcx_ Edl.l(,dllOl'l:
Departmm{t "reference may also be méde the deuslon of | l\hyber Pakhtoonkhwa >ew|ee tribunal in
. Alappeal no: 1789/2020 dated Januaw 7"‘ ,_0?1 (Annuure - B). lt has vwmiy been cl'mf'led in the

- veldtct of Khyber Pakhtoonkhwa Service” lubundl dated January 7", ’?0”1 that “by virtue of having !

+

:apphed m Pursuance to an earher '1dvemsement 05/2014 the appellant 1nd other were senior 'tof‘l
I 'candidates lecommended agamst advemsemem No 01/201'*'- There lS no. aen'al of the fact that the’

_1ecommenddtlon of the appellant was outcome of an earllc: advcmsement ln the u:cumstanecq and in:

balldiddleﬂ al one selecllon qu to bc df\lu mmed on ﬂtulﬂsis of mﬁerll a:mgnccl to the andidales by lhc‘_._
‘ j:Pruinc‘ Sewice Comm_ission. Itis a!so worth notmg that in judgment repcn'le.d as l99> - PLC (C. SW 930-
it was clear by held that cases of:civil servants who .1pplzied in.response 0 subsequent a‘dve'mse:mm:‘
T were ﬁnahzed earller, whe:e'l., cases of co- uwl servants. who applied-‘i'n response 10 eﬁrliet‘i .

§ dvertzsement were ﬁnahz.ed Iater for no fault on their part, the inter-se seniority of civil servants was'to .

n

© view: of Judgment zepo:ted as 1991- S(‘Ml 1632, it is not unmfe to hold tlm mtex-se sentority oii

i} be leckoned not from the date of Jommg, but would b° determmed through earlier Open advertisement;

. ‘We ale therefore ﬁrm in our view that ’he |mpubned semomy list is susceptible to correction and

. -alteration ? “Ex consequentm, the dppeal in hand is allowed as prayed f01 in nts 'memc_)ra,hdum..”

'l'l-.jSecretary Local Govt. l\hyber Pakhtoonl\hwa q\pproached the Khybel Pakhtoohkhwa Law

- Parllamenta[ry Affatrs and Humém"Right Department for seeking oplmon on the udgment of Khyber

: Pakhtoonkhwa Servnce Tnbunal in Appeal No. 1289/’2020 referred to above. The Law Depamment in ns

:demswn daled March 3"’ 2021 (Agenda ltgm No 18). (Annemlc _ ©) explicitly ‘supported .he'

Judgment passed by. Khyber. Pakhtoonkhwa Servnce Tnbunai and stated that the judgment m |n line wnh

ru!es Tt is. further clarn‘led that in ) pur <;uam.e of an earhel advemsemeni the appell’mt and others are '

' semor to the candldates tecommended ‘wamst later advertisement, as the process ol seiecuon sl'ms

)w // 1 \\\\ )\/ /\\ 1«3@@%

vo 0
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“{from the. date of advé;ﬁsement and the appgllam hud applied lhrgugh earliel :idvertiscmem than the:
'])i:‘i\fm'c.:b-|=e§§c}|.1del1t’s:-.N_o. D and 7,,thereforp; 1s senior the private respondents No. 6 & 7._The wl.'m:z
‘b‘:eﬂ'i.‘]iel"S(’;ie(;tliOIT’~ 1116;:1115 énrlier 1'ec.01'nmelid'ation whiclh ‘inter;l nieans that the advertisement in which |
_ | :
the appe]ldnt was u.commended hﬂd becn "tdventlsud eatlier thari the advertisement in \le;c pnvate:f
leipondents no 6 & 7 were recommended To aubstanuale thc- 'uc'umenls in more lu\pllul terms, thL:;
" Law Dep_artment placmg reliance. on Fedcral Govemmem Cwnl _Servants Scplonty_.kules 1993, _sub-f_,: "
z'L11é§'2l(l'),' which séltes ihat '”perS(‘)n‘s initiatly épboinfed 6n ;lie recommendation of the se‘lcctioné‘
'mthomy thl'ough an eamet open ahvextnsemcnt shall ranks senior to those ‘appomted thloughf'
subccquem open ddvemsemcm Ip view of the above, request for CPLA ‘in the Supreme Coust \-vas’.- |

th ned down in SUb_jCCt case.

12. Slmllmly, 29 lectmers (BPS 17y we[e recomlmnded by I\PPbL vide Adv. No 12009 and thul;-
A‘rappomtmem dates by Jommg the departmcm are as under:
Ca., 0i female Ilecfui'er“lfébrua.rly. 2“.‘5’ 2010. !
Cbooor .ﬁale Iecgqi'el'lMay 31%,2010. |
. A : S e -bl“innle lecturer October 26", 2010.
< | . do 22 male lectl}.rers January 8", 2011.
| e 0] male Ieclu;'gr l-‘els_:tu_ary 26",2011..

-f. - 01 male lecturer March 8™, 2011.

g 0Lm"ale' lecmrer‘Mai'-ch 18", 2011, . _' L

- h. 01 male Iecturer August 8%, 2011. o A o

*
'

13 Mr lbadullah Mr. Noor Rchman Syed Ralnm Shah Mr. ‘Anwar Khan, Mr. F"-er‘m Ullah Jan Mr. .
i
Rahatullah M1 Riaz- Ahmad and others submltted their appeals wherem they’ have claimed that the

h selectees of Khyber Pakhtoonkhwa Publ1c Service Commlsswn of January 2009 batch to which they :[

' -:belong, haVe been placed Jumor to the March 2009 balch which is an anom'ﬂy and needs (o be lECt!ﬂed
The matter ;t11 quesnon has been elaborated in thé above paraoraphs in hght of Khyber Pakhtoonkhwa:; |
) : Servnce Tnbunal / Supxeme Court decnsnons a'ld the rulmg given by the Khyber Pakhtoonkhwa Law;’ '
;Department with regams to clanhcatmn gWen on the teun “Earlier Selection” contained in pdla.;
' 17(1)(3) of APT rules l989 }t is abu-néan'tly cleal that earlier selection means ca.he1 open

G advemsement by an appomt:ng authonty Their appeals are genume and based on legal gxounde whwh -

needs to be co;;sndered fa‘«orab ty -and their respccuve seniority positicns be fixed before the baiches of

VQ/[/\ P /\,\
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.>/°009 aed 8’2069 AH smu!ar nature anomahes in the semorml list of chffexenl C”ldle‘- must bL
' ’fl&.])()bed of acwldmg,ly to settle the- dlqpute once for all. N‘akln;:, any kind of depcutmc from the mli-ﬁg ;
—_ nwen in the couris aeu:.wn:. 7 law dcpmtment melon wou'd create fullhel complicarions I'or fhe
| 355l |eved facull) memoers and the dt.p11 lmcm .
14, Khalnd Nawaz Asslstant Protessox and 04 others were also se[er.thl as leciurers vide Adv No. 3/2005
They Jomeld the department m Apn & May 20!0. Thcy also claim their seniority in BPS- 17 dlld
!
subsequently in BPS -~ 18] aﬁer their promotion, to be fixed on the basis of joining the post in BPS - 17'
Thelr appeals have been thoroug,h[y nxammed in light of the preva:lmg rulcs on the Sub_)e«.t of smno: rty
of govt employees Due consnderation is .\lso gwcn 10 the Sup:elm Court dcc:smns 'mdched with the:
‘ appea]s. ln'l]ns re&,ald reference is.made to rules 17(1)a) of APT rules 1989, reproduced iny l\hvbez;
Pa!\htoonl\hwa ESTAC‘ODE 20!1 where in the procedure for detennmmg inter-se qemomv of civ 1|::

ser vants appomted thxouoh initial appomlme:-t is explicitly laid down “Rule 17 (I (a)y.
tS. Mr. Yasir Imran and Mr. Gohar Rehman Assistant Professors at serial number 3/ and “(S-“
respectively eliowr1 in the seniority list were sr:feclcd.as Assistanl Prdf‘essors in English subject |
wj.dc A(i,;/ertisei1le|1l N0.02/2OI' and their notification of dppomlmcm was issued on 13“’
Malch 20]4 They Jomed the deparlment on 19 03 2014 and 13-03- 20]4 respectively. Those
andldates who were selected in Advemsement No. 01/20] 2. and 02/2012 were \wongh plaeed‘ :

semor to them Thelr inter-se seniority is to be determmcd in l:ghl of the Rule l/(l (@) APT
Rules 1989 and the clarltlcatlons gwen in the ebove ‘paragraphs:

l6 Keepmg in view the above c!anﬁcatxons no room 1s left for any doubt the 1ssue of the semonty be
settled accmdmg to chlonolog,lcal order of advermemem of Khybel Pakhtoonl\hwa Public “semcl
Commlssmn i. e 1/2009 3/7009 & 8/2009 and not the date of j joining the post. However the order of
merlt asslgned by the Commnssnon ahall be made base for delenmnmg the inter-se seniority of the
nomlnees / lecommendees of Khyber Pdl\lnoonl\lmwa Service Commission for each ddvemsement

17. Ml I\namat Ulhh W’tle (Asmstanf Plofe.,sor) was aelected in Aclvemsement (/2012 and has been
p]aced at sernal No. 32 of the qemouty list wnllm the nomlnees of his own batch. Appamently there
seems to be no anomaly in his semonty ‘However; lf any dnscrepancy emsts in his’ inter- -se semonry it
must be settled in confoumry to the merit assigned by the Khyber Pal\hloonkhwa Pubhc Selwce

Comm:ssxon of‘ January 2017 batch. -

N A I ﬂm@w




18 The - appeal of Albh’l Alif be chslaowd of acco;dmg to the order of me: it assiéncd by 'Kh)rbc;'
% Pdl\hloonL hwa Pubhc Service (,onumssmn warh tegbaxd 10 inter-se aemon()

.J - . R

N I9 lhe appcal of Mr Tuizul Klmn (ASbhldl‘!t Pxotesso;) is examined in hght c}r senlouty list as weH as

’ -'-—-:,4. ‘A L ’

consondated meut of I\hvber Pakhtoonkhwa 01 8/2009 batch. The plea talef:m»bv Mr. Tufail is secms _

genume Hig semorlty posmon be a]lcrcd as per inter-se and merlt assigned b) l\hybcr Pakhl‘oon‘klw‘a

Pubhc Service Commlssnon

o _0 The appeal submntted by Muhdmmad ]\hahd Assistant Profes‘m GLMS Balakot is not sustamabk as

Lo theu s%mouty is aheddy determmed accordmg to inter-se semonry / nieit of Ixhybel Pakhtoonl\hwa in

advemsement No. 1/2008 ‘ . = o

ist of the Assistant Professors: ‘may

'be corrected accordmgly Moreover mmor corrections relatmg to ch'mf,e of name, qualification ete may be

" 'S.No- Name

1 ‘Prof Shah I“ayaz. Kh.m (Chcurmdn)
: GCMS Abbottabad .

(ST

o rProf Dr. Muhammad Ayaz,'-(Mé'mber")."
R ‘(J(,MS 1 ng Road '
3 : P:of Khalld Khan (Member) . .-
. Pl mupal GCMS II'Ring Road
4 Y lmtlaz Ali,. Lecturer (Member) ‘

L GCMS Peshawar Clty -

8o
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24, 11, 2015

Aopeal No. 1289/20.’.0

|

l: Date 'of.Institution -—Ow 03. 40?0

AEEI P ,oate of Décrsaon . 07.01.2021
, ” Adnan Nawaz Asslstant Eogmeer Local GovernmenL & Rural Deve1opmen1
‘. Departmlent K.P District Mardan. C s (Appeuart)
| | : l\)'E.E\_ﬁLJﬁ_.'

Secretary Locak Government _Elections & Rural Development Depaltmf-nt l\ P
- Peshawarand six others. ‘

.. (Respondents)
Present |

Mr. Zra -Ur- Rahman Tajrk .
For appeliant

Mr, Muhammad Riaz'Khan Pamdakhel
N A55|stant Advocate Genera! . °

- "For ‘o_fficlai 'respondents.

1
o N

MR, HAMID FAROOQ DURRANI, . CHARMAN
MR, ATIQ-UR-REHMAN WAZIR, L MEMBERE
'-f‘JUDgMEN

HAMID FAROOO DURRANI CHAIRMAN -

- Instant appeai has been preferred agalnst the order dwted O7 02, 7020

~_by reSpondent Nol In the order, depurtmentai appeat of the appenant was

: 'd. mlssed upholdang the’ senlorlty list: dated 08, 11, 7019

2 It is provrded in the memorandum of appeal thal consequent LOA;,

1

:advertlsement No. 5/2014 dated 15.09.2014, the appellant apphed for the pogt
.»-of ‘Assistant Engmeer Upon complet.on of process of recommendatlon for
"llapporntment the Pubhc Servace Commission recommended the appellant fo.
" appomtment on 09 09. 2015 The ensuing appothtment order of the appe.iant

g .-‘was 1ssued on 11 11, 2015 Consequently, he Jubmrtted arrrval repor on .

~ ATTES TED

P N

ER
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| ob]ectlons by the appe:lant referred the lSsue of scn,orrty to responu 2nt No

. o .
. ’ L R . . : . ] . 1
F . e o

On 11, O‘ 2018 a tenl.ctlve JeﬂtO' lty lst Was issued by the lcspondcnl '
l o
A*\lo 1. The name ofappellant foand mentlon atS No 8 thereof. On 29 9.06.2018 .|

a final senlonty list WaS lSSUed in whlch the name Of appcllant apoca red at S,

No. 10 The |lSt was. questloned through deparcmental representallon on

| 18 07 2f“18 whrch remalned unanswered Thk. respondenr No. 2, due o ;;

\

5K P Publlc Serv]ce Commlssron whose reply was received on 08.05.2019, The

-matter was also referred to rcspondenl No. 4/Eslabllshmenl analtmcln which -

replled that the senlorlty may he actermlneo on tho basis of order of rnent

, ‘assrgned by PUbllC Service Commissian, Subsequently, the order of rnellt was

also prowded by the PSC It IS claimed that. the appellant was placed on top of

' -.Lhe merl* llst For reason best known to the respondents the issue was yec

) agaln referred to the Establlsl*ment Department Resuitantly acsub'sequent-

f-senlorlty llst was lSSLl"'d on 08 11 2019 wherein;. 'he appellant was ploccd at s,

'l\lo 7 lnstead of S. No. 5 While the prlvate respondents were noted at Sr, Nos 5

-w-.--—_..,

_ancl 6, respectlvely A clepartmental repre.,entatron was ﬂled by the aopellant

—————

which was dlsmlssed on 07.02. 2070 hence the appeal in hand.

'3. g Learned counsel for the appellant as well. as learned A55|stant Advocate _

General on behalf of offrcral responcents heard and avallable record examined

wrth thelr assistance, The prlvate respondent No & was proce oed agarnst ex-

T e
]

' . parte due to her non represematlon on 11 09 2020. Slmllarly, on 30, OD e020, |

— e

lespondent l\lo 7 was alco placed ex parte 'lhey, tl!l dace dld not f‘hOO" e

apply for settlng aSlde the ex- parte proceedlngs \0\)

4. After recapltulating the factual aspect of the case ir hancl learned rounser for
the appellant argued that the prlvale resuondents No 6 & 7 were recom mended
for apporntment by Lhe Publlc Service Commlssron consequent to advertisement

o \x\—\e

e e T
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No 1/2015 datod 01 Gl 015 Of\ the Other hand ‘me appeilan applied and wa‘s

:ccommended on the hans oi ddverucemem |\o ,»/ 014 The respo1 omts

g t!.ucfore could not e pldced sénijor to the a
' |

ppt_Hdnt He also rererrod to the -
. tnter—se merit hsL iSbued by hnyber Pakhunlxhwa Publ'c Sewnre Comrniseion and

contended that the appeliants name was at the top of merft while private

,—-M-ﬁ.‘ - . —

resoondents were at S. No 17 and 18 thereor.

In hu view, tne uangned-
u"'..“‘—-q_

e

o semonty list, a well as de order dated 07.02. 2070 ware not susLarnrble and:

|rdb1(. to be SU uck down He n.lu.d on judgments reported as 1995 -PLC(C, S)

“ - 950, 1993 pu:(c S) 1005, 2014-PLC(C.S) 335 and -PLI-2004-Supreme Court-
o 435, | |

| Learned AAG, wh:!e respondmo to the a:gumento rrom'other side I'aid"

— A A e mans,
T e e o e ot

—— . ,..'——-«~..
A . trargamen { g Y

wah emphasas on tht COmLetence and ma!ntarnablhty of instan it appn al\ In hicﬁ

M - ,..__,___w______
N —— s

m— )]
e i, - peAat

view, Lhe appellant quthloned the.. senionty list of Assistant Engineers. on:f

18 07 2018 however no servlce appeal was p:efer;éd by him after remaining

RO P

S

‘unsuccdssful in gettmg rellef.,from the: departmental authorltaes He was, -

) therefore barred from submlttang a departmentdl appoal againsL Lhe order

jdated 07 .02, 2020 pd5>ed by aespondent Nol As Lhe eubsequent appeal of :,

-appel!dnt was not competent the appeal in hand was also not to be proceeded
_ wdh Regatdlng meruts of thc case Iearned Asstt, AG referred to Rute 17(1)(a) *
'.'iof the Khyber Pakhtunkhwa Civil Servants (Appolntment "Promotion 'an,d |
o 'ATransfer) Rules, 1989 and conte.xded that the Jmpugned senjority list was

properiy drawn wh:ch did not require any-alteration, - - /\h |
nat ¢

5, We have carefufly exammed tm_ record and are of the opinion that the

wly to the appea! n hand was lointly submitted by respondents Ng, 1.t0 5,

The repl\/ s Jcanty, evae:ve end no ~upportlng do’un]ean have bieen appended
\\

_ therewlth ATI ES TLD
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On leto.d there is a not;ﬂcatlon p.ovnamg 1|nat semonw list n* A d?\ant

‘ Enginters BPS 17 as stood o 31 DJ ?018 'ihc name ol dr)]'JL“dH\. 5 noted

o agalnst S. No 10 whlle those of prtvate lespondcnts eppea:cd at S.'No. § and

An appeal was suomltted by the appeliant on 18, 07 2018, questsonlng the__'

order of semorlty contalned therem The proceedmgs were taken Lp by -t‘ne:_i ‘

| respondents and the Local Goverrment Elections & Rural Development;

Department throut;h letter dated 04, 0? 2019 addiessed to the Secretary ixnyber:"

| 'Pakhtunkhwa Public Service Commlssron soqght clarification with regaid LO;Z

inter-se semorlty of the ofﬁcers On 08 8.05.2019, the Ass!stant DarectorT of

AN

: ‘_"'Khyber Pakhtunkhwa Puth Service C.ommlssion/respondent No, § replted to the-
: ifetter dated 04, 03 2019, It was detahcd In the reply that five posts of Asslstant :

. '-Engmeer (Civil) (BPS 17) in Local Govemment & Rural Devdopmen Departm nt ;_ :

WL.I'E‘ advert;sed woe Adve:trsement r\o 05/2014 Subsequently sixteen post;;,
_ 'of Asastant Englneers (Cwur) and two posts of female quota were advertised- S

' ;wde Advertlsement No 01/2015 Interwews for the posts against female quota -

were conducted on 16, 07 2015 dH‘E:U'|\/ whne fo: Ihe posts ngam'-‘t general

L ‘ouota abmty test was conductod and then zntervlews were arranged, Ferhale

. _chdtdates (respondents No. 6 & 7) were. :ecommended on 21.08, 2015 whilst

'orders of two femaies & five AsS|5tan1 Engineérs were notlified on same .day e,

A11 1 2015 It was, however, opmed that- th candidates-- recommended against

- Advertlsement No 05/2014 were ser.lor_ to candldates recommended agams' '

'-‘Vcand|dates of Advertlsement No. 05/2014 on 9.09, 2015; The appomtmmt

M‘M
]

advertnsement No 01/2015 It was also suggested that the V|ews of the ‘;.<
e N <

“Estab![shment Depaltment on the subjec* matter shall also be obtalned,
Consequently, the Secretary Estabhshment Department Khyber Pakhtunkhwa E

" Peshawar was contacted on. 22, OS 2019 through a Ietter whose :ep|y dated

S aTESTED
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rnerjt list on 1.9.08.2019,

O

: 15"07 2019, was in"ter'nné. that the Putlic Service Comission Tnay \ue

. apploached for subrnts;,aon of Oruer of . men‘ of both the imle und Temuie

|ecommendee> T'nc KP P;C/lcspondent No. 5 pr ovxdco thc mqumte lntcr 58

wherein, it was lncorporatcd m dl\le\blC]LlOdS terms

~that the .name of appellant was pEaced.at .;. No 1 of th\. ll’ltEl se ment of

U b b a4 R -
e -

leromrnendees agams* Advertisement  NO. 05/ 014 while  the numeJ of

; nrovlding ,substituted final
l

on 31.10. 2019 Surpr|smg1

S No 5 and 6 while that

the hsL was drawn subse

Pubuc Servlcc Comrmss1o

retpondents No 6 & 7 Wcre notcd againstcs.__l\l‘u 17 and- 18, respcctweiy -

T —. ,_M'\

havmg been recommended in pursudnce ta Advertisement No. 01[20 15.

6. On the record there is 'a copy of another nctification dated@i& 1L 20).

Nonsia
v anre

Jemontv list of Assistant Engineers. BPS-17 as stood
Y, the names of pnthe respondents xound ment-i'on at
of appe\lant at S No 07 Itis ;nﬂportont to note that
quent to the provmons of mter—se merit. HSL by K p-

M. Aggneved from the nst the appe! lann submutted

departmental appeal The appea\/reservadona we.e, howe\/or, . jec;ed dn

07 02. 2020 on the ground cnat the impugned fma\ senlonty hst W 5. fi

str\cdy in accordance with. the relevant law/.u\es. No l

(Appomtment Promotion

parties,. it surfaces that t

—

could Warrant for interference in the Sen\onw hst a\reqdy.‘:ﬂmhmdi-l

: 7.‘ Adveltlng o Rule 17 of \\h\/bu Pakhtunkh %) (w'l«;,’.S}awantc

and 'Iiandfu) Ru1~=l, L989 rc FHEL\ to b\(‘f-’boLh thc

he semortty znter sa of, cll, se(\/;f"_ ::-’ 30Dy

'service, adre or pObt) shall be determmed in- tnc case or pe1 SONS. cppolnted b

the lmtla! recruitment in

accordence w!th U

' Commlssnon (or, aimc

Wy |‘ 'pr_oy-ld,ed that perspns selected f%%? nt. r,o:_{post h: an. A:d I

ase may_be, the Dena_[Lmenta1 §_cus’>.n,,_:‘_

R o
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| ',shali ﬂe’mk-sehior to the perso‘ns. selected in a later setaction. {Undarlining 15 .

4 __adpned)

v

C1n the mstanr caqe the PUDHC :ervlct Lornmw ioh/xecurw et \!o 5had ;|

a c"éar stanc:' that by virtue of havv"g -appﬂed l.; pursuaru:e Lo ah carlier .

adverh:,ement f05/7014) th:_ aope\l"ant and: othcn 5 were senior td.candi.dat_esi-

-recommended agaln:t advortlsement No. 01/2015. It was duly communicated to..l
-_rr_spondent No 1 thuough correspondenc_e dated Oi“ 05. 2019 There is no demat
.'."~‘of the facn that the recomrnendatmh of appellant ‘Wwas outrome ot earller'
2 adverttsement In the c1rcumstanfes and in view of judgment rehnrted as 1991 :

: SCMR~1632 1t is not unsafe to hold that lnLer se senjority of tm candidates at
one: selectlon was to be. determmed on the basis of merlt assugned to the“
. candldates by the Pubhc Service Commlsswrn It 1s-.also worth notlng that m‘
o ‘]udgmc,nt reported as 1995 PLC((‘ S\ 950 it was clearly held that tases of cw!l

servahts who applted in recponse to subsequent adverttsement were ﬂna!ued .

_earher whe:eas cases df co- cmi servants who applied In response to earhe{.

.“_ ;advertnsement were fmalnzed later for no fault on thelr part thL. :”morl ty i inter-

se of civil SEIVaﬂt was to be-re‘cko'ned not from the date of nm.mg hut wou{d

,,be dttermmed through F'arller open adveltxsement We are, ther efore firm m

'our vnew that the lmpugncd semonty hst is ‘US’eptlb\e to rorrecdon ahd‘

,aiteratnoa ‘ , ﬁ :

-8 Attendmg to . the objeft:on of ‘earned AAu regardmd f"".mpetence and

‘ mamtamabmw or appea! m hand, it is sufﬂcneat to note that the aapeliant, due

to non-filing of service appeal agamst the earher swmor:ty !: was not precluded

rrom preferrmg the appeal in hand Any wrong c:ommlttéd by tht respondents,.

: culmmatmg lnto lssuance Iof fresh sen:omty Itst provided fresh cause of achon to

@ﬁ, /ﬂ‘ I"’E STED
Co v -

/

obe



:WMWWH&Ll TSI s " : -r\‘—" e S

3 cn\n. ervant/appp hn\ Tm obymtlon of 1& m cd AAG 1* e siore, n'-r._.'(z:m,\\c:f.d'-

-9 ‘~ ‘Ex:consequentia, - the appea& 1n hdﬂd s alim /e d s r;.te.zze:w,fec‘i' for In Its

memorandum. The parties are, however, left to bear Lhni: respoective costs. Fiile

\ .
o HAMID FP}QE)(JQ DURRANI)
T  CHAIRMAN

o be. consigned to.the record ro0m. "

(ATIQ -UR-REHMAN WAZIR\ |
" MEMBER(E)

- 'ANNOUNCED o o '
N 07.0L2001 SR
a9, _ S ) o l I’ d}/ "’53«/

_fate ol Prc%&ntndnn of Application .
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c;ow«:rmmrﬁm OF KHYBER PAKHTUNKHWA
U LAWY, PARLIAMENTARY AFFAIRS AND
TUMAN RIGHTS DEF ARTMENT

. MINUTES OF THE SCRUTINY C()MMl'I!"I‘EE MEETING.

" (AGENDA ITEMNO. 18) o

SERVICE APPEAL _NO. 12802020 ADNAN _NAWAZ VERSUS , SECRETARY 1LOCAL
~ GOVERNMENT AND OTHERS. o o .

- Léw'.Pa‘rLiamt;ntary Affairs & Human Rights Department under his Chairmanship to determine the fitness’
of the subject cas;e for filing of Appca!/CPLA in the Supreme Court of Pakistan. Assistant Advocate’
. General (Mr. Muhammad Sohail) represented the Advocate General, Khyber Pakhtunkhbwa. )

" A meeting pf the :‘Scrutiny.Co'mmit.tec was held on 03.03.2021 at 11;00 AV, in the office -of'Sec:rctaw,.?’-‘ '

2. .- -The Chaiﬁman of the Committee invited the representatives: of Local Government Départmcnﬁ

Mr. Niaz Ahmad, Addh Secretary alongwith Mr, Abdul Shakeor, SO, Mr. Hamid Saleem, Law
Officer, KPPSC and Mr. Muhammad Yousaf Beputy Secretary R-11l, Establishment Department’
1o apprise the' Committee’ about the background .of the case which they did accordingly and stated' thai
. appellant filed thé subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby-
the Departmental Appeal of the appellant was dismissed and the seniority dated: 08.11.2019 was upheld.
with further prayer to direct the respondents to correct the seniority ligt by placing name of the appellant
at-serial No. 5 instead of serial No. 7. The Khyber-Pakhtunkhwa Service Tribynal aliowed the subject
service appeal as prayed for vide order dated: 07.01.2021, Now, the Department intended to file CPLA
- against the judgment on the following grounds: ~ : - L :

, _GROLJNﬁS/ﬁISCIjSSIONS:

3. The rt:prqscxltativé_pf Khyber Pakhtunikhwa Public Service Commi

ssion, present in the meeting,
supported the judgment assed by the Khyher ﬁgghmpml‘wa Service Tribunal and stated that the judgment
gt line wiﬂ% 'riules, He further added that in pursuance of an carlier advertisement, the appellant and
others are senior to the candidates recommended against later_advertisement. He further added that
. process of 'sc[gggc&hitggs from the date of advertisement and the appeliant fad applied through carliér
advertisement then t ¢ private respondents No, 6 and 7, therefore,; is senior than the private respondents
No. 6 and 7. He further-added that terny “earlier selection” means € lier recommendation, The Scrutiny
L - : vy v Wy R
. Committee: observed that the advertisement, in- which t%w appei anrWas tocommended, had been
advertised earlier. than’ the advertisment in which the private respondénts No, 6 and 7 were
- recommended. 1t was further - observed that though the appointments of the appellant and private

- respondents No; 6 and 7:have been made on the same day yet the appellant was recommended in-earlier
ive of Bstablishment Department produced

advertisement. During the course of discussion the representat
. rules of Federal Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)
Rules, 1993, “persons initially EEEointed on the recemmendations of the selection authority through :an

carlicr open aq'\_{r;r_t_is_gmgm_gha_l‘l. rank seniariq.shose appointed through 8 subsequent open advertisement.”

The ‘representative of Establishment Department produced & judgment of Federal Service Tribunal
- reported i 1995 PLC(CS) 950 on the same issue which support the instant judgment, the representative

"~ also supported: the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee
observed that based upon above discussion, no plausible grounds exist againstavhich CPLA could be filed
in -the Supreme Court of Pakistan as the representatives of Khyber Pakhtunkhwa Public Service
_ Comimission a|1d_ Establishment Department both supported the imp\i'éﬁ“é‘cl'jﬁa@'tﬁ‘éii'f}"“"""' e S

[

I)F‘.ClSION: :

4 Hence in view of -above, it was decided with consensus by the Scrutiny Cominittee that: the
-subject cuse was not a fit case for filing of Appeal/CELA in the Supreme Court of Pakistan, :

=\ ' o
N - T
9' o _ (\@/\/»’Ws-"’\"h’

(TAHIR IQBAL KHATTAK)
QOTICITOR '
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N THE SUPREME COURT OF PAKISTAN
' ‘(Appellate Jurisdiction) .- —

Present:
Mr. Justice Manzoor Ahmad Mahk
Mr. Just.me Syed Mansoor Ali. %hah

CiA.762-L to: 766 L.of 2012

' 2z.v. . Briefly the facts are that the direct appointees '(i;espondents)

“ promotxon by’ the Departmenta.l Promotion Comrmttee {DPC) on
24, 1. 2003 however, their noUﬁcahons for promotion were issued

i successwely as’ follows the. promotlon notification of Dr. Naureen

© ‘{on appeals from the judgments of PunJab Seruvice Tnbunal ‘Lahore
 Dated 20 03. 2012 passed in Appeal Nos.3776 to 3780/2010)

Dr Zoha.ra Jabeen etc {In all cases) ,..’....Appellant{s}

Varsus

. _Muhammad Aslam Pervaiz, etc. {In CP 762-L of 2012]
- Aftab’ ﬂ&hmad étc. (In'CP 763-L of 20 12)
: Shahlci Mehmood, etc. (In CP 764-L of 2012)

Muhammad Mehdi, etc. (In CP 765-L of 2012)

: '_Ii‘ayyazl Ahmad Chaudlny, etc. (In CP 766- L of 2012)

Cedreens Respondent(s}

'-F‘br"tﬁe appellanl:(é); Mahl\ Muha.mmad Awalis. I(hald ASC

N (In ‘all cases)
For the respondehi{ s):  Mr. Amir SanaU.l'.la'h 'A-SC (For R.1)

1
l

For- respondcnt Nos 2 to'4 Ch. Zafar Hussam Ahmed Addl. A.G.

" Me-Ali Bahadur, Secretary, Population

" Welfare Department

" Mr. Khalid Pervaiz, Addl. Secretary.
a/w Tania Malik, D.8.

'Arcdoj Naseem, S.0.

Date of hearirig:“' : 10.11.2020

. Syed Mansoor.Ali Shah, J.- ‘The question that arises in this

_ .case 1s regar clmg the ‘seniority betwcen the appellant {promotees) ‘

ws-a-ws the respondents (chrect appomtees) -both appomted to the

"‘post of District POpulatxon Welfare Ofﬁcer/Deputy Dlrector (Non-

Techmcal) (BS-18) close in’ tlme to, each other in the manner

: descnbed hereunder

- ‘were |1;'ecn:tmmertided by tﬁe Punjab Public Service Coﬁumiééion
_ (PPSC) -and appomted vide order - dated 03.12:2003 as Deputy _
o Dxrectolr/ District Populatmn Welfare Officer (Non -Technical) in BS-

18. On ‘the other ' hand the appellants were recommended for

V-Asgha} was issued on 2.12. 2003, while 'r_hat of Dr. Zohra Jabeen -
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and Dr. ‘Farkhanda Almas who were re Lommeude( for promotion

Tin- Lhe same’ DPC but sub|cc; to the completion of their ACRs. for

the yeau 2001 2002 were notified for ptornotlon on 10.4.2004. and

" ‘ '24 11. 2004, rcspecuvely Dr. Zubda Riaz {appellant no.3), howevex _
_ - was 1n1t1a11y deferred in the DPC held on 24.11.2003 and was later-.
on considered in ‘the DPC held on 12.10. 2007 and notlﬁed for
- promouon on 26:4. 2008 The senigrity list prepared by the
.depeu"tment p]aced the appel]ants over the responde*nts, who were
‘Aappo inted through direét recrultmt.nt The respondents made a
.representallon before the Chief Secretarv, wlnch was chsmlssed on
' 42-7,_9.12010, whereafter. they preferred an appe_al before the Pun_;ab
_Service Tribunal, which was: allowed through the - impugned

‘ judén‘nent héldiflg that the respondents ‘were senior to the

appellants with the. direction to the department to re-draw the

semonty lxsl accordmgiy To gonsider -the questlon of seniority

» betwccn the appellams a.nd the respondents leavc was granted by‘
‘this Coult on 20 12, 2012 '

3 To answer the questlon rega.rdlng ‘seniority between the

appelldntb and the: respondents proviso to sectioh 7(2) of the

'Punﬂb Civil Servants Act, 1974 ("Act") and Rule 8 (2) alongwith its

Explanatlon unde1 the PunJab Civil Servants (Appom,tment 3

Conchtlons of Service) Rules, 1974 ("Rules") need to be exammed '

~— -

Both the nrovxslons are reproduced hereunder:
' ’Scctxon 7. Seniority - (1]
) ' (2) Semonty inh a post, servu:e or cadre to which a c1v11 servant is
. promoted shall take effect from the date of regular appomtment to
o Il:h'\t post: -
"~ Provided that civil servants who are selected for promo'tion
“to a higher post in onc batch shall on their prornotiplrx to the

ﬂhighcr post retain their in'te:‘-sé seniority in the lower 'post. :

- ‘
" Rule 8, ’I‘he semonty inter se of persons appointed to posts in the same

S %rade ina functxonal unit SlTal] be determmed

(2] The semonty of the persons. appomted by mmal recruitment to the -

: gradc vis-a-vis thosc appointed otherwise shall be determined with

relerence to the date of contmuous appomtment to the grade; provided .

Y thaL if two. dates a.re the same; t.he person appomtecl otherwise shall rank

slcmm to the person appomted by initial recruitment; prov1ded further :
E lghdl inter se -seniority of person: belongmg to the same category will not

o bc altcred:

ED

T
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appomtment at one time, the earlu_%t date on which any one out of the -

group Jomed thc scervice will be deemed to be the date of appmvtmem of
all ‘persons in the group! Smnlarly in case a group of persons is
dppainted otherwise at one time in the same office order the earliest daie

on which any one out of the gmup joined the service will be cléemed to bt‘

o the date of appomtmcnt of all persons in the group. And the pemons ‘in

cach’ group will be placed with rteference to the contmuous date of

’ appmmment as a group in order of thelr inter se ‘>emorn:y

Accordmo to the above provmons if civil servcmts are selected f01

' promotmn in a “batch!” or as &' “group of persons?” then the ddte of

' promohon of all the persons in the batch or the group shall bc the

date when anyone of them was first promoted to the post and they

- shall 1cLeun their mter se seniority. The word- “batch” used in

dection 7- of Act has been mterchangeably used as “group of

. persons”™ in Rule 8. Ordlnary dictionary meanmg of the. word

‘batch” . : pcople dealt with as a group or 'at the’ same tlme.

" Therefore, appellantb ‘in the same grade when conmderednand

recommended for promouon for the next brade in the same
Departmental Promotion Cominittee (DPC] pass for a batoh
“group of persons” and thér efore as per the above prowsmns will be

consml\ red to have been promoted from the date when the fust

'amom st tln batch was pmmoted and will also rethin their inter >e

semouly o[ the lower post. ln this, legal baekground the three

appelhnt were recornmmded for promotion to BS-18 m DPC ..

dated 24.11.2003. One of them i.e., Dr. ‘Naureen AQghar was

- prom(m.. on 2. 12. 2003, thus the entire - batch of appelldnts/

'J' promotees who were recommended for promouon in the same DPC

name!ly D1 Zohara Jabeen and Dr. l‘drkha.nda Almas shall be

eons;dued to have I?een appomted w.e.f 2.12.2003, the date of

‘ promotlon “of Dr. Naureen Asghal one of the promotees from the

same’ bemtch or group of persons ‘Further their inter se seniority

amoncnu Lhe promotees shall be the same as maintained in the

lower l-u sl as per- the p10v1310ns discussed above However, Dr

 Zubda liaz (dppellant no. o) who was deferred in the DPC held on-

. 24.11:2003 on the ground ‘that she was on a long leave and was
- -suboequently recommended in the DPC held ‘on 12.10. 2007 (after

1 Term uu (l in the Proviso to Section 7(2) of the Act.
2 Term uscd in the Explanation to Rule 8(2) of the Rules.
a Shorter Oxlord English Dictionary, Sixth edition Volume 1 p 196

.Chambers 1% Century Dictionary p 109 and Cambridge, Advanced Learner's

Dictionary, Fourth Edition, Cambridge Umversuy Press p 1.18
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: almost four years) and promoted on' 26.4. 2008, cannot pe .

} con31deled to bé from ‘the same 'batch as that of the other

appellants selected m Lhe year 2003 and therefore. the above

' prowsmus do not come to her rescue Her semomty will ‘be ﬁ,xed,

: accordlno to the date 01 her. promotlon “The respondents were

appointed through initial’ appomtrnent on 03.12.2003, a day after

. the promotlon of the first promottee out of the batch of promotes

hence the respondents will fall under the appellants Therefore, the

' .semontv of the appellants No.1 & 2 shall be ‘Le-ﬁxed above - the

respond nts 1n the manner. dlscussed above and of appellant | No 3
accmdnw to her date of promotlon For the abow reasons the.
‘1mpagned Judgment of the Tribunal dated 26.03.2012 is set aside

and Lhm c appeals are d]]OWCd accordingly.

o

'. Jndge

Annoum ed.
o Lahore, PO , ) o |
" 28d December, 2020. . ' , © . - Judge

Appmved for reportmq
Igbal




