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‘BEFORE THE HONORABLE KHYB B, KF{TUNKHWA SERVICES
TRIBUNAL PESHAWAR
Service Appeal No._s5=_/ 2022 |

M. v%ﬂ//w/ |
- v ------—;——~Appellant
R e

Government of Khyber Pakhtunkhwa through Chief Secréti_fy & Others

~———Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No. 4 1032

Respectfully Sheweth: -

Prelimin

14. That the appellant has no cause of action to file the instant qppeal and is badly
time barred. :

15. That the appellant has no locus standi to file the instant appeal

16. That the instant appeal is not mainiainable in its present form.

~ 17. That the instant appeal is bad for non- joinder and mis- )omdel of necessary
parties., : |

18. That the appellant has concealed material facts in the instant appeal '

19. That the Appellant cannot seek the relief sought in the Appeal as the same goes
qgfunst the spirit of the law and the judgments on the subject matter. The Appeal
is thus clearly batred by law.

20: That the instant Appeal is filed on the basis of blatant lies and sklrmmhes hence

- this. Hon’ble Tnbunal has no ]umdictlon to adjudicate the instant Appeal.
21. That the claim of the Appellant is concocted, malicious, baseless, false,
- manufactured, fabricated and bogus. The documents so annexed \mthrheAppeal
neither SUppotrts the dmm of the App(.llant nor do thcy support the stance of the
Appellant.

22. That the instant Appeal is based on m,\hﬁde and so ate the acts of the: f\ppellant

23. That the instant Appeal is nothing but wastage of precious time of this Honorable
Tribunal, and has been filed with ulterior motives for ‘annoying, disrupting and
creating obstacles in the life of the Respondents therefore, wartants dismissal.

24, That the Appeal as framed is not maintainable as the Appullant hab no locus
standi and legal character to file the same.

25. That the Appellant is esstopped by his own conduct.

26. That no vested rights of the appellant are violated.

Para wise reply:

‘2. Para No.l of the instant appeal pertains to record.” .~
12. Para No.2 of the instant appeal pertains to record. o
. 13. "Para No.3 of the instant appeal is correct. Hence needs no reply..
14. Para No.4 of the instant appeal pertains to record. However, three different
. advertisements were issued ie. Advertisement no. 01/2009, 03/2009- and
08/2009. Against these advettisements appointments were hade, however due
to the dlsaep'mw in the sentotity of vanous individuals, V’lﬂOll‘; reprcsentanons
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the committee in light of the Llw and the ]L1Jgrnents of this Honorable Tribunal
and the Apex Supreme Couir decided the rcpresenmtlons 11n accordance. with
the law, and gave corréct seniority to the answering respuldents The whole
premise of the appellants case is based in malice and they have concealed the
committee report with ultetior motives from this honorable tribunal. -

Para No.5 pettams to the record, however the facts laid in para 4 above ate
emphasized. it is reiterated that against the representations so filed, a committee
was constituted in which it was decided that the appointments against prior
notifications/advertisements will be considered senior as op'poséd to those

~ appointments made against notlﬁc'ltlons/advemsements dated later in time,

irrespective  of whether their recruitment process Was| initiated before

‘notificatdon/advertisement dated 01/2009. It is also pertinent to mention that

the first appointment was from Advertisement No. 01 / 2009, which is also bemg

concealed by the appellants.

Para No.6 of the instant qppe'ﬂ is incorrect -hence. demed The qppellant was
placed senior to the answering respondents, ‘where as he should have been
placed junior to the answering respondents due to the: reason that his
advertisement was later in time than that of the dnswering fespondents, hence
making him junior to the answering tespondents, who were appointed against
notification/advertisement prior to the appellant’s notification/advertisement.
And the same was laid dbwn in the ﬁnclmgs of the Commitree. It is pertinent to
mention herein that Miss. Noot nl Ain selectee of Jan 7009| batch joiried the
service on 2010 out of the total 29 nommees/ selectees of the same batch ie
answering respondents Thereby, pavmg the way for the answering respondents
who are the remaining 28 selectees of the Jan 2009 batch. The answering
respondents are to be deemed to have been appointed on the same date ie, '
Feb,. 2010, as Miss. Noor-ul- Ain, who is of the -same batch as the answering
respondents, irrespective of the fact! that their recruitment process twas
completed in 2011. Since, her date of joining comes earlier then all the selectees
of the femaining two batches ie, 3/2009 & 8/2009, hence the
nominees/selectees of her batch are deemed to be considered on the same
footing as Miss. Noor-ul-Ain. ‘ .

‘Reference also be made to reported judgment 1995 PLC (C. S) 950 in which it

was clearly held that cases of civil servants who applied in response to
subsequent advertisement were finalized® eatlier, whereas, cases of co-civil
servants who applied in response to eatlier advertisement were finalized later for

“no fault on their part, the inter- se- seniority of the civil servants-was to be

reckoned not from the date of joining but would-be determined through earlier
open advertisement. R |
(Copy of the notification dated 22/02/2010 is Annex-A) o |
(Copy of the committee teport is Annex-B) | S
(Copy of the relevant documents is Annex-C) " SR

Para 7 of the instant appeal is incorrect, hence denied. The scmorlty of thc
Appellant wrongly temained intact till the year 2018, as well as, upon promonon
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance. with the above-

- -mentoned facts. The facts laid in paras above are reiterated. It 1s also mentioned

that the promomonb were affected due to the directives of the competent
authority to ignore the seniority issues to not block promotions.

Para No.8 of the instant appeal is misconceiv’ed hence devnie'd There are no
ulterior motives, and neither are any rules and law governing the sub]ect being
violated, in fact, the question of seniority of the Appellant as well as Seniority
list smce 2009-2021 were required to be recuﬁed in dCCOtd’lrlCﬁ with well settled
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subjéct, and were duly rectified by phcement of the answermg respondents on
their cutrent seniority. The seniority list is well within the bounds of the law and -

according to the dictums of the 9uper10r courts as. well as this honorable

tribunal.

Para No.9 of the instant appeal is mrqconcelved hence incorrect. The
Appellant has now been rightly placed in the Seniotity list. No deprivation of his
dué place in the seniority list ias taken place, and ‘those p aced ahead of the

~Appellant have rghtly been placed in accordance with the rules, laws and

reported judgments as provided in the findings of the committee. Furthermore

no illegality as f'rlsely claimed has been committed by the. mswermg
respondentq :

Para No.10 of the instant 1ppe11 pettains to record hence needa no comments
by answering respondents. '

Para No.11 of the instant appeal is incorrect. The Appel_lmt 1s not 'lggrreved
and has been rightly placed in the seniority list, in accordance with law. The -
Appellant bereft of any cause, legal grounds and standing “before -this

Honourable Tribunal, the whole premise of the Appellant’s case is based on
contradictions and falsifications. -

GROUNDS:

p-

qg.

T

Ground A is Incorrect as laid. As explaiied above the impugned notification as
well as seniority list circulated thereunder is well in accordance with the law.
Ground B is Incorrect as’laid. There has been no illegality .committed and
there is no negation ot deviation from the legal course, rules or policy by the
answering respondents. -

Ground C is completely ‘misconceived, hence demed The said seniority list has
been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to accommodate any blue eyed as
has wrongly been alleged by the Appell}nt | :
Ground D of the instant appeal is incorrect. As per the. judgments of the
Supreme Court, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C S) 950, relevant porﬁon of
which has been produced herein below:

“Civil servants whase seniority was relegated despite they were recommena’ed and assigned
merits by Federal Public Service Commission earlier than co-civil servants and who also’
dssumed charge of the respective posts on regular basis earlier than co-civil servants, had
challenged order of relegating their seniority alleging that the order was illegal, unjust ified and
against principles of natural justice—Civil servants though were recommended and’ cngﬂed
merit by Public Service Commuission and also were appointed . earlier than co-civil servants had
applied for posts through advertisement J/tbrequeﬂtéz issned by the Commzmon wheréas co-
civil servant had applied through advertisement issued earlier by the Cammz.rszon---Caﬂdza’qz‘ex
who applied in response fo such advertisements, were interviewed !y the Commmzon at
different stations and selections were also made at different stations and that process took
sufficiently long time—Cases of civil servants who applied in response to subsequent
adyertisement, were finalised earlier whereas cases of co-civil servants who applied in response
10 earlier advertisement, were finalised later for no fault on their part-—Civil servant's joining
earlier than co-civil servants, was immiaterial as seniority on initial appointment by way of
selection throngh Commission was not reckoned fmm date of joining, !mt wonld be determined
through earlier apen advertisement as provided in para. A() of General Principles of
Seniority, 7989———Aul/9ng/ had rightly determined. seniority of co-civil servants over civil
servants on the adviie of the Conmission.” :

Ground E of the instant appeal is incorrect as 1fud Ab per the ]udgments of

the Supreme Court, it is the first advertisement prior in time which is going to-
take preferenee Reference can be given to the dec1sron of Khyber ..

i



Pakhtunkhwa service tribunal in appeal no. 1289 / 2020 dated 7th ]anuary 7t

. 2021, relevant portion of which has been produced herein below: -

‘By virtue of /Jaymg app/zed n pursuame to an earlier advertisement 05/ 2014 z‘be appel/am‘ .
and other were senior to candidates recommended against advertisement No. 01 / 2075 There
is no denial of the fact that the recommendation of the appellant was outome of an earlier .
adpertisement. In the circumstances and in view of, jz{dgment reported as 1991-SCMR-1632,
it is not unsafe to hold that inter-se seniority of candidates dt one selection wastobe -
determined on the basis of merit assigned to the candidates by the Public Service Commission. -
It is also worth noting that in judgment rqpon‘ed as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent azﬁen‘z;ement were .

* finalized earlier, whereas cases of co-civil servants who applied in responie o earlier

V.

advertisement were finalized later for no fault on their part, the inter-se Seniority of civil
servants was to be reckoned not from the date of joining but would be determined through -
earlier open advertisement. We are, therefore, firm in osir view that the zmpugrzed seniprity fist
15 susceptible to correction and alteration." "Ex—comegz/enzza, tbe appeal in’ bana’ 15 allowed
as prayed for in its memorandum."’

Ground F of the instant appeal is incorrect as laid. As pet the )udgments of the
Qupreme Court, it is selectees of the first advertisement prior in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was clearly held that cdses.of civil servants who
applied in response to subsequent advertisement wete finalized eatlier, whereas
cases of co-civil servarits who applied in response to earlier advertlsement were
finalized later for no fault on their patt, the inter- se- semonty of the civil -
sefvants was to be reckoned not from the date of joining but Would be
determined through earlier open advertisement.

Ground G of the instant appeal is incorrect as laid. The appomtees were
pteviously not given their due place i in the Seniority list as they should have
been in accordance with the law, which was later on cha]leng d by vartous,
representations, based on which a committee was comtttutecf and qccordmg to
the findings the committee, the previous seniosity list was deemed unlawful and
was rectified through the issuance of a new seniority list in adeordance with the
law. . The said sentority list has been rightly been issued keeping in view
findings of the inquiry report and the laws on the said matter, there is-no
intention to accommodate any blue eyed or any ultenor motives,as has
wrongly been alleged by the Appellant.

. Ground H of the instant appeal is incotrect. It is again stated that the issue of

seniotity of candidates has been addressed in vatious ]udgments which have
also been clarified in the report by the committee. :

Ground I of the instant appeal is incorrect as laid. Itis very clear by now that
even if the recruitment process of the first advertisement was slow and was
complered after the advertisements dated 03/2009 and 09/ 2009 however, still
the selectees appointed against the prior advertisement WOuld be prefetred over
the selectees of the advertisements issued later on. When it comes to the
seniority list. Reference can be thade to the ruling given by the Honorable
Supreme Court of Pakistan in the November 10, 2020 verdict, all
selectees of jan 2009 batch shall rank senior; in terms of seniority oveér selectees
of two other batches of March 2009 and August 2009. In the, seniority list, the
selectees of March 2009 batch to be placed next to January 2009 batch, to be
followed by selectees of August 2009-batch. However, inter-se seniotity among
the selectees of 111 three batches to be determined in accordance with the order
of metit assigned by commission for each batch separately.



Ground J of the'instant appeal is incorrect as lald As per the ]udgments of the
Supreme Court, it'is the selectees of first advertisethent prior in time which is -
going to take preference over the selectees of later advertiseiments. Reference

can be made to reported )udgment 1995 PLC (C.S) 950 in which it was clearly -
held that cases of civil servants-who applied in response to subsequent :

advertisement were finalized earlier, whereas, cases of co-civil servants who

applied in response to eatlier advertisement were finalized lafer for.no fault on _
their part, the intet- se- seniority of the civil servants was to b|e reckoned riot
from the date of joining but would be determlned through earher open '

advertisement.

Ground K of the instant ’lppe’ll is denied as lald The Appellz‘mt has niot been
subjected to any ulterior motives, but instead he has been sub]ected lawful
procedure of rectifying the impugned seniority list. The reported judgment

1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa service ttibunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given -

- by the Honorable Supreme Court of Pakistan in the November 10th, 2020

verdict, all of them the selectees of first adverﬂsement priot in tithe- WhJCh is
going to take preference over the selectees of later advertisement.

: Ground L of the instant appeal is incorrect as laid. The exqmple of the once

the black sheep entered the directorate, the whole semiority list was disturbed”,
is utterly false. No valuable rights of the Appellant has been wolated neither
has any unjust treatment been meted out to the Appellant nor have any
1lleg1]1ty been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appell'mt is unsubqtanuated 'md not .
based in law. :

bb.Ground M of the instant appeal is mcorrect and has been responded o in great

CccC.

detail above.

Ground N of the instant appeal is incorrect as laid. The alleged }umors * who
have been placed ahead of the Appellzmtl in the seniority list have the
preference to be placed ahead of the Appellant as per the aL yve mennoned
;udgment%

dd.Ground O of the instant appeztl 1s incorrect. No such a‘dditional grounds exist.

It is therefore most humbly prayed that the instant appe'tl is meritless,

‘may please be dismissed with cost.

Date: __/ /2023 Respondents :
'THROUGH SRR
P ar é#«’
. (ALI GOHAR DURRANI]
Advocate High Court

0332-9297427 : s
khanellegohar@yahoo com s

. Shah'{Durrani | Khattak

" . (aregistered law firm) |
House No, 231-A, New Shami Road
Peshawar
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‘ BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
' TRIBUNAL I’ESHA\X/AR Lo

Service Appeal No.27/2022 ) ST

R Appellant

Government of Khyber Pakhtunkhwa through Chief S,écréta’ry & Ol,i:he'rs_

........ Réspondehts

I, do hereby solemily affirm and declare on cath that the contents of the
accompanying parawise comments are true and correct to the best of my
knowledge & belief and nothing Kas been -corcealed from this Honorable

Tribunal . . o o e
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GOVERNMENT OF N. WF. P

IES, COMM
INDUSTR EDUCATION DEPARTMENT

" Dated Peshawar, the

NOTIFICATION

MWD Public Service

(SESTTITPTTICNR
Mo nd iy pursuance of 11\:: PrOVISIONS « ontained in s

o the N P vl ‘\kl\dntb Act, 107 (N\\'l P Act No. \V“I ol 1973, as kllnt"ldl.,d hy

the \\\rl) Civil Servants (Amendimentd Act, 2003 (NWFP Ac f\u IN of 2 ), the

A byt

-1 »."»' .. . » ) ) . .
u,n,,l..tnn Jhangi -Sayvedan Wear Anny Bum Hail Abbtouahad as lcnlmlc :n.-.tru«__mr

: z .
A Immwn’“' B \ "J in th Directorate General of. Technical Educatinn & Manpower

Traniing . ) -
mmg. NWE Pan’ the terms and conditions mentianed hereunder:

T I:.R..\IS AND CONDITIONS

' J)VI She will, for allinents and |1urposm be Civit Servant except for the
. purposes al pension or gratuity, In liew of pension and g aiuiry, she wll be
. entitled 1o receive such amount comeibuted by her towirds € entributory
‘ Prov |dvni Fund (C.P.F) ulong with the contriibutions made by Governmient
w hm account in the said fund, in the prescribed manner.

by . she .Wl“ be governed by the NWFP Civil Servants Act 1973, all the faws
: ;1pp]ic;.b!c o the Civil Servants and Rules made there-under.

Soe) o Shewilllinjaatly, he on prubauon for a pmod nf two years extends tt\.c up
" 1o three years. . :

Cod) tter scr\'ic‘es will be liable 1o termination at any lime withoul assigning
©uny  reasons,  therefore,  befare he  expin of e period  of
pu_llmllun extended pumd ol probatior, it her work dLHlll" this period s

' ot Tound satisfactory, in'such an event she will be given i month's notice
O © o terminauen fom service ot one motth’s pay in licu thereof, In case she
“y (= > e “wishes o résign atany time, o month’s notice shalt be nocéssary or in Lhou
Y (hereol a manth's pay shall be forfeited
-7 / ’-_).‘ / N * ’
7.
! o) lier services \\1l] be hiable to termination during m;na]/L\anCJ per md of

dreler 1he
College Qil' Man

IS [Tect o

rmhm\» vawithout any notice.

she “"“ not be entitled to any ]AT);\ on her [irst appointment as Female
Instructors (BPS-17) inthe Directorate General of Technical Educmion &
\Imiumcr Training, NWEP, .
.
On 1“-' "PI’”'”““‘:“‘ ‘hL Competent Authority bias further heen pleus rd 1
posting oF ‘Miss.Noor u A as hostrucios {Commerce) tBl?h-l?) Governucnt
;{Qg[hul]l.SCi(‘.‘n(‘.CS, Abbottabad against the vacapt post with immediote

- I L]'L abate erms and u”"h“')n‘ are aceeptable to her, she should report
%

‘ i the P rincipal Oi the ]n:'lmLu' she has been posted in, with immediate ¢ffect.
P e
for duty ~

Sd’
V“ULUI'\ to Gavt of NWFD,.
Industries, Conunerce, Min: Dev.
Labour & Tech: Fde: Dnariment

Scanned with

ERCE, LABOUR AND TECHNICAL (/( )

<
e

kjnmpcmm "3"'1“"‘?”“.\‘ is pleased ‘to order appointment of Mis.Noor ul Ain 140 Ahd

A
/.

16 bétru

Cam ‘..'12‘ el



R _ : GOVERNMENT OF N.-
o . |NDUSTRIES, COMMERCE, LABOUR AND TECHNlCAL
A EDUCATION DEPARTMENT. .

o | a0
BTN “at

L e &“ ML(I\H)H 1«/1 -,/zum Dated Peorﬂumi

lmh. ”u‘__LL_L[' ;ZI 2”[0.

( L)IW l% im\x ndcd o - . . - C .' ¢
y | e . wr Training, NWFP’
e e “tfkum General, “Fechnical Education and Manpower Tr =

4 .‘..l eshawar along-with all documents ol the olficer for record. Peshawar W/ Lo
4:.]: ”lL |)k1)ul\ Seerel: iy (l“) N\V] 1) I’uhhc \«_,l\.l(.' (_,\_)rn[’nH')iOIl Cs 1} ‘ )

- b leter \w SRIZ60671 dated 19, 12 2009.

}‘.} . ,1 he D “1Ll Accounts Offieer, Abboltabad:

}) e ]’nnupal concérned. - ‘
: 5:‘ Eheay ““W Govt: Prlmmn l’u,xx Plehl\\’dr:'
O) - Offieer L.nmumd

T OO file) o |
. . g T . "' o) _.__-;:7

. L ) v v ; /{LLC(C/
- | slcn0N(erLR1gH,,

R e

Scanned with CamsSiane s
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:Dlru..tOI General
* Comimerce Education & Manag,umeni Sciences;
SR l\h)bel Palxhtunlxhwa PCShd\\’dl :

Subject: ¢ S]ENHORI’]I Y HSSUE OF TEA(‘HING oADRl: AS STOOD ON 3j. 12: *'w,-

-Reference: '.-Your ofﬁce order bcannn Ludsl No DuC!:&Mb/Admn/anunry Gen; /1312(1-4)

T

ab

3

_ Dat|ed 23/02/7021 on the SUbJeCt noted above
.. "The lSSUCS relatmg to semorlty of teaching cadre, referred o the comm]ttee have been:
o 'thoroughly cxammed and dlSpOSE:d of as per detaal grven in-the followu’r g paragr ap!w

The appeals !odged by Muhammad Ilyas Assnstant Professon GC MS Karak and f\’Iuhammddi'

' Zahoo. GCMS Mansehra are gentiine and acm.pted To substantiate their plea, their old

: bemorlry position, rctentlon Is suppoxted by APT Rules 17(2). The C\tl‘aCL of the said rule js:

1cproduced below: - Semorlty n various .cadres of .Civil- Servants appomtod by. mmaié

' reorultment--vxs-a-ws those appomted othenwse shall be determined - wrth reietonce to the dates”

of the;r regular appomtment to a posl in that cadle prowded lhat if two dates are the same,,tfh'e'j

'
b

kpe: son appomted otherw:se shaJI rank bCﬂlO! to the person appomteJ by imtml u.crmtmenl “n -

.

the. hght of the pr OVI‘:-IOI‘I contamed in the above mentaoned role, theu‘ old seniority position. ;

: ‘,"'rem.uma mtact as clauned by the appelldnts

The - 1ppeal submmed by Mr. Jan Ayaz, Saz Wal; Khan, Shakeel I\han Aftab Ahmad, Isr ar -

Ahmad Tanr Khan, Asghar Alj and Shujgat Hussam are exammed

Their. date of appomtment Is to be consrdered from the date of their notrﬁcatron/takmg of :

- , charge agamst a promoted post and not the date of DPC whlch is only recommendat;on Thcy'

'were ﬂrst pxomoted as mshuctors (BPS 17) on “Actmg Charoe basis vide Notmcauon

: «bearmg No SOHI(IND) TE/1-17/07/v- II dated 20-10- 2010 and subsequently on regular basiS' :

; post m a cadre shall be determmed from the date of their regular appointiment.

_ wde notlﬁcatlon bearmg even No.14-15-211, Hence their contention s not tenable in face of
_sub rule’ (2) to Rule 17 ofAPT Rules 1989, reptoduced in Kp ESTA- CODE 2011, referred to

_ m para one above The sa:d tule clearly States that Qemonty ofthc civil servants promoted toa
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The :1ppeal submitted by Mr. Fand Ullah l\hdl‘l Zarrar A:a Uddin, Shakil Alumad Al:1d| {hram

- Ud Dm Nasn lam‘il Mlsl\een Shdh, SCIJ dd Ali, l\/ILUecb Ur Rehman, Na.eenmlllah, DE

Mulmmnwd Asif, n.lales 10 dem’md for grant of anti- d.lted seniority. The case pertaining to

c,hum f01 g[ant of ante- dated Semon{y in BPb 18 in respect of the above applicants hdx been

‘ e\ammed at Iengih In-this FCQdId it is clarified.that the appltcauts got pxomoted to the posl ol ..

Assns'gauit‘Prolfessor w.e_.f 10/08/2018. Some of the applicants were directly rec’ommended as

: AAssisfdn-t F:’ro'fessor t-hrough Khyber'Paidxt'oonlchwa Public Service Commission in 2014. ’i"h"ey

have based thelr chlm on the analogy of 15 ‘\Sblstdlll Professor: who wele granted ante- dated :

'rsemorlty from 2011 & 2012 by the I\hybel Pald1toonkl1wa Service Tribunal and Supreme

‘ grant of ante dated semonty They may dppl’OﬂCh the competent wthorlty for red:essal ofthcn :

Court of PaI\xStan fhe court verdnot was enclorsed by PSB as notified by Higher Education :

Departr‘n'ent n‘otlﬁcatl_on bea’rmg No. SO(CE&MS)HED/]-_2/_695(1—33) dated 11/0542020.

‘The appeals of the applicants cannot be entertained by this committee as these fall outside the *

" . ! | W . : . . . l- - . :
: '_;unsdletlon' of the cOmmlttee to recommend to the -department for entertammg their claims for -

'._«_grlevahcea A lf there be any

. ’ . ' ' ’ h
. 'Khurslud ,~A!am Assistant Professor, Hussain Ahmad Assistant Professor’ were promoted on

22/02/2019, and were -placed junior ‘to ‘the recominendcees of Khyber Paklﬁoonlghwa Public

> ..

.Se‘rvice Commission of Advertisement N0o03/20] 8 who joined the department on 14/02/2020.

. arher than

[h Isght ofthe prowsnons contdmed in Rules 17(2) of APT Rules 1989 those who got promoted

}Pllbllb Servu.,e Commzs«.non 1ecommendees shall stand

semor lo them. Ihus, thelr appeal is accepted and their semorlty lne corrected as request ad,

: The appeais submitted' by‘Malik Muhammad Naveed Assistant Professor and Ashfaq Ahémd

_'-Asswtant Professor are dlspOSed of by determmmg their semonty in conformmg to the order of f

. mer 1t a551gned by the [\hyber Pakhtoonkhwa Pubch Serwce COh]lTllelOl]

' ['he appea}s submltted by the Shahab L Saqib, Mr. Muhdmmad Dost, Mr. Saj Jacl llussalh and Mr.

Shamshel Ah Mr. Azhat Nawaz Assnstant Professors are e‘(ammed at length. They are sdectees of the :

" March 2008 batch of i\hybel Pakhloonkhwa Public Scrvacc Commlss:on Keeping in view the detail -

' e\planatlon given in pmagraph No. 09 to 13 of the report there do not ap e Q acuna in then

Qo?

| . be“u/u/(
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,Hadl (Aslsmt'im Plofessor) Mr Amir Shehzad {Assistant Professor) Mt Tahir

R -semonty poslllon As such, lheir appc.ils are dlsposul ofhv mainlaining (heir cunwl senicriry posmom :

as |eﬂ(.ctod in th(. tentative semomy list of DLCCU}OE:I 2020

-

Mr. l‘|da Mulnmmad Khan' Assustant Professor, Mr. Niamatullah {Assistant . Plolusqml M \loc” Ul

Klmn Assist.’-ml

: Plofessor bumdua lshdq Ahblbtam Plotcssor and 17 others were lcmnnnend«.d as L cturer BPb - l7

vnde adv'no 8/’)009 Thul dppomtmem orders‘were 'lssued on November ’7’“' 2010 wde 'no
. ek}

' SOIll(lND) [E/3- 6/20[0 and before followed by subsequcnt orders issued vndc. even 1o. theredftel On

the eve of thelr appomtmcnt their semor:ty was d<.tcrmmed on the bdblb of j Jommg the depar lment Now

thelr semox ity has been changed in light of Rule 17 (1) (a).of APT Rules 1989 In their appeals they

* have ralsed objeuuon on changmg thelr sumonty aftel a long period and placing the Janmn\' 7009

‘ 1'ecommendees of KPPSC prior to them in the tentative seniority-lisl of 2020.

‘Mr. Fida Muhammad Khan Assistant Professor has attached with his apstication Supreme Couit’s

'llegﬂiphl in civil petition No.331 of 1996, decided on December 12", 1997 as a reference (for

.." interpretation of r'ﬁuIvesl'?(é‘) of APT rules 1989. Parag;rapll 4 &5 of said verdict clearly explains thaf “a

o person selected foi‘lappointmenl to, post in an carlier selection shall rank senior to person selected in a

later selection”, which means that nominees of first batch were to rank serior than the petitioner ‘on

® !
account of'their initial seleéti'dﬁ.‘Hence, the earlier selection has been linked with first batch, which in

: turn seems to be mcamng nominees ol first advernsemem ln a(ldntaon to the 'll)OVt. bupreme (,oun of

"‘Paklstan in us_}udgment dated November 10“' 2020 in.CA 762 L. to 766 L of 2012 (Annexure A.) hdS :

. |
: exphcntly clarifi ed that” in.case a group of persons is selectcd for lnmal appointment at one t|me the

',ealllest oldte on whlch any one ou§ of the group Joined the servme will be deemed to be the d'ue of

,_appomtlpent for all the persons in the }:,roup The honorable Sapieme Court deﬁncs the vord “batch”

people dealt wuh as a group or the sa.me tlme Placmg rellance on the rulmg given in the Supreme Coun ‘

oof Pdletall verdlct of November 10"‘ 2020 referred to above the dlspute of semonty betwwn

-'appellants / nommees of Khybcr Pal\htoonkhwa Public Serwce Commlssmn as lecturer .in thiee-

: successwc batches of January 2009, Maich 2009 and Augusl 2009 can be settled in the lollowmn

- mannen

,Mlsq Non ul Am selectee of Janudry 2009 batch Jomed the service on l'ebl vary 2010 out ol‘ the toml 29

-,nommec: / selectees of the same batch Thereby p1vm;_, the way for the' remaining’ 7? nommcul

snlcctecs of the Janudry /2009 bdtch to be dccmcd to have been dppOIégl the same datc ie l"eh.
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22° 2010 her.date of joining comes earlier than all the selectees of the remwining two batches, 1.e.

‘-3/2009.& 8/2009. Judged into the paradigm set by the Honorable Supreme Court of Pakistan in ils'_.;?

- ruling given in the November 10", 2020 verdict, all selectees of Jan 2009 bmch shall rank_senior, in

tu ms oi semo|1 ity over %electees Of two oiher batches of Mdtch 2009 and August ”009 In the seniority .

) hst the selecteeb of’ Malch 2009 balch to be placed next to January 2009 batch, to be to]lowed by -

. selectees of Augusl 2009 batch Howevel mtcr-se senjority ampng the selectees of all three baiehes 10"

be deternnned in accordance with the order of ment a.531gned by commission for each batch separately.

To put the semonty dlspute between 1ea¢.hmg, cadre of the commerce wm;, of Higher Education ;

"_De_pa'riment,‘reterence may also be_ made me decision of Khyber Pakhtoonkhwa service tribunal in-’
: :appeal no. 1789/”020 dated Januaiy 7th 2021 (Annexure - B). It has vividl); been clarified in the.
" verdict of Khyber Pakhtoonkhwa Service lnbuml dated January 7%, 2021 that “by virtue of having

'app!ied ‘in..pursuance-m an earlier advertisement 05/2014 the appeilant and other were senior to*

candidates recommexided.against adverlisemenf No. 01/2015. There i's no de’nial ofzt'hefacl' that the:

K zecommend'mon of the appeliant was outcome of an earlier advemsemem In the circumstances and in.

view of Judgmem repo:ted as 1991 S(,MI\ 1632, it is, not unsafe 1o hold that inter-se ﬁemomv of!

candlddtes at one selecuon was to be detu mmed on thesbasis of merit assigned 10 the wnd:dates by Lhc};

‘ Publlc Servu,e Commnssnon It is also worth notmg that in _]Udgmcnl reported as 1995 — PLC (C:S) 950;

it was cleax by held that cases of civil servants who dpplled in response to subsequent advemsumn{

were finalized earher, whereas cases of co-c1v1] servants who applied- in response to earllel,_

advertisement were finalized later for Jto' fault on their part, the inter-se seniority of civil servants was to’

- be x'ecltoped not from the date of joining but would be determined through earlier open advenisement:{-

We are, therefore ﬂrm in our view that- the 1mpugned semprlty list is susceptible. to correctlou and

‘ '1Iterat10n i “Ex consequenna, the appeal in hand is allowed as prayed fou in its memorandum

Sec;etary Loca! Gowt. Khyber Pakhtoonkhwa approached the Khyber Pakhtoonkhwa Law

- Parllamentary Affalrs and Human Right Department for seekmg opinion on the Judgment of Khyber

Pakhto_onkhwa Seryxce Tnbunal in Appeal No.]289/2020_1‘eferred.to above. The Law Department in its

i

decision'duled Mareh 3% 2021 (Agenda ltem No 18) (Annéxurc ~ ©) explicitly supported the

JleEmtm pdssed by I\hybel Pakhtoonkhwa Service I‘nbunal and slated that the judg,mcnl isin I|ne v.;th

’ rules. It lS further clarlﬁed that in putsuance of an earlier advertisement, the 1ppclldnl and others axc

sen|0| to lhe candldales |ecommended ag,(unsl later advemsemenl as the proce, @elecuon sm{s
o°

N QE@Z\“
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. from the da.te of advem:,ement and the appelant hud apphed th]ounh earlier qdvelt.:umnt than llu,j;.

private r|e§pc;mdent S Nu.— 6 and 7, tllerefore, is semor the private res pondents No. 6 & 7. The terny-

eu[llu sclecnon" meam L"ll'llEI ru,ommuulduon whxch mlem means that the advertisement in which;,

 the appellant was lecommended had been- adveutlsed earlier tlmn 1hc advertisement in which pnvate:’-

' lespondents no 6 & 7 were recouunended To substantiate the arguments in more e\pl:cut lerms, thef,' '

'Law Department placmo reliance on Feder: al Government C:wl Servants Seniority Rales 1993, sub-. .
‘rules 7(1) : ‘which states that, ”persom Il‘lllld“)’ appomted on the recommendation of the selcctid:f
4 duthonty through an eall|e1 open advexllsemem shall ranks senior to those appointed lhroughf:
. :-subsequem open aclveﬁnsemcnl ” ln view of the above, quucqt dor CPLA in the Supreme Court was
: tumed down msubject case. |

2. S]I'I‘llldlly 29 lecuners (BPS 17) were rccummende(l by KPPSC vide Adv. No.1/2009 .md Ihc.ll:

'lppomtment ddtes by Jomlno the de’lI‘Ianl are 2s under:

Ol female IectLu er February 2m ”0]0 ‘ ©

.®

b. 01 male lectu:en quBI“, 2010. o
c -01 male lecturer October 26", 2010 |
| d. 22 male lecturels.lanuar) 8", 2011. |
e. -‘Ol male lecturer l~ebru’uy 26‘?’ 201 l.:
. lf. ‘Ol mflle lectuner March 8"‘, 201
g Ol.malelecturer March 18", 2011, - -

01 male lecturer August 8% 2011.

=

a
'

13. Mr, Ibadullah Mr. Noor Rehman, Syed Ralnm Shah Mr. Anwar Khan, Mr. Farm"m Ulhh Jan, l\/Ir
‘ .Rahatullah Mr. Rxaz Ahmad and others 5ubmmed their appeals wherein thely have claimed that the
'selectees of Khybel Pakhtoonkhwa Public- Scrvnce Comnmssnon of January 2009 bateh to" which they
‘ ‘vbelong, have been placed _]Ui’llOI‘ to the March 2009 batch whn,h isan anoma]y and necc.:. (o be rectified.
Ihe matter Im queslxon has been eldboraled in the above paragl aphs in lig,ht of Khyber Pakhtoonl\lm |
. Serwce lrlbunal / Supleme Court decrslonq and thc ruling. given by the Khyber Pakhtoonkhwa Lalw:i
Departmcnt with regards to clanhcatlon g,w:.n on the term “Earlier Selection” contained i_n para .:'
-‘_'17(1)(a) of APT rules 1989 lt is abundamly clear that earlier select:on _means carlier Op(.l'lé

- . advemsement by an appomtmg authonty Thelr appeals are genuine and based on ]egal glounds whlch

' needs 1o be consndered favorably and their respectxve senjor |ty posmons be fixed be 6{: the batches of -

o




'

~

/”009 dnd 8’7009 AH sumlar nature anomahes m the seniority list of different cadru must be
dlprsed of accor dmgy 1o setlle lhn. dispute onu for dil. Makinig'anv Kind of depm tre from the mhnn
ﬂrven in rhe cotris aeusnons 7 Llw depmment ppmlon woufd create fun!h@r compficarions for 1'i1e

agg neved facully mem bers and tlie depaa Lment

l'l Khahd NdeZ Assnstant Proﬂ.sson and Ot othexs were aibo selecrccl as lecturers vide Adv No 3/ ”009

They }omed the depamnent Il'l Aprtl & May 701() They also n!aun their sunouiv in BPS.17 dl]‘d-

s@sequent!y in BPS = = 18, 'aﬂer thelr promotion, to be xed on the bgms of Jommg the post in BPS 17,

Then appeals have heen thorough!y e\ammed in light ofthe prevamng ru!cs on the subJeu of senjor m?
ofgovt employees Due conslderatzon 15 also given to lhe Suplelm Court ocusmns andclmd mrh the?
appeals In this reg,zud rete1 ence |s ‘made to rules 7¢ 1)(a) of. APT rules 196) u.pzoduced i Khyberﬁ
Pakhtoonkhwa EST ACODE 2011 where in the procedure for detu.mnmg mter-se semontv of uwr?'.'

Sel vants appomted th:ough initial appomtment is exphutly laid dowu Rule 17(1) (a)”. 7

IS Mr Yasnr Imran cmd Mr. Gohar Rehman Assistant Professors at serial xiumber 37 and :b’;-:

Malch 2014 They Jomed the department on 19 03-20]4 and 13-03—2014 respectively ‘Those

and:dates who were selected in Ademsement No 0172012 and 02/2012 were \vxongiy placed

. semor 0. them Theu mter-se semomy is'to be determmed in hghl of the Rule 17(1)( a) APT .

Rules 1989 and the cIarlf Ications glven in the above par. agraphs.

16. Ke‘epi’ng ﬂi'n_vi,ew the above.clariﬁcations no room js left for any doubt the issue of (fe semom)f be
égtlled hc@oi‘ding o ch_i'onological order of advenisement of Khybu Pal\htooni\hwa—l Pubh’c Service

Cqmnﬁssibn; .. 172009, -_3/2009_ &:8/2009 and .ot the date of ; Jjoining the post However the ordex of

merlt ass:gned by the. Commtssmn chall be made base: for determmmg thc inter-se semority of the

nominees / recor'mnendees of Khyber Pakhtoonkhwa Service (,ommlssmn for cacly ; xdvu;usunun

17. Ml f\ualmt U!hh Wazu (Asﬁtsllmt Plo&s«.m) was sefected in Acfvcmsunml 172012 and hasg been

piaced at se_rial No. 32 ofﬁ the seniority |jst within the nominees of his owy batch Appmen(!y there

seems to be no anomaly m hl § seniority. However,, if any discrepancy CXists in his mter -se senlonry 1( _

' must be sert!ed in conformlty to the merit assngned by the, Khybex Pd!\htoonkléﬁubhc Senv:ce

Commlsszon of Janualy 20 I’) batch.

N c,o?
b
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hosed of according to the order of merit assigned by Kh\;’bcl'

Xamined in light (}f seniority list. as welj as
o A o ".‘g,ﬁqgﬁ{,{,{;r—;,.;\. .

- consolidated merit of Khyber Pakhtoonkh_wa of 8/2009 batch. The pfea"t-aiec;m»by Mr. Tufai| s iseems
) S geénuine, His seniority position be altered as per inter-se and merif assigned by Khyber p

akhtoonkhwa

“Public Service Commission,

20. The ‘appeal submitted by Mu_hammad Khalid Ags;
their se?miority is already détermined according o j

. ad.\_),enisemem‘No. 1/2008

Inview of the above facts.ang findings it js requested that the seniority list of ¢

) . Signature
T Prof: Shah Fayaz Khan (Chair:11a:1) : - \ : A
- GCMS, Abbonabad__ S : SRS ot :).{\."‘7-—;’

2 " Prof. Dir. Muhamlm‘ad Ayaz-(Membel‘)j -

: R
‘GCMS-I Ring Rohd - ~ *_)_\
3 Prof: Khalid Khap (Member) R A
Principal, GCMS-I Ring Roag L) g,
. R : : E . ' - o ol -
4 Mr. Imtiaz Al Lecturer.(Member)' L - ' /,/ . ~7”¢q 221
: ' 'GCMS? ‘Pt:shaw%;r‘(:g'ty o - R N 4! '
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: AAdvocate

. Mr Muhammad Rlaz Khan Palndakhel,

B R T S SN UV

Appeal No, 1289/2020

"+ Date of Institution .. —0%.03,2020

:‘pateofoecision‘ W 07.01.2021

‘-Adnan Nawa7 Asslstant Engmeer Local Government &- 'Rural Deavelopment

Department K.P DlStI‘lCt Mardan. .. (Appellarit)

: Secretar* Local Gove nment Electaons & Rural Development Depa'tnv nl, l\ P
'Pt_shawar and six others. -

(Respondﬁnla)

" Present.

Mr. Zia-Ur- Rahman TaJlk : .
For appellant

' Assnstant Advocate General 4 T ~ For oii’,ﬂclal re5|30nden§s."
MR HAMID FAROOQ DURRANI, | .. CHAIRMAN
-~ MR.ATIQ-UR- RFHMAN WAZIR o o MEMBER(E)
‘_ JUD(_iMFNT

l'IAlVlID FAROOO DURRANJ, CHAIRMAN .

s

1. -Instant’ appeal has been: preferred agalnst the order datcd 07.02, “020 .

- -,by respondent Nol In the order, departmental appeal ol‘ the appellanl was ¢

mlssed upholdlng the senlonty list: dated 08. 11 2019, .

2 - It is provided in the memorandum of appeal thaL consequant to ¢

| ,-~“"advertlsement No 5/2014 dated 15.09.2014, the appellant applu.d for the po:‘

-of Asswtant Englneer Upon complet,on of process of recommendatlo.l ror :

o appomtment the Pub'sc Serv;ce Commmsson reLommended the appellanr for

' appomtment on 09 09 2015 The ensulng appolhtment order of the appe.lant

|

'was nssued on 11 11 2015 Consequently, he sybmitted “arrival report on

| oY
Pﬁ Wl |
0o ER
X0 ({hqybur akhnrnk:1w.~.

N Cavev el o
3 . N - .



ERE R o ‘O;An .11.‘O>1".2-O_i'8,‘_‘:~'a'l'Eentative,sénlo"t‘i'ty' l_ist‘wa.s issued by the respondent |

- No: 1. The name: of appellarit found menfior at'S. No. 8 thereof, o 29.06.2018

a ﬁnaf_ seniority list was issuad. in.wh_ich th'e‘name Of appeliant _a_p,beéred at S,

No. 100 The Jjst ‘was- QUest.io‘ned thr.ough'departmental Fepresentation on

‘1.8.07.:213"18, {f&hich-rrema_fn.ed- Unanswered, The respondent No. 2, due to

etea

TR p e e S
\ 8

matterAWas arso"referred to .respohq_en't N:o,‘ 4/Estabri_shmen_t Department which -

' ‘repi{edlthat the sem‘ority-may be détermirqe‘d on the' basis of order of merjt.

e

. 'a_ssigh"ed_-by Public Sefvice’ Commission,. Subsquehtly;‘ the . order of merit was

“also provided by the PSC. It is claimyad _thét the appeliant was placed on top of
the, m'eﬁ't list, For reé‘son best knpwn to the respondents, the issye was yet
'-again_ referred to, ‘the‘EstabHshment- Department. Resultantly, a subsequent

| - seniority ist was issye) on OA8.11.4201'9, whereln, the appellant was placed at S,
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£ TeCord examined

.. v_vit_h'th_ei-r_f. assistance, The private res.pondeg_lt» No. _Ei__gva*é proceeded against ex- - -,

T e .

S e

- parte due to her” non-representation on 11.09.2020: Similarly, on 30.09.503

—

pla'ced'ex-part?:‘ Théy, till date, did  not choose to

setting aside the ex-parte br,ocee_dingé.‘




o rcspondems were at. S No 17 and 18 thereor

th e;efore couid not. be pI

rontended tlat the appeuents name was at the- top “of merft whil
——

.Ire{)le to be struck down.,

e e e e L

No. 1/2015 ‘da;ted"OI’.Ol't.?.'O1‘5. Od the other hand, the prefldn‘ aOpih_u rnd wns '

,recommended on the basm of adverusemem No, _;//01¢r The Tespon dents

aced senror to the appeHanL He also rererreu to’ the -

:nter~ se merut hsL issued by }\hybe: Pakhtunl\hwa 'Public Serwce ,Comrnission and

& private. ‘
M“"'W

In hls vlew the lmpugned
S

semonty list, as well as the order dated 07.02. 2020 were not suftam able and.

He tehed on judgments réported. as 199 -PLC(C, )

950, . 1993- PLC(L S) 1005 201~f PLC(C S) 335 and -PL3I-2004- supreme Court-

‘ '435.

/mufh emphasrs on Lhe competence and malnta!mbmty o. Jnstant a

| Learned AAG whlie reSJond

‘—‘ S ——— -

:ng 10 the arguments from other-side laig

= e, .,..s.\h

~.~....__.

"pL‘uf‘ In. h!“‘j.

18 07 2018 however no serwce appeal was pfeferréd by him aﬂer remaining

' -unsuccessfuf m gettmg refief .. from the- depart'nentau authorihes rle was, -

jdated 07 02 2020 passed by nespondent Nol As Lhe

'appelldnt was not competent the appeai In hand was also not to be proceeded

g therefme barred from submntting a de

partmental appeal against the orderf

»ubsequenl appeal of -

o .erh Regaad:ng ments of thc. case !earned Asstt,. AG referred to Ryle. 17(1)(a)

"Transfer) Rules 1989 and contended that the Jmpugned

>of the Khyber Pakhtunkhwa C:w! Sewants (Appolntmeht ‘Promotlon and '_

seniority st was j

properly drawn which did no* require any alterat!on.

5.. . ~We have cerefufly exam:ned the record and gre of the O;..hnuh that the
"'repiy to %he appeal In hand was jointly submitted by respondents Mg, 1. to §

AThe reply i5°s canty, evasive and no supporting do'*uments have appended
. "‘-s...‘,,,_ »

e i,
ettty o, s

_ Q‘!
- S AT“TESTLD @\c’c’
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l. “On reeord there is a notmcatlon provrdurg final aC“nlOflLY \ sLaf a\\ SM»\*\\ |
Engrrreers BPS 17, as stood on 31, 014018 The name of oI doptlrum s noted
oo agamst S No 10 whrfe those of prlvau. respondents appeareo at S, Ne. g and

| Q Anr arpea! was suomrtted by the appel!ant on 18, 07 2018 questioning the»_
order of senrorlty contarneu therem The proceedrngs were taken up by Lne»
‘-respondents and the Local Government Elections & Rural DeverOpmenté_
Department lhrough fetter dated 04 03 2019 addressed to *he’ Secretary Khybar:
Pdkhtunkhwa Publrc Service Lommrssron soyght clarrﬂoatron with egard to;
rnter -se semorrty of the ofﬂcers On 08, OS 2019, the Assnstant D]rectorl of

- Khyber Palfhtunkhwa'PubHc Service Cor’nm’lsslon/respondent No. 5 réplled to the

En.glnr.,er (Civily (Bps- 17) in Local Government & Rural Development Department
were advertrsed vrde_Advertr.,ement No, 03/?01’1‘ _rubsequentfy srxter.n Posts
. .of Assrstant Eng!neers (Crvr!) and two posts or fem ale quota were advertlsed-
. ;vrde Adverusement No 01/7015 LnLerVIEW° for the posts agams! female quota |
N were conducted on 16.07. 2015 directly while for the posts agéinst'genera!
' -cruota abrhty test was conducted and then rntervlews were arranged, Female
.,‘candrdates (respondents No 6 & 7) were recommended on 21. 08, 2015 whlls*‘
candrdates of Advertlsement No. 05/2014 on 09.09.2015: The appointment
: .orders of two females & ﬂve As:,rstant Engmeers were notlfied o’_n same-day i.e.'Q@
11, 11 20 It was howeve. Opmed {hat the candidates- recommended against EO“ '

, Advertisement No 05/2014 were senlor o candrdates recommende‘d against [g (

...... .-.‘

i)
: _:,. .advertlsement No 01/2015 It was also suggested that the vrews of the ?'g
\...m-«

pal R |

" 'Estavbhshment Department on the SUb}et.t matter- shall aiso be obtained,

Consequently the Secretary Estabirshment Dopartment Khyber Pakhtunkhwa

Peshawar was contacteo on 22, OS 2019 through a Ietter whose repiy dated A

APIE‘STED
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-"--15 07 2019, was in torms that the

.rrecommendeeb The K* PSC /renpondent NO.

6,

: ;'-strrctiy In- accordance with, the relevant lawnu\es ANo loop:-h

' rould warrant for mLerfe| ence in the smlonty hst aireq

7 AAdvertinq to Ru'.e 17 of . }\hyoe- Pakntunkhr Lr\rH--n

Public chnce (0|n.n:.sr(>n muy \JL.

‘aprhoached for submrsspon of “Order of . merr“’ of both the male ul‘d remale

pr-.vr lcd thr_ requr_,ru, 1ntcn -5e

: mer't Il.:t on 19 08.2019, wherem, it was lncorvora d in L.n‘rambrguous terms_

.j_-th!ot the name oF mpe!hm was pleced at a No 1 or the mtez ~se merit

P A A LA g

recommendees 'aoarnC' pdvertisement no 05 /“014 whille  the namn: of

.......

pondf_nts No 6 & / were noted against S NO. 17 and 1£ rcspectlveiy

WSS

h"\.....--

ihavrng been recommended in pursuance to AdverUsement No. 01[2015

_.._,_\

On the record there is a copy of another notlification dated@&i i1 2019),

provrdmg substrtuted final Jcnlorrt\/ list of Assistant Enginecrs lfniJ.‘,:-17.dS .stood

' on 31. 10 2019. Surprrsmgly, the names of private rc.spondentc found mentlon at

.

: "S No. 5 and 6 whrle that, of appellant, at s +No. 07. Tt is rrnportunt o noLe that :
. the lrst was arawn subsequem to the provr' rons of mLer 58, mnrrt list Dy K P-
_Public Servlce Comrmssron Aggrreved from the lrst the appetiant, Sl,lbﬂ‘ittl?.d.;
‘,departmental appeal The appeal/reservauons were, however j.e,cted- on

: ..‘ '07 07, 2040 on the ground that the lmpugpeg ﬁnal senipnty |I‘>t ‘WGS ﬂnallze_»d

Semfénts

(Appormmem, Promotron and Trcrn fu) Ru|eg, .1.989 |c,rened t,) by both thc

* partles, it surfaces that the senjority ;mer-cp of CWI $°W7m° (e SR

\\'\

servrce, cadre or post) ‘shall be determrned in.the casc Q. r»u%ona awpointed b

the lnltlal reerurtmem in accordar ice w!th the order nr e gl 23 \mned bv +r~:~

- Commrssron for as the case mav be the Denartmenw Sek« Hon Com"mttec .
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'.c;hall‘ rénir cénibrﬁ to the pe‘rsons.’ s_eieéted in a 'l‘ater selection. | .Jnd lmi_nr_:, i
*aotr!:ed) o N i | |
In the msrant case, the Pubhc Serwce Commiss Lon/ espc:rrden_t No, 5 hadl-":

a clr_".xr stanta that b\, v1.tu‘= or hav.ng ap,;llcd n pursuano:_to atn e:nheréu
:_advertbtment (05/7014) Lht.. appellanr and othew Were senior o tandrdates%-
) .rerornmended agalnbt adverhsement No. 01/7015 It was duly comn’unicalﬂd to
; respondent No 1 through forresp0ndence dated 08.05. 2019 There Is no demal'
-A :of the faCE that the' n.commandahon of appe!lant was outrome of earlierl
advernsement In the cmrcumstances anj in view of judgment rmuted as 1991
- ‘_,SCMR~1632 it is not’ unsafe to hold that Inter-se stn:orrty of the tandrdates at.'
. Aone selectlon was {0 be determrned on the basis of merit assngned to the‘
' -.' .'74candrdates by the Pubhc Service Commlssmn It s also worth -noting that m

T Judgmr_nt reported as 1995- PLC(C 5) 950 it was clearly held thal cases of crv!l

) servants who apphed in response to =ubsequent advutnsement were f‘nallzed

. . ]
: ,earner whereas cases of.co- c:vnl servants who applied In respnnse Lo earher.
o f}'— advertrsr_ment were ﬂnahzed iater for no fault on on then part the seniorlty 1r1ter~

.se. of civil servants Was to be: rpckonr.d not from the date of joining but would

.be ds.termlned through earller open advetttsement We are, therefore, flrm ln

_-our v1ew that the lmpugned sen;onty list lS suscepttble to correctlon and”

- a!teratlon ‘ S -

‘ -8. Attendmg to fthe obJettnon of 'earned AAG reg arding ‘competence and.

" mamtalnabmty of appeal in hand, it s sufﬂclent to note hat the appellant, dtre

to.non- ﬁlmg of service appeal agalnst the earher senjority t: was not precludpd

N \Q\\/,\ f.'-;from preferrmg the appeal m hand Any wrong commttted bv LhL fespondﬂnts,.

-.culmmatlng |nto lssuance of fresh semonty lis @wrdad fresh cause of action. to

ﬂ?@e 00%\‘? ,[ ESTED
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a C!\fh ervant/r% 1an‘r Th\, ub]mtlon of learned AAG t,' he lr-ﬁfoi'e, f;{w(z:rru\c-;'c!

he;ebv

L9 Ex COﬂSEQucntua the appeal in hand Is alinwcd as orayed for In jts

memorandum Thc partles are, however Ieft to bear ch ies;.:r:zc'tivé costs. Flle
o : - Co

be conagned 0 the record room o -
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' GOVERNMENT OF KHYBER PAKHTUNKHWA
- LAW, PARLIAMENTARY AFFAIRS AND
- HUMANRIGHTS DEPARTMENT

| MINUTES OF THE SCRUTINY COMMITTEE MEETING.

' (AGENDA ITEM NO. 18) - .

o SERVICE ' APPEAL NO., 12892020 ADNAN NAWAZ VERSUS SECRETARY JOCAY,
' GOVERNMENT AND OTHERS. ‘

'A meeting of the Scrutiny Committee was held on 03.03,2021 at 11:00 A.M. in the office of Secretary,
Law Parliamentary Affairs & Human Rights Department under his Chairmanship to determine the fitness,
of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate
_ General (Mr. Muliammad Sohail) represented the Advocate General, Khiyber Pakhtunkhwa.
P o ' : , .
' \ 2. ‘The Chairman of the Commitice invited the representatives of Local Government Department.
3 Mr. Niaz Ahmad, Addl; Secretary alongwithi Mr, Abdul Shakoor, 8O, Mr. Hamid Saleem, Law
Officer, KPPSC aud Mr. Muhammad Yousaf Beputy Secretary R-111, Establishment Department
to apprise the Cqmmitte_c about the background of the case which they did accordingly and stated thai
. appellant filed the subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby’
the Departinental Appeal of the appellant was dismissed and-the seniority dated; 08.11.2019 was upheld
with further prayer to direct the respondents to, correct the senjority list by placing name of the appellant
~ at serial No. § instead of serial No. 7. The Khyber Pakhtunkhwa Sepvice Tribunal allowed the subject
" service appeal as prayed for vide order dated: 07,01.2021. Now, the Department intended to file CPLA
. against the judgment on the following grounds: - : : : : '

. |
GROUNDS/DISCUSSIONS:

3. The representative of Khyber Pakhtunkhwa Public Service Commission, present in the meeting,
supported the j dpment passed by MMM\MéWiCG Tribunal and stated that the judgment
'is"‘ﬁﬁfﬁ"é'“?iﬂ%"fﬁ'fes. He further added that in pursuance of an earligr advertisement, the appellant -and
others .are senior to the candidates recommended against later_advertisement. He further added that
process of selection starts from the date of advertisement and the appellant had applied through earlier -
advertisement then the private respondents No, 6 and.7, therefore; is senior than the private respondents -

No. 6-and 7, He further added that tern “earlier seleetion” means earlier recommendation, The Scrutiny

Committec observed that the advertisement, in which the appellant was recommended, had been
advertised. earlier. than “the advertisement “in which the private respondents No. 6 and 7 were
recominended, It was further observed tht though the appointments of the appellant and private

* respondents No. 6 and 7 have been miade on the same day yet the appellant was recommended in earlier

~, adveitisement. During the course of discussion the representative of Bstablishment Department produced

.- rules of Federdl Government regarding senifority, according to rule 2 (1) of Civil Servants (Seniarity)

_ Rutes, 1993, “persons initially appointed on the recommendations of the selection authority through ‘an

. carlier open advertisement shall rank seniar o those appointed through & subsequent open advertisement.”

" The. representative of Establishment Department produced a judgment of Federal Service. Tribunal
repoited in 1995 PLC(CS) 950 on the_same issue which support the instant Judgment, the representative
also. supported the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Serutiny Committee
obscrved that based upon above discussion, no plausible grounds exist against which CPLA could be filed

in the Supreme Court of Pakistan as thic representatives of Khyber Pakhtunkhwa Public Service

-Commission and Establishment Departiment both supported the impugned jirdgmient. T
 DECISION: g
4, " Hence in view of above, it was decided with consensus by the Scrutiny Committee thgt'}.the

‘subject case was not a fit case for filing of Appeal/CPLA in the Supteme Court of Pakistan,

B RSy

\)
(TAHIR IQBAL KHATTX)
QOTICITOR o




a0

%

" For the respondeni[s)' Mr. Amir Sana Ullah ASC (}"or R.1)

e o e e i L ek e e o s

}f'\T THL SUPREME COUR’H‘ OF PAKISTAN

(Appellate Junsdlctlon) A

Present‘
Mr. Justice Manzoor Ahmad Mdhk
Mr Justlce Syed Mansoor Ah Shah

C A, 762 L t0.766-L of 2012

“fon appeals Sfrom the Judgments of Punjab Service Tribunal, Lahore

Dated 20 03. ')012 passed in Appeal Nos.3776 to 3780/2010)

Dr. Zohara Jabeen, etc. (In all cases) ;..L...Appellant{s)
L N ’ Versus ’

Muhammad Aslam Pervaiz, etc. (In CP 762-L 0[-2012)
Aftab Ahmad, etc. (In CP 763-L of 2012) '

' Shahxd Mehmood etc. (In CP 764-L of 2012)
~Muhammad Mehd1 etc. (In CP 765-L of 2012)
o Fayyaz Ahmad Chaudhry, etc. {In' CP /66 Lof 2012)

...Respondent(s)

- 'For the dppella.nt(s) - Malik Muhammad A\,vajs'l{halid , ASC.

(In all cases)

For reSpondcnt Nos.2' to 4 Ch Zafar Hussain Ahmed, Addl. A.G.
: . . Ms-Al Bahadur, Secretary, Populatlon
" Welfare Depa.rtment :
" Mr. Khalid Pérvaiz, Addl. Secretary.-
-a/w Tania Malik, D.S.
T "Arooj Naseem, S.0.

‘ Date of:‘hearilng; . 10.11.2020°

"ORDER

S}[ed 'VIansoor Ali Shah, J.= The questlon that arises in this

- case is regar ding the’ semorlty between the appellants (promotees)
vis-a- v1s the respondents (dlrect appomtees) ‘both appointed to the -
'post of District Populanon Welfare Ofﬁcz,r/ Deputy Director (Non-

Techmca.l) (BS 18] close in time to each other m the manner
descrlbed hereunder. ‘

h

e

200 Brleﬂy Lhe facts are'that the direct appomtees (respoudents)

were recommended by the Punjab Public Semce Commlsswn

(PPSC) and appomted vide order dated 03, 12, 2003 as Deputy

Dlrector/ District Population. Welfare Officer (Non- Techmca_l) in BS-

18.. On the other hand the appella.nts were recommended for

‘promotlon by the Departmental Promotnn Comnuttee (DPC) on
L 24, 11 2003, howcver, their nouﬁcatzons for promotion, were issued
,successzvely as follows:.the promotxon notification of Dr, Naureen

. _'Asghar was 1ssucd on 2 12, 2003 Whlle that of Dr. Zohra Jabeen
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. 'and Dr. Fa;khanda Almas, who were recommended for promouon

in the same’ DPC but SlejCCt to the completion of their ACRs for -

: the year "’001 2002 were notified for promotion on 10.4.2004 and

24.11.2004, respectxvely Dr. Zubda Riaz (appellant no.3), ho‘Wever

was initially deferred in the DPC held on 24.11.2003 and was later . |

on- consu:lered in ‘the DPC he]d on 12.10. 2007 and notified for

_promotion on 26.4. 2008 ’I‘he senigrity list prepared by the
-departmcnt placed the appellants over the respondents, who were

’ appomted through d1rect recruitment. The respondents made a .

representatlon before thc Chief Secretarv, whxch was dxsrmssed on

" 27.9. 2010 whereafter they preferred an appeal before the Punjab .
- Service Tribunal, whlch was allowed through the impugned

Judgment holdmg that the "respondents were senior to the
appellants w1th the direction to the department to re-draw ‘the
‘seniority llst accordmgly To gonsider -the questlon of" semouty'_

betwccn the appcllants and the respondents, leavc Wwas granted by

o thxs Court on. 20 12 ”012

3 To answer the questlon regardmg semonty between the

appellants d]’ld ‘the respondents proviso. to sectioh 7(2) of the
Punjab Civil Servants Act, 1974 ("Act") and Rule 8 (2) alongwrth its

- Expianatlon under the’ Punjab Civil Servants {Appo1rrtment &

Condmons of Servxce) Rules 1974 ("Rules") need to, be examined.

Both the provisions are reproduced hereunder
" 'Section 7; Seniorlty (1) ..
(2) Semonty ma post serv1Ce or cadre to which a cw:.l servant is

A -‘promoted sha]] take effe(.t from the date of regulax appomtment to
ll.hat post:

' . Provided that civil servants who are selected for promotnon

1o a hrbher post in one batch shall on theu' promotion to the

hwhcr post retain their i mter-se semonty in the lower post.

- Rule 8. ’I‘he semonty inter seof persons appomted. to posts in the same
. gr’lde ina functlonal unit shall be detenmned '

o (2) The semonty of the persons appomted by initial recrult.ment to the
gradc vis-a-vis_ those appomted otherwise shall be determined with

' reference to the date of contmuous appomtment to the grade; provided

g that if two dates are the sams; t.he person appointed othefwise shall rank
slemm to _the person appointed. by u'nual recruitment; provxded further

l\hal mlcr se semonty of person belongmg to the same category will not N

- lT: dllcxed
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F‘(pldnanon— In case a group ol persons is seiccted for initial
‘appointment at one time, the earliecst date ont which any one out of the

group joined the service will be deemed to be the date of a,)pomtmcm of

all persons in the group. %nuldrly in case a groaup of persons is

lppmnu d otherwise at one time in. the same oflice order the earliest date
on which any one out of the group joined the service will be deemed to b
the date of appointment of all persons in the gr‘qup. And the persons in
each group will be placed with reference to the continuous date of

appointment as a group in order of their inter se seniority."

According to the above provisions, if civil servants are selected for

promotion in a “batch!” or as a*“group of pér.sbns?"'then the date of

' promo,t};on of all the persox1§ in the batch or the group shall be the

“date when anyone of them was first promoted to the post and they
: " shall rctajn ‘their iriter se seniority. The word “batch” used in
o |

_'person° in Rl’ile 8. Ordinary d.wtlonary meanmg of the word
‘batch” is "'people dealtw1th as a group-or ‘at the same t1me" 3

 -44 : Therefore appellantb in the same grade, whc.n conmdered:and

LR 1ecommeuued for promouon for the next grade in the same .

o Depart montal Promotion Commutee (DPC) pass for a “batch" or
group of persons” and tlu.refore as per the above prowsxons will be

- consmlercd to have been promloted from the date when the first

" g -+ amongst tlig: batch was iarouiot'ed and will also rethin their ir‘uter se
* seniorily’ of the lower. post. In this legal background, the three
'appell'ﬂnrv were recomimended for . pror‘notion to BS-18 in DPC
dated . "4 11.2003. One of them i.e., Dr. Naureen Asghar was
promo!w on” 2.12, 200u, thus the entire batch of appellants/

K prornmr es who were recommended for promotion in tHe same DPC

namely D r. Zohara .Jabccn and .Dr. _Fd.rkhanda Almas shall be

considered to have been appointed w.e.f 2.12.2003, the date of

promunon of Dr. Naureen Asghar one of the promotees from the

same batch or group of persons. ‘Further their mter se seniority -

' among:m the promotees shail be the same as maintained in the

- lower l_u.l. as per the. pnovmlons discussed above However Dr

. Zubd.t [Hiaz (appella.nt no. o) who was deferred in the DPC held on -

' 1 24.11.2003 on the ground that she was on a long leave and was
Asubxqgwntly recommexidud in the DPC held on 12.10.2007 (after

1 Term' uscd in the Proviso to Section 7(2) of the Act.

2 Term uscd in the Explanation to Rule 8(2) of the Rules.

3 Shorter Oxford.English Dictionary, Sixth edition Volume 1 p 196
Chamber: 213 Century Dictionpary p 109 and Cambridge Advanced Learner's
Dicticnary, [Fourth Edition, Cambndge Umve:sxty Pressp 118

sectlon f of Act hés béén- interchangeably used as “group of
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almost four years) and- promoted on 26.4. 000’8 cannot’ l)e.

cons1de1ed to be from the same batch as that of the other_

L appellants selected m the yeaf 2003 and therefore the above,

provxsmus do not come to her rescue Her semorlty will be f1xed
accordmo to the ‘date of her promonon The Jespondents were
appomted through 1n1tml appointment on 03. 12 2003, a. day alter
the promot:on of the ﬁrst promottee out of the batch of promotes
hence the respondents wﬂl fall under the appellants ‘Therefore, the
.semorltv of the appellants ‘No. 1 & 2-'shall be re-fixed above- the |
respondf nts'in the m’mner chscussed above and of appellant No 3

ccmduw to her date of promotion ‘For the abow reasons tht,
impugned Judgment of the Tribunal dated 26.03 '7012 is set _b_}lde '

and thc 3. dppeals are dllowed aecordmgly

Juclge.
Announced. . - :
~ Lahore, o ' . R
- ond, Dcccmbu 2020. ' “Judge

Judge -

Approved for reportmq
Iqbal




