-

S

%% BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR Jo -

~ Service Appeal No. 21 /2022 B . o, \4 _§~77

- Mr. WBJ'\&L W odewd

----—---——Appellant
Vs |
Government of Khyber Pakhtunkhwa through Chief Secretary & Others
B Resp01§1dents .
INDEX
S.N : Description Annéxur Page
3 0 ’ c e' no.
1 | Para wise comments
2 | Affidavit
3 | Relevant Documents
| Respondent I;\To. 4 to 32
Through o '

(ALI GOHAR DURRANI)

Advocate Higlll Court

0332-9297427

khaneliegohar@yahoo.com

Shah |Durrani| | Khattak

(aregistered llaw firm)

House No. 231-A, New Shami Road, :

Peshawar. ' '
|


mailto:khaneliegohar@vahoo.com
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TRIBUNAL PESHAWAR [

Serv1ceAppealNo iﬁ /2022 . o o - @

Mzt

74_-?;??’ //VW/ |

VS

Government of Khyber Pakhtunkhwa through Chief Secretaty & Others

PARAWISE COMMENTS ON BEHALF OF RESPQNDENTS No. 4 t032

........ Respondents.

R tfi hew

Preliminary Ohjections:

14. That the appellant has no cause of action to file the instant appeal and is badly

- time batred. :

15. That the appellant has no locus standi to ﬁle the instant appeal..

16. That the instant appeal is not maintainable in its presentform. L

17. That the instant appeal is bad for non- ]omder and rrm-]omder of necesvmy
parties. . : :

18. That the appellant has concealed material facts in the instant appeal. .

19. That the Appellant cannot seck the relief sought in- the Appeal as the same goes
against the spirit of the law and the judgments on the subject { fatter. ‘The Appeal
is thus clearly batred by law. g | :

20. That the instant Appeal is filed on the basis of blqtant lies and sklrmlehes hence

. this Hon’ble Tribunal has no 1umd1ct1(m to adjudicate the instgnt Appeal.

21. That the claim of the Appellant is concocted, mahc1ous baseless, false,
manufactured, fabricated and bogus. The documents so anrexéd withtheAppeal
neither supports the clnm of the App(.llant nor do they wpport the stance of the
Appellant.

22. That the instant Appeal is based on malaﬁde and so are the acts of the Appellant.

23. That the instant Appeal is nothing but wastage of precious time of this Honorable
Tribunal, and has been filed with ultedor motives for annoymg, dxsruptlng and
creating obstacles in the life of the Respondents therefore, warrants dismissal. '

24. That the Appeal as framed is not maintainable as the Appellanr has no locus

- standi and legal character to file the same. : | L i

25. That the Appellant is esstopped by his own conduct.

26. That no vested rights of the appellant are violated.

Para wise reply:

2.

12
13.
14,

Para No.1 of the instant appeal pertains to record.

Para No.2 of the instant appeal pertains to recotd. o

Para No.3 of the instant appeal is correct. Hence needs no teply.

Para No.4 of the instant qppml pertains to record. However, three different
advertisements were issued ie. Advertisement. no 01/ 2009 03/ 2009 and
08/2000. Against these advertisements appointments were made, however due
to the discrepancy in the seniority of various individuals, V‘moua representmons



16.

17.

18.

the committee in ]ight of the law and the 1udgmentb of this I-Ionomble Tnbunal
and the Apex Supreme Court decided the representatlom in accordance with
the law, and gave correct seniofity to the answering respondents The whole’
premise of the appellanits case is based in malice and they have, coticealed the
committee report with ultetior motives from this honorable tnbunal

Para No.5 pertains to the record, however the facts laid m para 4 above are
emphasized. It is reiterated thatagainst the representations 50 filed, a committee
was constituted m which it was decided that the appomtments agalnst ptior
notifications/advertisements will be considered senior as opposed to those
appointments made against notifications/advertisernents dated: later in, time,
irrespective  of whether their recruitment process was mmated “before

g nouﬁcauon/ advertisement dated 01/2009. It is also’ pertment to ‘mention that
' the first appointment was from Advertisement No. 01/2009, which i is also being

concealed by the appellanta

Para No.6 of the instant appeql is incorrect -hence demed The qppellant was
placed sedior to the amwermg respondente whete "as he should have been
placed junior to the answering respondents due ‘to the reason that his
advertisement was later in time than that of the answering respondents hence
making him juniot to the answering respondents, who were appomted against
notification/advertisement prior to the appellant’s notification/ advertisement.
And the same was laid down in the findings of the Committée; It is pertinent to
mention herein that Miss. Noor ul Ain selectee of Jan 2009 batch joined the .
service on 2010 out of the total 29 'nominees' / selectees of the same batch ie
answering respondents. Thereby, paving the way for the answering. respondents
who 4re the remaining 28 sclectees of the' Jan 2009 batch. The answering
respondents are to be deemed to have been qppomted on'the same ‘date ie.,

Feb, 2010, as Miss. Noot-ul- Ain, who is of the same batch as the answering
respondents, irrespective of the fact that their recrultment process was
completed in 2011. Since, het date of joining comes eatlier then all the selectees
of the remaining two batches ie., 3/2009 & 8/2009, hence the '
nominees/selectees of her batch are deemed to be comlc}ered on the same
footing as Miss. Noot-ul-Ain. . ol |

'Referetice also be made to reported judgment 1995 PLC (C. S). 950 in Wh1ch it

was cleatly held that cases of civil servants who - applied -in- response to
subsequent advertisement were finalized eatlier, whereas, cases of co-civil
servants who applied in response to earlier advertisement were finalized later for
no fault on their part, the inter- se- seniority «of the civil servants was to be
reckoned not from the date of joining but would be determmed through earlier
open advertisement. R
(Copy of the notification dated 22/02/ 2010 is Annex-A) S

(Copy of the committee report is Annex-B) - S

* (Copy of the televant documents is Annex-C)

Para 7 of the instant appeal is incorrect, hence denied. The semonty of the
Appellant wrongly remained intact till the year 2018, as well 2 4s,'upon promotion
of the Appellant, wheteas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-

‘mentioned facts. The facts lzud in paras above are reiterated. It 1s also’ mentloned

that the promotlons were affected due to the directives- of the ‘competent
'1uth0r1ry to ignore the seniority issues to not block promottons

Para No.8 of the instant appeal 1s. misconceived, hence demed There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well'as Seniority
list since 2009-2021 were required to be rectlﬁed in aecordan|ce with well setﬂed



subject, and were duly rectified by placement of the answermg respondents on
their currerit seniotity. The seniority list is well within the bounds of the law and

according to the dictums of the %upenor courts as well as this honorable@
tribunal, , : S

19. Para No.9 of the instant appeal is misconceived, hence ‘incorrect. The
Appellant has now been rightly placed in the Seniority list. No deprivation of his
due place in the seniority list has taken place, and those placed ahead of the
Appellant have rightly been placed in accordance with the- rules, laws and
reported judgments as provided in the findings of the committee. Furthermore,

no illegality as falsely claimed has been committed by the mswermg
respondents. :

!

20. Para No.10 of the instant appeal pertains to record hence needs no:comments

by answering respondents. -

21. Para No.ll of the instant appeql is incorrect. The Appe]lant 1s not aggrieved
and "has been rightly placed in the seniority list, in qccordance w1th law. The
‘Appellant bereft of any cause, legal grounds and standlng before this
Honourable Tribunal, the whole premise of the Appeﬂantb case 1s based on

~ contradictions and falsifications,

GROUNDS: :

p. Ground A is Incorrect as laid. As explained above the impugned notification as
well as seniority list circulated thereunder is well in accordance with the law.
q. Ground B is Incorrect as laid. There has been no illegality committed and
there is no negation ot deviation from the legal course, rules or pohcy by the
“answering respondents.
t. Ground C is completely misconceived, hence denied. The said semonty list has
‘been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to 'lccommodape any blue eyed as
has wrongly been alleged by the Appellant :
s. Ground D of the instant appeal i§ iricorrect. As per the )udgments of the
Supreme Court, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relevant pottion of '
which has been produced herein below:
“Civil servants whose sentority was re/e(gatej despite they were recoﬁzmerzded and assz(gned
merits by Federal Public Service Commission earlier than co-civil servants and who also
assumed charge of the respective posts on regular basis earlier than co-civil servants, had
challenged order of relegating their seniority alleging that the order was z//ega/ unjustified and
against principles of natural justice—-Civil servants though were recommended and assigned
merit by Public Service Commission and also were appointed earlier than co-civil servants bad
applied for posts through advertisement subsequently issued by the Compission whereas co-
civil servant had applied t/yrozzg/y advertisement issued earlier by the Commzman---Ca;vzdzdateu~
-who applied in response to sich advertisements, were interviewed égy the Commission it
different stations and selections were also made at dzﬁ?zrem‘ Stations and that process took:
sufficiently long time-—Cases of civil servants who applied in response to mbxequent
advertisement, were finalised earlier whereas cases of co-civil servants who applied in response
to earlier advertisement, were finalised later for no fanlt on their parz‘---Ciw'Z servant's joz'n'z'ng
earlier than co-civil servants, was immaterial as seniority on initial appointment by way of
selection through Commission was not reckoned from date ofj joining, but wonld be desermined
through earlier open advertisement” as provided in para. A() of General Principles of
Seniority, 1989---Authority had rightly determined seniority of co-civil servants over - civil
servants on the adyice of the CW?"/??LYJZOII ”
t. Ground E of the instant appeal is incorrect as laid. As per the ]udgments of
the Supreme Court, it is the first advertisement ptiot in time which is going to -
take preference. Reference can be given to the decision of I\hybet



V.

W.

X.

4

Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7 ]anuqry 7,
2021, relevant portion of which has been produced herein below: .

“By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the, qbpellarzt
and other were senior to candidates recommended against advertisement No. 01/, 2015. There
is no densal of the fact that the recommendation of the appellant was outcome of an carlier
advertisement. In the ciroumstances and in view of judgment reported as ]99I-SCMR-163Z
it 15 not unsafe to hoid that inter-se semorzg/ of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service - Commission. .
1t is also worth noting that in judgment reported as 1995 - PLC (C. S) 950, it was clear by
held that cases of civil servants who applied in response to .rub.requent advertisement were
[finalized earlser, whereas cases of co-civil servants who applied'in m;bonse 1o varkier’
advertisement were finalized later for no fault on their part, the inter-se Seniority of civil
servants was to be reckoned not from the date of j jozmng but would be determined throngh
earlier open advertisement. We are, therefore, form in our view that the zlﬁzjm(gned seniprity list
is susceptible to correction and alteration." "Ex-consequentia, z‘/ae appeal in band is allowed
as prayed for in its memorandum." :
Ground F of the instant appeal is incotrect as laid. As per the ]udgments of the
Supreme Coutt, it is selectees of the first advertisement priot in time which is
going to take preference. Reference can be made to reported. judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent qdvemscment were finalized carlier, whereas,
cases of co-civil servants who applied in response to eatlier advertisement were
finalized later for no fault on their part, the inter-'se- seniotity of the civil .
servants was to be reckoned not from the date of joining but would be
determined througjh eatlier open : advertisement.

Ground G of the 1nst'mt appeal 1s Incotrect as. laid. The appomtees were
pteviously not given their.due place in the Seniority list as they s should have
been in accordance with the law, which was later on challenged by various = .
representations, based on which a committee was consututed and according to
the findings the committee, the previous seniotity list was deémed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been righdy been issued keeping in view

findings of the inquiry report and the laws on the said matter, there is no. -
intention to accommaodate any blue eyed or any ultetior motives, as has

WrongW been alleged by the APPCllant,_ | ‘ ‘ o

Ground H of the instant appeal is incorrect. It i is agam btated that the issue of
seniority bf candidates has been addressed in various ]udgments which have
also been clarified in the tepott by the committee.

Ground I of the instant appeal is incorrect as laid It is very cleaf by now that
even if the recruitment process of the first advertiserhent was slow and was
completed after the advertisements dated 03/2009 and 09/ 2009 however, sUJl

" the selectees appointed against the ptior advertisemenit would be preferted ovetr

~ the selectees of the advertisements issued later on.. ‘When' it comes to the

seniority list. Reference can be made to the ruling given by the Honorable
Supreme Court of Pakistan in the November 10%, 2020 verdict, all

~selectees of Jan 2009 batch shall rank senior, in terms of seniority over selectees

of two other batches of March 2009 and August 2009. In the seniority list, the
selectees of March 2009 batch to be placed next to January 2009 batch,'to be
followed by selectees of August 2009 batch. However, inter-se seniotity among
the selectees of all three batches to be determined in accordance with the order
of merit assigned by commission for each batch 9eparately



.

Ground J of the instant appeal is incorrect as laid. As per the judgments of.the
Supreme Court, it is the selectees of first qdvertlsement ptior 11 time which is

. going to take preference over the selectees of later advertisements. Reference |

can be made to reported judgment 1995 PLC (C.S) 950 in which it was clearly
held that cases of civil servants who applied in response to qubsequent '
advertisement were finalized earliér, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not.
from the date of ]ommg but would be determmed through eatlier open
advertisement.

Ground K of the instant appeal is denied as laid. The Appellant has not been
subjected to any ulterior motives, but instead he has been sub]ected lawful
procedure of rectifying the impugned seniosity list. The reported judgment

1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa{ service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and' the ruling given

. by the Honorable Supreme Court of Pakistan in the November 10th, 2020

aa.

verdict, all of them the selectees of first advertisement prior in time which is
going to take preference over the selectees of later advertisement.

Ground L of the instant appeal is incorrect as laid. The examiple-of the “once
the black sheep entered the directorate, the whole seniority list was disturbed?”;.
is utterly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appellant nor have any-
illegality been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appellmt is unsubst'mtlated and not

based in law.

bb.Ground M of the instant appe'd is incorrect and has been responded to in great

CC.

detail above.

Ground N of the instant appeal is incorrect as laid. The alleged ]umors > who
have been placed ahead of the Appellant in the seniority list have the .
preference to be placed ahead of the Appellant as per the above mentioned -
judgments.

dd.Ground O of the instant appeal is incorrect. No such additional grounds exist.

may-please be dismissed with cost.

It is therefore most humbly prayed that the instant zlppeal 18 mentleeq

- Date: /. /2023 B Respondents C
THROUGH '

k/«n//'”

(ALl GOHAR DURRANI)
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1, do hereby aolemrﬂy affirm and declare on O’lth that the. contentq of the
accompanying pdmwme comments ate true and (.orrect to the best of my

}_{110wlec1gc & belief and nothing has been concealed from this Honorable

Tribunal .
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To

I..'

" Ditector General . S
© Commerce Educ ation & Mamg,emcm Sciences,
Khyber Pakhlunkhwa Peshawar. : .
Subjcct:‘ - SENIORIT Y lSSUL OF TLA(‘IIIN(J CADRE AS STOOD ON-31-12- "{l”’U

o ‘Reference: rYour othce order bearmg Endst No. DGCI:&MS/Admn/Enqu|ry Gen,; /l.>12(l 4) .

':Dated 23/02/7021 on the. subject noted above D : o o

K 'The issues relatmg to semorlty of teaching cadre referred 1o the commitiee Have been-

‘ thorouphly e\ammed and drsposed of as per detanl guvm in the followma paragraphq

The appeanls iodged by Muhammad Hyas Assrstant Professor GLMS lxarak and Muhammad

'Zahoot GCMS Mansehla are genume and accepted To subslanttate their ph,a thelr old{'

o semorny posmon retentlon is supported b) APT Rules 17(’)) The e\tract of the said rule IS‘:

' teptoduced below “Semortty in various cadres of CtVll Sezvams appointed by initial -

: recrurtment Vis- a-ws those appomted othenwsc sha!l be determmed wrth reterence to the dates _"

of thelr regular appomtment to a post in that cad:e provnded that if two dates ar'c the same, theh‘

: ,pelson appomted otherwrse shajl ranl\ :.emor to the’ person appomted by imtnl rccrtutmenl in
"'the Ilght of thc provision contamed in the above mentloned rule then old semonty position "

remams mtact as clalmed by the appellants

b

"The 'lppea] submltted by Mr Jan Ayaz, SdZ’. Wall Khan, Shakeel Khan Aftab Ahmad, Israr .

, Ahmad Tajlr Khan, Asghar Ali and Shujaat Hussam are exammed

1_-“The|r date of appomtment is to be cons:dered from the - date of their notlﬁcanon/ta]\mg of

. charge agamst a promoted post and not the date of DPC Wthh is oniy recommendatlon They'

Were first promoted as mstluctors (BPS 17) on “Actmg Charge” basis vide Notlﬁcatron _

bearing No SOIII(IND} TE/] 17/()7/V Il dated 20-10- 2010 and subsequently on regular basis '

' vrde notxﬁcatron bearmg even No. ]4]15 211 Hence thenr contentlon is not tenable In face of '.

sub rule (2) to Rule 17 of APT Rules 1989, reploduced in KP ESTA-CODE 2011, :efen ed 10

- in para one above. The sald rule clearly states that seniority of the cnvul servants promoted to a

: post ina cadre shail be determmed from the date of their regular appomtment
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3. lhe dppeal submitted bv Mr. Farid Ullah i\han Zarrar-Zia Uddin, Shakil Ahmad Afridi, ll rem
‘ Ucl Dm, Nclbll hmdl Mtsl\een Shab, anttd Ali; Mujeeb Ur Rehm: an, Nletmllll ah, Dr
Muhtmnmd Asif, 1elates to demand for g,rdnt of anti- dated semontv The case putnnmn to
R eialm for. gtaht of dnte dated seniority in BPb 18 in |cspect of the ttbO\e apphcmts has. heen |
e\ammed at length ln this ret,«ud itis clan{'u,d that the appltcrmts got promoted 10 tlte post of
Assnstant Professor w. ef 10/08/2018. Some of the appheants were directly tecommended as
.A531stant Professor through Kh)lrber Pakhtoonkhwa Public Service Commission in 2014. They
" have based thletr clcnm on the analogy of 15 Ass:stdm Professors who were oranted ante- -dated
: ‘. semortty frorp 20117 & 20]7 by the I\hyber Pakhtoonkhwa Servtce Trlbunal and Supreme."
Court- of Pakistan. The court verdtct was endorsed by PSB as notlﬁed by- Hrgher Eduealnon
, Depanment nottﬁcatlon bearmq No. SO(CE&MS)HED/I 2/69:»(1 33) dated 11/05/’?020
A *The appeals of the apphcants cannot be entertdmed by thlb commlttee as these ltall outside the '
| -jui i'sdlctron of the comtmttee to recommend to the .department for entettammo their claims for"
| grant of ante-dated semonty They may approach the competent authorlty fortledless'll of thc.n‘i‘_”
.-lgrtevances« n° there be any. -
s, ”Khurshrd Alam Assrstant Professor, Hussain Ahmad Assistant Puotessor were promoted on :
22/02/2019 ‘and were placed junior to the recommcndees ot Khyber Pakhtoonkhwa Public ,:
"Sethce Commtssmn of Adverttsement No~03/201 8 who Jomed the department on 14/02/2020. ':
' ;‘In ltght of the provrsrons contamed in Rules 17(2) ol APT Rules 1989 those who got promoted
earher than Khyber Pakhtoonkhwa Pubhc Selvree Commtssron 1ecommendees shall stand
| semor to them Thus, therr appedl is accepted and thetr semortty be cor rected as |eqyuested .
6 The appeals submttted by Malik Muhammad Naveed Assrstant Professor and Ashfaq Ahamd .".
. Assrstant Ptdfessor are dlsposed of bP' determmmg thelr senlorlty in conformin g to the order of

-meut assxgned by the I\.hyber Pakhtoonkhwa Public Servrce COmmtsswn |

7. The appeals submitted by the Shahab L Saqtb Mr. Muhammad Dost Mr. Sajjad Hussaih and Mr. .
’ -Shamsher Alr Mr. Azhar Nawaz Ass:stant Professors are examined at length. They are selectees of the
'Match 2008 l':atch of I\hyber Pakhtoonkhwa Publtc Servrce Commrssaon Keepmg in view the detail -

6uua in their .

: explanatton glven in paragraph No. 09 to 13 of the report there: do not appear to b




[

. semor ny pomlron Ae SLth their appeals are disposcd of by uu_uul;-uning their current seniority positions

s relleeled in lhe temdll\'e SL]]IOIlly List ol December 2()20

Mr. Fida Mulnmmad Khan Assrstant ‘Prolessor M. N:dm'uullah (Assistant Proles:or) Mr: Noor Ul

_Hadl (Assrstant Plofessor}, Mr Amir. Shehzad (Assrsl'mt Professor) Mr. dhll I han L\serstanl
: Prolessor Sumaua lslmq Ass1st1m Professor and l7 othexs were ret.ommended as L“Ctlllel BPS - l7
_v:de adv.no. 8/2009. . Their appomtmenl orders were 1ssued on Novembel 76“' 2010 vide: no
.l w

o SOlll(lND) [E/3- 6/2010 and before followed by subsequent orders issued vrde even410. theledfter On

" the eve ol therr '1ppomtment thelr semorlty was determmed on the basrs of jommg the department Now

-thelr semon |ty has been changed 1n llghl of. Rule 17 (1Y (a).of APT Rules 1989 I their appeals they~

x lnve rarsed objecuon on changmg the1r seniority aften a long period and placmo Lhe Janumy 2009

recommendees of l\PPSC prior to them in the tentatlve semorrty list of 2020.

. :-_Mr Frda Muhammad l\han Assistant Protessor hdS attached with- hrs ap,,l;eauon Supremc Couwrt’s
.Judgment in crvtl petmon No 331 of 1996 decrded on Deeembcr l”"‘ 1997 as-a reference l0|

‘V.rmerpretatlon of rules l7(a) of APT rules 1989 Pamgraph 4 &. 5 of said verdict cleallv e\plams tlnt ‘a

‘_'person selected for appomtmem to post in an earlier. seleeuon Sh"lll rank semor o person 5elected ina

 later selecnon wluch means tlmr nommeeb of first batch were to rank serior than the peuuomr on- -

p accounl of then mrual selectron Hence, the ealller selectron has been linkedi wrth l‘uql batch, wluch in

,tum seems to be meamng normnees ol first adverttsemem In acldmon to tlu 'rbove Supreme (,oun of ’

‘ :‘.Paklstan in Lts_}udgment dated November 0lh 2020 in CA 762 L to 766 L of 20 l2 (Annexure - A)! has

expllcltly clanf' ed that” in case a group of persons is selected for m1f1al apponntment at one time, ther

) earllest date on which any one out of the group jomed the service will be deemed to be the date of

" appomtmenl for all the persons in the group. 'lhe honorable Supreme Court deﬁues the word ‘batch

. people dealt wnth asa gr oup or the same tlme Plaemg relrance on the rulmg gnven in the Supreme Couﬂ

- of Paklslan verdict of November] 10"‘ 2020 referred to gbove, the dlspute of semorlty between

appellants / nommees “of Khyber Pakhtoonkhwa Publ:c Servrce Commission as lecturer in three .

Vsuccessrve batches of January 2009 Malch 2009 and August 2009 can be settled .in the lollowmcy

.'manneh : SRR 1

.' 100

'selectees of the January f 2009 batch to be deemed to have been appointed on 4

:Mrss Norul Ain selectee of January 2009 batch _]omed the serwce on February 2010 out ol‘ the total 29-.

t

_,nomruees / selectees of the same batch. Thereby pavmgxthe way for the. remdmmg 28 nommee% /




gt

. ' 2
7‘“' 2010 hex d'lte of Jommg comes earlier than all the salectees of th rcm:r\inihn two batches, i.c.

!”009 & 8/2009 Judged into the paradtam set by the Honomble Supreme Lourt of Pal\tsmn in its

ruhng ziven in 1 the Novembex 10", 2070 verdict, all sulcctees of lan 2009 baloh shalf rank senior, in .

ter mb oi senlority over’ selectees of lwo olheljbatches of March 2009 and August 2009, In the seniority

i*hst the selectees ot Mmch 2009 batch to be placed next to January 2009 bdioh, to be followed by ;'

‘ selectees of Auuust ’)009 batch. Howeve: ‘inter-se. seniority among the selcctce:. of all three batches t@

1L

be 'dete‘rmmed in accordance wnth the order of merit assngned by commlssmn for each batch separately.

To put the semonty dlspute between teaclnng cadre of the commencc wmg of Higher Education

1

. Department reterence may dlso be made the deolslon of }\hyber Pakhtoonkhiwa- service tribunal in
| appeal no. 1789/”’020 dated Jdnualy 7“‘ 2021 (Annuure - B) It has vwxdly been clauﬁed in the’
':veldlct of Khyber Pakhtoonkhwa Service Tnbunal dated January 7% 2021 that “by virtue oi having,
.apphed in. pursuance to an earher advemsement 05/2014 the app«.llam and othen were Senior to"E

‘candldates lecommended agamst adverusement No 01/2015 There us no dental ot the. fact that the:

leconunendatlon of the appellant was outcome of an earlier advertasemem ln the- uncumstanocs and in

wew of Judgmenl lepmted as 1991 SCMR-163 it lS not unsafe 1o hold that inter-se semontv 01 :
' candldates at one selectlon was to be detei mmed on theeba&s of menL ngncd to the candidaies by Lhc K

: Publlc Serwce Comm15510n It is also worth notmg that in Judgment reported as 1995 PLC (C:S) 950

it was: clcar by held that cases of cwn servants who dpphed in rospon:e to subsequerit advemsuncntil

were tmahzed-earher, whcreas cases of co—cml servants who applied- in response to calherg

advemsement were ﬁnahzed Iater for no fault on their part, the inter-se seniority ol civil servants was 10

be reckoned not from the date of ] Jommg but would be determmed through egrlier open advemsemem:;

- We dle thc‘retore ﬁrm in our view that the 1mpugned semorlty hsi is. susceptlblc lo correction and

alteration.” “Ex«consequcntla the appeai in hand is allowed-as prayed for in its memorandum

Sec: etary Local Govt Khybet Pakhtoonkhwa approached the Khyber Pakhtoonkhwa Law

Parhamentary Affalrs and Human nght Department for seeking oplmon on the Judgment of l\hybé;

| Pakhtoonldhwa Serv1cc Tnbunal in Appeal No. ]289/2020 referred to above. The L,aw Depanmenl in its

"-demsnon dated March 3rd 20"1 (Agenda ltem No 18) .(Annexure — C) explicitly supported the

'
Il

: Judgment passed by Khyber Pakhtoonkhwa Service {‘rlbunal and stated thal 1hejudgmﬁent is in line with

: iules lt is.further clarified- that in putsuance of an. earlie’r advertisement, the appellant and others are

senior 0 kho candndatee 1ecommcndod Ag,mnst later advertl-;emcnl as the plocess of sejection smm

Ty e SR
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from the ddte of advcrlrsement and. the 1ppell'lm had appired tlnounh earlier advcl tibL]llLIl[ ‘than lh'.:_-

,A pr ware respondent s No 6 'md 7, therefore is senior the prtvate res )onclcntc. No. 6 & 7. The term’

earlrer selectron means earhel recommendatlon which, mtem means that the ddvemsement in whlchj'

. the appe[lant was lecommended had been adveltrsed edrlrer tlmn the adve:trsement in whloh prtvcrre] .

_'1e5pondents no 6 & 7 were” recommended To substantiate thc alguments in mo:c e\plrcrt terms,’ thc-'

- 'Law Department placmo rehance on Federal Government Crvxl Servants Seniori ity ¥ Rilles 1993 sub-’, g

. .ru!‘es-er), which states that persons mmally appomted on the recommendauon of the selection

‘ aurh_orit,y ‘th%r’ough an. earli'er open advertisement shall ranks senior to those appointed through..

¢ .
subcequent open advertrsement » ]n view of the above, request . for (“PLA in (he Supzemc Court was

~ ned down in Sllbjbct case.

.Srmllarly 29 lecturers (BPS 17)- were recommended by KPPSC: vide Adv.No. 1/7009 and thenf}

-apponrtmentdates byJomino rhe departmenl are as under:_‘ A o

a. 01 female lecturer February 22010, ‘
b male lecturer May 317, 2010 S
'c'.,01 male lecturel October 26"‘ 010. | Ce T e

R 22 male lecturers Januar) g™, 2011

13

e 0! male lecturer l-ebluary 26"‘, 201 I
£ Ol‘male' lecturer March-8‘_‘-‘, 2011.
© g 01 male lecturer March 18", 21 B

| h. ',Ol male lecturer August 8", 2011.

Mr. Ibadullal{r Mr. Noor Rehman Syep Ralum Shah Mr Anwar Khan, Mr. Farm’m Ullah Jan, Mr ,

) Rahatullah M1 Rraz Ahmad and others submrrted their appeals wherein they have claimed that the:

. selectees of Khyber Pal\htoonkhwa Public Servrce Cormmssron of January 2009 bateh to which they

belong, have been placed junior to the March 2009 batch whrch Is an anomaly and needb 0] be rectified.

: The marter in. questlon has been elaborated in the above: paragraphs in llght of Khyber Pakhtoonkhwa :

Servrce Trrbunal / Supreme Court decrsrons and the ruling given by the Khyber Paldrtoonkhwa Law:

’Department with regards to cl.an_ﬁcatrenrgrven. on the term “Earlier Selection” com_amed in para:

1:7(1)(3)1‘ of AAPT' rUIe's 1989. h is ,abundantly clear. that eartier selection means eartier open -

: advemsemenl by an appomung authonty Their appeals are genume and based on leg,al grounds, which

needs to be consldered 1avorably and their respecuve senior rty positions be fixed before the baiches of.

| TFB
(3////[/(\ ){ /\l\ : f\ eecp‘l
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3/2009 and- 8/7009 All smnlar nature anomalles in the seniority list of different cadres must ‘be
chsposed of accordsngly to settle the dlspute once for all. l\ﬂal\mb any kind of departure from (he mlmo
0|ven in the courts aeuslons 7 law’ department op:mon wou[d create further complrcatlons l01 the .

: aggr reved faculty members and the dep"u tment

M Khalrd N’]WE!Z Assxstant Professor and 04 othels were also selected as leclurers vide Aclv No. 3/7009

They )omed 1hc department m Apnl & May 2010 They also clarm their senjor ity in BPb 17 cll]d
subsequently in BPS 18 after their promotron to be ﬁxed on the basrs of Jornmg the post in BPS - l7
Thelr appeals have. been thoroughly exammed in lrght of the prevallmg rulcs on the subject of semo'lty
: of govt employees Due consideration is also grven to the Supreme Court dcusrons attached witl the
- appeals In.this regard reference rs:made to rules . 17(1)(a) of APT rules 1969 reprodueed in l\hybcr
: Pal\htoonkhwa ESTACODE" 201] where ln the procedure for detenmnmg lnter se seniority of civil
" servants appomted thlough mmal appomtment is exp]rcnly laid down * Rule F7(1} (a)".
15 M~r Yasrr lmran and Mr. Gohar Rehman A351stant Plofessms at serlal number 37 and >8;’
. respectwely shown m the semorrty lrst ‘were’ selected as Assrstant Professors m Enghsh SUbJCCl
wude Advemsement No 02/2011 and thelr notrf catron of appomtmem was 1ssued on 3%
March 2014 I‘hey Jomed the department on 19- 03 2014 and 13- 03 2014 respectlvely ‘Those
candldates who were selected in Advertlsement No 01/2012 and 02/2012 were wrongl y placed

semor 1o them Thelr mter-se semonty 1s to be determmed in light of the Rule 17(1)(a) APT
1 , .

Rules 1989 and the clarrf' ications gwen in the above paragraphs

16 Keepmg in vrew the above clanﬁcatrons no room lS left for any doubt the xssue of the serrior~ity be
settled accordmg to chronological order of advemsement of Khybel Pakhtoonkhwa Public Service
Commlssmn, 1. e 1/2009 3/2009 & 8/2009 and not the date of joining the post However the order of

) ment assrgned| by the (,ommlssnon shall be made base for determining the mter-se semonty of the

| nommees / 1ecommendees of Khyber Pakhtoonkhwa SClV[CC Commission for each advemsemem

17. Mr I\namat Ullah Wazn (Assmtant Professor) was selected in Advemsement 112012 and has been
placed at seual No. 32 of the seniority list within the nominees of his own batch. Apparently there :
seems to be no anomaly m his semorny However if any drscrepancy eXists in his interse seniority it

‘must ‘be. sertled in confonmty to the merit assrgned by the l\hyber Pakhtoonkhwa Public: Serviee

Commlssron of .lanuary 20 12 batch




Co oy
18, The appeal of Albhﬂ Atif be dlspo:.ui of dccordmg to the order of merit assighctl, by lf(h}-'t?cr

cll\hll)Olll\hW"l Pubhc Servxce Commrswon wrth 1eg,cud 1o inter-se seniority.
S 19 The appeal of Mr Tufall Khan (Assmtant Professcu) is e\amlned in llght of seniority list as weil as

b2 //{ 2R
consohdated mer 1t of I\hyber Pakhloonkhwa of 8/2009 batch The plea glemﬂ»by Mr. Tufail is secms

genume HIS senlorlty posmon ‘be aItered as S per mtel -Se and ment a>sr°ned by Khvber Pd]\thOl‘ll\]]\/\'a

Publ:c Service Cormmssuon

-0 The appeal submltted by Muhdmmad I\hdlld Assistant Professor GCMS Balakot 1S not sustamablc, as

L the:r semonty is already dctermmed accordmg to mter-se semonly / mierit of Khybei Pakhtoonkhwa in

adveltrsemem No. 1/2008 : L o

:In vrew -of the above facts and ﬁndmgs it is requested that the seniority list of the Assrstant Professors: :my

_be correctcd accordmgly Moreover mmor corre«,tlons relatmg to change of name, qual:f 1cation etc may be

done by the Dlrectorate at 1ts own level accordmg to the request of appellants’

.'GCMS-H Ring Road

'.AQ': : .Name . Signature
1 - Prof: Shz‘ih'Féyaz'.Kharl-‘(Chai'n_nan) ~' .,
- : GCMS, Abbot.ta.bad _ o ‘_ - f}/h\/\
. P N . s A Ll !
2 “Prof. Dr. Muhammad Ayaz-(Membcr-)j \" \‘L

3 Prof: Khalrd Khan (Meinber) R . o

- Pr mcrpa! GCMS I Ring Road o ' /
. L = . A 2 f
4 M Imtlaz Ali, Lecturer (Mem er) = - _ g \ . (leq\ i

o GCMS' Peshawar Clty A B L,“L \o 7 )
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Aope‘ﬁl No. 1289/ 20.20

o -oare of Instltut'ron __07 03, /0?0' ‘

- Date of Decrsron L 07, 01 2021 |

'-'Adnan Nawaz Asslstant Engrneer Loca! Govemment & Rura! Deveiopment

‘ ,fDepartmem K.P District Mardan " - (Appellam)
VE Bﬁuﬁ
Secretary Local- Government Electlons & Rural Development Departmrnt I\ P
Peshawar and siX others, - ... (Respondents)
. Present.
Mr, Zia- Ur- RanmanTaJlk o - A =
A dvocate S A . .. Forappellant.
Mr. Muhammad Rraz Khan Palndakhei | o
1‘Assrstant Advocate General S N ...+ For officlal respondents, -
MRHAMID FAROOQ DURRANI, .. CHAIRMAN
- MR ATIQ -UR- RFHMAN ‘WAZIR, o ‘ R “MEMBER(E)
OUDGMENT S o

| - .:by reSpondent Nol In the order, departmenta1 appeal of the app%%%‘?o

2 B It s prowded in the memorandum of appee‘ﬂ that consequent o

-dumrssed upholdrng the semorlty list- dated 08. 11 2019, . \o,‘o_e

HlAMID FAROOO DURR_ANI CHAIRMAN -

1. " - Instant appea1 has been preferred agatnst the 0|der dated 07.02.2020 -

advertrsement No 5/2014 dated 15 09 2014, the appeilaht apphed for the post

of Assrstant Engmeer Upon completron -of process of recommendatio.r for

B appomtment the Pubhc Service Commission: renomrnended the appellahr for -

'.appomtment on 09 09 2015 The ensulng appolhtment order of the dppeliant

was, rssued on 11 11 2015 Consequentty, he submitted arrlva! reporr on 3

"-.;2_4.1_1‘.29157 SRRt S ATTE TED

iR
thybpr akhmnkh wa

Larmce o
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l‘(;hn 11.01 2018 a tentatrve senlouty list Was l.aSLled by the respondem 5'

h No.vi"; The name of appellant found mentron atS—No 8 theieol On 29.06, 2018

:' .“ a ﬁnal senrorrty lrst was Issued in whlch the name Of app(.llant appea,ed at's,
.101 Thc list was . questroned through departmental representatlon on

18 07 2018, Wthh remalned unanswered The respondent No. 2 due to
'obJectrons by the appellant referred the lSsue of senronty to respond nt No

S/K. P Publlc Serv]ce Commrssmn whose leply was received on, 08. OS 2019, The

mdtter was also. referred to respondent \lo 4/Establ|shment Department wh!ch :

‘ rL.p!Ied that the senronty may be oetermlned on tho basrs of order of ment-

' "assrgned by PUb|lC Servrce Commrssron Subsequently, the order-of ment was
also provaded by the PSC It is clalrned that the appellant was_placed on top of
- the merlt llst For reason best known to the respondents the Issue was yEt -
agarn referred to the Establrshmenl: Department Resultantly a. subsequent
i .senrorrty lrdt was lssued on 08 ll 2019 whereln the appellant was pla ed at§.,

: No 7 mstead of S. No 5 whrle the prrVate respondents were noted at Sr. Nos, 5
. “*—-—-—ﬁ

———————

and 6 respectlvely A departmental representatron was ﬂled by the aopellant

whlch was !dlsmlssed on 07 02. 2020 hence the appeal.in hand

'00,

3 | Learned counsel for the appellant as weli as learned Assrstant Advocate

i General on behalf of offucral respondents heard and avallable retord examined

,wrth therr assrstance The pnvate respondent No 6 wa.. proceeoed agarnst e>t-

e
N

' parte due to her non- representatlon on 11 09 2020. Similarly, on 30.09. 7020

e

——s o

|espondent No 7 was alco placed ex-parte They, tlll date dld not cho S NSTEQ

apply for settrng aslde the ex parte proceedrngs ‘ _ P\

the appellant argued that the prlvate respondents No 687 vvere recomma nded - '

for appo:ntment by the Publrc Service Commlssron consequent to advertrsement -

..u-



s -senrorrty list, - as well as the order dated 07 02 2020 were not sustarn

No 1/2015 daLE‘d ot 01 "015 On the other hand th

' rccommended on the basis of advertbement '\u .)/2014 The reapor dents

contended that the appeliant's

respondents were at S, No 17

"Irable to' be str uck- down He relred ‘on

' ti ercfore could not be placed senlor to the appellant He also rererr

. inter-

7'950 1993 PLC(C 5) 1005 201~:-PLC(C S) 335 and PLI-2004- -Supre
| 4354. - | |

se merlt tist rssued by Khyber Pakhtunl\hwa Public Servrce Commrsuon and

. ,._a-..—..._‘

and 18 thereof, In hrs vlew the .mpugned_

Judgments leported as 199U-PLC( )

Learned AAG Whl|€ respondmg to the arguments from’ other slde laid

g e S S

e e s e
T . s ._,,.,.......-. -“‘"'

| %UCh emphaSlS on the Competence and marntalnabil:ty of rnstant appea\lln hi“

' fdated 07.02, 2020 passed by respondent Nol AS the subse

B L S

- o e SO
= r— ———r——. l_ — ——— .;:7"

©

]118 07. 2018 however no servrce appeal was preferréd by hlm after rcmalnlng ;

[

1 A

,unsuccessful in gettmg relref.jrom the- departmental outhorlt|es rle was 5'

e appellant applied and wac .
’d o the .
S name was at the top of ment while prlvate: ;

able and' |

me Court-:

M “" .
, vrew twe appellant questloned the senlorlty Ilst of /-\55|stant Engrneeu on .

_‘therefo're ba”ed i Sme’ttmg a departmental appeal agalnst the. order -

quent appeal of

c .appellant was not competent the appeal in hand was also not to be proceeded :

- erh Regardlng rnerrts of the case Iearned Asstt AG ref_erred to RLlle L7(1)a@)

j;t"Transfer) Rules, 1989 and conterrded that the lmpugned cemur.cy llst

of the Khyber Pakhtunkhwa Crvrl Servants (Appolntment

§€f

| properly drawn whrch did no* requrre any alteration, {; \ C
S We have carefully examuned tnc record and are of the opifion thdl the

reply to the appeal in hand was Jomdy submltte
- The reply is acanty, evaarve and no support]ng doc

therewlth

d by respondents 'lo 1 to §

umcnls, have been appended

n.-.q... 1 s

AT’{ESTED

"Promotlon and -

op\l
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orders of two females & ﬂvc A55|stant Engrneers were notiﬁed on same-day |, e,

™

-

1

On I@.(.Ord there is a notmcatlon provrdrng final Senlorlw st of r\ \-mt

Engrneers BPS 17 as atOOu on 31 O'% 2018 Whe name of appel!ant IS notcc".

. agarnsl S No 10 whrle those of private respondents appeared -at S No 3 ancl |

9 An appea! was submrtted by the appeflant on 18. 07 2018 questrun.ng, the-
order of senrorlty contamed therern The proceedrngs were taken up by tneb
respondents and the Local Government Elections & Rurai Development
Department through letter dated 04 03. 2019 addressed to the Secretary Khvberé'
Pakhtunkhwa Publlc Servrce Commrssron soyght_ clarification with- r’egard to‘f:f-‘
rnter -Se senrorlty of the ofﬁcers On 08 8.05.2019, the Asslstant DlrectorI of

Khyber Pakhtunkhwa Public Servrce Commtsslon/respondent No replled to the'-a

L letter dated 04 03. 2019 It was detarled In the' reply that five. posts of Asslstant.-‘ﬁ. ,

_were advertised: vrde Advertrsement No. 05/2014 Subsequentlv srxtecn posts

of Assrstant Engtneers (Crvrr) and two posts of female quota were advert |sed- |

vide Ad\,ertrsement {\o 01/2015 Intervrews for the posts agarnst female quota
were conducted on 16 07 2015 d|rectiy whHe for the posts agarnst general

1 ouota abmty test was conducted and then mtervlews were arranged Female

candrdates (respondents No. 6 & 7) were recommended on 21.08, 2015 whllst' L

| candldates of Advertrsement No. 05/2014 on 09.09.2015; Thl_ appomtmcnt

11 11 2015 It was however opmed that the candrdates recornmended agalnst

m-l“’"

Q
Advertisement No 05/2014 were senlor to candrdates recommended against ?_._l

advertrsement No 01/2015 It was also suggcsted that the- vrews of the
'\....—«

Establlshment Department on the SUbJECt matter shall- -also be obtained,

' Consequehtly, the Secretary Estabhshment Department Khyber Pakhtunkhwa

Peshawar was contacted on 22. 05 2019 through a Ietter ‘whose reply dated.

ATTESTED

: Engrnejr Crvrl) (BPS~17) In Local Government & Ruraf Development Departmentaj' -




at

r\__ﬂ -

07 0Z. 2020 on the ground that the lmpugned frna\ senront\/ list Wa' e

. o cou\d warrant for rnterference \n the sen\onty list a\ready:;f’ ;

provrded ‘that. persons selected for appomt rent 4 D AN

15.07. 2019, awas in. terrns t\rat he Pu*‘tr uctvrce Comrn'esron gy 'be

- ~approached for” submrssron of Order of men“ of both the male and,fem;ﬂe

3 |ecommendee: an. KP P;:C/n.spondent No. 5 provrded the lcqul:.‘rte 1nter-se

' P

il’l’l@l.t !rst on 19, 08 7019 wherern, it wac rncorporated rn unarnbrquous term<

'--jthat the: name of appeuant was placed at No. 1 of the rnter~se merit of :

G« Ao Tde gyt tl»wwﬂ"‘w

‘[recommendees agarnst Advertisement No OS/“OM ‘while the namec of

pondents No 6 & 7 were notcd agarnst S No 17 and 18 respcctlvety '

SN

‘having been recommended in pursuance to Advertlsement No., 01[30 15.

. 6-.1. - On the record there is a copy of. another notifscatlon dated(Q8,11 20@,

i AVEINER A ey

rovrdrng substrtuted frnal seniority  list of f\ssrstant rngrneorq BPS-17 as stood.
. On 31.10. 2019 Surprrsrngly, ‘the names of pnvate respondents found mentlon at
-:S No 5 and 6 whlle that of appel\ant at - No, 07 1tis rmportmt to note that
the list was drawn subsequent to the provrsrons of rnter s¢ merrt list by K.P -
‘- Publlc Servlce Commrssron Aggrreved fro the Hst the epue'lant submr\;ted

departmental appeal Tne appeal/reservatrons were, howevOr, rejected en

strictly In. accordance With t'ne re,le\/ant aw/.ules No lQUl : hO\P WdS"lQ

7. Advertrng to Ru\e 17 of. Khyber Pakhtunkhwo Qtvlla.-...,'ﬂ

(Apporntment Promotron and Transfer) RU\% 1989, rcferreJ to by :

T

partles it surfaces that the’ senjority :nterrse of . crv\l eervlyf_.";' ""’,m

servrce, cadre or post) shall be dete rmrned in. the case r_;per sons appo\nted Avy

the lnrtra1 recruitment ‘In accordar.ce whh the, omer of rnr 111 238 |gged by th

Commrssron (or, as the case mav be, the Deoartmentg_s_,..},iﬂ ;
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- .
: ,hail rank senior to- the persons sele ted in a latcr selaction, (Undariining 5.+

' _apphed)

In tne rnstant case, the Public Service Commlssion/%'espr.rr‘rdent No. 5 had

© o3 cl ar stan '_ hat by . virtue o hav.rrg applle cr ln [‘JU1bleil\.'_.L0 an e:srhcrf
.advertbement (05/2014) the appeilant ‘and others were Senl()n w0 candrdates;.
recommended agalnst advertrsement No. 01/7015 1* was duiy communifaLed to‘g‘_ -
- respondent No 1 through correspondence dated 08 05. 2019 There s no denra'.;_'
'lr,of tne faCt that the n.comrnendatton of appellant was outrome of earller
', advertisement In the crrcumstanres and In view of judgment renorted as 1991-2
'SCMR41632 itis not unsafe to hold that Inter-se ‘seniority of tn" candldates atl
E 'one selectron ‘was to be. determmed on the basrs or 'nent assigned to the-‘. |
g candrdates by the Pubhc Servrce Comrnissron It 1s..als0" worth notlng that m
]udgment reported as 1993 PLC(C S) 950 It was clearly held thaL cases of cwil
) :'servants who applted rn respohse, to subsequent advertrsemenl were ﬂnahzed

»earher whereas cases of co- crvn servants who applled In response to earher.

dvertrsement were frnahzcd \ater for no fault-on thelr part thc seniority 1nter«
se of civit Servants was 1o be reckoncd not from the ddte of joining but woutd

‘ _be dctermrned through earher open advertrscment We are, therefore, firm- 1n

our vrew that the 1mpugned senrorrty lrst rs suscepttbte to correction and' |

alteration. S o

8. Attendrng to the Ob]E_’CUOI’] of earned ARG regardrng ompetence and‘
_ malntamabrhty of dppeal in hdﬂd itis sufftclent to note tnat tnc ap p.ellant, due

to non frhng of service appeal against the earlier s~nrorrty Ir s not’ precluded

\Q\p ;Afrom prefernng the appeal in hand. Any wrong commltted by tirc respondents,.

: cuimrnatlng rnto rssuance of frésh senrorrty list, provlded fresh cause of action to |

ATTEST / ;g“r*rmm.,_

C .
¢ \rue >
oo N
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a cm. servant/appeliant. The objection of learned AAG 13, therefore, overruléd

 hereby. T - - |

9. Ex Consequcm.a the appewl in hand is: ahowm as o ucu 101 in its

h memorandum Th:’ partaes are, however, left to bedr 1 5 thL. costs Fkle
L "be cons:gned to the record room. B
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GOV_ERNMENT OF KHYBER PAKITUNKHWA
~ LAW,PARLIAMENTARY AFFAIRS AND
HUMANRIGHTS DEPARTMENT .

" MINUTES OF THE SCRUTINY COMMITTEL MEETING.

" (AGENDA ITEMNO. 18) - RS

o SERVICE APPEAL NO. 1289/2020 _ADNAN_NAWAZ, VERSUS _SECRETARY Lo.cm.,f
 GOVERNMENT AND OTHERS. - ‘ T - - '

A:meeting of the Scrutiny Committee was held on 03.03,2021 at 11:00 A,M, in the office of Secretary,”
Law parliamentary Affairs & Human Rights Department under his Chairmanship,to determine the fitness:
of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate
. General M r.iMuI}'ammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa. ' '

o
Sl

\ 2. - The Chaitman of the Committee invited the representatives-of Local Government Department
Y Mr. Niaz Ahmad, Addl: Secretary alongwith Mr., Abdul Shakoor, 8O, Mr, Hamid Salcem, Law
Officer, KPPSC and My, Muhammad Yousaf Deputy Secretary R-111, Establishment Department
to apprise the Commitiee about the- background of the case which they did accordingly and stated that
- . appellant filed the:subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby
 -the Departm‘e11tex|l Appeal of the appellant was dismissed and the senjority dated: 08.11.2019 was upheld
- with further prayer to direct the respondents to correct the seniority list by placing name of the appellant
~ at-serial No. § instead of serial No. 7. The Khyber Pakhtunkhwa Service Tribunal allowed the subject
service appeal as prayed for vide order dated: 07,01.2021. Now, the Department intended to file CPLA
" against the judgment on the following grounds: o - ' , g

GROUNDS/DISCUSSIONS%

3. “The rcprcscmativé of Khyber Pakhtunghwa Public Service Comumission, present in the meeting,
supported the judgment assed by the Khybs Pakhiupkhw: Service Tribunal and stated that the judgment

i1 iine with rules. ¢ further added that in pursuance o an earlier advertisement, the appellant and
others arg senior to the candidates recommended against_later Tdvertisement. He further added that

e

process of ;;c!‘ggi,o\n_ﬁla;rt,s from the date of advertisement and the appelfant had applied through carlier
advertisement then_the private respondents No. 6 and 7, therefore, is senior than the private respondents .
No. 6 and 7. He further added that term “earlier selection” means ea lier recommendation. The Scrutiny
Committec observed that the advertisement, in which the app‘e’&ﬁt Was fecommended, had been
adveitised - earlier, than - _t_hg_:a_cl.y_gérytjiement'in- which the private respondents No. 6 and 7 were

recommended. 1t was - further sbserved that though thie appointments of the appellant and private
ded in earlier

* respondents No. 6 and 7 have been made on the same day yet the appellant was recommen
advertisement. During the course of discussion the representative of Bstablishment Department produced
rules of Federdl Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)
Rules, 1993, “persons initially_ appointed on the recommendations of the selection authority through an
earlicr open ad.ﬁ[t_i,ggm,g]j;'§bg,l:l.;r@gﬁggiur.mmose appointed through & subsequent open advertisement.”
The - representative of Establishment Department'produced s judgment of Federal ‘Service Tribunal
reported in 1993 PLC(CS) 950 on the same issue which support the instant Judgment, the yepresentative
alse sup‘p'or,tg:d| the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee
~ obszrved that based upon above discussion, no plausible grounds exist against which CPLA could be filed

4 of Khyber Pakhtunkhwa Public. Service

in the Supreme Court. of Pakistan as the “tepreseniatives of Khyber
Comimission zihd Establishhment Department both supported the impugﬁb”d'jﬁﬁg'fﬁ‘éiifl""""

DECISION:

4. _Hence in view. of above, it was decided with consensus by the Scrutiny Committee that the -
-subject case was not a fit case for filing of Appeal/CPLA in the Supreme Court of Pakistan,

(-l S
: ,y ( & \/\_;w‘\ Nl T
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e Dr.‘Zohara J’gbeen,. etc.-(In all cases)

- For‘the respondent(s): Mr Amir Sana Ull’lh ASC (For R.1)

d‘esq'rib‘l'ed hereunder.

1[’\'( THE SUPREME COUR'E‘ OF PAKISTAN _ .
(Appellate Jurlsdlctlon) , e

“ . present:
Mr. Justice Manzoor Ahmad Malik
Mr. Justlce Syed Mansoor Ali Shah

| CLATB2.L to 766:L of 2012

{on appeals from the judgments of Punjab Service Tnbunal Lahore ‘
Dated 26.03. 2012 passed in Appeal Nos. 3776 to 3780/ 2010)°

o .;.'....Appellant(s)
Versus

Muhammad Aslam- Pervauz etc {in CP 762-L of 2012)
Aftab Ahmad etc. (In CP 763-L of 2012)

-Shahld Mehmood, etc. {In.CP 764-L of 2012)
‘ Muhammad Mehdl etc. (In CP 765-L of 2012)

Fayyaz Ahmad Chaudhry, etc. (In CP 766 L of 2012)
. - Respondent(s}

. For the appelldnt(s): - Malik Muhamma‘a Awais Khalid , ASC.

- (In all cases)

" For respondent Nob.2' to 4 Ch Zafar Hussain Ahmed, Addl. A.G.

Mr.-Ali Bahadur, Secretary, Population
" Welfare Department.

Mr. Khalid Pervaiz, Addl. Secretary

a/w Tania Malik, D.S.

Arooj Naseem, S.0.

Dait(;‘ of ,hearir{g_:' , 10 11.2020
L - ORDER

Al
-

Syed Mansoor Ah Shah J.- The questlon that arises in this

o " case 1s.regard1ng the seniority between the appellants (promotees)

vis-a-vis the réspondents (direct app_ointeés),-‘both. appointed to.the -

‘ post c|>f _ District- Population’ Welfarq'Ofﬁéer/ Deputy Director {(Non-

-+ Technical) (BS-18) close in time to each other in the manner

.

_ 2 'Elirieﬂy the facts are'that the direct appointees (respondents)'
_ .were recommended by the Punjab Public Service Commission

'(PPSC) and appomted vide order dated 03:.12. 2003 as Deputy”
: K Director /District Population Welfa.re Ofﬁcer {Non-Technical) in BS-

18 On the other hand the appellants were recommended for

,promouon by .the Departmental Promotion Comm1ttee (DPC) on
24.11. 2003 however, their notifications for promotion were issued
‘ - successively as follows the promotlon notification of Dr. Naureen-

”:_Asghar was 1ssucd on' 2. 12. 2003 whlle that of Dr Zohra Jabeen

o be \
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- C.A762-L to 766-L of 2012 - -,

; Both the provnsmns are reproduced hereunder

-and Dr. Faukhanda Almas who were recommended for promotlon '
in. the same’ DPC but subject to, the completxon of their ACRs for ..
the year 2001 -2002 were-notified for promotion on 10. 4.2004 and
S 24 11. 2004, respectxvely Dr. Zubda Riaz (appellant no.3), however

was, m1t1ally deferred in the DPC held on 24.11. 2003 ‘and was later .

) on con51dered in 'the DPC held on 12.10.2007 and notxﬁed for

"promotlon on 2642008 'lhe senxonty list prepared by Lhe

depaftmcnt placed the appellants over the respondeqts who ‘were

B appomted through d1rect reciuitinent. The respondents made a

representatxon before the Chief Secretary, Wthh was dlsmlssed on

- 27, 9 2010 whereafter they preferred an appeal before the Punjab

Servxce Tmbunal whlch was allowed through the impugned

A _]udginent holding . that the respondents were senior to the
'appellants ‘with the - ‘direction to the depa:tment to Te-draw the -

: semonty hst accordmgly To consider ‘the questmn of- semorxty

between the dppellants and. the respondents, leavc was gr anted by,

) thls Court on 20 12 2012

3.'. To answer the question regarding scmonty between: the -

' appc]lanlb and the respondento, proviso to séction 7(2) of the

Punjab Civil Servants Act; 1974 ( ‘Act") and Rule 8 (”) alongwith its

""Explanatxon unde1 the’ Punjab Civil Servants {f\ppom,trnent &

A‘_Condltxons of . Service) Rules, 1974 ("Rules“) need to be examined.

"Sectlon 7. Seniority - (1) ..
().) Semonty In a post, service, or cadre to which a c1v11 servant IS.
promoted shall take effect from the date of regular appomtment to.
t]xat posti '
’ \ . Prov:ded thai civil servants who are selected for promonon
Cto a hxg,her poet in one batch shall on their promotion to the
: h:ghcr post 1etam thelr inter-se’ semorxty m the lower post. -

: '3 ," Rule 8. The semonty inter se of persons appointed., to posts in the same
glracle in a functional unit shail be detenmned !

(2} The semonty of the persons appomted by initial recruitment to the
grade \'xs a-vis thosc appointed otherwise shall be determined with
1c1c,r(.nu. to the date of contmuous appomtment to the grade; provrded
that if two dates are the same, the person appointed otherwise shall rank
_ semm to the person appomted by initial recruitment; prov1ded further

1111¢;1L inter se semonty of person’ belongmg to the same category will not
hc altcied.
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Explanation— In case a, group of persons is seleeted for initial

appomtment at_one time, the earliest date on wh1ch any one out of the

all persons in . the -group. Similarly in case a group of. persons . 15
.mpmnu.d otherWISe at one- tlme in the same office order the ear liest date
orni which any one Ok.lt of the groupjomed the service will be deemccl to be
the date of appomtment of all persons in the group And the pemons ‘in
¢ach group w1].1 be placed with reference to the continuous date of

‘ appomLment asa group m order of their inter se semorlty

Accordmo to the above provxslons, if civil servants are selected for
i

© promotion in a “batch!” or as a “group of persons?” then the date of
» promotion of all the persons in the batch or the group shall be the

. . ‘date whien anyone. of them was first promoted to the post a.nd they

shall rctcun their mter se seniority. The word “batch” used in
section 7 of Act has been interchangeably used as “group of
person:-i,"- in Rule. 8. Ordinary dlctlonary meanmh of the word
.'batch"' i_s people dealt with’ as a group or 'at the same time".?

-’l‘herefore appellantb in lhe same gmde, when conmdered‘and

recommended for promouon for the next grade in the same .
‘ Depart mcntal Promotion Comrmttee (DPC) pass for a “batch" or

“group of pelsons and therefore as per the above prov1sxons w1ll be

consnd red to ‘have been promoted from the date  when the filst

| ameng st the batch was pr omoted and will also rethin their inter s

senijority of the lower post. In thls legal baekground the three

. appell’mt were recommeénded for promotion to BS- 18 in DPC -
-[dated 24,11, 2003 One of them i.e., Dr. Naureen Asghar was
' promo on 2.12. 200 thus the entlre batch of appellants/
‘, promolv es v'ho were recommended for promotlon in the same DPC
- namely Dr. Zohara Jabeen and Dr. Farkhanda Almas shall be
El,consrdu ed to have been appomted w.ef 2.12. 2003, the date of

promotion of Dr. Naureen Asghar one of the promotees from the

same bt Lt('h or group of persons. Further their inter se semonty '

a.mong:;;t the promotees. shall be ‘the same as mamta.med in the

lower l.nmL as per the plOVlSlOI‘IS discussed" above However, Dr

Zubda It mL (.:Lppellant 1no. 3) who was deferred in the DPC held on -
- 24.11. 2003 on the ground ‘that she was on a long leave and was

suboe(--.lenﬂy recommendn.d in the DPC held on 12.10.2007 (after :

| Term uscd in the Proviso to Section 7(2} of the Act.
2 Term used in the Explanation to Rule 8(2) of the Rules. :
3 Shorter Oxford Enghsh Dictionary, Sixth edition Volume 1 p 196
" Chambers 21% Century Dictionary p 109 and Cambridge Advanced Learner's

o Du:tlonarv Fourth Edmon Cambndge Uniiversity Press p 118

group joined the servxcc will be’ deemed to be the date of . appomtrnem of -

<

o

o
a
e
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alm0°.t four yea_rs} and promoted .on .2642008 cannot- be,

-.eons1de1ed to be from the . same ‘batch as that of the other '

appellams selected m the year 2003 and therefcne the above.

promsmns do not come to her rescue. Her semorlty will ‘be fixed .

acc_:prdmo to ‘the ‘date of her. promouon The respondents were,

appqmted through initial appointment on 03.12. |2003 a day ai‘;ter

-~ the 'prom.otlon of the first pr omottee out of the batch of promot%s,

hence the respondents will fall under the appellants Therefore, the.

‘ semm ity oi the appellants No.1 & 2 'shall be re-fixed above the

respond nts. m the manner dlscussed above and of appellant No 3

accordirig to. he1 date of promotion. For the above reasons the,

g 1mpqgned Judgment 01 ‘the _’I.‘r1bunal dated: ">b Oo 901.’2 is set asmle

ancl thu c dppeals are dllOWCd accordmoly

Jlldge.
Annoﬁnt:_éd.
- Lahore, -. v . o C 0
- ond Dccembel 2020 o _ ‘ - Judge

Approved for reporting. L
bal . NS



