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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR'
Service Appeal No.36/2021
Mr. Sajjad Hussain
----------- Appellant
\'A

Government of Khyber Pakhtunkhwa through Chief Secretary & Others - . .

________ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No.

Respectfully Sheweth;

P

BNl ol

limin jections:

. That the appellant has no cause of action to file the instant appeal and is badly time

barred. |

That the appellant has no locus standi to file the instant appeal.

That the instant appeal is not maintainable in its present form.

That the instant appeal is bad for non-joinder and mis-joinder of necessary parties,

" That the appellant has concealed material facts in the instant appeal.
.- That the Appellant cannot seek the relief sought in the Appeal as the same goes

against the spirit of the law and the judgments on the subject matter. The Appeal

s thus cleatly barred by law.

That the instant Appeal is filed on the basis of blatant lies and skirmishes hence
this Hon’ble Tribunal has no jutisdiction to adjudicate the instant Appeal.

That the claim of the Appellant is concocted, malicious, baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither supports the claim of the Appellant, nor do they suppc!)rt the stance of the
Appellant.

That the instant Appeal is based on malafide and so are the acts of the Appellant.
That the instant Appeal is nothing but wastage of precious time of this Honorable
Tribunal, and has been filed with ulterior motives for annoying, disrupting and

- . creating obstacles in the life of the Respondents therefore, warrants dismissal.

11.

12.
13.

That the Appeal as framed is not maintainable as the Appellant has no locus standi
and legal character to file the same.

That the Appellant is esstopped by his own conduct.

That no vested rights of the appellant are violated.

Para wise reply: ‘ o :
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Para No.1 of the instant appeal pertains to record. %
Para No.2 of the instant appeal pertains to record.

Para No.3 of the instant appeal is correct. Hence needs no reply.
Para No.4 of the instant appeal pertains to record. However, three different

‘advertisements were issued i.e. Advertisement no. 01/2008, and 03/2008. Against

these advertisements appointments were made, however due to the discrepancy
in the seniotity of various individuals, various representations were filed, for the
decision of which a proper committee was constituted and the committee in light
of the law and the judgments of this Honorable Ttibunal and the Apex Supreme
Court decided the representations in accordance with the law, and gave correct
seniority to the answering respondents. The whole premise of the appellants case
is based in malice and they have concealed the committee report with ulterior
motives from this honorable tribunal.

Para No.5 pertains to the record, however the facts laid in para 4 above are

-emphasized. It is reiterated that against the representations so filed, a committee

was constituted in which it was decided that the appointments against prior
notifications/advertisements will be considered senior as opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective of whether their recruitment process was initiated before
notification/ advertisement dated 01/2008. Itis also pertinent to mention that the
first appointment was from Advertisement No. 01/2008, which is also being
concealed by the appellants.

Para No.6 of the instant appeal is incorrect hence denied. The appellant was
placed senior to the answering respondents, where as he should have been placed
juniot to the answering respondents due to the reason that his advertisement was
later in time than that of the answering respondents, hence making him junior to
the  answering respondents '~ who  were  appointed  against
notification/advertisement pror to the appellant’s notification/advertisement.
And the same was laid down in the findings of the Committee.

Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was cleatly held that cases of civil servants who applied in response to subsequent
advertisement were finalized eatlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not from
the date of joining but would be determined through eatlier open advertisement.
(Copy of the Committee teport is Annex-A)

(Copy of the Relevant Documents is Annex-B)

Para 7 of the instant appeal is incorrect, hence denied. The seniority of the
Appellant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-
mentioned facts. The facts laid in paras above are reiterated. It is added that
promotion was due to the directives of the competent authority that promotions
be made itrespective of the seniority issues.

Para No.8 of the instant appeal is misconceived, hence denied. There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well as Seniority list
since 2009-2021 were required to be rectified in accordance with well settled
established principles as laid in rules, laws and reported judgments on the said
subject, and were duly rectified by placement of the answering respondents on
their current seniority. The seniority list is well within the bounds of the law and
according to the dictums of the supertior courts as well as this honorable tribunal.
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10.

11.

a.

b.
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Para No.9 of the instant appeal is misconceived, hence incorrect. The Appellant
has now been rightly placed in the Seniority list. No deptivation of his due place
in the seniority list has taken place, and those placed ahead of the Appellant have
rightly been placed in accordance with the rules, laws and reported judgments as
provided in the findings of the committee. Furthermore, no illegality as falsely
claimed has been committed by the answering respondents.

Para No.10 of the instant appeal pertains to record, hence needs no comments
by answering respondents. Moreovert, the tepresentation and the appeal are badly
time batred.

Para No.11 of the instant appeal is incorrect. The Appellant is not aggrieved and
has been rightly placed in the seniority list, in accordance with law. The Appellant
bereft of any cause, legal grounds and standing before this Honourable Tribunal,
the whole premise of the Appe]lant s case is based on contradictions and
falsifications.

GROUNDS

‘Ground A is Incorrect as laid. As explained above the impugned notification as
well as seniority list circulated thereunder is well in accordance with the law.
Ground B is Incorrect as laid. Thete has been no illegality committed and there
is no negation or deviation from the legal course, rules or policy by the answering
respondents.

Ground C is completely misconceived, hence denied. The said seniority list has
been rightly been issued keeping in view findings of the inquity report and the
laws on the said matter, there is no intention to accommodate any blue eyed as
has wrongly been alleged by the Appe]lant
Ground D of the instant appeal is incorrect. As per the judgments of the
Supreme Court, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relevant portion of
which has been produced herein below:

“Civil servants whose seniority was relegated despite they were recommended and assigned merits
by Federal Public Service Commission earlier than co-civil servants and who also assumed
charge of the respective posts on regular basis earlier than co-civil servants, had challenged order
of relegating their seniority alleging that the order was illegal, unjustified and against principles
of natural justice---Civil servants though were recommended and assigned merit by Public Service
Commission and also were appointed earlier than co-civil servants had applied for posts through
advertisement subsequently issued by the Commission whereas co-civil servant had applied
through advertisement isswed earlier by the Commission---Candidates who applied in response
to such advertisements, were interviewed by the Commission at di ifferent stations and selections
were also made at different stations and that process took sufficiently long time-—Cases of civil
servants who applied in response fo subsequent advertisement, were finalised earlier whereas
cases of co-civil servants who applied in response to earlier advertisement, were finalised later for
no fanlt on their part---Civil servant's joining earlier than co-civil servants, was immaterial as
sentority on inttial appointment by way of selection through Commission was not reckoned from
date of joining, but would be determined through earlier open advertisement as provided in para.
A1) of General Principles of Senzority, 1989---Anthority had rightly determined seniority of
co-civil servants over civil servants on the adyice of the Commission.”

Ground E of the instant appeal is incorrect as laid. As per the judgments of
the Supreme Court, it is the first advertisement ptior in time which is going to
take preference. Reference can be given to the decision of Khyber
Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7* January 7%,
2021, relevant portion of which has been produced herein below:

“By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior to candidates recommended against advertisement No. 01/2015. There
is no denial of the fact that the recommendation of the appellant was outcome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632,
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it is not unsafe to hold that inter-se seniority of candidates at oneSelection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission.
It is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent advertisement were
Jinalized earlier, whereas cases of co-civil servants who applied in response to earlier
advertisement were finalized later for no fanlt on their part, the inter-se sentority of civil
servants was to be reckoned not from the date of joining but would be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
15 susceptible to correction and alteration." "Ex-consequentia, the appeal in hand is allowed
as prayed for in its memorandum."

Ground F of the instant appeal is incorrect as laid. As per the judgments of the
Supreme Court, it is selectees of the first advertisement priot in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent advertisement were finalized earlier, whereas,
cases of co-civil servants who applied in response to earlier advertisement were
finalized later for no fault on their part, the inter- se- seniority of the civil
servants was to be reckoned not from the date of joining but would be
determined through earlier open advertisement.

. Ground G of the instant appeal is incorrect as laid. The appointees were

previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by vatious
tepresentations, based on which a committee was constituted and according to
the findings the committee, the previous seniotity list was deemed unlawful and
was rectified through the issuance of a new seniotity list in accordance with the
law. The said seniotity list has been rightly been issued keeping in view
findings of the inquiry report and the laws on the said matter, there is no
intention to accommodate any blue eyed ot any ulterior motives, as has

wrongly been alleged by the Appellant.

. Ground H of the instant appeal is incorrect. It is again stated that the issue of

seniority of candidates has been addressed in various judgments, which have also
been clarified in the report by the committee.

Ground I of the instant appeal is incotrect as laid. It is very clear by now that
even if the recruitment process of the first advertisement was slow and was
completed after the advertisements No. 03/2008, however, still the selectees
appointed against the prior advertisement would be preferred over the selectees
of the advertisements issued later on. When it comes to the seniority list.
Reference can be made to the ruling given by the Honorable Supreme Court
‘of Pakistan in the November 10%, 2020 verdict, all selectees of Ad No. 1/2008
batch shall rank senior, in terms of seniority over selectees of Ad. No. 3/2008.
However, inter-se seniority among the selectees of all three batches to be
determined in accordance with the order of merit assigned by commission for
each batch separately.

Ground ] of the instant appeal is incorrect as laid. As per the judgments of the
Supreme Court, it is the selectees of first advertisement ptior in time which is
going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was cleatly
held that cases of civil servants who.applied in response to subsequent
advertisement were finalized eatlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the intet- se- seniority of the civil servants was to be reckoned not

t
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~ from the date of joining but would be detenmne«él eiar]jer open

advertisement.

. Ground K of the instant appeal is denied as laid. The Appellant has not been

subjected to any ulterior motives, but instead he has been sub]ected lawful
procedure of rectifying the impugned seniosity list. The teported ]udgment

1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwla service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement ptior in time which is
going to take preference over the selectees of later advertisement.

Ground L of the instant appeal is incorrect as laid. The example of the “once
the black sheep entered the directorate, the whole seniority list was disturbed”,
is uttetly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appellant nor have any
illegality been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appellant Is unsubstantlated and not
based in law.

. Ground M of the i mstant appeal is mcorrect and has been responded to in great

detail above. |

. Ground N of the instant appeal is incorrect as laid. The alleéed “juniors” who

have been placed ahead of the Appellant in the seniotity list have the
preference to be placed ahead of the Appellant as per the above mentioned

judgments. I

0. Ground O of the instant appeal is incorrect. No such addin'énal grounds exist.

Itis therefore most humbly prayed that the instant appeal is meritless, may

please be dismissed with cost.

Date: ___/ /2023 Respondents
THROUGH W
| (ALI GOHAR DURRANI)
Advocate ngh Court

0332- 9297427
khaneliegohar@yahoo.com

Shah |Durrani | Khattak
(aregistered law firm)

House No. 231-A, New Shami Road,
Peshawar.
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‘{ . BEFORE THE HONORABLE KHYBER PAKI-ITUNKHWA SERVICES
TRIBUNAL PESHAWAR

......

Service Appeal No.36/2021 |

M. Sajjad Hussain

VS !
|
Government of Khyber Pakhtunkhwa through Chief Secretary & Others

........ Respon('ients

g

I, do hereby solemnly affirm and declate on oath that the contents of the

. . |
accompanying parawise comments are true and correct to the best of my

knowledge & belief and nothmg has been concealed from this Honorable

Ttibunal . |

S
(Deponent)
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Director General
- Cominerce Education & Mambemenl Sciences,
:l\h\, ber Palxhtunkhwq P(,sha\vcu

Subjcet: S S]I‘N]IO’RIT\: ISSUE OT TLACHING LADRE AS STOOD ON 3j- 12~ "070

_::Referen_ee':' Your ofﬁce order bearmg Endst., No DuCE&szAdmn/anu:ry Gen; /1312(1-4'2)'

N

‘- Dated 23/02/7021 on the subJect noted above -

,The issues relatmg to.seniority of 1ea«.hmg cadre refened to the committee have been
'thoroughly e\ammed and dlSpOSed of as per deta:l g,:ven in the followihg pamgnaphq

The appeals Iodged by Muhammad liyas Assnstant Professor G(.MS Karak and Muhammad

' Zahoo. GCMS Mansehla are oenume and acceptcd To substantiate their plea, their old;:"
‘ :.emorny posmon retenuon is’ supported by APT Ruies 17(2). The - cxtram of the said rule is;%‘

"nep:oduced below - Semonty in var 10us cadrés of Civil Seivants appomted by mmal

o recrmtment Vis-3-vis those appomted other\wse shall be detenmned wnrh relemnce to the dates

'of; the_ir reguiar appomtmenl toa post in thdt cadre prowded (hat if two d ates are the same, the :

- ——

pelson dppomted otherwnse shajl rank :.emor to the person appomted by lmml recruitment.” "]n

.k
@

the Imht of' thL piovmon conlamed in the above mentioned rule then old semonty position "

. remam:, mtact as e!almed by the appe!lants

.. The appeal submxtted by Mr. Jan Ayaz SdZ Wah Khan, Shakeel Khan, Aftab Ahmad, Israr

: ‘Ahmad,Ta_;lr I\han Asahar Ali and Shujaat Hussain are examined.

Thenr date of appomtment IS to be consndered from the date of their notifi catlon/talung of

' charge agamst a promoted post and not the date of DPC WlllCh ts only recommendatlon They
.were f rst. pllomoted as lnstluctors (BPS 17) on Actma Charoe basis vnde Notrﬁcatlon :
‘ ‘bearmg No SOIII(IND) TE/] 17/07/V - Il daled 20-10-2010 and subsequently on regular bas:s

: 'v1de notlhcatlon bearmg even No 14- 15-21] Hence their contention is not tenab!e in face of

sub rule (2) to Rule 17 of APT Ruies 1989 reproduced in KP ESTA CODE 70! l, referred to
i

m para one .above, The sa:d rule cIearly states that seniority of the civil servants promoted to a -

post in a cadre shall be determmed from the date .of then regulm appointment,

UG copy
obe
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The. appeal submitted by Mr. Farid Ullah Khan, Zaerdr Zia Uddin, Shakit Ahmad Alridi, fkram

" Ud Din, Nasir Jamal, Miskeen. Shah, Sajjad- Ali, Mujeeb Ur Rehmaii, Nacemullah, Dr

' ll\/{uhamm'ad Asif, retates to demand for grant of anti-dated seniority. The case pertaining to

claim for grant of arite-dated seniority. in' BPS-18 in respect of-the above applicants has been

examined at length. In this regard it is clarified that the applicants got promoted to the. post of

Assistant Professor w.e.f 10/08/2018. Some of-the applicants were directly recommendead as

‘ Assisﬁanit‘?ro‘fessor through.‘l(hyber Pakhtoonkhwa Public Service Commission in 2014. They .

- have based thelr claim on- the analogy of 15 ASbIStdl'll Professors who wele granied ante- datn.d

.grant of~éuite-dated scn'iority. They may approach the compétent authority for redressal of their.

senlorlty from 2011 & 2012 by the I\hyber Pakhtoonkhwa Service Tnbunat and Supreme‘ -

'Cogirt 'of~‘_-}?ak15tan. The court verdiét was endorsed ‘by PSB as notified by Higher Educa{ion :::

DepalltmehtfndtiﬁcatiQn' bearing No, SO(CE&MS)HED/1-2/695(1-33) dated 11/05/2020. ~

‘The appeals of the applicants cannot be entertained by this committee as these fall outside the

i
'

-jurisdiction of the committee to recommend to the department.-for entertaining their claims for =

-

: grlevances‘ . 1f there be any.

. Khurshld Alam Assnstant ProfeSSor, Hussain Ahmad Assistant Pxofeqsor were promotcd o

:"2/02/2019 ‘and were. placed JUI]IOI‘ to° ‘the: recommendees of Kl'lyber Pa}\htoonkhwa Public

o /

g Servncc Commlssion of Adver,tlsement No-Q3/2018 who jo'ined' the department. on 1_4/02/2020..

' ln light ofthe provmons contained in Rules 17(2) of AP'] Rules 1989 those who oot promoted f_

arlier than 'I\hyber Pakhtoonkhwa Pubhc Servnoe Commxss:on ILCOITImCHdCGS ‘;hall stand |

. " senior. to theJn Thus, thelr appeal is a1cceptcd and the:r seniority be corrected as requestod . :

--The appeals submltted by Ma]lk Muhammad Naveed Assnstant Professor and Ashfaq Ahamd

- AAssnstant Plofessor are d!sposed of by deteumnmg their semonty in conforming to the order of
-mel it asmgqed by the I\hyber Pakhtoonkhwa Pubch Serwce Commlsswn .

'The appeals submitted by the Shahab k- Saq;b Mr. Muharmnad Dost, Mr. Sajjad Hussaih and Mr. :

Shamshel Ala Mr. Azhar Nawaz Assxstant Professors are exanmned at length. They ale selectees of the

March 2008 b'ltCh of khyber Pakhtoonkhwa Public Service Commlssmn l\ewln;, in view the detail :

cxplanan_on given in paragraph No. 09 to 13 of the reporl, there do not appear to be any- lacunam theu :




N

. 8°

ﬂf\,’

Hadi (Assnst'int P:ofessm) Mr, Amn Shehzdd (Assistant Professor) -Mr. Tahir

seniority posilion._}&is.such, their appeals are disposed of by maintainirig their current seniority positions

a5 reﬂcct'c:.d in the tentative seniority list ol’ Dedember 2()20. ' :

- Mr', Fida Muhammad Khan As‘;mtant Prolesson Mr. Nlanntul\ah (l\ssnst’mt Professor). Ml \1001 U\

Khan _Ass:stanl

: Professor,- bumau-a 'lshaq Assnstam.Protessor and 17 others were reconnnended as Lecturer BPS - 17

'wd:, adv 10.8/2009. T]mn appointment’ ordus were lssued on Novembu 26", 2010 vide: no
) G—-::ﬁ-

. SO!lI(IND) PE/3- 6/2010 and before followed by subsequcnt orders lssued vide even1o. thetewftel On

_ lhe eve of their appomtment thelr semorlty was dctermmed on the ba51s of Jommg the cleparlment Now
. thelr semonty has been changed in light of- Ruic 17 (l) (a). of APT Rules 1989 ln their appeals thev
“have ralsed objecuon oil (.hangmg the:r 5emonty aftel a long period and placing the J'i!'llldl)’ 7009
' zecommendees ofl\PPSC puor to them in the tentative seniority list of7020

. .‘/l Flda Muhammad l\han Assmtanl Profmsor has 1mchecl with hm app lication Supreme Loml $

Judgment in cwli peuuon No 331, of ]996 decided on Decembm 12", 1997 us a "efcruwce foz

_mlu pretatlon oftules l7(a) ot AP'I rules 1989 Paragraph 4 & 5 of said verdict clearly C\phms !hat a

- person se]ected for appointment tojpost in an carlier selection shall rank sgnior o person selected. i_-n a

“later sefection”, which means that nominees- of first batch were to rank senior than the pelitioner: on.

“account of their initial selection. Hence, the earlier selection has been linkea with first batch, whicly in

turn, seemis to be meaning nominees of {irst advertiserent. In addition to the: above. Supreme Court of

.'Pakistan in Ll.ijildgment dated November 1'0-“': 2020 in CA 762 L to 766 L of 2012 (Amlexure - A)j}has

exphcntly clarified that” in case a group of persons is selected’ for initial appomtment at one time, the

eanllest date on whlch any. one: out of the group Jomed the service will be deemed to be the date of

g appomt 4ent for all the ersons in the roup. The honorab!e Supreme Court deﬁncs the word “batch”
e P & P

. ,people clealt w1th asa gloup or the’ same tlme Placmg reltance on the rulmg glven in the Supreme Coun '

of Paklstan verdnct of Novembel 10‘h 2020 referred to gbove, tlie dlspute of seniority betwu—:n

‘.

‘appellants '/ nominees of Khyber Pakhtoonkhwa Public Service C0mm15510n as lecturer in thlee

. ﬂsuccesswe batches of January 2009 March. 2009 and Augusl 2009 can be settled in the Tollows|1<"-

man ner

._-MISS Norul Ain selectee of January 2009 batch _|omed the service on Februar ry 20!0 out of the total 29

-nommees / seleclees of the same batch. Thcreby -pavmg-the way for the.remammg ?.&nonunees /

selcctees of the Janualy / 2009 batch to be deemed to have been appointed on the same date i.e ng




a0

grulmg gwen in the Novemben 10", 20')0 vudict all selectees of Jan 2009 batch shall lani\ semOr

-~
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o 4

'

22"", 20]0 her date ofjomlng comes e(xrller than all the selectees of the remaining two harclms i.e.

,3/”009 & 8/2009 Judg,ed mlo the paladwm set by the Honorable Supreme Couwrt of Pakistan in its

‘
in

terms 01 semomy OVCI selectees of two Olhel batches of Maach 2009 and August 2009. [n the seniority

hsl Ihe selectees of Maich 2009 balch to be placed next to January 2009 batch, to be followed by .l :

-selectees of August 2009 bdtch I—Iowever mter-se seniority among the selectees of all threc batches to .

be’ determmed in accordance wrth the order. of merit assigned by commission for each batch separately. -

, To put the semonty dlspute between teachmg cadre of the commerce wing of llwher Edll(mllOH

'Deparlment reference ‘may dlSO be made the decision of Khyber Pakhtoonl\hwa service tribunal .in

appeal no.. 1289/2020 c_lared Januany 7™, _2021 ‘(Annexure - B). It has vividly been clarified in the
~verdict of Khyber Pakhtoonkhwa Servicc"'l'ribhnel dated January 7", 2021 that “by virtue of having .

" applled i} pursuance  to an earlier advemsement 05/2014 the appeliant and other were senior 10 |

‘ _candtddles 1eeommended agamst adverusemem No. 01/2015: There is no denia) of the. fact that the.

leCOmmendatlon of the appeliant was ‘outcome of an earlier advertisement. In the (.ucumstanccs ?nd in. -

:'ﬂ VIew of Judgmem lepOIted as 1991 SCMR—163 |t 13 not unsafe to hold: that mtel -se senlout» oi? :

' be leckoned not from the date of j Joml

candrdates at one selectlon was to be detcl mmed on theabasw of merit amgned to the candrdate.s by thef-'

‘Pubhc Semce Comm15510n Itis also worth noting that in judgment 1eported as 1995 - PLC (C 8) 950.:

it was. clear by held that cases of - civit servants who dpphed in rcspome 10 <ubbequcm ddvmlscmem

- were f’nahzlred earher whereas cases -of co- cwll servqnts who applied in response o, calherg'

.adveniserhe‘lt were finalized Iater for no fault on their part, the inter-se seniority of civil servants was to

ng but would be determmed through earlier open advem:,emem

We are, therefore ﬁrm m our view that- the impugned senifrity hst is suscu.pnble 0 cor:cctlon ano
‘ 'ﬂleratlon ” CEx- consequentla the appeal in hand is allowed as prdyed for in its memorandum

.V Sec:etary lLocal Govt Khyber Pakhtoorxkhwa approached the Khyber Pakhtoonkhwa Law

- quliamentary Affairs and Human nght Department for seekmg opinion on the judgment of Khyber

: Pakhtoonkhwa Servrce Tnbuna] in Appeal No.1289/2020 referred to above. The Law Department in 1ts
:‘deemon dated March 3"’ 2021 (Agenda ltem No 18) (Annexmc -0 exphcntl, supported lhe

‘ Judbmcm pdssed by Khyber Pakhloonkhwa Service Tnbuml and stated that 1hejudomcm isin line thh

1ules It s further clarlfled that in ) pursuance of an eatlier advertisement, the appellanl and others are

" senior-to ,lhe candidates recommcnded agar'nst later advertisement, as the process of selection starls

TED
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“from the date of advertisement and the appcllahl- had applied throuﬁh earlier advertisecment than the'

L private les ondent S No and 7, thelefmc 18. senior the rivate res )011cl<.m°. No 6 & 7.-The term:
I P ! ,

the appdiant was :c.commended lnd been adventlsed earlier than th

eﬂl‘]lel_‘ sclecuon means means earlier rc,commemlanon wh:ch 1ntem means that thc advertisement in whicly

¢ advertisement in whlch private,

nespondents no 6 & 7 were recounnended To substantnte the ar guments in more explncn wms the

'Law Department placmcr rehange on Fedelal Governmem C:v1l Servants Seniori ity Rules 1993, sub-%. B}

1u]es 2(1), which states that, ”pcrsons mmally appointed on the recommendation. of the selection”

1 .
. '

~¢1uthonty through an eaxllel open advertisement shall ranl\s senior to those appointed through

: subscquem open ddvcmsemcnt ™ In view of the above request . fm CPLA in the Suplcnu Couirl w

a5t

.-turned down in subject case.

.Slmllclll" 29 lecturers (BPS 17) were recomlmnded by KPPSC vide Adv.No.1/2009 and lhux,

apponnmem dates by j Jommo the depanmcnl are as under:

13.

00

b '01 male |CCtUl‘Bl May 3]“ 2010

a. 0l femaie lectuner February 2nd 7010 ' !

o '.0] malalecture;' October '26“',‘2010.

d. 22 male lecturers January 8%, 2011
e . O'l; male lecttll'ér February 26" 2011,

Lol male lecturer March 8"‘, 201 L ‘
-

. g 0] mrxle lecturer Malch ]8"', 20 l S o

. h 01 male lecturerAugust 8™ 2011 . . . ‘

Mr Ibadullah Mr. Noor Rehman Syed Rahlm Shah Mr. Anwar Khan, Mr. Farmap Ullah Jan, Mr

' Rahatullah Mr. Rlaz Ahmad an,d others submntted their appeals wherein they have claimed that thcﬁ

: ,se]ectees of Khyber Pakhtoonkhwa Public Serwce Commnss:on of January 2009 batch to which they

. 'belong, havc been placed Jumor to the March 2009 balch which is an anomaty and needs o be rectified. ,

-The mat‘ter in quesnon has been elaborated in the above paraglaphs in hght of Khybel Pakhtoonkhwa

Servnce Trlbunal / Supxeme Court decnsnons zmd the ruling given by the Khyber Pc\!\htoonl\hwa Law

. Department wnth reg-a'rds to clarification given on l.hc term “Earlier Selection” contained in para’

’

l7(l)(a) of APT rules 1989, }t lS dbundantly clear that earlier selection means. Lalllu open-;'

| advertisement by an appomtmg authonty Their appeals are genume and based on, leoal grounds which

. %

needs to be consider ed favorably and. their reSpeclwe seniority posmons be fixed before the batches of -

7 [/Q % /\\ @Tbets




2

.

a/’009 dl’ld 8/7009 Al Sll‘nllal nature anomaln_s m the sentiority llst of different cadres must - be ‘

dlsposed of accordingly, to settle the dlspute once for '1ll l\/'akmt, any kind ol clepartutc tmm lh- mli'pg

given’ m the courts aeuslons 7 law’ depmment optmon would-c:eate further compllcatlons for the”
‘ agt,x [eved taculty members and the clepdttment B |

e 14 Khal:d Na\v‘lz Asslstant Professor and 04 others were also selectcd as leuu:us vide Aclv No. 3/”009

They Jomed the dep'lrtment m Apul & May 7OIU They also claim their scmoulv in Bl’ S-17 <1nd:

' subsequently in BPS 18, after thei'r promotion, to be fixed op the basis ofjommg the post in BPS - l7

—.of govt employees Due consldetanon is also grven ’Io lhe Suplemc Court decisions aftached wrth tne
appeals In this regatd relelence s, made to rules 17(1)(a) of APT rules 1989, reproduced o l\hybeli
Pal\htoonl\hwa ESTACODE 20!1 where in the procedure for detemumng inter- -se senloulv of civilf-
sez vants appomted tlnough mmal appomtment is expl!cnl) latd down * Rule 17 ( 1) (a)”.

lS Mr Yasw Imran and Mr Gohar Rehman ASSlstanl Ptofesso;s at serial number 37 and 38
‘lespectlvely shown in tlle semonty list were- selected as Assistant Prolessors’ in Englislt subje_ct
wide Advemsement No 02/2011 and their.- nonﬁcali'on of appointmen: was issued on 13"
Ma:ch 2014 They Jomed the department on 19~03—2014 and I3—O3~20]4 tespectlvely Those
cand:dates who were selected in Advertlsement No 0172012 and 02/2012 were. wr ongly placed

. semor 1o thetln Thelr mter-se semonly IS to be determmed in tight of the Rule 17(1)(a) APT ':
Rules 1989 ancl the clarlf cat:ons glven in the above paragraphs

16 Keepmg in wew the above clanf'catlons no room is left for any doubt the i 1ssue of the seniority be
settled accondmg to clnonolog,tcal order of advemsement of Khybu P'tl\htoonl\hwa Public'Service-
Commlssmn ie. l/2009 3/2009° & 8/2009 and not the date of j Jommg the post. However the order o_t"
ment a551gned by the Commnssnon shall be made ba.se for- determmmg the mter—se‘l‘seniority of the

' '. nominees / recommendees of Kh) ber Pal\htoonl\hwa Selwce Commission for each advertisement.

l7 Mr. l\mmdt Ullah Wazn (Assistant -Professor) was selected in Advcltlsunfm l/’Ol7 and has been
placed at serial No 32°f" the semonty iist wnlun the nommces of his ou’n bllCll Appateml) lhere

'. seems to be no anomaly in his semortty Howcver if any dlscrepancy exists in his i mter~sc seniority it
must be settled in confonmlty to the merlt assngned by. the Khybez Pal\htoonkhwa Pub_li‘c‘ Service

Commtssmn of January 20!7 batch




Co g
.18..Theh;§peal of‘Aisha Atif be disposed of according ‘to the order of merijt assigned ,'by I?(h){l?qy

' i N . " 'A -1 . . 3 .n .' i e : . . . .
o P Pak_httl)on_khwa Public Service Commission with regard (o inter-se seniority.

19, The appeal of Mr.-Tufail Khan {Assistant Professor) s examined i light of seniority fist ds vyel| 4
) e . - : vt 22 e

i3
f"-.‘_u g Wi

B cb:iso'f_id'a_ted meﬁt of Khyber Pakmoonkhwa of 8/2009 batch. The plea tallequby‘ Mr. Tufail is ‘seems

1

B genuine. His seriiority- POsition be altered as per inter-se ang merit assigned by Khyber Pakhtoprikhwa
- . Public Service'C‘ommissi'on'. .

' 20 The apbeaf subm.itte'd'by Muhamm'ad Khalid Assistant Professor GeMSs Balakot is not suétaina!%’le as

‘ : - : .
' their seniority is already determined_au_:cording to inter-se seniority / mieri of Khyber Pztkht-ooukhff_va in
I . : adVeﬁlisemem No.Al/2008. ' ' ;‘
In view of the above facts and findines it is.requested that the Seniority list of the Assistant PJofessor_s éma'y
- be corrected accordingly Moreover, minor corrections relating to change of name qualification etc may be
T done by}ﬂt‘he Directorate at its own leve] according to the request of dppellants )
S.No Namé _ Signature
1., Prof: Shah Fayaz Khan {Chairman) . . ¢ \A PV ¥ N
. U m o Y : N S .
2 Prof. Dy, Muhammad Aya‘z;(Member-)_:j . ) 1\ F\fl*iﬁ': /.
. "GCMZF-II Ring.Roa'd; N | e - N l‘i“if__
3 Prof Khalid Khan (Member) o A T
- Principal, GCMS-1| Ring Road _ N
4 - Mr, Al‘mtiaz Al -Lectureir'(Me;mbe,r).; ‘
: GCMS, Peshawar City
co .
- )
)
-
" € .
: copY
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Appeal No. 1269/2020

| Daté of Insttution ... -~0%,03.2020

-;, L .Date of Decrsron . 07.01.2021
4 .Adnan Nawaz. Asslstant Engrneer Local GovernmenL & Rural D‘.veiopment
Department l«’P Dastrrct Mardan I o (Appellant)
VERSUS
Secretary Local. Gove rnment, Electlons & Rural Development Depat tme_nt K.P
Peshawarand srx others : o , o (Rf_SpondenL:)
, Present.

e Mr Zia- Ur- Rahman Ta3|k

’ 124 11 2015

Advocate For appeliant.

Mr..Muhammad Rraz Khan Parndakhel

'-Assrstant Advocate General, T - For officiél respondents,
MR, HAMID FAROOQ DURRANI, - .. CHAIRMAN

MR ATI? “UR-REHMAN- WAZIP‘~ o “... MEMBER(E)

| JUDQMENT |

HAMID FAROOO DURRANI CHAIRMAN -

1 | Instant appeal has’ been preferred agarnst the order dated 0’ 02,2020 -

by reSpondent No.1. In the order, departmentai appea1 of the appellam was -

mrssed upholdtng the senrorrty list: dated 08. 11 7019

2. It is provrded in the memorandum of appea! that consequent to

- advertrrement No 5/2014 dated 15. 09.2014, the appe!lant applied for the post

-of Assrstdnt Engrneer Upon completron of process of recommendatlo"r for

apporntmcnt the Publrc Service -Commission re(.ommended the appellanr for

'-.appomtment on 09 09. 2015 The ensulng appoihtment order of the appe.tant

fwas lssued on 11 11 2015 Consequently, he submitted arrrvai repon on ¢

ATTE TED
X

FOY I

ER
| thyb:.r , akhmnkh 7




On 11, Ot 2018 a tentatrve Senlonty hst Was Issued bv tne lcspondent T

o No 1 rhe name of appellant- round mentlon at S No 8 thereof On 29 ge. 9018 ‘

- X frnal senronty list was lssued in whlch lhe name of appcllant apoca.ed at S

‘a55|gned by Publrc Servrce Commlssmn Subsequently the order. of merlt was:
“also provrded by. the PSC It is clalmed that the appellant was. placed on top of
.- the merrt |lrst For reason best’known to the: respondents the Issue was yet

agarn referred to tﬁe Establlshment Department Resultantly a subsequen’tr‘

- ; Wthh was dl mlssed on 07 02 2020 hence the appeal in hand

: . ' -. . .-.‘
LI ‘

1
E 3, Learned counsel for the appellant as well as learned Ass:stant Advocate (
l

:'General on behalf of ofﬂoal respondents heard and avallable record examlned

-

‘with- thelr assrstance The prlvate respondent No ] was proceeded against ex-

A p"arte_ .due to- her nonyrepresentation on 11.99.2020. Similarly, .on 3010_9.-2020

respondent No 7 was al»o placed ex-parte They, tl“ date dld not choo:e to

apply for settrng aslde the ex-parte proceedrngs

4. After recaprtulatmg the factual aspect of the cg;TE@wd learned counsel for

1E

the appellant argued that the private reépEnde(ttgelﬁeg 7 were recommended




“ -‘fﬁwuch emphasrs on the competence and ma

oy vrew ‘the appeffant questloned the senlority -list o

" "18 07 2018 however no

; 'unsuccessful ln gettrng relref from the departmentai authorltres

" :therefore barred from submrtting a departmental apptal agalnst the order

'.‘wrth Regardrng merrts of the case Iearned Asstt AG referred to Rule A7(1)(a a) :

o the Khyber Pakhtunkhwa Clwl Servants (Appolntment

o | ’properly drawn whrch did not requue any alteration, ,‘. ES

: S.' : We have carefully examrned tn:. record and are of the oplnr% e {he i

- therefore could not be bl

| respondents were at s, No 17 and 18 thereor

'appelrant was not competent the appeal in hand was a!so not to be. proceeded
“'Transfer) Rules 1989 and contended that the Jmpugned senror.ty Hst was_

o reply to Lhe appea! In. hand was jointly submitted by respondents "Jo 1 to ‘<

4 r he repiy‘ is acanty, evasrve and no supportlng doruments have been appended
. i,

et —— T e e

'No; i‘/2015 da,té’d'-‘Ol'.Ol OlS Of\ the other hand ‘m appellant appheu rmd was' ‘

rtcommended on the basrs of advertrsemem No, _717014 The respor.aents

aced senror to the appeHant He also reterrar‘ to the '

rnter se merrt Irst issued by !\hyber Pakhtunl\hwa ‘Public Servrce Commrssron and

- rontended that the. appeliants name’ was at the-top  of merft Wh!LL prrvate,
Liataahamannie TV

i

In hIS vlew the nnpugned"

senlorlty list, as we]l as the order dated 07 02, 2020 were not sustainable antr‘_

.hable to be struck down, He: rehed on judgments reported as 1995-pPLC(C, S),

<950, 1993 pr.c:(c S) 1005 201~r PLC(C S) 335 and -PL1-2004- Suprema Court—i":'
| 43_5_,* | |

iearned AAG whrre lespondlng to the arguments from other Ide laid

—-'-""--—- ———————— ik e 2 s s -.4.—- i ———

!ntarnablhty of m.:tant appecr\ln hr“g

e

e
A Ay €10, o S asrn T

f Ass:§tarrt5Engirweer's on -

servrce appeal was preferr ed by him after remalmng‘{-

He -was, -

dated 07 02 2020 passed by respondent Nol As the subsequenl appeal of ©

"Promotion and

—~‘-—'-_- . [T

ATIES TED

therewith
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On ieCOrCf there rs a notmcauon | Providing final sentonl.\/ st of | \gg'\ct;\qf '
Engrneers BPS 17 as stood o 31, OJ 2018 “fhe name of anpelian( Is noted .
‘agarnst S No 10 whrle those of privacc respondcnts appeared at S ‘No.' 8 and

An appeai was suomrtted by the apperlant on 18, 07 2018 qaestron.ng Lhe -

- order of semorlty contarned therem The proceedrngs were. taken up by tne, '

"Knybe‘ri‘Pakhtonk_hwa Public Fervice ‘Commfssjon/resoondent No repHed to the:;

,jfetter'd,a'ted OA%%_.O.3.2'019; It was detailed In the'r‘eply that frve posts of Asslstant‘f} :

3 Engmeer (ClV!f) (BPS-l?) In Local Government & Ruraf De\/elopmenl Department

f-:were_ ,_con'duct-ed.on 1'6:3.07.2015' dlfre.ctw_‘wl'rfle'for".the posts ngarnst general
‘ 3 qo"ota,. .a-;b'ility test,"was"cionducted and. then. i mtervlews were arranged, Female
":candrdates (respondents No 6 & 7) were recommended on 2_1.-08.20_15 -whllst.
candldates of Advertrsement No, 05/9014 on’ 09 09,2015, The appomtmcnt
A orders of two femaies & ﬂvc Assrstant Engmeers were: not,lﬁed on same . day i'e

11, 11 2015 It was however oplned that the candldates recommended against

-Advertrsement No 05/2014 were senlor to candrdates rccommended agamst

R

"'f.-;advertlsement No 01/2015 It was also suggested that the vlews of the
' Establlshment Depaltment on -the sub)ect matte. shalr afso be'obtalned '
) 'Consequently, the Secretary Estabhshment Department Khyber Pakhtunkhwa

';- Peshawar was contactea %22 0‘? 2019 through a Ietter whose reply aated

RTTESTES ATTESTED

to be “ue




15.07.2019, was in"terrn's that the public Service Cormriission may be

-_apptoacned fot’ submrssron of Order of rnen'” of both the male and., fem':alle
. .recommendeeb Thc KP PSC/lcspondent NO. 5 provrded thc rcqursnc 1nter 58

o ment hst on- 19, 08 7019 wherem, it.was |ncorporated rn unambrquous terms

“:'that the name of appenant was placed at No 1 of the inter ~S€ rnent of.
- s e e

“recommendees agarnst Advertisernent No 05/2014 while the name of

b._.,..

‘*"\4—-*\

- erpondents No 6 & 7 were noted agarnst ‘3 . No, 17 arrd 18 respcctlvely :

' havrng been- recommended 1n pursuance to Advertlsement No 01,[ 015

T

- 6 S on the rec0rd there is a copy of another notlfrcation dated 08,11 2019' ]

N,

'\»—_m..-“

::provrdrng substrtuted final senlonty hst of Assrstc.nt t‘nglneers UP -17 as stood‘ :

| (pn 31.10. 2019 Surpnsrngly, the names of pnvate respondents found mention at

| S No 5 and 6 whrle that of appeilan t No 07 Itis mnortant to note that
the list’ was drawn subsequent {0 the provrsrons of mter se nrerrt Hst by K p-

_PuJollc Servlce Comrmssron Agglleved from the Hst the appt‘tant submrtted,

departmental appeal The appeal/reservatluns were, however jected @n

] '07 02.2020 on the ground that the impugned frna\ SE’,ﬂlQl.ity list was ﬂnallz,ed

" 'l-strlctly in accordance wrth the relevant law/rules. No I« l&was

.'-rcould warrant for \nterference \n the sen\onty hst a\re d na'\‘_llzle.dd,_filt"

7. .Advertmg to . Rule 17 of t\hvber Pokhtunknwd U\nl.‘u.' .

(Apporntment Promotlon and 'Iransfer) Ruieo, 1989 refrned to b'-i'b.oth '_:th‘

\\,’-\

¥ servrce, cadre or poet) ‘shall be’ determlned in. the case afper

the Inrtlal recrurtment n accordance wlth t‘we order nr n\: rii essidn'ed_; bvt

Commrssron (or as the case mav be the Deoarlmental Se!cmon

provrded that persons seiected for appolntment to: -

o \0 be%ﬂg&w
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_earlrer whereas cases of Co- CNI' servants who applied n respunse LO earher.

N4 s

szrr'éil rank senior to the' persorrs._ celected in a later selection: (Undaflining G :
_Jppiied\ - .
A ]n the. instant cnse, the Publlc SErv;ce Cornmhcaon/ ‘asponcent \o 5 klwd ;
:al C'L.E)T-Stal’lCc ttmt by vr.fLeo. _‘hav g *rppnr_d In pursuance Lo an le.:sl.iufl'“
acvertixemenr (OS;W\H) thf, anneliant a..d otner's were senno. to carrd|dates'l-.

recommended against advertlsemﬂnt No. 01/7015 IL was duly communlcatﬂd tog -

L respondent No. 1- t‘]rough correCponder“ce dated O 019. There ls no demalj.

of the fact. t“rat the' recommenddtion of dppellant was outrome of eﬂrller

adverttseme'\t In the crrcumqtdnces and in view of judgment reonrted as 1991 3

| 'SCMR 1632 it.is not-unsafe to hold that Inter-se seniority of the ranchda*e

one sr~|ecuon was to be determined on the basis of merit ass Ijl'\Pd to Lm

Caﬂdldthb Dy the Pubhc Service Commissron 1t ls aiso worth-noting that in

‘ Judgment reported as 1895-PLC(C.S) S50 It was clear!y held thal cases of cuvii

. 'St_rvants who gpplled in lesponse,to uubsequent advertisemenl, were. ﬂnahzed

L adverUsement were fmahzed later for-no fduIL on thetr part the sr'morlty .nter«

8 Attendmg to the ob mr_tron of learned AAG regér,ding competence ahd

- | ma'ntamabtl ty of dppea! in I aﬂd it is 5uff!c13nt o note

',‘to non fiting of servrce appeai agairaSL the earlru

of' civil s‘e'rvan ts vva:, to e l'x..CkOﬂ‘:d not from the ddte of joining but would

Vbe determlned through earlrer open advertrsement We are thmefore, f\rm in

:our vnew that the ampugred semorrty list is susreptsbh_ to- correction and'

Aaiferatlon . _‘ o

.

{ the mo IIam, due

emonty .r.n was not preu rde

. rrom preferrmg the appea. in hand. My wrong committed. by tlr:, respondﬂnts,

' culmlnatmg mto rssuance of fresh senronty hst provlded esh cause of. actron to

1
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\ foo o
.3 cwﬂ ervant/app@\\ant “The ob}r \on of learned AAL 15, theaiore, t'.‘r\,'(ii'l'\.\\(-“.;d

9. - ‘Ex‘-conséquentia the abpeai in hand is.aliowed as g::-:ar-wed for in lts

. rnemorandum Tm: pame: are, nowevu, iefL to bcur Lnrh respective costs. File

S o (HAMID FA GOQ DURRANI)
Nt AL e CHAIRMAN. '
T/l

(ATIQ-UR-REHMAN WAZIR) |
MEMBER(E)
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~ appellant filed the subj

* respondents No. 6 and 7-have been made on the same day yet the appel
~ adveitisement. During the course of discussion the representative of Establishment Department produced
rulés of Federal Government, regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)

DECISION: -

S e

Py

< SR a?/
™~

)

GOVERNMENT OF KHYBER PAKHTUNKHWA
TLAW, PARLIAMENTARY AFFAIRSARND
" HUMAN RIGHTS DEPARTMENT

MINUTES OF. THE, SCRUTINY COMMITTEE MEETING.

' (AGENDA ITEMNO.18) - o

SERVICE, ArBtAL NO._1289/2020 ADNAN NAWAZ VERSUS SECRETARY. LOCAL:
GOVERNMENT AND OTHERS. . o | - |

A mééting of the Scrutiny Committee was held on 03..03.2.021 at 11:00 AM, in the office of Sacrctam’,;

Law Parliamentary Affairs & Human Rights Department under his'Chairmanship to determine the fitness:

~of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate’
. General-(Mr. Muhammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa.

2. The Chairman of the Committee invited the represcntatives of Local Government Department.
Mr. Niaz Abmad, Addl ‘Secretary alongwith Mr, Abdul Shakooi, SO, Mr. Hamid Saleem, Law
Officer, KPPSC and Mr, Muhammad Yousafl Deputy Secretary R-I1l, Establishient Department
1o apprise the Commiltee about the background of the case which they. did accordingly and stated that

ect service appeal for setting aside the impugned order dated: 07.02:2020, whereby

the Departmental Appeal of the appellant was dismissed and the seniority dated: 08.11.20 19 was upheld

with further prayer to direct the respondents to correct the seniority list by placing name of the appellant

at serial No. 5 instead of serial No. 7. The Khyber Pakhtunkhwa Service Tribunal allowed the subject
service -appeal as prayed for vide order dated: 07.01.2021. Now, the Department intended to file CPLA:

© against the judgment on the following grounds: .

© GROUNDS/DISCUSSIONS:

3 The ;eﬁ:escntatiw of Khyber Pakhtunkhwa Public Service Commissioh,'presem_ in the meeting,
supported the judgment assed by Mwmﬁﬁcwice Tribuna) and stated that the judgment
it tine wifl%_ Fules, He further added that in pursuance_of an garlier advertisement, the appellant and

_others are ‘senior to the candidates recommended against later advertisement. He further added that

process of selection starts from the date of fdvertisement and the appellant had applied through cartier
advertisement then the private respondents No. 6 and 7, therefore; is senior than the private respondents

A e

‘No. 6 and 7. Hé further added that terny “earlier sgleet lon” means ¢ F‘iuer recommendation, The Scrutiny
_ Committee ‘observed that the advertisement, in- which the appe

ant_was recommended, had - been
advertised - earlier, than - the _adyertisement. in which the private respondents No. 6 and 7 were
recommended.” 1t was further observed that though the appointments of the appellant and private

{ant was recommended in earlier

Rules; 1993, “[')erso'ns initially appointed on the recommendations of the selection authority through .an
earlier open advertisement shall rank seniar.tathose appointed through & subsequent open advertisement.”

, The. representative of Establishment Department produced & judgment of Federal Service Tribunal
* reported in 1995 PLC(CS) 950 on the_same issue which support the instant judg

nent, the representative

. also supported the judgment of the Khyber Pakhtunkhwa Servicé Tribunal. The Scrutiny Commitiee
~ obscrved that based upon above discussion, no‘plausib}c‘ggg_gx}dsmexist against which CPLA could be filed

in the Supreme Court of Pakistan as tic “represeniatives of Khyber Pakhtunkhwa Public Service

Cornmission and Establishment Department both supported the impugned Jidgiient.”

o4 Hetice in view' of above, it was decided with consensus by the Serutiny Commitiee that: the
“subject case was not a fit case for filing of Appe;al/CPLA in the Supreme Court of Pakistan. :




N THE SUPREME COURT OF PAKISTAN
(Appellate Jurlsdlctlon) IR ( .

Present
Mr, Justice Manzoor Ahmad Malik
Mr. Justice Syed Mansoor Al Shah

C.A. 762-L to 766- L of 2012

{on appeals from the Judgments of Punjab Service Tribunal, Lahore
, Dated 26.03. 2012 passed in Appeal Nos.3776 to 3780/"’01 o)

Dr. Zohara uabeen, etg:. (In a.ll cases) N .......Appellant(s)
" Versus

. Muhammad Aslam Pervau cte. {In CP 762- l, of 2012}
Aftab Ahmad, etc. (In ‘CP 763-L of 2012}
. Shahid Mehmood, etc. (In CP 764-L of 2012)
, Muhammad Mehdi, ete. (In CP 765-1. of 2()12}
l"ayya/ Ahnmd Chdudhxy cle {(In CP 766-L of 2012) :
. C L e Respondent(s)

For the appell,é’it(é): .. Malik Muhammad Awais Khalid | ASC.
B (ln all cases) '

‘For the xespondent(b) Mr. Amir Saria Ullak, 'ASC (For R.1}

- I"or respondent Nos 204 Ch. Zafar Hussain Ahmed Addl A, G
= . Mr-Ali Bahadur, Secretary, Populatxon :
© " Welfare Department. :
l ceo Mr. Khalid Pervaiz, Addl. Secretary,
L *. ¢ a/w Tania Malik, D.S.
o ‘ - - Arooj Naseem, S.0O.

© Date 'oi; hearin_g‘:i o _10’ 11.2020°
L .. .- ORDER
Syed Mansoor Ah Shah, J.- The questxon that arises in this

; case is regar dmg the semorlty bctween the appellants (promotees)

" ,v1s a—v1s the respondents (d1rect appomtees), -both appoeinted to the -
post of D1strlct Populatmn Welfare' Ofﬁcer/Deputy Director (Non-
‘ ‘Techmcal) (BS-18) close in tlme to. each other 1n the mannér

descnbed hereunder '

2 Brieﬂy the facts are that the direct appointees ‘(respondents)
wer_eAl,recornm'ended by the Punjab Public Service Commission
(PPSC) and appointed vide order dated 03.12.2003 as Deputy
' ‘Dlrector/ District Populatmn Welfare Officer (Non-Technical) m BS-
18.. On the other hand the appella.nts were recommended for

,-promotlon by - the., Departmenta.l Promotloﬁ ‘Committee (DPC) on '

L 24 11 2OOJ however, thexr nonﬁcaﬂons for promohon were issued

successively as followq the promotlon notification of Dr. Naureen

' 'Asghar was issued-on 2.12. 2003 whlle that of Dr Zohra Jabeen
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and Dr. Fa1khanda Almas who were recommended for pl"Ol‘nOt]On

in the same DPC but subject to the completion of their ACRs for
o the ryeau ‘7001 2002 were notified for promotlon on 10.4.2004 and
24 11. 2004, respectxvely Dr. Zubda Riaz (appellant no.3), however
was. mmaﬂy deferred in the DPC held on 24.11.2003 and was later §
| ’1on conbldered in ‘the: DPC he]d on 12.10.2007 and notified fcn

promotlon on 2642008 The senigrity list prcpdred by the
departmcnt placed the appellants over the’ I‘CbPOndtntb, who were
appointed lhrough direct recruitment. 'I‘he respondents made a

represcntatlou before the Chief Secretary, whlch was dlthlleLd on

' 27.9. 2010 whereafter they preferred an appeal before the Punjab

Servu*e 'I‘rlbunal which was- allowed through the impugned

',._]udgment holdmg that the respondents were senior to the
Aappell’ants ‘with- the dlrectlon to the clepartment to re-draw the -
~seniority list accordmgly To consider -the questzon of seniority

‘between the. appcllants and the 1ebpond(‘nts, Ieavc was granted by
R thls Court on 20 12 ‘7012 - '

3.':_ .To a.nswer the question regardmg ‘seniority between the

appe]la.ms ancl the respondents proviso to section 7(2) ot the

3 Punja]: Civil Serva.nts Acf 19'74 {"Act") and Rule 8 (2) alongthh its
) Explanatxon under- the Punjab Civil bervants {Appom\tment &

'Condltmns of Servu:e) Rules . 1974 ("Rules") need to be examined.

Both the prowswns are reproduced hereunder
~‘~| “Scclxou 7. Seniority.- (1)
B (2) Semonty ma post service, or cadre to whxch a cml servant is
tomoted shall take effect from the date of régular appomtment to
.Luat post: ) . .
" Provided that cnvnl servants who are selected for promotmn
to a’ higher post'in cne batch shall on thelr promotion to the

higher post retain their inter-se’ semonty in the lower post,

Rule 8, The semonty inter se of persons appomted. to posts m the same »

grade i in a functzonal uriit shall be determmed

(2] The semonty of the persons. appomted by initial recruitment to the
giradc vxs—a-\ns those appointed otherwise' shall be determined with

m[uc.nu. to the date. of contmuous appomt.ment to the grade; provided "

‘that if two dates are the same; the person appeinted otherwise shall rank
“ senior to thc person appointed by initial recrumnent, provndc,d further

: l||1dl mtcr se semonty of person belongmg to the same categoa'y will not
o be- «l!lcxed

\
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Explanation— In cuse a group of persons is selceted for “inival

appointment at one time, the earliest date dn which any one out of the

group Jomed the service will be deemed to be the date of appmnhnenl of -

all pC}'sons in the.group. Similarly in case a group of p\.lis.ons_ is
':mpninll(:d ‘otherwise al one time in.the same olfice vrder the carlicst date
on which any onc out of the group jained the service will be deemed ta be
the date of appointment of all persons in the group, And the persons in
cach group will be placed wath rcfércncc' to the continuous date of

appointment as.a group in order of their inter se seniority.”

According to the above provisions, if civil servants are selected for

promotion in a “batch!” or as a “group of persons?” then the date of

- promotion of all the persons in the batch or the group shall be the

date when anyone of them was first promoted to the post and they

shall rctain their mter se -seniority. The word “batch” ust_d in

. section 7 of Act has been, mterchangeably used as “group of .

~|p'e'rson‘s;‘ in Rule 8. Ordinary dlctlonary mea.nmg of the word

“'batch” is. "people deall. with as a group or »at the “same time".3

‘ ‘.‘Therefore appellants in the same grade when conmdered»and

2 recommended for promouon for the next grade in . the same

' Depari mental Promotion Comzmttce (DPC) pass for a ‘batch" or

“group of pelsons ‘and therefore as per the above prowslons will be

consml\-r“d to have beén promoted from the date when the first

i amon st the batch was pmmoted and will also rethin their inter se

senlouw of the lower po&.t In thls legal background, the three

appel ants were recommended for promotion to BS-18-in DPC

. dated 24.11. 2003. One of them i.e., Dr. ‘Naureen ‘Asghar was

promated on 2.12. 200 thus the entire batch of appellants/

promoln s who wexe recommended for promotion in the same DPC

. namely’ Dr. Zohara- Jabedn and Dr. Farkhanda Almas -shall be

c onsu\ued to have been clppomted w.ef 2.12.2003, the date of .

'promotlon of Dr. Naureen Asghar oné of the prornotees from the

- same. batch or group of persons. ‘Further their inter se semonty

amongst 'the promotees shall be the same as maintained in the

lower l.-u,L as. per the p10v1510ns discussed above However, Dr

Zubda lm_w (appelldnt no. o) who was deferred in the DPC held on -

24,11 O’)o on the grouud that she was on a long leave and was .

subsequently recomn1end<—.d in the DPC- held 'on 12.10.2007 (after

U Term used in the Prowso to Section 7(2) of the Act.
2 Term usud in the Dxplafnatlon to Rule 8(2) of the Rules.

3 Shorter Oxlord English Dictionary, Sixth edition Volume 1 p 196
Chambern 213 Century Dictiorary p 109 and Cambridge Advanced Learner's
Dictionary, l“ourth Edition, Cambridge Umversuy Press pl18 '

.
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almost lour yca:'°) and promoted on 26.4,2008, cannot Dbe-
con&dcxpd to be from the samé batch as that of the other
appel'lants selected in the Vear 2003 and then:fme the- above
provxswns do not come to her rescue. Her seniority will be ﬁxed
according to the date of her. promotmn The lespondents wexe
appomted through initial appomtment on 03.12. 9003 a day after

the promotmn of the first promottee out of the b’LtCh of promotcs

hence’ the respondents W1ll fall under the appellants Therefore, the
semorltv of the appellants No.1 & 2 'shall be re-fixed above the
respoad nta 1n the manner chscussed above and of appellant No 3
acco;duw to her date of- p1omot1on For the above TEasons the
1mpagned _1udgment ‘of the Tribunal dated 26.03. A012 is set as1de

and these dppealq are allowed accor dmcv]y

.

Judge.
"Anncunced.
- Lahore, v :
© ond Peecmber, 2020. . Judge

éﬁp_fgued for r'eportind.
Igbal -




