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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR |

Service Appeal No. 37/2022

Mzt. Shamsher

\& |

Government of Khyber Pakhtunkhwa through Chief Secretary & Others

________ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No.

R

Sh

Preliminary Objections:

14.

15.
16.
17.
18.
19,

That the appellant has no cause of action to file the instant appeal and is badly time
barred.

That the appellant has no locus standi to file the instant appeal.

That the instant appeal is not maintainable in its present form.,,

That the instant appeal is bad for non-joinder and mis-joinder | of necessary parties.
That the appellant has concealed material facts in the instant appeal.

That the Appellant cannot seek the relief sought in the Appeal as the same goes
against the spitit of the law and the judgments on the sub]ect matter. The Appeal

" *is thus clearly barred by law.

20.

21.

2.
23,
24,

25,
26.

That the instant Appeal is filed on the basis of blatant lies and skirmishes hence

'this Hon’ble Tribunal has no jurisdiction to adjudicate the instant Appeal.

That the claim of the Appellant is concocted, malicious, baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither suppotts the claim of the Appellant, nor do they support the stance of the
Appellant.

That the instant Appeal is based on malafide and so are the acts of the Appellant.
That the instant Appeal is nothing but wastage of precious time of this Honorable
Ttibunal, and has been filed with ulterior motives for annoying, disrupting and
creating obstacles in the life of the Respondents therefore, warrants dismissal
That the Appeal as framed is not maintainable as the Appellant has no locus standi

and legal character to file the same.

‘That the Appellantis esstopped by his own conduct.

That no vested rights of the appellant are violated.
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Para wise reply: ; 02

2.

12.
13.
14.

16.

17.

18.

Para No.1 of the instant appeal pertains to record.

Para No.2 of the instant appeal pertains to record.

Para No.3 of the instant appeal is correct. Hence needs no reply.

Para No.4 of the instant appeal pertains to record. However, three different
advertisements were issued i.e. Advertisement no. 01,/2008, and 03/2008. Against
these advertisements appointments wete made, however due to the discrepancy
in the seniority of various individuals, various representations were filed, for the
decision of which a proper committee was constituted and the committee in light
of the law and the judgments of this Honorable Tribunal and the Apex Supreme
Court decided the representations in accordance with the law, and gave cortect
seniotity to the answeting respondents. The whole premise of the appellants case
is based in malice and they have concealed the committee report with ultetior

" motives from this honorable tribunal.
15.

Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the tepresentations so filed, a committee
was constituted in which it was decided that the appointments against prior
noftifications/advertisements will be considered senior as opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective of whether their recruitment process was initiated before
notification/advertisement dated 01 /2008. It is also pertinent to mention that the
first appointment was from Advertisement No. 01/2008, which is also being
concealed by the appellants, .

Para No.6 of the instant appeal is incorrect hence denied. The appellant was
placed senior to the answering respondents, whete as he should have been placed
junior to the answering respondents due to the reason that his advertisement was
later in time than that of the answering respondents, hence making him junior to
the  answering  respondents, who  were  appointed against
notification/advertisement prior to the appellant’s notification/advertisement.
And the same was laid down in the findings of the Committee.

Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was cleatly held that cases of civil servants who applied in response to subsequent
advertisement were finalized earlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniotity of the civil servants was to be reckoned not from
the date of joining but would be determined through eatlier open advertisement.
(Copy of the Committee report is Annex-A)

(Copy of the Relevant Documents is Annex-B)

Para 7 of the instant appeal is incorrect, hence denied. The seniority of the
Appellant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-
mentioned facts. The facts laid in paras above are reiterated. It is added that
promotion was due to the directives of the competent authority that promotions
be made irrespective of the seniority issues.

Para No.8 of the instant appeal is misconceived, hence denied. There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well as Seniority list
since 2009-2021 were required to be rectified in ‘accordance with well settled
established principles as laid in rules, laws and reported judgments on the said
subject, and were duly rectified by placement of the answering respondents on



their current seniority. The seniority list is well within the bounds of the law and
according to the dictums of the supetior coutts as well as this honorable tribunal.

19. Para No.9 of the instant appeal is misconceived, hence incotrect. The Appellant
has now been rightly placed in the Seniority list. No deptivation of his due place
in the seniority list has taken place, and those placed ahead of the Appellant have
rightly been placed in accordance with the rules, laws and reported judgments as
provided in the findings of the committee. Furthermore, no illegality as falsely
claimed has been committed by the answering respondents.

20. Para No.10 of the instant appeal pertains to record, hence needs no comments
by answeting respondents. Moreovet, the tepresentation and the appeal are badly
time barred.

21. Para No.11 of the instant appeal is incorrect. The Appellant is not aggrieved and
has been rightly placed in the seniority list, in accordance with law. The Appellant
bereft of any cause, legal grounds and standing before this Honourable Tribunal,
the whole premise of the Appellant’s case is based oncontradictions and
falsifications. '

GROUNDS:

p. Ground A is Incorrect as laid. As explained above the impugned notification as
well as seniority list circulated thereunder is well in accordance with the law.
q. Ground B is Incorrect as laid. Thete has been no illegality committed and there
is no negation ot deviation from the legal course, rules or policy by the answering
respondents.
t. Ground C is completely misconceived, hence denied. The said seniority list has
been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to accommodate any blue eyed as
has wrongly been alleged by the Appellant.
s. Ground D of the instant appeal is incorrect. As per the judgments of the
Supreme Court, it is the first advertisement priot in time which is going to take
‘preference. Reference can be given to 1995-PLC (C.S) 950, relevant portion of
which has been produced hetein below:

“Civil servants whose sentority was relegated despite they were recommended and assigned merits
by Federal Public Service Commission earlier than co-civil servants and who also assumed
charge of the respective posts on regular basis earlier than co-civil servants, had challenged order
of relegating their seniority alleging that the order was illegal, unjustified and against principles
of natural justice---Civil servants though were recommended and assigned merit by Public Service
Commission and also were appointed earlier than co-civil servants had applied for posts through
advertisement subsequently issued by the Commission whereas co-civil servant had applied
through advertisement issued earlier by the Commission-—Candidates who applied in response
to such adyertisements, were interviewed by the Commission at different stations and selections
were also made at different stations and that process took sufficiently long time--Cases of civil
servants who applied in response to subsequent advertisement, were finalised earlier whereas
cases of co-civil servants who applied in response to earlier advertisement, were finalised later for
no fault on their part---Civil servant's joining earlier than co-civil servants, was immaterial as
seniority on initial appointment by way of selection through Commission was not reckoned from
date of joining, but would be determined through earlier open advertisement as provided in para.
A(i) of General Principles of Seniority, 1989-—-Authority had rightly determined seniority of
co-civel servants over civil servants on the advice of the Commission.”

t. Ground E of the instant appeal is incorrect as laid. As per the judgments of
the Supreme Court, it is the first advertisement prior in time which is going to
take preference. Reference can be given to the decision of Khyber
Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7* January 7*,
2021, relevant portion of which has been produced herein below:



“By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior to candidates recommended against advertisement No. 01/2015. There
15 no denial of the fact that the recommendation of the appellant was ontcome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632,
it is not unsafe to hold that inter-se seniority of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission,
1t is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent advertisement were
Jinalized earlier, whereas cases of co-civil servants who applied in response to earlier
advertisement were finalized later for no fault on their part, the inter-se seniority of civil -
servants was 1o be reckoned not from the date of joining but would be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
15 susceptible to corvection and alteration." "Exc-consequentia, the appeal in hand is allowed
as prayed for in its memorandum.”
. Ground F of the instant appeal is incorrect as laid. As per the judgments of the
Supreme Coutt, it is selectees of the first advertisement prior in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent advertisement were finalized earlier, whereas,
cases of co-civil servants who applied in response to earlier advertisement were
finalized later for no fault on their part, the intet- se- seniority of the civil
servants was to be reckoned not from the date of joining but would be
determined through earlier open advertisement.

. Ground G of the instant appeal is incorrect as laid. The appointees were
previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
representations, based on which a committee was constituted and according to
the findings the committee, the previous seniority list was deemed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view
findings of the inquity report and the laws on the said matter, there is no
intention to accommodate any blue eyed ot any ulterior motives, as has
wrongly been alleged by the Appellant.

. Ground H of the instant appeal is incorrect. It is again stated that the issue of
seniotity of candidates has been addtessed in various judgments, which have also
been clarified in the report by the committee.

. Ground I of the instant appeal is incorrect as laid. It is very clear by now that
even if the recruitment process of the first advertisement was slow and was
completed after the advertisements No. 03/2008, however, still the selectees
appointed against the prior advertisement would be preferred over the selectees
of the advertisements issued later on. When it comes to the seniority list.
Reference can be made to the ruling given by the Honorable Supreme Court
of Pakistan in the November 10%, 2020 verdict, all selectees of Ad No. 1/2008
batch shall rank seniot, in terms of seniotity over selectees of Ad. No. 3/2008.
However, inter-se seniority among the selectees of all three batches to be
determined in accordance with the order of merit assigned by commission for
each batch separately.

. Ground J of the instant appeal is incotrect as laid. As per the judgments of the
Supreme Court, it is the selectees of first advertisement ptior in time which is
going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was clearly
held that cases of civil servants who applied in response to subsequent



aa.

advertisement were finalized earlier, whereas;éses of co-civil servants who
applied in response to earlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not

from the date of joining but would be determined through earher open
advertisement.

Ground K of the instant appeal is denied as laid. The Appellant has not been
subjected to any ulterior motives, but instead he has been sub]ected lawful
procedure of rectifying the impugned seniority list. The reported judgment
1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa service ttibunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement prior in time whlch is
going to take preference over the selectees of later advertisement.

Ground L of the instant appeal is incorrect as laid. The example of the “once
the black sheep entered the directorate, the whole seniority list was disturbed”,
is uttetly false. No valuable rights of the Appellant has been|violated neither
has any unjust treatment been meted out to the Appellant not have any
illegality been committed by the respondents and therefore the Appellant has
no cause ot case at all. The claim of the Appellant is unsubstantlated and not
based in law.

bb.Ground M of the instant appeal is incorrect and has been responded to in great

detail above. |

cc. Ground N of the instant appeal is incorrect as laid. The alleged “juniots” who

have been placed ahead of the Appellant in the seniority list have the
preference to be placed ahead of the Appellant as per the above mentioned
judgments. :

dd.Ground O of the instant appeal is incorrect. No such additional grounds exist.

Itis therefore most humbly prayed that the instant appeal is meritless, may

please be dismissed with cost.

Date: ___/ /2023 Respondentis

THROUGH C/%“_ . ?& .

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com

Shah |Durrani | Khattak
(aregistered law firm)

House No. 231-A, New Shami Road,
Peshawar.
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I, do hereBy solemnly affirm and declare on oath thati the contents of the
accompanying parawise comments are true and cotrect to the best of my
knowledge & belief and nothing has been concealed from this Honorable
Tribunal | |

Ko
(Deponent)
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Ditector General
Commerce Education & Management Sciences,
-I\hybu Pakhtunkhwa Px.xh awar, —
Subject: ‘ SH' NN)RI'I[ Y ISSUE OF T LA(‘HIN(J CADRE AS STOOD ON 31-12- 7{}"(:' .

T

//J
\

'REf(}l"c;lCC': »Youn off‘cu order bcal ing Lndst, No. DGCE&MS/Adnm/l*nqurry Gen; /1312(1-43)‘

: Dated 23/02/2021 on the sub_;ect noted above,
The issues relatm0 to scmonty or teaching cadre n.fermd to the commlnee h’ave been
thorouphly exammcd and dlsposcd of as per detazl given in the fo!lowmg parag‘raphs. :
The appea!s Iodged by Muhammad llyas Asslstant Profesaon GC MS Karak and Muhammad‘

7ahool GCM? Man ehla are genuuu. and accn,pted To substantiate lhcir plea, their old:’

u;momy posutnon retentlon is’ supported by APT Rules 17(?) The L\tmm of Ihc said rule i<;-'
‘ reprodUc_ed below—: - Senlonty in various . cadres of CIVII Servants appointed by |nmal B
regrultment Vis-a-vis those appomted othenwme shall be determmed w;th reference to the dates;

of theu regular appomtmeut to a post in thdt cadxe provndcd lhat if two datcs ”m the same, the

'pelson dppomted otherwzse shajl rank :.en:0| to tlm person appomled by mltm] u,(,runtmenl 7 ]n i

°

i the hght of' thc pr ovmon contamed m the above mentloned ru]c their old senlonty position

remams mtact as claxmed by thé dppelldnts

The appeal submlttcd by Mr. Jan Ayaz, Saz Wali Khan, Shakeei Khan Aftab Ahmad Is: ar :,'

. Ahmad TaJ:r I\han Asghar All and Shu_;aal Hussam are exammed

: Thear date of appomtment is to be. consndered from the date of their notifi catlon/tafung of ¥

oharoe agamst a promoted post and not the date of DPC wh:ch 1s only recommcndatlon They

were first ].‘)lOll’lOtLd as mstxuctors (BPS I7) on “Acung Charoe basis v1de Notification 3'3

L]

: bearmg No SOIII(IND) TE/] ]7/07/\/ Il dated 20 10- 2010 and subsequcntly on reoular basas

v1cle nollﬁcaﬁxon bearmg even No ]4'15-211 I-lencc their contention is not tenable In face of

sub rule (2) to Rule 17 of APT Ru[es 1989 reproduced in Kp ESTA CODE 20! L, referred to - .

i in, para one above The sald rule clearly slates that semomy of the civil servants promoted toa

' post ina. cadre shall be determmed f'rom the date of their regular appointiment,

)
fgp




P L e LR

3. FI}L JPD(’JI snbmltlul by Mr. l’dtld Utlah l\lmn /Jlldl Zia Uddin, Shakil ‘\llllld(l Alridi, Tkram
- Ud Din, Nusn‘ .amal,- Mrskecn Slmh,,&n_;jzrcl Ali. Muy.cb Ur I\g.hm.m Nacunullrh Dr

: ‘lvlulnmm.zd Asl. rel'{teq to dcmancl for {-,l ant of anti- ddted seniorilv “The case -pertaining 1o

: (,ldzm for glant of ame d'rlcd ';r.monly m BPb 18 in respect of th above applicants has been

e-:\al:mned at length. ll'l~llll$'regal'd it is clarified that the appllcunls got promotecl lo‘lhl—: post of
‘,.lt\sslstalnt‘_.l?rol’essor t\l.e.f lOl’OS/QOlSI. Some 0l’ lhcA applicants \-\;e:‘e directly recolnmerlded as :
_::Assis.taht,Pro-fessor tllrbuglr'l{h)l'ber Pakhm(lnkhwa Public Service Commission in‘ZOl‘i. They
havrsAbased thelr cIarm bn the zlnalogy 01 15 As.srstam l’rofessors who were granted ante- dated
senlonty from 201] & 2012 by the I\.hyber Pal\.htoonkhwa Service: Tnbunal and Supreme'
Court of Palustan The court verdict was endorsed by PSB as notified by- l-ligher Educallon

‘-'Depanment notlﬁcanon bearmq No SO(CE&MS)HED/]-Z/G%H 33) dated 11/05/2020.

4. ~The appeals of the appllcants cannot bc cnteltamcd by this committee as these- fall outside the -
- | ’ '

J,u_r.lsdlctlon Qf the commxttee to re.commencl io the Adepartment for entertammg theu‘ claims for @
a0 ' L ' L ;
grant of ante dated seniority: They may approach the competenl author:ty for redressal of their g
" g’rievanccsi i iftlrere be any.

t . N

5. Kh‘urslﬁd Alam Asslst_ant Professor, Hussain® Ahmad AssiAstan_t 'Pr'of‘e:ssor' were promoted on
- | . "2/02/20l9 and were placed _iunibr ‘lo ‘the rccomincndees of Kl'-nyber Pakh‘roonklrwé Public

. 2 Serv:cc CommlsSIon of Advertlsement No 03/20] 8 who Jomed the deparlment on 14/07/2020

I :
ln lrbht of the provrsrons conw.med in Rules 17(7) of APT Rulea 1989 those who got promoted

arller than I\hyber Pakhtoonkhwa Publm Servu.e Commlsqron recommendees ';hall stand
: :_se'nior o the‘xln. Thus their appeal islwc.epted and their'seniorlty be corrected as requested.
‘:6;: '-The appeals submltted by Malik Muhammad Naveod Ass:stant Professor and Ashfaq Ahamd
- Assnstant Plcl)fessor are CllSpOSCCl of by determmmg their semorlty in conformmg to the order of
: -- mérit_assrgnéd by the Khyber Pakhtoonkll.wa Public Service Comn;ussron. |
7. The appe;alé s'ubmitterl'lsy the Shahab ~E - Saqib M. ‘Muhan'rm‘ad Dost, Mr. Sajjad Hussaih ‘and Mr.
o '_t,-Shamshel All Mr Azhar Nawaz Assrstant Professors are examined at length. They are selectees of the

- 'March 2008 batch of l\hyber Pakhtoonkhwa Publlc Serv1ce Comlmssmn l\eepm&, in view the detallg

explanataon gwen in pangraph No. 09 to 13 o{' the report, there do ot appear-to be, any lacuna in their

. (\ /l/®\\
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, s'enio'rity posilion, As such, lheir appeals dre disposed of by maintaining, theiv current seniority positions

as teﬂu,l«.d mn tha, tentau\r«, semomy list ol" Dt_u.mou 2020.

rldd Muh'unmad Khan Asmstant Professor, M: Nmnntu‘l\ah (Assistant Prot quod Mir: Noor- Ul- '

“H'\clt (Asswtam Plofesw) Mr. Amir Shehzad (Assnsmnt PlOfe%Ol) Mr. ’I'mu I\han Awsmnf

. Piofes<*01l Sumaua Islmq Assistant P:otcssm and l7 othels were recommended as Lﬂctu:er BPS ~ l7'

L0

"_wcle adv 0. 8/7009 . Their appomtmz.m orders were :ssued on Novembu 26", 72010 v:de no
il d

[ ey

SO!H(IND) TE/3- 6/2010 and befon., foliowed by subsequcnt ordels issued wdu even 1o, thClLdﬁBl On

' the eve oi thear appomtmem thelr senior |ty was dctermmed on thc basis 01 Jommg the depdl tment. Now

- thelr semouly lns bt.en changed in light ol Rule 17 (1) (a).of APT Rules 1989 In thm appeals they'

‘lmvc, laised objeuaon on changmg theur semonty aﬂm a long peuod 'md placing the J"muary 7009

leL0|nn1endees of I\PPSC pr ior to them in the tentative semonty ||st of 2020.

.r,Mr Flda Muhammacl Lhan Assnstdm Psoth%or has amched with his aprlmauon Supreme: L,oun s

.Judynenl in cml peuuon No 3'51 o ‘996 deuded on Decembm 17"' 1997 as-a reference ! ‘for

- A_mlurpretat;on ofzules l7(a) of AP’I ruleq 19?9 Pamomph 4 & 5 of said verdict clcqlly E\piams lhat “a

: puso:1 selected fon '1pp0|ntmem 10! pmt in an carlier belccllon bh"i” rank sepior to’ person 5eiecled .n a

0 lmer selecnon’ﬂ Wthh means that nominees of first batch were 1o rank sepior lhal‘ “the pe,m.onu o

o

. 'u.count 01 their Imlldl selcctlon Hencc the Cdlllf“t’ 9e]cu1|on Tas been linkea with first batch, winch in

: turn seems to bc meanmg nommees s of first advernsement ‘In addmon to.the above, supreme (,oun of =

- 'Palustan in us_}udgment dated November 10‘h 2020 i in CA 762 L to 766 L of 2012 (Annexure A.) h'lS

. expllcnly clarified that” in case a group of persons is selected for initial appomtmem at one time,: lhe

‘ealhest date on Wthh any one out of the group ]omed the service will be deemed to be the d1t¢ of

' appomtmem for all the persons. in the ;,roup The honorablc Supleme Coart deﬁncs the word “b"m:h

. people dTalt w:th asa group or the same llmc Placmg rellant:e on the ruling g given in the Supreme Coun R

of Paklstan verdlct of Novembet 0"‘ 2020 referred to 4b0ve the dtspute of semonty betwu:n

~appellants / nommees of " Khyber Pakhtoonkhwa Public Semce (“ommlsswn as lecturer in tlnee

.successwe batches of January 2009 Mau,h 2009 and August 2009 can be sett‘ed in the tollowmo‘

. manner

. ' ‘ '
,

. leSS Norul Am selectee of Januax Yy ?_000 batch Jmned the service on February 2010 out or the tofal 29

nominées / selectees of the S'Ime balch Thereby pavmg the way for the. remdmmg 28 nommees /.

' selccteec. of the Janualy /2009 batch to be deemed to have been appomt% on the same date i.e.: Feb

Y

' % Tc,o?‘l
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2 ”0]0 hel date ofjommn comes earlier 1h:m all the seleClees Qi‘ the remaining two hatchc.'». i€
3”009 é, 8/70{10 Judged into the paradwm set by 1he Honomble SLlpxt‘mL Court of Palu;lan in its

ulmcr 1’!"8!. in 1he Novembe. 10“ 2020 verdict, '1ll bt..lCCIt‘,eb of Jan 2009 batch shall rank semm in

+

~terms ot semo: ny over qclecu’eﬁ of two olhet balclu.s of March 2009 und August 2009. ln the senior ll\l

1

.'llst the seleclees ot M‘uch 2009 bdleh to be placed next to January 2009 batch, to be mllowed by

'selectee< of Aucust 7009 balch HOWLVCI inter-se semorltv ampng the %clectee: of all three b'llches o

© be. detel mmecl in accord'mce with the order of merit assng,ned by commission for each batch sep'uately

To put the- seniority dispute between teachmg cadre of the commerce wmg of Higher: Educauon .

) 3

. Department refcrence ‘may also be made the decision of l\hvber Pakhtoonkhwa service tritunal in ~

‘ _uppeql no 1789/'?020 dated Janua:y 7" 2021 (Annu\urc - B). 1t has vwlolv been clarified in the

verdict of Khyber Pa‘(htoonkhwe Service I"nbunal dated January '7”', ?_0”1 that “bv virtue of havuwf

'applied 'in-‘pursuance to an earlier advertisemem 05/2014 the appellant and othér were senior to-

) cand:ddtes 1ecommendecl agamst advem:.cmem No. 01/2015 Thele 15 no denial of the mu that the.

1ecommendat|on of the appellam was oulcome of an earlier advemsemcnl In the cucumstanees and i

“view of Judbmem lepmt ed as 1991 SCMR-1632, it is rot unsafe 10 lIOI\.l that inter-se seniority olr

. candldates at one selecuon was. to be detcrmmed on thesbasis of merit a:Slf:,l'le\.l 10 the mndlda?cs by the:

- Public Semce Commnssnon ftis also worth notmg that in Judgmem reported as 1995 PLC (C.8) 950' o

it was. clecu by held- that cases of civil scrvants who dpplled in rc:pon%e 1o subsequent advemscmcnp

were ﬁnallz.ed earher, whereas cases of co- o-civil servants who applied- in response to C'ul]ex'

adverttbemmt were fmahzed later for no fdult on their part the mtu -se seniority of civil servants was to,

1L

be leckoned not ilom the ddte of joining but would be determined Ihl‘Olth ca1 lier open ﬂdvertlsemem

We are, thelrctore ﬁrm in our view lhat the impugnéd semorny list is suscupuble to correction dl’ld

’ alteratmn ? “bx consequentla ‘the appeal in hand is allowed as prdyLd for in its memorandum

Secretary Local Govt l\hyber Pakhtoonkhwa approached the Khyben Paklnoonkhwa Law

Parl:ament:lry Affam and Human"Right Departmem fo; seeking opinion on the judgment of Khyber

' Pal\htoonkhwa Service Tnbunal in Appml No.1289/2020 referred to above The Law Department in 1ts

: deciemn‘ dalcd March 3"’ 2021 (Agenda ltem No 18). (Anneuuc - Q) e\phcnly supported .he

N // A

Judgment passecl by l\hyber Pal\htoonl\hwa Semce l‘nbuml and stated that the )udgment isinline wnh

rules. 1t is further clarlhed th’lt in putsu.mce of an earl1e1 advertisement, the appellant an(l o&hers dIL

‘senior to the CdndlddlLS |ecomnu.ndc“. against atey advuusa_mun as the process of selection qtm(s
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from the date of advemsemem and the appellant had apphed tlnomvh earlier advel ti:.uﬂc i tlmn lhu

_pllwuu lespc)ndml s No & and 7, theufow is u.mcu ‘the private respondents No, 6 & 7. Thu ferl m

. emhu 5cle<tmn meanq .1rlnel ILCOlnlI]Cl]ddtIOﬂ which, mlel 1 means that the advemsu’nem in wlmh,

b ‘:
the dppellan[ was |ecomm(.nded had bcm adveltlsed edrllet l'lmn the adver tlsuncnt in which private

1eapondents no 6 & 7 weré recommended. To substantiate the arguments in more expi:ut lerms; thu

'L’lW Depdrtment placmg re!:ance on l‘edeudl ;overnment C1v1|. Seérvants Seniority Rules 1993,,sub-':.'

- rules 2(1),’ wluch states- that, ” persons mmally appointed on the recommendation of the selection;

authority ‘thfough an. earlier open advertiserent shall fanks senior to those appointed through

e subsequent open advertisement.” In view of the above, request for CPLA ‘in the Supreme Court was’

turned down, in subject case '

.'Simllally 29 lecturers (BPS 17) swere recommended by I\PP@( vide Adyv. No. i/”U09 and theii’

appomtment dates by Jommo the depmtmem are as under:

13.

.. 01 female ‘lectpll‘er Fcbrugz'y 2" 2010, )
: b. 0].-ma]e lecturér May 31%, 2010.
-‘ c. ;0} malc lectur er October 26", 2010
“d. ,’22-male lectu;ers January 8"' 2011.
e. 0l -male lectur er I-ehuary 20“‘ 70!_1._.

1. O'l, male iecturer Marr‘ch 8"‘, 2011,

g Olmglefecturer March 18%, 2011~

“h. 01 'n'lia]e lecturer Alugust 8", 20 1'1

1

Ml Ibadullah Mir. Noor Rchman Syec‘ Rdlnm Shah Mr. Anwar I\han M. P’u‘m’m Ullah Jan, Mr

» Rahatullah M1 Riaz Ahmad and others subnntted thur appeals wherem they have cl’umed that 1119:

: selectces of Khyber Pal\htoonkhwa Public Scrvme Commlssmn of January 2009 batch to which the)

% SO

be!ong, havq been placed junior to the Ma rch 2009 balch which is an anomaly'and nesds 0 be rectified. -

The mattel in question hc.S been e]abmau,d in the above paragraphs in hght of Khybm Pa!dnoonk,hwa

‘ Serwce Tnbunal / Supleme Court de.,ls.ons and the rulmo given by the Khyber Fakhtoonkhwa Law :

Department with regards to clariﬁcation given on the tex_-m_ “Earlier Selection” contained in para:

17(1)(3)-0f'APT rufes 1989, K is abuhdanlly clear that earlier selection means earlier o')eni.

'advemsemenl by an appomtmg duthorlty Their appcals are benume and based on legal grounds, which

-needs 10.be consndercd tavorahlv and their respccuvc ';cmomy positions be l% fow the bm(,hes of

\,\e
A A S XS
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3
3/7009 and - 8’?009 All smlllar rmture Im(dellLS rn the s;'morrtv list of dxff’uenl c1dres .must be
d:prbed ot acoordm;;,ly to settle the drsputc once for all. N‘alqng any 1\111d of departure from the rulmu \
mven m the courts oeualons / law’ departmem opmion would create further LUIHleCd[lOnS Ior lhe
ag@r reved facuily members and the depar tment |

» ]4 Khahd Nawaz Asslstant Professor and 04 others were al:.o selectccl as leuurem vide Adv No. 3/“009
They Jomed the department n April & May- 7OlU They also Llarm 1hur semornv 1;1 BP$ 17 and
subsequent!y in BPS =18, aﬁer their promotion, to be f'\ed on the b’lbls of_]omrm; the post in BPS - I7
: Their appea]s have been thoroughly exammed tn light of the preva:hm, ru!cs on the subJem.l of 5311:0-1'15:
of govt employees Due consaderatuon is dlso grven to Ihe Suprerm Court decisions attached- ‘with 1hc
) appea[s ln this rcgard reference is mad(, to rules 17(1)(a) of APF rulos ]989 reproduced. in Khyber
PaI\htoonl\hwa EST ACODE 2011 where in the procedure for deturmnmg inter-se senjority of uvr];

‘ser vants appornled throu0h Jmtml appomtmcnt is exphc:t!v laid down “Rule 17 (1) (a)x _
IS Mr Yasrr Imran and Mr. (:ohar Rehman Assnstanl Proteqsors at serza! number 37 and 38
respectrvely shOWn m the semorrty list were’ se!ected as Assrstant Professors i in English subject
‘: wide Advertrsemem No 02/2011 and thcxr notrfcalron of appomtmcm was issuc‘,d on 13t
March 2014 Fhey Jomed the department on 19- 03-2014 and 13-03 20]4 respectively.” Th'ose.:f.
candldates who were selectcd in Advcrusement No 0117012 and O2/201?,were ‘Wrongly phced

semor 10 them Theu inter-se > seniority |s to be de1ermmed in Imh[ ofthe Rule 17(1)(0) APT

Ru!es 1989 arlrcl the cIarrf" catrons gn'en in the above paragraphs

;'sottl'ed accorrdirrg to ch_,r.ono!ogicai order of advertisem'ent of Kh){ber P;rkhloomdlwa Pubhc Service
Comnussron 1 . 1/2009 3/”009 & 8/2()09 and not the date of joining the post However the order of
meilt a55|gned by the Commrssron shaIl be madc base for detenmnmg the inter-se semonty of the

- nommees / recommendees of Khvber Pakhioonl\hwa Servrce Commissioi for each advemsement

17 Mr I\uamat Ull’lh Wazu (Assnstant Plofessor) was sclectcd in Adven*rsunent I/’>0]” and I1a§ been
placed at serrdl No 32 of the semon(y hst within the siominees of his own batch. Apparently there
‘seems to be no anoma[y inhis qemorny However, ifany. dlscrepancy exists in hig int,cr-sc seniority it
must -be set!led in confoumty to the merit assrgned by the Khybc: Pd}\luoonl\hwa Public SelVIC(.

Comrmssron of January 2012 batcll

03/1’/ \\ )(f\k ﬁ\@&
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18 The ‘,?’].)'peal of '~Aisha'~Atif be disposed of according ‘to the order of merit assigned by "[‘ih)-'ber
i ' Pzﬂéhtbonkhwa Pilblic‘Ser'vice Commission with regard 10 inter-se .éeniority.
19, The appeal of :Mr. Tufail Khapn {Assistant Professor) is examined in light (}T seniority list as wei]. ag
. i L L G ' - . »-"_.;5!;""."{—-(-2’1""'. L
. corisolidated merit. of Khyber Pakhtoonkhwa of 8/2009 batch. The Plea talegm-by My, Tufail' is seems
genuine. His Senioqjity position be altered as per inter-se and fnerit assigned by.Khyber Pakhlooﬁ‘khwa
‘Public Service Commission,

'. 20. The :ap:péa] subniittgd' by Muhamm'ad Kha.llid Assistant Professor GCMS Balakor la not suétai‘n'zgli)‘ie as’
- 'tll;eir‘ﬁeiliorit)/ isla.lr"éad'y ;ietérr%]ined:é;;cérdi;;g golimér-s"e ;seniority / lﬁ’éi'il of Khyber lekhtoonkh;M in
: _ ad\'f_e'riis'emem No. '1/20053. . o . ' . |

In Vje“f"’.f the above facts and ﬁndings itis requested that the senicrrit)./‘]ist of the Assistant Protéssorsé}nay
be v;:orre,c'te:d accordingiy. Morebygxﬁ, minor corrections re!atiné to change of name, qualiﬁéatiou eté ma& be -

level, according to the request of appellants ™ -

S 0o Name S e ) . ,  -~ Sig nature
E . Prof: Shah F:iyéz Khan -'(Chairnian) ,
. GCMS, Abbog_‘rzibad o
2 P.r'('):f.'-ll)r. Muhammad Ayaz, (Member ) -
~ 'G_'CM1S-II‘Rin__g Road L

3. Prof: Khalid Khan (Mempery .

Principal, GCMS-1] Ring Road :
4 Mr, _Ilﬁtiéz Al Lecture; (Mgmber) j

- GCMs, Peshawar City
i i
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.07, Ol 2021
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-~Adnan Nawaz Asslstant Engmeer Local GovemmenL & Rural Developmen1

Department K.P- Drstrrct Mardan

\/ !

(Appe lant) -

Secretary Local Government Elections & Rural Devetopment Depat tment i« P

"Peshawar ‘and six. others

: I'E.:ent

Mr. Z:a Ur Rahman TaJlk
‘Advocate

Mr, Muhammad Riaz Khan Pamdakhe.,
Assistant Advocate General,” - *

‘MR, HAMID FAROOQ DURRANI

... (Respondents)

. For appellant.

- For officlal respondents.

Ll

CHAIRMAN

MR ATIQ UR-REHMAN WAZIR, - MEMBER(E)
JUDQMEN o
T , | ‘ :
HAMID FAROOO DURRANI CHAIRMAN -
1. Instant appeal has been preferred agamst the order: dated 07.02.2020

_by respondent N01 In the order, depurtmental appea‘ of the appe!lant Was

\

| d..,mlssed upholdtng the senlorlty list: dated 03. 11 2019. .
2 It is provrded in the memorandum of appeal that conmsequent to
i'advertrsement‘-No. 5/2‘014, dated 15.09.2014, the appell ant ap_plleo for the post

. ‘of Aqeistant E-r'rgiheer" Upon completion 'of process af 'recornmeneatlorr.for
appointment, the Public Service - Commission recommended Lhe appellan* for
:appomtment on 09 09 2015.. The ensulng appolhtment order of the appe.!ant

o :
\\\ﬁﬂ : ‘.was issued "on . 1, 11 2015 Consequently, he submitted arrival report on

o 24,1‘1.201‘5.. | L EO ATTE TED

ER
F(hdybur akh[’lﬂl\hw;

T T I
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01 11, 0; 2018 a tentatlve senlouty llst Was issued by tne lcspondent

| _No 1 The name of appellant found mentlon at S l\lo 8 theleol On 29, 06 2018

3

‘a ﬁnal sc,monty list was lssued in whlch the name of appcllant apol.a.ed at S,
- l\lo 10 The |lSt was questloned through deparunental representatlon on

RS 18 07 2018, whlch remalned unanswered The respondent No. 2, due to
| 'obJections by the appellant referred the lssue of sen.orlty 10 respondent No

: 5/l< P Publlc Servlce Commission whose reply was received on 08 05,2019, T

. matter WdS also referred to respondent No -4/Es tabllshmem Department whlch :

erlled that the senlorlty may be aetermlned on the basis of order ol merrt-

assrgned by Publlc Servrce Commlssson Subsequently, the. order of ment was

| also prowded by: the PSC It is clalrned that the appellant was placed on. top of |

: Lhe ment Ilst For reason best known to the respondents the lSSLic was yet
~again refelrred to tl'le Establlshment Department Resultantly, a subsequent
‘ -senrorlty list was lssued on 08 11 2019 whereln the appellant was plo ced at S,

- No 7 rnstead of S. No 5 whrle the prrvate respondents were noted at Sr. Nos 5
“"-—-—--—,

land 6 respectlvely A departmental reprcsentatron was filed by the appellant 3

—————

whrch was dl°mlSSEd on 07, 0? 2020 hence the appea' in hand

3. Learned counsel for. the appellant as well as learned A55|stant Adeate

1

.General on behalf of offlcral respondtnts heard and avallable record examined

Bt

© with therr assrstance The pnvate re.,pondent No 6 was proceeded agalnst ex-

———

parte clue to her non representatlon on 1‘ 09 ?020 Slmrlarly, on ’O 09 7020-

|espondent No 7 was also placed ex parte They, tlll date dld not rhoo:.e to

: apply for settlng aslde the ex- parte proceedrngs o ‘ 4 ) -
4, After recapltulatlng the factual aspect of the case lnhand learned counsel for

the appellant argued that the private respondents No 6 & 7 were recommended

W‘ For appomtment by the Publlc Service Comm_lssron consequent to advertlsement

iy

3

s



No L/?O 15 dated 01 01 7015 ﬂn the other hand, *mr- 'aope]lant applied and was ‘

recommended on the basis nf auvertrsemcnr Nu J/7014 The reaponownts

:" thercfore coufd not be p,aced semor to the appellant, He a!so referrw to the

inter-se mem fist uasuecj by r\hvber Pakmuni\hw ﬁublic.Service C ornmrsarm and

- rontended that the appeliant's’ narne was at the top  of merf whm, prrvate
et
re:pondents were at S, No 17 and 18 thereof, In hzs vlew the nTrpugn°d
. A Mh—h*m
p@ﬂlOl‘lty ||st as well as thc. order dated 07.02, 207() were not su tamc_ble anu'

l:abfr_ to be struck down He rehcd on Judgment\ reported . as 199, -PLC(C, S)f

950 1993 PLC(f' S) 1005 201-1 PLC(C S) 335 and-PLJ~2004-Supreme Court-:

——— e, _._-—.,._.-_.—.._

: 435};- .
Learned AAG, whlle re:pondmo to the argUments from other side laid: . -
\/mnch emphasrs on the comp'etence and marntamabhrty (;f:ln.:tdnt appea\ In hrc

——_M Mﬁ-‘-.“wmnmwﬁ‘
L view, the appeilant auestloned the. senlorfty l.st of -Assistant, Engmeers on :

: 18 07 2018 however no cervrce anpea! was preferréd by hlm after remélnir‘.g

'urrsucceasful in gettmg rehef from the: depart'nental authorities, He wao :

therefore barred from submut!ng a. departmenml appeal against Lhe order

| Adated 07. 02, 2020 passca by respondent No1 As Lhe quseC]Uont appeal of

e. : _> .appelldnt was not competent the dppeal In hand was also not to be proceeded
| . - with, Regatdmg merits of the case, Iearned Asstl, AG ref_err_ed toRuIe 17(1)(a)
- of the’ Khvber Pakhtunkhwa (,:ml Servants (Appolntment ‘Promotion ..and.

Transfer) Rules 1989 and contended that Lhe jmpugned aeniolr:fgy"iistl was

properly drawn which did nu* require any alterat'nn

. 'S_. - We have,care,u!y e.»qarnrrwed L'ne record and gre of the op-’r'on “h—l t the

) ) repi-y to "the appeal in hand was Julnty Sme’tLLd by [L.prﬂCJentb PNo, 1-to &,
Il

\\\\\.\ rhe rep}y is ;cantv, equlve and no sunportlng *o*umenl's have heen"afpended

therewith AT']:E STL D fﬁ\ TC%)YN

PR o)
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T Engrneers BPS 17 ‘as °tood o'r .)' OE 2018 'H.e namc of appel‘ant 15 no

-

1

'._'

‘ :‘-{‘ ' On retord there is 3 oot:rrcatron provrcrmg final seniority \\wt Of Assiciar t .

(1

aqarnet S No 10 wnhe those of prlvau. respondents appcared at S. ' No. 8 and

9. An arpeal was suomrtted by the appeflant on 18 07 2018 que.;tron.ng ther

order of senrorlty contarned tnere.n The proceedrngs were taken up by tne

respondents and the Local Government Elections & Rural Developmentij‘
. Depar tment through letter dated 04, 03 .4019 addressed to the Secretary Knyber;
‘ Pakhtunkhwa Publrc Servrce Commrssron soyght clarrﬂcatron wrth r’egard to:f'
‘S'“tef -se Semorlt‘/ of the ofﬂcers On 08, 05 2019 the Ass!stant D]rector-I of
Khyber Pakhtunkhwa Pubhc Sezvrce Commisslon/respondent No. 5 replled to the-.f.

fetter dlated 04.03. 2019 It vyas dctarled ln the reply that five posts of Assistant .

were acivertrsed vroe Advertrscment No. 05/2014 _:ubscquently slxtecn posts |
of Assrstant Engineers (Crvrl) and two poscs of female quota were advertrsed"
- vrdc Advcrtrsement No 01/2015 Intervrews for the posts agarnst funale orota' :
‘ . were conducted on 16 07. 2015 drrectlv whrie for the posta agarnst general
;ouota abmtv test was conductod and tnen mterviews were ananged Female
.A“ candrdatcs (respondents No 6 & 7) were ‘recommended on 21, 08 2015 whllst 3
.candrdates of - Advertrsement No, 05/7014 on 09.09.2015, 1hc apporntmtnt.
.orders of two females & frve ASSrstant Engrneers were notifred on same day t e.
' .11 11 2015 1t was however oprned that the candrdates recommended against

.Advertisement No 05/2014 Wwere senlor lo candldates recommended agarnst

A el remia

'advertrsement No 01/2015 It was also suggested that the vrews of the

R \.,._.a—v CRCRPNN

Establrshment Department on the subject matter shail ai.,o be obtafned
~Consequently, the. Secretary Establrshment Department Khyber Pakhtunkhwa

(I Peshawar Was contacted on 22, 0‘3 2019 through a Ietter whose reply oated

ATTE‘STFD

: Engmeer (Crvrl) (BPS 17) in Local Government & Rural Development Depattment
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+15.07. 201Q _was_ in tﬂrms that Lhﬂ PUblic Service Commission - [aay bt.

- apnroached fof’ srbmrsaron of Ordt.r of men*” of both the male and, n:mcslm
-recommendetb Thr. KP PaC/n,spondnnt No. 5 provrded tm rcqumtr, Interrse
-me:.t hst on 19 08 7019 whnrem, it was mcorporaud in undﬂ“bl(]LlDUS terms

:'that the - name of appeilant was ched at o No 1 of thc, rnter -$€ ment of

ran U Sl g

"recommendees agarnat Advelt!sement r\ro 05/7014 while the numm of

‘ﬁ_-

e

‘ re'-‘pondents No. 6 & 7 ‘were noted against G No 17 and 18, respr.ctlveiy

T ——
e

.havrng been rerommended in pursuance to Advertisement No. 0112015

‘ 76.\‘. - On the record tnere is ‘@ copy of :another notiﬂrat10n dated 08 11 2015.

o f'__pr ovrdrng subsatuted final seniority list of Agsrstc.nt Tngrner rs BPS- 17 as stood

‘ -.on 31.10. 2019 Surprrsrngw, the names of private respondents found mentlon at
.‘ B. [}{9 5 and 6 while that of appel\ant at . No, 07 Itis important to note that
- the list "'was drawn bubsequent to the prOVI;iOlrS of rnter-% merit list by K p-
~_Public Servlce Comrnrssron Aggncved from the hst Lne aayr“ant submltte;i'_
: departmental appeal The appeal/reservauuns were, howe\/or, . jected on
07.02. 2020 on the ground. that the 1mpugnc,d final senronty list was fanallzed |

- surictly-In accordance with the relevant law/.u1es. No 1oop,holn Wde lef ;,',wm;nf

~ could warrant for: mterference In the semomy hst a!rea' : .
7. Advertrng to0 Rule 17 of ,i\nybcr <hlunl\hw Yy CW"\'@?“"'Sewén.r;g‘

(Apporntment Promotron and Transfrbr) R'ulet‘ C}89 I'(.ffllt.J tfg by boLh tn

- partles, it surfaces that the’ senjority: rnterfsn of., ctvll $er\/“mt" (appo |

\‘\_’\

a ..to, ¢

. sewrce, cadre or pObt) ‘shall be determlned in.the casc Qt ner;on» appa\nted b

the lnltral recrultmem in accordanfe wlth Lre orr'er or rm i@ ~rcrned bv_th

L Commrssron (or as the case mav be the DeoartmﬂntaLSelw Lion ,Commrttec




7 ’ v

o 'shali rank senior to the persons. selected in a later q?ttc n. {undarlining ls

__appned) _ ‘ | y
o In the instant caqe, the Pubhc Servrce Commre ron/respr.rndent‘No. 5-had o
ac "t=érr stance t*at byt virtue o. hav'.ng "rppheo N pursucmu_ o an ejlhcr:-,‘”
-:.advertbement (05/70&) the appellant and othel,a were senro | to eandrdatesé‘
in.cornmended against advertrsement No. 01/7015 It was du!y communlcated to?." -
respondent No 1 through correspondence dated 08 05.2019. There Is 10 denral
of the fact - that the recommendatron of appel!ant was-outrome of earner'
dverqrsement In. the crrcuwnstanceS and in view of ]udgment rennrted as 1991 ‘
SCMR 1632, rt is not unsafe to hold that Inter se ,en|orrty of th“ tandrdates at_
- one. selectron was to be determrned on the ba%rs or ment c.ssrgned to the |
' tandrdates by the Pubhc Servrce Commlssron, It ls also. worth noting that in
A]udgment reported as 1995 PLC(C S) 950 it was clearly heid that cases of crvtl
servantb Who applred in respo’nse to subsequent advertisement were ﬂnahzed

earher Whereas cases of .co- ovrl <ervants who applled 1n respnnse to Larher.
o0 advutrsement were frnalra_d 1ater for no fcrult on Lhelr part the seniority rnter

se of civil se.vants was (o be rec«ontd not from the date of )trnnng but v rould

) _be determlned through earlier open advertrsement we are, . thnrefore, ﬂrm \n

- ._-‘,'our view that the lmpugned senrorlty l|st 1s susceptrbte to correction and

'atteratlon ‘ _ . ', ‘;. o g | ‘ : ;
e . Attendrng to the ob]r.ctron of learned AAG regardtng umpetente and

-malntarnabrlrty of- dppeat in hand itis sufﬂelent to note tat thr’ aﬂpeliant, due

e non-filing of service appeal agalnst the earlier Senlorrty h s net preclude’d

, .\Q\_\\L; _ from prefernng rhe appeal in hand Any ‘wrong commi tted by Lhk. I’espondnntsl:
) _culmrnatlng rnto issuance of fresh Sené§“5t provldeu neoh cause of action to

OP\J ! J‘%:F IWE S T
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O U ) /

a civil servant/appetiant. The ob)ecqon of learned AAG i) tharotore, L_“,(;,m\\e:q

'hen ‘eby. '

290 TEx- consequcnua the appem u* hand IS dhﬁWEd as rayed for ln Its i

memorandum The: part;es are however, !efr to def' m@h re.,,x’chc_ Costs. H1e

(9

be conszgned to the reco d room.
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“No. 6 and 7. He further added that terny ~earlier selegtion”” means ea

© pecommended. 1t was ‘further observed that though the appointments of the appellant

 DECISION: -

WS
74 ;3?: R

[l
N

S, GOVERNMENT OF KHYBER PAKHTUNKHWA
A e N : CLAW, PARLIAMENTARY AFFAIRS AND.
HUMAN RIGHTS DEPARTMENT

' MINUTES OF THE SCRUTINY COMMITTEE MEETING.

(AGENDA ITEM NO. 18) o

SERVICE APPEAL . NO. 1289/2020 ADNAN - NAWAZ VERSUS SECRETARY LOCAL
GOVERNMENT AND OTHERS, '

A meering of the. 'Scrutinf Committee was held on 03.03,2021 at 11:00 AM, in the office of Secretary,
Law Parliaméntarii Affairs & Human Rights Department under his Chairmanship to determine the fitness:

of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate.

_ General (Mr. Mutiammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa.

2. “The Chairman of the Committee invited: the representatives of Loeal Government Department
Mr. Niaz Ahmad, Addl: Secretary alongwith My, Abdul Shakoor, SO, Mr, Hamid Saleem, Law
Officer, KPPSC and Mr. Muhammad Yousaf Peputy Secretary R-111, Establishment Department
to apprise the Commitiee about the backgreund of the -case which they did accordingly and stated that

~appellant filed tHe-subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby.

the Departmental Appea] of the appellant was dismissed and the seniority dated; 08.1 1.2019 was upheld
with further ‘prayer to direct the respondents to correct the seniority list by placing name of the appellant
at serial No. 5 instead of serial No. 7. The Khyber'l’akhtunkhwa Service Tribunal allowed the subject

service appeal as prayed for vide order dated: 07,01.2021. Now, the Department intended to file CPLA
against the judgment on the following grounds:” : :

GROUNDS/DISCUSSTONS:

3. The rcprcscntalivc,of Khyber Pakhtunkhwé Public Service Commission, present in the meeting,

supported the judgment assed by tlie KhYR&L Pakhiunkhwe Service Tribunal and stated that the judgment
st Tiite with Tulcs. He further added that in pursuance of an earlicr ndvertiscment, the appellant and
others are senior to the candidates recommended against later advertisement. He further added that
process of selgg}ﬁglhstant‘s from the date of advertisement and the appellant had applied through earlier

advertisement then_the private respondents No. 6 and 7, therefore; is senjor thari the private respondents .

lier recommendation, The Serutiny
> D =Y .

Comunittec . observed that the advertisement, in which the appellant was fecommended, had been
advertised earlier, than “the _advertisement in which the private respondents No. 6 and -7 were
and private
respondents No. 6 and 7 have been made on the same day yet the appellant was recommen

advertisement: During the course of discussion the representative of Establishment Department produced
riles of Federal Government regarding senjority, according to rule 2 (1) of Civil Servants (Seniority)

. Rules, 1993, “persons initially appointed on the recommendations of the selection authority through:an
: ¥.app , g

earlier oRe‘n_'aq'\{gr.gi_g;__e“mgm_§ha,l~_l, rank seniar.to.those appointed through & subsequent open advertisement.”
The representative of ‘Establishment Department produced a judgment of Federal Service Tribunal
reported in 1995 PLC(CS) 950 on the, same issue which support the instant Jjudgment, the yepresentative
also supported the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Comumittee
observed that based upon above discussion, no plausible grounds exist against which CPLA could be filed
in the Suprerhe Court of Pakistan as the represeniatives of Khyber Pakhtunkhwa Public Service
‘Commission and Establishment Department both supported the impt@ﬁ'éﬁ"jﬁ‘a'gfﬁéiifl"""""" e

4 Hence in view, of above, it was decided with consensus by the Scrutiny Committee that the

-subject case was not a fit case for filing of Appeal/CPLA in the Supreme Court of Pakistan.
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1['\I THL SUPREME COURT OF PAKISTAN
(Appe]late Junschcnon) . . —
' o Present:
" Mr.Jdus stice Manzoor Ahmad Malik
Mr. Justice %yed Mansoor ‘Ali Sh’lh

CIA. 762 L to 766-L Qf 2012

_. {on'appeals from the judgmenrs of Punjab Service Tribunal, Lahore
Dated 26 03. 2012 passed in Appeal Nos.3776 to 3780/201 0)

Dl Z(Jha.ra Jabeen, etc (In a.ll cases) ...f....Appellant{s)
' ' ' o Versus '

Muhammad Aslam Perva.lz etc. {In CP 762-L of °O 12}
Aftab Ahmad,. etc. (In CP 763 L of 2012)
Shahid Mehmoad, ete.-(In CP 764-L of 2012)
-~ Muhammad Mehdl etc. (In CP 765-L of 2012)

- F‘ayyfxz Ahmad Chaudhry etc. (In CP. 766-L of 2012).

....... Respondent(s}

/

For the appellanl‘(é): I\hlxk Mulmmmad Awais Kha'1d Ab(,
- (In &l cases)

I3 . -

For the respoﬁden{(s)" Mr. Amir Sana Uilah ASC (For R.1) . -

. For :e:pondcnt Nos.2, to'4 Ch Zafar Hussain Ahmed Addl. A.G.
: Ms.-Ali Bahadur, Secretary, Population
" Welfare Department.
Mr, Khalid Pervaiz, Addl. Secretary.
a/vu Tania Malik, D.S.
Arooj Naseem, S.0.

" Date of healringA:" A 10.11.2020
. ORDER

oyed Mansoor Ali Shah, J.- The questlon that arises in this
- case is regardmg the seniority betwcen the appellants {promotees)

" vis- a-vis the respondents (dll‘CCt appomtces) ‘both appointed to the
post of District. Population ‘Welfare Ofﬁcer/Deputy Directer (Non-
"A"Techmoal} (BS-18) close in time to each other m the manner

"-descrlbed hereunder ' -
’, 2 - Brlefly the factu are that the direct appomtees (respondents)
were. recommended by the Punjab Public Semce Cominission
“'(PPSC) ‘and appomted vide order dated 03.12.2003 as Deputy
Dlrectm / DHtrlct Populatlon W lfare Ofﬁcer (Non Tech"nr‘al} in B3-
18, On the other hand the. appellan‘m were recommended for
- promotién by the Depa:tmen'ral Promotion Committee (DPC) on
-, 24,11.2003, howcver, their nouﬁe.atxons for promotion were issued -
succcssxvely as follows the promouon notification of Dr. Naureen

Asghar was 1ssund on 2.1i2, 2003 ‘while that of Dr Zohra Jabeen
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.and Dr. Falkhanda Almas whao were recommended for promotion
- in the same’ DPC but SUb_](;Cl to. the completron of their ACRs for
the year 2001-2002 were notlﬁed for promotlon on 10.4.2004 and -

24 11 2004, respecuvely Dr. Zubda Riaz (appc,llant no.3), however,

- was initially’ deferred in the DPC held or~ 24.11. 200\3 and was later

on. clonsuiered in ‘the DPC1 held on 12.10.2007 and nouﬁed for

promotion on 2642008 The senigrity list prepared by the.

aepartmcnt placed the appellants over the rebpondents who were
appomted through drrect recruitment. The respondents. made a

repreqentauon bcfore the Chief: ‘uecret'rry, Wthh was chsnussed on

h 27 9 2010, whereafrer they preferred an appeal before the Punjab
o Serv1ce 'I‘rlbunal whxch was - allowed through the impugned

judgment, holdmg t_hat the respondents were senior to the
appellants, with the ‘direction to.the department to re-draw the

seniority list. aerordmgly To oonsujer the questron of semouty

ths Court on 20 12.2012.

3. To answer the . que«:tion regarding scniority between the

appcllam» and’ the respondents provwo to. sact:on 7(2) of the
PLII'IJdb Civil Servants Act, 1974 ("Act") and Rule 8 (”) alongwith its

Explemduon under the Punjab Civil \ena.nts {Appmn.tmem &

- :.COI‘ldltl’)}JS of SGIVICC) Rules, 1974 ("Rules") need to be examined.

Both the provnsrons are reproduced hcreundex'

“Section 7. Seniority - (1) ..
(2) Seniority in a post servu:e or cadre to which a cml servant is

© promoted shall take effect from the date of regular ar‘pomtment to
l]mt post:
' Plov1ded that civil s:ervanf% who are selected for promobon )
- te a’ higher, postvin onc batch shall ord Lhmr promouon to the

'A higher post retain their inter-sc ‘seniority in the lower ) post.

Rule 8. The eehioﬁw inter se of persons appointed. to posts in the same
grade in a functional unit shall be determined: . '

' {2) The seniority of the personsﬂappointe'd by initial recruitment to the
!grgdc vis-a-vis those 'appointed otherwise shall be determined with
1

rclerence to the date of continuous abpoint_ment to the grade; provided

" ‘that if two dates are the same; the person appointed otherwise shall rank

. s]enior to ‘thc person'appointed b); initial recruitment; provided further
_that inter se seniority of person belongmg to the same category will not
e cﬂtcned :

. between Uc‘appcllantb and the ncspondc'nts leave was gn anted by
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Explanation- In ca':.(_ a. group of persons is selccted for inidal

appointment at’_one time, the earhc:qt date on whxch any one out of the

gronpjoiuéd the service will be deemed to be the date of appointment of

all porsons in thﬁ group. Similarly in case a group of PErsons is
appointed otherwise al one tlmz. in the same olfice order the earliest date
on which any ‘one out of the group joined the service will be deemed 6 bf
the date of appointment of all per%ons in the group And the persons in
cach group will be phced with reference to the continuous date of

) appounment asa gmup in order of their inter se seniority."

"According to the above provisions, if civil servants are selected for

promol'ion in a“batch!” or as a “group of persons?” then the date of

promotion of all the persons in the batch or the group shall be the

date whcn anyone of them was first promoted to the post and they

shall 1(,Lcun their inter se semonty The word “batch” used in

section "7 of Act has bcf:n interchangeably used as “group of

pers,on%sf" in Rule 8. Ordinary dictionaly mcanin'* of the word

‘batch" i' pcoplc dcqll with as a group or at the same time".3

‘ ’I‘herefoxe dppellants in the same grdde when consxderedland

recommended for promotion for the next grade in thc, same

Departmental Promotion Committee (DPC): pass for a “bateh or

“group of persons” and therefore as per the above provisions will be

consxd‘ -red to have been promoted from thc date when the first

©+amengst the batch was promoted and will also rethin their inter se

seniority of the lower post. In this legal background, the three

‘appellants were recommended for promotion to BS-18 in DPC

- dated-24.11.2003. One of them ie., Dr. Naureen Asghar was

.promu\m on 2.12. 200u, thus the entire batch of appella.nts/

’ promol«. S who were  recommended for promotion in the same DPC

"namc“' . Zohara Jabeen and Dr. Farkhanda Almas shall be

~ same batch or group of ,persons. ‘Further their inter se semonty

CODSlCluLd to have been appomtt,ci w.e.f 2.12.2003, the date of

promuhon of Dr. Naureen Asghm one of the promotees, from the

.amongst the promotees sha.ll be the same as maintained in the

lower l_..,\L as pel the plowsmnq discussed above However, Dr

Zubd.l Hiaz (appellant 110, 3) who was deferred in the DPC held on

24, 11 2p03 on the ground ‘that she was on a long leave ‘and was

subsequently recommended in the DPC held 'on 12.10.2007 (a.fter

1 Term. uscd in the Proviso to Section 7(2) of the Act.

"2 Term uscd in the Explanation to Rule 8{2} of the Rules.

3 Shorter Oxford English Dictionary, Sixth edition Volume 1 p 196

© Chambers 21% Century Dictionary p 109 and Cambridge Advanced Learner's

Dictionary,: l-ourth Edmon, Cambndge Umvers1ty Press p 118

o— -
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almost four years) and promoted on 26'4 ’70081'can'1'1ot- be -

_con31de1ed to be from: the same batch as that of the 0th%er
appellants selected in the year 2003 and.therefore the above '

" Provisions . .do not come to her rescue ‘Her se*uouty will be ﬁxed '

according to the date of her . promouon The 1espondents were

appomtcd through 1n1t1al appomtment on 03.12.2003, a day aftcr

" the’ promotlon of the first promottee out of the. batch-of plomotes

hence the respondents will fall under the appellants. Therefore, the

semonty of the appellants No.1 & 2 'shall be re-fixed above Lhe

o respond mts 111 thc manner discussed above and of appellant No.3
. ‘.accordnw to -her datc of promotlon For Lhe above reasons the

~1mpagned Judgment ‘of the Tribunal dated 20. 03. ’>012 is set aside

and thc sC dppeala are allowed accordmcfly

.
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Judge
Alii)()un.::od. B |
" ond Dcccmbel 2020. . o . - Judee
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