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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR |
|
|
Service Appeal No. 39/2022
Mzt. Azhar Nawaz
___________ Appellant
VS

Government of Khyber Pakhtunkhwa through Chief Secretary & Others

-------- Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No.

Respectfully Sheweth:

Prcliminary Objections:

40.

41.
42.
43,
44.

45.

46.

47.

That the appellant has no cause of action to file the instant appeal and is badly time
barred.

That the appellant has no locus standi to file the instant appeal.

That the instant appeal is not maintainable in its present form.:

That the instant appeal is bad for non-joinder and mis-joinder of necessary parties.
That the appellant has concealed material facts in the instant appeal

That the Appellant cannot seek the relief sought in the Appeal as the same goes
aga.inst the spirit of the law and the judgments on the subject 'matter. The Appeal
is thus clearly barred by law.

That the instant Appeal is filed on the basis of blatant lies and skirmishes hence
this Hon’ble Tribunal has no jurisdiction to adjudicate the instant Appeal.

That the claim of the Appellant is concocted, malicious, baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither supports the claim of the Appellant, nor do they support the stance of the

o Appellant.

48.
49,
50.

51.
52.

That the instant Appeal is based on malafide and so are the acts of the Appellant.
That the instant Appeal is nothing but wastage of precious time of this Honorable
Tribunal, and has been filed with ultetior motives for annoYing, disrupting and
creating obstacles in the life of the Respondents therefore, watrants dismissal.
That the Appeal as framed is not maintainable as the Appellant has no locus standi
and legal character to file the same. |

That the Appellant is esstopped by his own conduct. |

That no vested rights of the appellant are violated. ’

Para wise reply:



32.
33.
34.

35.

36.

37.

38.

Para No.1 of the instant appeal pertains to tecord. g

Para No.2 of the instant appeal pertains to record.

Para No.3 of the instant appeal is cotrect. Hence needs no reply.

Para No.4 of the instant appeal pertains to record. However, three different

‘advertisements were issued i.e. Advertisement no. 01/2008, and 03/2008. Against

these advertisements appointments were made, however due to the discrepancy
in the seniority of various individuals, various representations were filed, for the
decision of which a proper committee was constituted and the committee in light
of the law and the judgments of this Honorable Tribunal and the Apex Supreme
Court decided the representations in accordance with the law, and gave correct
seniority to the answering respondents. The whole premise of the appellants case
is based in malice and they have concealed the committee report with ultetior
motives from this honorable tribunal. _
Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the representations so filed, a committee
was constituted in which it was decided that the appomtments against priot
notifications/advertisements will be considered senior as opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective  of whether their recruitment process was initiated before
notification/advertisement dated 01/2008. It is also pertinent to mention that the
first appointment was from Advertisement No. 01/2008, which is also being
concealed by the appellants.

Para No.6 of the instant appeal is incotrect hence denied. The appellant was
placed senior to the answermg respondents, where as he should have been placed
junior to the answering respondents due to the reason that his advertisement was
later in time than that of the answering respondents, hence making him junior to
the  answering  respondents,  who  were  appointed  against
notification/advertisement prior to the appellant’s notification/advertisement.

And the same was laid down in the findings of the Committee.

Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was cleatly held that cases of civil servants who applied in response to subsequent
advertisement were finalized eatlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniotity of the civil servants was to be reckoned not from
the date of joining but would be determined through earlier open advertlsement

(Copy of the Committee report is Annex-A)

(Copy of the Relevant Documents is Annex-B)

Para 7 of the instant appeal is incorrect, hence denied. The seniority of the
Appellant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above- -
mentioned facts. The facts laid in patas above are reiterated. It is added that
promotion was due to the directives of the competent authotity that promotions
be made irrespective of the seniority issues.

Para No.8 of the instant appeal is misconceived, hence denied. There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well as Seniority list
since 2009-2021 were required to be rectified in accordance with well settled
established principles as laid in rules, laws and reported judgments on the said
subject, and were duly rectified by placement of the answering respondents on
their current seniority. The seniority list is well within the bounds of the law and
according to the dictums of the supetior courts as well as this honorable tribunal.



39.

40.

41.
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Para No.9 of the instant appeal is misconceived, hence incotrect. The Appellant
has now been rightly placed in the Seniority list. No deptivation of his due place
in the seniority list has taken place, and those placed ahead of the Appellant have
tightly been placed in accordance with the rules, laws and reported judgments as
provided in the findings of the committee. Furthermote, no illegality as falsely
claimed has been committed by the answeting tespondents.

Para No.10 of the instant appeal pertains to record, hence needs no comments
by answering respondents. Moreover, the representation and the appeal ate badly
time barred.

Para No.11 of the instant appeal is incorrect. The Appellant is not aggrieved and
has been rightly placed in the seniority list, in accordance with law. The Appellant
bereft of any cause, legal grounds and standing before this Honourable Tribunal,
the whole premise of the Appellant’s case is based on contradictions and
falsifications. |

GROUNDS:

GRO

tt.

Ground A is Incotrect as laid. As explained above the impugned notification as
well as seniority list circulated thereundet is well in accordance with the law.

uu. Ground B is Incorrect as laid. Thete has been no illegality committed and there

is no negation ot deviation from the legal course, rules or policy by the answering
respondents. '

vv.Ground C is completely misconceived, hence denied. The said seniority list has

been rightly been issued keeping in view findings of the inquiry report and the
laws on the said matter, there is no intention to accommodate any blue eyed as

has wrongly been alleged by the Appellant.

WW. Ground D of the instant appeal is incotrect. As per the judgments of the

XX

Supreme Coutt, it is the first advertisement ptior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relevant portion of
which has been produced hetein below:
“Civil servants whose seniority was relegated despite they were recommended and assigned merits
by Federal Public Service Commission earlier than co-civil servants and who also assumed
charge of the respective posts on regular basis earlier than co-civil servants, had challenged order
of relegating their sentority alleging that the order was illegal, unjustified and against principles
of natural justice-—-Civil servants though were recommended and assigned merit by Public Service
Commission and also were appointed earlier than co-civil servants had applied for posts through
advertisement subsequently issned by the Commission whereas co-civil servant had applied
through advertisement issued earlier by the Commiission-—-Candidates who applied in response
to such advertisements, were interviewed by the Commission at different stations and selections
were also made at different stations and that process took sufficiently long time---Cases of civil
servants who applied in response to subsequent advertisement, were finalised earlier whereas
cases of co-civil servants who applied in response to earlier advertisement, were finalised later for
no fanlt on their part-—-Civil servant’s joining earlier than co-civil servants, was immaterial as
sentority on initial appointment by way of selection through Commission was not reckoned from
date of joining, but wonld be determined through earlier open advertisement as provided in para.
ACfi) of General Principles of Seniority, 1989---Authority had rightly determined seniority of
co-civel servants over civil servants on the advice of the Commission.”

.Ground E of the instant appeal is incorrect as laid. As per the judgments of

the Supreme Court, it is the first advertisement prior in time which is going to
take preference. Reference can be given to the decision of Khyber
Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7* January 7%,
2021, relevant portion of which has been produced herein below:
By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior fo candidates recommended against advertisement No. 01/2015. There
is no denial of the fact that the recommendation of the appellant was outcome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632,
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1t 15 not unsafe to hold that inter-se seniority of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission,
1t is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent advertisement were
finalized earlier, whereas cases of co-civil servants who apphed in response to earlier
advertisement were finalized later for no fault on their part, the inter-se sensority of civil
servants was 1o be reckoned not from the date of joining but would be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
15 susceptible to correction and alteration.” "'Exc-consequentia, the appeal in hand is allowed
as prayed for in its memorandum."

Ground F of the instant appeal is incotrect as laid. As per the judgments of the
Supreme Court, it is selectees of the first advertisement prior in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent advertisement were finalized eatlier, whereas,
cases of co-civil servants who applied in response to earlier advertisement were
finalized later for no fault on their part, the inter- se- seniority of the civil
servants was to be reckoned not from the date of joining but would be
determined through eatlier open advertisement.

Ground G of the instant appeal is incorrect as laid. The appointees were
pteviously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
representations, based on which a committee was constituted and according to
the findings the committee, the previous seniority list was deemed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view
findings of the inquity report and the laws on the said matter, thete is no
intention to accommodate any blue eyed or any ulterior motives, as has
wrongly been alleged by the Appellant.

aaa. Ground H of the instant appeal is incotrect. It is again stated that the

issue of seniotity of candidates has been addressed in various judgments, which
have also been clarified in the report by the committee.

bbb. Ground I of the instant appeal is incorrect as laid. It is very clear by now

that even if the recruitment process of the first advertisement was slow and was
completed after the advertisements No. 03/2008, however, still the selectees
appointed against the prior advertisement would be preferred over the selectees
of the advertisements issued later on. When it comes to the seniority list.
Reference can be made to the ruling given by the Honorable Supreme Court
of Pakistan in the November 10%, 2020 verdict, all selectees of Ad No. 1,/2008
batch shall rank senior, in terms of seniority over selectees of Ad. No. 3/2008.
However, inter-se seniority among the selectees of all three batches to be
determined in accordance with the order of merit assigned by commission for
each batch separately. |

cec. Ground J of the instant appeal is incorrect as laid. As per the judgments

of the Supreme Court, it is the selectees of first advertisement prior in time
which is going to take preference over the selectees of later advertisements.
Reference can be made to reported judgment 1995 PLC (C.S) 950 in which it
was clearly held that cases of civil servants who applied in response to
subsequent advertisement wete finalized earlier, whereas, cases of co-civil
servants who applied in response to eatlier advertisement were finalized later
for no fault on their patt, the intet- se- seniority of the civil servants was to be
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reckoned not from the date of joining but would be determmed through earlier
open advertisement.

ddd. Ground K of the instant appeal is denied as laid. T he Appellant has not
been subjected to any ulterior motives, but instead he has been subjected lawful
procedure of rectifying the impugned seniority list. The reported ]udgment
1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the Ncl)vember 10th, 2020

verdict, all of them the selectees of first advertisement priot in time which is

going to take preference over the selectees of later advertise'ment.

ece. Ground L of the instant appeal is incorrect as laid. The example of the
“once the black sheep entered the directorate, the whole serlnonty list was
disturbed™, is uttetly false. No valuable rights of the Appellant has been
violated nelther has any unjust treatment been meted out to| the Appellant not
have any illegality been committed by the respondents and therefore the
Appellant has no cause or case at all. The claim of the Appellant is

unsubstantiated and not based in law. ,

ftf. Ground M of the instant appeal is incorrect and has been responded to in great
detail above.

gge. Ground N of the instant appeal is incorrect as laid. The alleged “juniors”
who have been placed ahead of the Appellant in the seniority list have the
preference to be placed ahead of the Appellant as per the above mentioned
judgments.

hhh. Ground O of the instant appeal is incorrect. No such additional grounds
exist. ,

Itis therefore most humbly prayed that the instant appeal is meritless , may
please be dismissed with cost.

Date: ___/ /2023 Respondents
THROUGH oG
‘ (ALI GOHAR DURRANI)
Advocate High Court

0332-9297427
khaneliegohar@yahoo.com

Shah |Durrani | Khattak
(aregistered l'a.w firm)

House No. 231-A, New Shami Road,
Peshawar.
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TRIBUNAL PESHAWAR |
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Service Appeal No. 39/2022 |

Mzt. Azhar Nawaz

Vs ',
_ : |
Government of Khyber Pakhtunkhwa through Chief Secretary & Others

________ Respon;dents

AFFIDAVIT

I, do hereby solemnly affirm arid declate on oath that ||the contents of the

accompanying parawise comments are true and correct to the best of my

knowledge & belief and nothing has been concealed from this Honorable
Tribunal . | '
' |
| g
i
(I:i)eponent)
|
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To

- Dne»ton (Jeneral
* Commerce Education & Managumnt Sucncee
- Khyber Pal\htunl\hwa Peshawcn

. Subject: . o SIENHORH’IIY ISSLIKL OF TEA(‘HEN(y CADRE AS $TOOD ON 31- i2- ”{)76

‘Refcren_c'e: AiYom ofhm order boarmg -Endst.” No. DGCh&MS/Admn/anu:ry Gén; /1317(1-4)

o°-

Dated 23/02/’)021 on the subje(:u noted above.

’ The issues’ reldtmg to senlqruy of teaching cadl‘e referied to the: committee have been
thorouphly s,\amlned and dlsposed of as per detml gm,n in the fol!owm0 pamg: aphq

The appeals Iodged by Muhammad 1lyas Assmtant Professo: GLMS Karak and. Mulmmmad

: 7ahoo. GCMS Mansehla are gentiine and accupted To substantiate- lhou plea, thcn old.;

.bemorny posmon retenuon is supported by APT Rules l7(')) “The C\Iracl ot the said -rule ns.'.

,1cp10t..uoed befow: - “Semonty In various cadn.s of Civil. Servants appomh,d by mmalf
ren.ru:tment vis-a- v1s those appomted othelwlse shall be determined w1th rc1emnce to the dates}‘

of their rcgui ar dppomtmcnt to a posl in th 4t cadre; provided that il two dates are the same, thn P

person appointed otherwise shafl rank senior to the person appointed by initial.rccruitmcm." in
" : . . ! L. ’ . . . : .
the light of the provision contained in the above mentioned rule, their old seniority position |

remains’intact, as claimed by the appellants. -

The 'apoe'al -s;‘ubmittc::d by Mr. Jan Ayaz, Suz Wali Khan, Shakeel Khan, Aftab Ahmad, Israr

_Ahlhad, Tajir Khan .Asgllaf Ali-and Shﬁj&m AH.u'ssain are examined.

=Thenr date of appomtment is to be. con31dered trom the date of theu notnﬁcatlon/takmg of :

| ’

. charge agamst a plomotcd post and not the date of DP(‘ whlch 1s only reconnmndatlon Thoy' ;

- were’ ﬁrst p:omotod as ll’lSllUCtOl‘S (BPS 17) on.“Actmo Charoe basis vide NotlhcaUOn

-

‘ bearmg No SOIIl(IND) TE/l ]7/07/V II dated 20 10-2010 and subsequently on 1eoular basns S

vide nollﬁcatlon bedrmg even No. 14 IS 211 Hence their contentlon is not tenable In face of

'-sub rule (2) to-Rule 17 of APT Ru!es 1989 reploduced in KP ESTA CODE 701 I, referred to

in pala one above Tho sand rule clearly states that semorlty of the civil sewanls promoted toa

post ina cadre shall be detﬂ-rmmed from the date oftheu regu!ar appomunent

- . J | : ‘49 ‘
L / : &}9
s /fU.‘-.,_ . “‘53‘
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- 6. ‘The appeals submrtted by Mallk Muhamnnd Naveed Assrstant Professor and Ashfaq Ahamd :

1 he rlppea! bubmnted by Mr Farid Uliah Khah, Zarrar Zia Uddin, Shakil Ahmad Alridi, Tkeam

Ud Dm Nd“ll Jamal, Mrsl\een Shabh, Sa_“d(l A!r, "Mujeeb Ur Rehman, Naeemulldh, Dr

l\ uly 1mmad Asrl relates to dt.mancl for grant of anti- d.rted seniority. The case putumn\' to

‘ clui'm for, crr'int of‘aﬁ'te-d'-lted %eniorily'in: BPS-18 in respect of the above apphcants has heen

e\dmmed at ien(rlh ln this rcqmd 1t s C]dllht.d that the 'Ipphcnnl‘% got promotu.l to'the posl ol

‘ Assrstant Profesqor w.e. f 10/08/2011:] Sorm of the applrcants were directly rucommended as

:Assrstant Professor through Khyber Pal\htoonkhwa Public Servrce Commission. in 2014. l“hey

' have based their clarm on the analogy of 15 Assrstanl Professor; who were or’mted ante- d'-lted

semomy from 2011 & 2012 by the I\hybu Pakhtoonkhwa Service Trrbunal and Supremo '
Court of Pal\lstan The court verdict was endorsed by PSB as notified by Hrr,her Education
Dr.panment nouﬁcatlon be'umg No bO(CEA.MS)HED/l 2/093(1 3) dated 1{/05/’)020
]“h(, appe’rlq of the '1ppl|cants cannot be r,nteruunecl by thrs com mittee as these fall outside the
' '

_]lll r:.dlctlon of the commltlcc to recommend 1o thc department for entertaining their claims for :

grunt ol‘unl“«ddlcd somorlty They may approach the compclont mthonty for redressal of their. -

. gr revcmces‘ rf there bo dny

. Khurthd Alam Assrstant Protessor, Hussain Ahmad A:srstant Profcssor were promoted on i

”2/02/2019 ‘and were placed junior to the 1eoommendees of Khyber Pakhtoonkhwa Public

>

- Service C‘ommrssron o’r Advertrscmenl No (}3/201 8 who Jomcd the department on 14/07/20')0

n hg,ht ofthcf provrsrons conlcuned in Rules 17(2) of APT Rulc:; 1989 those who g,ol promoted

~_ear_ller :than I\hyber Pakhtoonkhwa Publro Servroe (,ommlsqron recommcndees shall sland

senior.to'them. Thus, thelr appeal is accepted and their seniority be corrected as requestod

,A Assrstant Pr ofessor are drsposcd of by determmrng their senronty in conformmg to the order of

merrt assrgned by the I\hyber Pakhtoonkhwa Publrc Servrcc Commission. '

o .The appears submitted by the Shahab - I: ~ Saqlb Mr. Muhdmmad Dost Mr, Sajjad 1~iussaih and Mr. ;

. 'Shamsher Ah Mr. Azhat Nawaz Assrstant Professors are ewammed at length. They are selectee; of the

' March 2008 batch of Mlyber I’akhtoonkhwa Public Servrce Commrssron Keeping in view the detail '_

e\planatlon given m pmagmph No. 09 to 13 of the report, té@ﬁ&gea: to be any lacuna in their

009
>y e
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; I~hc|1 (Assvsl'mt Plof‘essoz) Mr. Amu Shehzad (Assnst'mt Professor) M1 lahlr lxhan

.

S o i3

semonty poqmon As such, their appcals are disposed of by maintaining their current seniority positions

a3 :eﬂoou,d in th(., tentative scmorny list o!‘Dccom‘oel 2020

: Mr Fida Muhamnmdl han’ Aﬁsm'mt Prof(.s:.m Ml Nmm'uul ah {l\sqlshni Pioiosqol\ Mr: Noor: U\.

AbblSt.lﬂl

. Ploiossow Sum'xna Ishaq Assistant rlotcssor and 17 others were 1eo0|mnonded as Lecturer BPS — l ]
. vxdc adv.n0.8/2009, “Their appomtmenl orders were 1ssued on Novembu 7"", 2010 vndc

. .
. SOIII(IND) [E/3- 6’20[0 and before followed by subsequont ordels issued Viclb even 0. thereaﬂel On

" _the eve oi their appomtment thelr semorlty was ds.lermmed on the ba51s of |ommg the dcpartment Now

thelr semonty has been changed in light of Rule I7 (1) {a).of APT l'\ules 1989 In their appeals thcy )

©Judgment i civil petition No.331 ol 1990, decided on December 12, 1997

thC raised objen.llon on ohangmg then semonty aftel a lon period and placing the Janumy 7009

] mcommendeee of KPPSC pnor to mcm inthe tentative seniority list 01 2020.

. Fida’ Muhammad i\han Assistant !’mru.xoa has qmchud with his application Supreme Court’s

as a relerence for

interpretation of ru!es 17(a) 01'AI"'|' rulc" 198‘). Paragraph 4 & 5 of said verdict clcm’!y explains that “a

© person sdected to; wppomtmenl 10 post in an carlier selection shall rank sentor to person 5<.loc1ed m @

" later selt.ctlon wluch means that noz.nneob of first l)dtch were 10 rank sesior than tho petmonu on

"dCCOunl ofthun mmdl sclocuon Hence, the emller qelcuton s bu,l\ linke wnh Iusl h'1t<.h wlnch in

s tur n seems to be, mednmg uommccs of first 1dverl:scnmnt In addition to the above, Supreme Courl of

' Pal\lstan m Lts_;udgment dated November 10“' 2020 in CA 762 L 10 766 L of 2012 (Anne\urc A) has :

lex Jllcul ) clarifi ed that” in case a grou oi ersons is selected for mlflal appointment al one tum the
] ) group ol p PI

ealhest date on whlch any one out of the group Jomed the service will be deemed’ to be the d'ue of

appomthent for all the persons in the group. '] he honorable Sdp;eme Court" deﬁncs the word "b'xtch"

'people dealt with as a group or the same tune P]acmg rellance on'the ruling given in the Supreme Court

of Pdklstan verdlct of- Novembex 10"' ’)020 referred to gbove, the dxspute of seniority between

appellants / nommees of Khybel Pakhtoonkhwa Publlc Sexvnce Comm15510n as le(.tme: in thxee

: .successxve batches of. January 2009 Malch 2009 and August 2009 can be settled in the followmo

I'ﬂ anner

. ~MIS’< Norul Ain selectee of January 2009 batch joined the service on Febmarv 2010 out of tlm toml 29

g nommeea I selectees of the same batoh Thereby paving the way for the. remdmmb 28 nommee%

selectees of the Janualy / 2009. ba.ch to be deemed to have been apwted on the same date i.e.- Feb
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2", 2010 hel date ol‘Jommg comes e'nlu,r lhan all the selectees ol lhe remaining two, harehes, le. o

3/7009 & 8/2009 Jucl},ed mw the palaclmn set by 1he HOnomble Supmme Loun of Pakistan in its g

ruling. bwen in the Novembel 10"‘ 2020 vudiet all selectees of Jan 2009 bz\lch shall rank senior

,in
\ .

terms ol semclmy over selectees of two l)lhu batches of March 2009 and Aubust ”009 [n the seniority

‘list “the seleci‘eeq ot‘ Mmch 7000 bdlch to be -)laced next to Janualy 2009 batch, to be followed by .

selectees of August 2009 batch I-loweven mter—se seniority amono the sclectees of all three batches 10 ©-

be determqu n accordance wnth the order of merit assigned by commission l01 each batch sepuately

.

To-put the senionty dispute between teaehmg cadre’ of the COI’I’ImEICL wmg of Higher Educalion.-

. ) .
Department, reference may also be mddc the decnsmn of l\hyber Pakl noonl\hwa suvue tribunal in
appeal np.’ 1289/2020'da;éd 'J_almaly T 2021 (Anm\urc - B) It has vxvmly been Llallllcd in the

verdict of Khyber Pal\lnoonkhwa Service Tribunal dated January 7/ 792021 that “by virtue of having

applied in pm%mnee to an earlier a(lvclllsuncnl 05/2014 the appellant and other were senior o

' -‘caudiddles rtcommendcd ag'\msl ‘advcrlnsement No. 01/2015. There is na denial of the fact that lhc"_

: recommmd'\non of the appellant was outcome of an earllel d(lvemsement. ln lhc circumstances and in:

view of 3udgmcm u,poxted as 1991 Sk,l\/ll\—lh?:” it is not unsafe to hold that mlm -se. ‘;emonlv of’ -

' candtdates at oie selecuon was to be deter mmcd on tlle»b’ms of meril aamgne d 1o the e”mduhles by the

- Public SeWice Commission Ttis also worth noting that in Jud;,mem reported as 1995 PLC (C S) 950

' 1t was cleal bv ‘held that cases of civil servants who dpplled in respome 10 ﬁnbsequent advcmsuncm;

11,

were ﬁnalu,ed earller, whereas cases of co-cml servants who applled in response ‘to caxhen ‘
advertlsement were ﬁnallzecl later for no fault on their part the mtel se semority of cxvxl servants was to :

be 1eckoned not from the ddte of j Jommg but would bc determmed through earlier open aclvemsemem ‘
We ale thercfore ﬁrm in our view that the lmpugned <en1or1ty bist is quscc,ptlble to correction 'md
lterauon ? “Ex-consequentm, the appeal in hand i is allowed as prayed fox m its memorandum

Secnetary Local Govt Khyber Pakhtoonklma approache_d the Khyber- Pakhtoonkhw.a Lavl:: .

' P_arliamentary Affalrs “and Human nght Depdﬂment for seekmg opinion on the.judgment of Khybér B

Pakhlo_onkllwa Service Tribunal in Appeal N0.1289/2020 referred to above. The Law Departn nent in lts

‘decislqn dated March 3“1 ’20’71 (Agenda ltem No 18). (Annexulc — Q) explicitly- supponed the

j.ildg;nelit passed b)l Khyber Pakhtoonl\hwa Semce Tr1bunal and stated that the mdgmenl isin line with

rules lt is fm‘cher clarlﬁed that m punauance of an earlier advertisement, the appellant and cthers ale

semm to the candndates |ecommended ag,amst Iaten advemsemem as the process of selection star b




(R IENCY TS

' “earlier se‘legtion"'

@

SR SO SR S I S FRVPRPIURS S SPEPP IO SNSRI L SR

~l10m tlu, ddtle of adverthement and thc.. qppe]lan' ad applied throw-*h earliet ;ulve'rtisemcnt than Ihe_f

pr w'nc 1espondmt S No 6 and 1, therefme is, .»t.mo: the private respondents No 6 & 7. ThL term:

neans earlier recpmmerld'@ltion, wh‘ich,.'inl’ern means that the_'udverrisemem in .which"_
- . , N

the appellani was recommended had been- advertised earlier than the advertisement- in which private;

respondents no 6 & 7 were recommended. To substantiate the arguments in more explicit tenus, the

~Law Department placing'._relianee on Federal Government Civil Servants Seniority Rules 1993, sub-; . -

“rules 2(1), which states that, ”persons initially appointed QI\Illle recommendation of_'t,he"selcctlenfi

Y

-authority " through -an carlier ,open advertisement shall- ranks senior to thdsefappoihtecl through:

CSimilarly, 29 lecturers (BPS-17) were récommendzd by KPPSC vide Adv.Na 12009

subsequent gpen advertisement.” -In view of the above, request for CPLA in the Supreme Court was:

turned down, in subject case.

and their

“appointment dates by joining the department are as under:

13.

a. Ol fe'lrlele‘lect-L'lrer".Februar')r ’_2"" 2010, , !
: b 01 malelecturer May3lSI 2010.
: 'c.-. Ol male lectulet October 26" 2010
Cd 22 male lecturers January' 8"‘, 2011
: e 01 male lecturer l-ebmaly 26"', 201 l

e f -or 'm‘ale lecturer M'ar‘ch 8“‘ 011

g ',Ol male IectulerMarch 18“‘, 01 e

——

' hooo1 male 1ectt1rer f\ugust 8, 2011.

o

]

Mr Ibadullah M1 Noor Rehman Syed Ralurn Shah Mr Anwar Khan, M. Farmfm Ullah. Jan, Mr

‘ Rahatullah, Mr an Ahmdd and ‘others submmed therr appeals wherein they have clalmed that the

a0

. _selectees of Khyber Pahhfoonkhwa Publlc Servrce Commrssmn of J'mua:y 2009 batch to whreh they

. belong, have been placed _]LllllOl‘ to the March 2(}09 balch whlch is. an anomaly and needs. to be 1ectrﬂed .

T he matter in quesnon has been e]aborated in the above paragraphs in hght of. Khyber Pal\htoonkhw'l

Servrce Trtbunal / Supreme Court decrsrons and the ruling gwen by the Khyber- P'll\.h'(OOl‘ll\th Law

_Departmént ,with rega‘.rds to clariﬁcation giVen on the term “Earlier Selectlon contamed in. para:

l"i(l)(a) of APT rules 1989 i is abundantly cleal that earl:er selectlon means earher openf_

: advertrsement by an appomtmg authonty Thelr appeals are genume and based on legal grounds which -'1__

77/”/(\ xAE

needs. to be considered favorably and their respecnve_ﬁgggTEﬁc fixed hefore the barches of




ad

~

‘6
.:/”009 at‘ld 8/2009 All smular nalure anomahes in the seniority list of different cadres must 'fbe
dtaposed ot accotdtn;:,ly o settle the dlspute once for dll l\ﬂal ing any kind of clepdtlllle from the zulmu

—given m the cou:ts aeuslons / law’ depmtnettt pp:mon would create ftuthet compltcatlons for the

ag,t,t |eved faculty membets and the depar tment - : B .

l4 Khalld Nawaz Asststant Ptofesson and. 04 others were also seleetc.cl as lecturers - v:de Aclv No 3/”009

They Jomed the department in Apul & May 7010 They dlSO claim their senibrity in BpPS.17 cll'ld

: subsequently in BPS 18, aﬁet then promotion, to be ﬁxed on the basis ot";ommg, the post’in BPS - 17

Thctr appeals the been thoroughly examined in light of the prevatlmt, llllC’\ on the subject of seniori ll\'
of govt emp]oyees Due consudermmn is ulso gtven to the Suprc:m Count dcumons attached with the
dppcctlb ln thts rct,atcl rcfcrence is.made to rules 17(1)(a) of AP rules 1989, teptodueed in l\hybct

Pal\htoonl\hwa IZSTACODE 201! where in the procedure for deter mining inter-se seniority of civil:

' ser vants appomted tluough mttaal appomtment is expllutly Iatd ‘down “Rule 17 t 1) (@)~

lS

Mr Ya51r Imran and Mr. Gohar Rehman Assistant Professors at serlal number 37 and 38

|especttvely shown in the semonty list were selectcd as Ass:sttmt onfessors i English subjectt?,

wude Adverttsement No 02/2011 and their, nottﬁcatlon of appomtmem was issued on 13
March 2014 ‘They Jomed the department on 19- 03-2014 and 13-03- 2014 tespecttvely Thoseé-

and:dates who were. selected in Ad\ferttsement No 01/2012 and 02/2012 were wrongly placed'

semor to them Thetr mter-se semortty IS to be. determmed in ltght of the Rule 17(1)(a) APT

16.

Rules ]989 and the clanﬁcattons gtven tn the above paragraphs

Keepmg in vnew the above clanﬁcatlons no room is left for any doubt the lssue of the semont)' be
settled accondmg o chlonologrcal order of advertnsement of Khybu Pal\htoonlthwa Public Service
Comm1ssnon ie. 1/2009 3/2009 & 8/2009 and not the date of joining the post However the order of

+

mer 1t assxgned by the Comm:ss:on shall be made base for detenmmng the inter-se seniority of.the,

: nomtnees /. lecommendees of Khyber Pakhtoonkhwa Semce Commission for each Advetttsement

. Mr. I\namat Ullah Wazn (Assnstant Ptolessor) was selected in Advetttsement 1/2012 and has been

placed at senal No 32 of the semonty list w:thm the nominees of his own batch. Appatently there
‘ seems to be ho, anomaly n hlu semonty However if any dtscrepancy emsts in his mtet -se semonty it

,must be settled in confonmlry to the merit assigned by the Khybet Pal\htoonl\hwa Pubhc Service

Commtss;on of Janualy 20 12 batcn



st

L 19 Fhe appe

20, The appcnl submitted by Muhznnmad Kh

g 1 ’ ) ; ’ 7
.18, The - appeal of Alsha Atif be dlsposuj of. accoxdmg, to the order of merit assigned by i\hjbq

; alxhloonl\hww Pubhc Sewwe CommlSSlon w:th regard to inter-se senior u)

genume His semouty posmon be altured as per inter- -se and mer n a»swmd by. l\hvber ]’akhtbo@‘khwa :

Pubhc Service Commlssmn
ahid Assistant Professor GCMS Balakor is not sustainable as
_their scmonl) IS dheady dctummul agzcording (o inter-se seniority / merit of Khyber Pakhtoonkhiva jn

adve:tzsunem No 1/2008 B = v L

© n view of thu above facts and fndmgq it |s requestvd that the seniority list of the Assastant PlOfCSbOIS may

~be corrected accordmgly Mor"over mmon corrections relatmg to change of name quailf' cat[on etc may be

s done by the Dtrectorate at lts own ieve] a«.cordmg 1o the requexz of 'lppt“"ll'lts

S 0 Name “Signature

. . ) - . ‘\\\' )

1 ,‘. o Prof Shah Fayaz Khan. (Chazrman) S . Y o .
. . ) GCMS Abbottabad b . ‘/__' ) \*/-‘-L-P“ "

| | : - e
2 Prot Dr Muhamnnd Ayaz-(Membcr-);.- ‘ _

L '(;CMS 1 ng Road L : ' e MY
3 Prof: Khalid Khan (Member) I < / e
: Pnnmpa] GCMS-1 Ruu, Road o ' ‘_cs';_f____hr_ﬁ_
4 .Mr lmtlaz Ali, Lecturer (Member) - . B . /{ .:

GCMS Pcshawar City - S . AV
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.Advocate

ADpeai No. 1289/20"’0

'f)ate of Institution —*04 03 2.0?0

o ' ‘ Date of Decnsron - 07.01, 3021

-Adlna‘n: Nawaz Asstetant Engmeer Locai Government & Rural Development
Department, K.P- District Mardan. ™. : (Appelian )
veRsUs

' Secretary lotal Government Elections & Rural Development Department, IKP

Peshawar and sm others. ... (Respondents) -

, :P-resf_ent:-

Mr Zia-Ur- Rahman Tajrk : . '
For appellant . -

Mr. Muhammad Rraz Khan Patndakhel

"'r£\55|stant1 Advocate General S e - For officlal reanndents.
, "MR HAMID FAROOQDURRANL, .. CHAIRMAN
;MR ATIQ -UR- RFHMAN WAZIR o o e 'MEMBER.(E}__
| JUDQMEN

.HAMID FAROOQ DURRANI CHAIRMAN

Instant appea\ has been preferred agatnst the order- d'it::d 07.02. "’020

by '-respondent No.1. In the order,-departmental appeal of the appellant was -
dis m|ssed upholdznq the semorlty list dated 08 11.2019.

20 '~ v is provrded in the mernorandum of anpea! that conaeduent to

advertrsement \lo 5/2014 dated 15. )9 2014 the appellant applled for the post. :

P

"rof Assastant Englneer Uoon complettOn ‘of process of tecommendatlon for -

'.94.1‘1.;2915.

-appomtment the Publlc Service Commlssmn re(.ommended the appellant_ror

'apporntment on 09 09.2015. The ensulng appointment order ‘of the appelldnt :

was tssued on. 11 11, 2015 Consequent\y, he sdbrmtted arrlvai report on ‘

MTESTED

P M

. 'ER:
L . l{hqyber akhmrx}dnva
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N

On 11, O )018 a tentative senlonty list \ qu Issuad bv Lne rCCpondenr

B ,No 1 l'he name of appellant found ment!on at S l\lo 8 thereof. On- 29.06, 2018

.3 frnal senronty lrst was lssu::d in which lhc_ name of appf.llant apbeared. at S,

~l\l'_o 10.. The Irst Wc:S questioned throtr h departmental GCleSl.ntJUOﬂ on

18.07.201d, which remalned unanswered T"]\.. respondent No 2, due 1"o

x ob}ectlons by the appellant referred the rssue of senrorzty to reepondent No

- S/K P Publrc Servlce Commlssron whose reply wa recerved on 08 05.201 9. The

' mdtter was also referred to respondent \lc 4/Estaol|shment Department whlch »
':. ‘rt.plled that the senrorrty may be oetermrneo on the basrs of order of rnent

‘ "assrgned py Publrc Servrce Commlssron Qubsequently, the . order of ment st"'

.also provrded by the PSC It rs clalmed that the appellant was. placed on top of

. Lhe merrt lrst For reason best known to the respondents the lsstre was yet
. dgarn referred to the - Establrshment Department Resultantly a subsequentr

‘ senrorrty lrst was rssued on 08 11 2019 ‘whereln, the appellant was placed at s, .

. No 7 mstead of S. No. 5 whrie the prrvate respondents were noted at S, Nos, 5
| ey

and 6 respectlvely A departmental representatron was llled by the appellant

" which, WoS dismissed on 07, 02 2070 hence the appeal in hancl

3.“ Learned counsel for the appel!ant as well as Iearned ASS|stant Advocate ,

beneral on behalf of offrcrai respondents heard and avarlable record'ex'clrninecl 4

’wrth therr assrstance The prrvate respondent No 6 was proueeoed agalnst ex-

‘_ parte due to her non representation on 11 09 2020 Srmrlarly,. on 30 09, 7020

—— L N
-

respondent No 7 was alco placed ex parte They, tlll date drd not choose to g

. apply fo. settrng aslde the ex- parte proceeclrnos

: 4 After recaprtulatlng the factual dspect of the Ccase rrvhand learnecl counsel for B

the appellant argued that the prlvate respondents No 6 & 7 were recommended

for apporntment by’ the Publlc Servrce CommIQSlon consequent to advernsement

Tep

H
)
i




.

:'respondents were at S, No 17 and 18 thereof.

: lldbif., tio be stlu

f\.o 1/2013 dated 01 01 "015 O’\ the other Mnd The 3ppelfon* applied and wes "

lLCOf'ﬂlTll.ndeC' on the btm, of Jdvertmment NG, 5/2014. The \I’t:.;pf)i‘.(]t’;ﬂt‘j,

th ucfore coutd not be PidCOJ nior to the appellant. He also. referrad to the’

inter-se merit Irst iss ued t)y t\hyber Pakhtunkhwa: ‘Public St.rv'ce Commrmm and

rontended that the appeHants nams was at the: top  of ment while pnvatt"

. ’*-s..._“

In h's view, the rmpugned
e et e

.senlor[ty list, as we[l as *he order dated 07.02.202 o were not su tarmbie anu.

ck down He rehcd 0N judgments réported. as 199’“ -PLC(C. S)'

”950 1993 PLC(C 5) 1oos 2014- PLC(C $) 335 and -PLJ-2004- Supreme cOurt-';-j

'435,.

‘dated 07 02 2020 passed by respondent Nol As the subse

Learned AAG whrle respondlng to the argdments from Other side Ialdf'

o —AM-_

A i AR e e
" ——_— B N S

"nwuch empha 5is on the competence and maintarnablhty of rn.,tant aDpG‘cJ\Hﬂ his o

S St o o i -
- ————— —
—"‘“‘\__ -----
T e e 3 e amb P s 04,

e ————. vt N AT
.vrew the appeltant questloned the senlorlty list of Assistant I:DQIHEEI.: on .

s

. 18 07 2018 however no servrce appea! was pieferl éd by him after re matntng:j

‘ unsucccbsful in - gettmg relref.cfrom the: departmentai authorltrec He was, |

v

therefore barred from- submitting a departmertcsl dppcal agalnst tne order

quent cppt.al of :

'appel'dnt was not competent the appeai m nand was also not to be proc eded
'wrth Regafdzng merits of thc cas e, Iearned Asstt, AG referred to Rule 17( )(a)
of the L<hyber Pakhturkhwa Civil Servants - (Appolntment Promotlon and
"Transfer) Rules, 1989 and contended that the lmpugned.oenrony‘ Ils_t was

»properly drawn whrch did not require any alteration,

5. We have carefulty exammed tne record and are of thé opinion that the

| reply to the appeal i hand was jointly submlttod by respondents No, 1. to §

-""* T g s

The reply is- Jcanty, evasive. and no eupporting do"uments hav ta" @pended .

N

— Py
"H.tnerewitn.. I ATIESTLD %3& Co
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"were conducted on 16.07.201% dueu!y while

.,v.-..TJ.I.H._.,......_._‘._........m..-.. e

© On recor rd there is a nolmcatlon piovrdurg final seniority fist of ;tgg\,g‘r'g,pit

Engrneers BPS 1/ as stood o 31.05. 2016 The name 01 an pl |Idnt ls not td

agarnst S. No. 10 while’ thoce of prlvat(. tespondent_. appeared at S, No. §. and

order of senrorlty conta:ned therern._rhe proceedings were taken up by tne
. respondents and the Local Gove'nment Electlons & Rural Development:
o Deparrment through letter dated 04 03 2019 addiessed to the Secretary Khyberf

' Pakhtunkhwa Pubhc Service Comrnrssron sought cfarlfltatron wrth regard to:

w9 An arpea! was submrtted by the appellant on 18. 07 2018 queatron.ng the-

‘-rntervse semorrty of the ofﬂcers On 08 OS 2019, the Assistant Dlrectnnl of -

Khyber Pakhtudkhwa Pubhc Serwce Commrsslon/respondent No. § replled to the{v

For the post_, agarnst genera!

ouota abrlrty test was conductod and- then rnterv*ew., were arranged Female

o candrdates (responoents No. 6 & 7) were recommended on 21.08; 2015 whitstv

cand dates of Advertrcement No 05/7014 on 09 09,2015; The appointment
orders of two females & ﬂve Assrstant Engineers were notiﬁed on same day Le.
11.11, 2015 It was however opined that the candrdates reconwmended agalnst

Advertrsernent No 05/2014 V\)ere senior to candrdates reoo'nmended agamst

RLELL

~-advertrsement No 01/2015 It was also suggested that the vrews of the

Mdiaian

' Establrshment Department on the sub)eCt matter shall aiJo be obtalned,
-Consequently, the Secretary Estabhsnment Department Khyber Pakhtunkhwa

o Peshawar was contattea on 22, 05 2019 through a letter whose reply dated

ATTESTED

'letter dated 04 03 2019. It was detarfed In the reply that frve posts of Assistant
~'~'Engrneer (Crvrl) (BPS 17) in Local Government & Rural Development Departmenté’ 4
were advertrsed vrde Advertrsement No.’ 05/2014 Subsequentfy srxtet.n pPosts ‘
-of Assrstant Engineers (Crvrl) and two pDStS of female quota were advert rscd- |

. vide Advertrsement No 01/2015 Intervrews for the posts ag.arnqr female quota

. 'ébetr@opy;--, -



\)J 4

-15.0-7.2019 was in terms that the Public Service Corngmission  rmay be

‘ ‘ '_apnroached for SmelSD!Oﬂ of Order of men'” of both: the male and. rema\

recommendeeb Tne IKP PoC/rcspondent No. 5 provrded thc |cqu|a1te lmer e

ot R _ "me:.t hst on 19, 08 7019 wherein, it was mcorporated in unambtquous terms .

' .that the name of appellant was placed at ..) No 1 of the mter se mer:t of

-
| ’

aro ..;-uua*-—.u_‘w_

"‘"recommendees agamst Ad\feltlsement No. 05/7014 wnllc the names of

NPy

[s]

pondents No 6 & 7 were noted agamsL S No., 17 and 18, respcctlvely :

T

o jhavmg been. recommended in pursuance to Advertlsement No 01/20;5

6. on the record there lS a copy of - another notlﬁr*ation dated(08, 11 2019 .

o provndrng substltuted final sentont\/ list of Assrstam Engineers BPS-17 as srood

| ~on 31. 10. 2010 Surpnsmgly, the names of pnvate respondents tound mentron at

S No El and 6 while that of appellant ac No 07 lt is 1mportmt to r1ote that ,
.o the list was drawn subsequent to the provrsnons of 1nter—sc mcnt Hist by KPP
Pub\lc Servlce Commrssron Aggneved from the hst the aquHant submwtedl.

departmental appeal he appeal/reservattuns were, however, rejected en

A 07 02. 2020 on the ground t.hat the lmpugned final senrgnty,hspiw:as_; 9?”%?9

T ."A'd\'/erting to Rule 17 of i\hyber Pokhtunhhwa (,NH-Y'-:;Ser\zant'

S  ‘ (Apponntment Pro[ﬁonon and 'Ir'sn.»fcr) Rulea, 1989 refer reJ tQ b -lboLn the

partles, it surfaces tnat the' senlonty IntEr«sn of. Clvll}ae Vantc appg |

-—\"“\.

| , servrce, cadre or poet) -shall be deterrnined n. tne case‘__.”

. the lnltral recru\tment in accordance with the orcier or nw nl ~1gnedbv@

Commrssron (or as the ¢ case mav he, m_Q_QaﬂHLnLA,S.?J‘:' tionLQ ittee;

prowded thaL persons se\ected for wpr.ronntrmant to P 3N, 23 ad]

MTF’D Mooy ATJEST

1o b€
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shall. f-eank senior to the persons. setected i a later selection, {Undariining 1s

| __apphed‘ ' |
In the instant caae, the Pubnc Wice. Cornmission/responoent N'o. 5 had ;. o
a cleal Jtanc: th“‘ By virtus of hwma apohcd in pUlbleIll_ Lo os'z' c-:arl.i.erj
'lad«eru:.ement (05/2014) thL appeihm and others were senior o ca-ndioates;:
'.'.recommended agalnst advertisement NO. 01/7’015 I‘ was duly t.omrr‘unlcatﬂd G
'- resp’on‘dent No‘ 1 through correspondence dated 08.05.2019. There Is no Adonlalr'
. of the fact that the n.commendation of cppeilant was outcome of earller

' E advertisement In. the cwcumstances and in.view of judgment re,ported as 1991{; '

|

'- ',SCMR 1632, 1t s not unsafe to hold thdt Inter se senjority of tm kandrdates at

one -selection .was~ to be determmed on the basis of 'nelit assmgned to the‘

cand|dates by - the Publlc Service. Comm\ss1on, 1t Is- also: worth noting that in

1udgmcnt reported as 1995 PLC(C. S\ 950 it was ulearly neld that Laees of cwﬂ

servants who apphed in response to subsequent adve:ttsemem Were ﬂnallzed

b

_.‘earller whereas cases of.co- cwul servants who appllud n resaponse to earner.

' _ advertisement were fmahzed iater for no fau\L on thew pa:t the se nlorlLy mter-

se of civil sc_rvants was o be-reckoned not from the ddLe of wnnng but wou\d

be dn.fermmed through earlier open adve1t1sement We aré, therefore, ﬂrm ln

' "our wew that - the mpugned semorrty list is suscepttbie to Lorrecuon and'

.alterétlon B |

8“.‘-.

Attendmg to the objectbn cf learned AAG recérdmg competence ahd '

, :mamtamabmty of dppeat in hand it is sufﬂclent to note hat the ar pellant, c:fufa

- to r10n fmngaof servnce appeal aqalnst thp earher senjority il::t was not prec!udﬂd |

o v‘cuimmatmg into 1ssuan(e of fresh semortty list, provldeo fresh cause

fromi prefel rmg the appeal in hand. Any wrong committed. by LhL respondﬂnts,_

e of action tO

D ATTES STE I)
S

2
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'

9. Ex consequcnna the appea1 i hand s allo wed as praved for’ incis”

m‘em‘orandum. The parties are,“now ever, Ief" to bear mﬁ.l res ,r.-.ctivé costs. File

be donsigned to the record room. - o 5 "
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10 apprise the Committee about the background of the case which they did

| GROUNDS/DISCUSSIONS:

~ No. 6 and 7. He further added that term,? : »
. Committec observed that the advertisement, in which the appellant was tecommended, had been

- rules of Federal Government regarding seniority, according to rule 2 Mo

¢ &)

Nt . X '

GOVERNMENT OF KHYBER PAXHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND
JHUMAN RIGHTS DEPARTMENT

. MINUTES OF THE SCRUTINY COMMITTEE MEETING.

©* (AGENDAITEMNO.18) o

SERVICE APPEAL._NO. 1289/2020 ADNAN_NAWAZ VERSUS SECRETARY 1LOCAL.
GOVERNMENT AND OTHERS, L , '

A meeting of the Scrutiny Committee was held.on 03432021 at 11:00 A.M, in the office of Secretary,

Law Parliamentary Affairs & Human Rights Department under his Chairmanship to determine the fitness:
of the subject case for filing-of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate;

‘ General (Mr.‘Muhammad SOhail) represented the Advocate General, Khyber Pakhtunkhwa.

2. “The Clnlai'gman of the Committee inizitélci the representativés.of Loeal Govermment Department
Mr. Niaz Ahmad, Addl ‘Seeretary alongwith Mr. Abdul Shakoor, SO, Mr. Hamid Saleem, Law

Officer, KPPSC and Mr.jMuhammad Yousaf 'Dcputy,Secretary R-111, Establishment Department

accordingly and stated that -
appellant filed the subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby
the Departmental Appeal of the appellant was dismissed and the seniority dated: 08.11.2019 was upheld
with further prayer to direct the respondents to correct the seniority list by placing name of the appcliant
at serial No. 5 instead of serial No. 7. The Khyber Pakhtunkhwa Serviee Tribunal allowed the subject
service appeal as prayed for vide arder dated: 07.01.2021, Now, the Department intended to file CPLA
against the judgment on the following grounds: . '

3. The reprcscmativé.of Khyber Pakhtunkhwa Public Service Commission, present in the meeting,

“supported the judgment assed by the Khyhsl Pakhninkhwa Service Tribunal and stated that the judgment
isiiiie. with Tules. H

¢ further added that in pursuance of an earlier advertisement, the appellant ‘and
others are senior to the ¢andidates recommended against later advertisement. He further added that

ALY

process of sclection starts from the date of advertisement and the appellant had applied through earlier
advertisement then the private respondents No. 6 and 7, therefore; is senior than the private respondents .

-

——Testlon” means earlier recommendation, The Serutiny -
R R ) -

advertised ea.r_llieg,nt.hgg the _advertisement in” which the private respondents No, 6 and 7 were
recommended. It was further - observed| that though the appointments of the appellant and private
respondents No. 6 and 7 have been made on the same day yet the appellant was rec

» ommended in earlier
advertisement. During the course of discussion the representative of Bstablis

hment Department produced
£ Civil Servants (Seniority)
lection authority through an

Rules, 1993‘,.“}')6('_501’\5 initially appointed on the recommendations of the se

carlier open a.c_l_'yﬁ;r_gi__s_gmgu'g_§b_a,l_,l_ vank seniar jathose appointed through & subsequent open advertisement.”

The . representative of Establishment. Department produced & judgment of ‘Federal Service Tribunal
reported in’ 1@?5 PLC(CS) 950 on the_same issue which support the instant Judgment, the representative
also supported the judgment of the Khyber Pakhtunkhiva Service Tribunal. The Scrutiny Committee
obscrved that based upon above discussion, no plausible grounds exist against which CPLA could be filed
in the Supreme Court ‘of Pakistan as {he “representatives of Khyber Pakhtunkhwa Public Seryice
Commission and Establishment Department both supported the impu‘ﬁ,ﬁ"éﬂ'jﬁﬁ'@fﬁ‘éi{fl"""”"' e

DECISION:

A Hence in view of above, it was decided with consensus by the Serutiny Commitiee that, the

-subject cuse was not a fit case for filing of Appeal/CPLA inthe Supreme Court of Pakistan.

(TAHIR IQBAL KHATTAK)
QOTICITOR

L o
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]I'\T THE SUPREME COURT OF PAKISTAN :
{App(.llate Junsdlcuon) ‘ - —

“ 1 . Present:
' Mr. Justice Manzoor Ahmad Malik
Mr Justice Syed Mansoor A.h Shah

0 A 7|62 L to 766- L of 2012

{on appeals Jrom the Judgments of Punjab Service Tribunal, Lahore
Dated 26 03. 2012 passed.in Appeal Nos.3776 to 3780/”010)

Dr Zéhara Jabeen, etc. (In all cases} - ....'....Appellant(s)
. S ' Versus ‘

Muhammad Aslam Pervaiz, ete, (In CP762-L of 2013)

", Altab Ahmad, etc. (In CP 763-L of 2012)

- Shahld Mehmood; ete, (In-CP 764-L of 20 12)

. Muhammad Mehdi, etc. {In CP 765-L of 2012)
’ Fayyaz Ahmad Chaudhry, etc (In CP 766-L of 2012)
e Respondent{s}

For Atlﬂe appeliant(é]f - Malik Muharnmad Awais K.hd.ld , ASC.
~ (In all cases)

' Foi- th'e reSpondent[s}' Mr. Amir Sana Ullah ASC (Fm R. 1)

For respondent Nos 2 to 4 Ch. Zafar Hussam Ahmed “Addl. A.G.
3 Mz-Ali Bahadur, Secretary, Population
- Welfare Depa.rtment .
" Mr. Khalid Pervaiz, Addl. Secreta.ty
-a/w Tania Malik, D.S.
Arooj Naseem, S.0.
Dqte of hearinc?:‘ © 10.11.2020 ‘ :
- ORDER™ " ,
' Syed Mansoor Ali Shah, J.-The- questlon that ar1ses in th1s K
. _case 17 regarding the semonﬁy between the appellants (promotees) -
‘ ws-a st the respondents (dlrect appmntees), both appointed to the
post of District Populatmn Welfare Ofﬁcer/Deputy Director (Non—
.Techmca]) (BS-18) close in time to each other m the manner

'descnbed hereunder , i

E 2 Brieﬂy the facts aire that the direct appomtees (respondents} ‘
wele recommended by . the Punjab Pubhc Semce Commission
' '(PPSC] and appomted vide -order dated 03.12.2003 as Deputy o
S Director/ DlStI‘lCt Populatxon Welfare Ofﬁcer {Non- Techmcal) in BS- /
. 18! On the other hand the appellants were recommended for A} = ‘ .
promonon by’ the Departmental Promotlon Committee (GPC) on /g

24,11, 2003, howevu‘ their nouﬁcanons for promotion were issued < 9

'succcsowuly as follows: the promotion notification of Dr. Naureen

" Asghar was issucd on 2.12.2003, ‘while. that of Dr. Zohra Jabeen
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and Dr. Falkhanda Almas, who weu recommended for promotion
in; the same DPC but subject to the completion of their ACRs for

. "the yeal 001 2002 were ‘notified for promotion on 10.4. 2004 and
. 24 11 2004, respcctively Dr. Zubda Riaz (appellant no.3), however
) st 1n1tla.lly deferred in the DPC held on'24.11.2003 and was later .

on con51dered in 'the DPC held on 12.10. 2007 and notlﬁed for
promotlon on 2642008 The semonty list prepa.red by the

“depai tment placed the appel]ants over the respondents, who were

appomted Lhrough ‘direct recruitment. 'I‘he respondents rnade a

representation. before the Chxef Seereta.rv whlch was dlSl’l’llSSCd on

27.9. 20 10, whereafter they preferred an appeal before the Punjab

,Serwce Tnbunal whlch was allowed through the impugned

_]udgment holding " that the respondernts were senior to the

-appellants ~with the dlrectlon to the department to re-draw the .

semonty hst accordmgly To qonulder ‘the quest1on of seniority

’ _betwecn the appellants and the. ree.pondents leave was granted by
;thls Court on. 20 12. 2012 ‘

3. To answer the questlon regardmg -seniority. between the

,appellfmts and the respondcnts proviso to seetlon 7(2) of the

Punjab Civil Servants Act, 1974 ["Act") arld Rule 8 ("’] alonswmh its

Explanatlon unde1 the PunJab Civil Servants {Appomtmeut &
Condltlons of Service) Rules, 1974 ("Rules") need to be examined.

Both the prov1s:ons are reproduced hereunder
'Section 7. Seniority [])
(2} Seniority in a post servlce or cadre to which a cml serva.nt is
promoted shall take effect from the date of regular appomtment to’
. tllat post: .
' " Provided that civil servantq who are selected for promotlon
lto a hxbher post in one batch shall on theu‘ promotion to the .

hlghcr post retain their inter-se’ bemonty in the lower post.

: \ule 8. The semonty mter se of persons appomted. to posts in the same
gl ade in a funchonal unit shall be determmecl

(?) The 'seniqrity of the pcrsons.appointed by initial recruitment to the

'gmd(, vig-a-vis thosc appointed ‘otherwise shall be determined with

-reference-to the daLc of continuous appomtment to the grade; provided -

- {hat if o dates are th(, same, the person appointed otherwise shadl rank
. sonxm to ‘the person appointed by initial recruitment; prov:dcd further

glmt inter se seniority of person belonging to the same category will not
be dltcled ' ‘ '

PR
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4ppomtment ‘at one time, the earhest date oni”which any one out of the
group jomcd thc service will be deemed to be the date of appointment of

all. pcrsons in the group. " Similarly m case a group of persons is

N : mpmntud othierwise al une time in the same office order the earlicst date
' or which any one out of the group joined the service will be deemed to be

thc date of appsintment of all persons in the gloup And the ansons in

cach ~group -will be placed with reference to the continuous date of

" appointment as a gr oup in order of their inter se seniority.”

According Lo the above provisions, if civil servants are selected for
| ' - promohon ina “batchl" or as a “group of per.sonsz” then the date of

promotion of all the persons in thé batch or the group shall be the

date whcn anyone of them was first promoted to the post 'md they

shall rchun their tnter -se semonty The word “batch" used in

sectlon 7 -of Act has been 1nterchangeably used as “group of

persons 3" in Rule 8.. Ordinary dlctmnary me’uung of the word h

‘batch” i} people dca.lt with as a group or ‘at the’ ‘same tlrne" 3

Ce—mm ’l‘herefcue appe]lantb in the same grade wh(,n consxderednand

i

o recommenoed for promomon for the next gradc in the same

00 o Depart mental Promotion Commlttee (DPC) pass for as “bateh" or

“group of pcx sonv and thuefore as per the abaove ‘provisions will be
lwnsuh red to lnve bben promoted from the date when the first
+amongst the batch was promoted and will also rethin their mter se
seniority of the lower post. In this leoal bac.kground the three
appellmm were recornmended for promotion to BS-18 in DPC
dated 24. 11 2003 One'’ of them i.e., Dr. Naureen Asghar was
‘_promu‘r.u on 2,12 2003 thus the entire batch of appellants/

promolees who were recommended for promotion in the same DPC

namely  Dr. Zohara Jabcm and Dr. Farkhanda Almas shall be
L,On‘%idu\_d to lmve been appomted w.e.[ 2.12.2003, the date of

proniction of Dr. Naurccn Asghar, one. of the promotecs from the

‘same batch or group of persons. Furth(.r their inter se seniority

- amongst the promotees shall be the same as maintained in the
© lower " ppunl as per the - pi UVlSlOﬂE- dlscuss(_d abovc However, Dr

Zubd a Yiaz. (dppellant Nno. o) who was dcl'erled in the DPC held on

-~ 1 Term used in the Proviso to Section 7(2) of the Act.
2 Term used in the Explanation to Rule 8(2) of the Rules.
3 Shorter Oxlord English Dictionary, Sixth edition Volume 1 p 196
Chambers 213 Century Dictionary p 109 and Cambridge Advanced Learner's
Dictionary, Fourth Edition, C,dmbndge University Press p 118

'24.11.2003 on the ground that she was on a long leave and was ~
) subsequcntly recommcndud in thc DPC held on 12.10.2007 (after Cf)




at

C.A762.1 to 766-L 0f 2012 ‘ | —

almost four years} and pxomoted on 26.4.2008. carmot be

cons1dered to - be from the sarne batch as’ th&t of the other'

' Appellants selected m the year 2003 and therefore the above’

provisions do not come to her rescue. Her seniority will be ﬁxed
accordmo to the date: of her . promot1on. The respondents were
appomted through initial appointment on 03. 12.2003, a ddy after
the promohon of the first promottﬂe out of the batch of promotes

hence the respondents will fall under the appellants ’I‘herefore the

~_seniority of the ‘appellants No.1 & 2 ‘shall be re- -fixed above: the

- respoh.cl/:.ht in the manner discussed above and of appellant No 3.

according to her date ‘of promotlon For the dbow, reasons thn

31mpagncd Judgment ‘of the Tribunal dated 26.03. 201") is set a‘sldt

8

and thc iC dppeals are allowed accordingly.

Judge
Annc)uncﬁéd. | o

_ Lahore, = - v . - .
" ond 1)cccmbe1 2020 L - . - Judge

Judge

Approved for reporting.
Igbal




