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BEFORE THE HONORABLE KHYBER PAKHITUNKHWA SERVICES

Service Appeal No. 40/2022

" TRIBUNAL PESHAWAR

Mt. Shahab-e-Saqib

~--—-----—-Appellant
Vs '

Government of Khyber Pakhtunkhwa through Chief Secretary & Others

|
........ Respon:dents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No.

Respectfully Sheweth;

Prelimin jections:

53.
54.
55.
- 56.
57.
58.
59.

60.

61.
62.

63.

That the appellant has no cause of action to file the instant appeal and is badly time
barred.

That the appellant has no locus standi to file the instant appeal

That the instant appeal is not maintainable in its present form.

That the instant appeal is bad for non-joinder and mis-joinder of necessary parties.
That the appellant has concealed material facts in the instant a;!)peal.

That the Appellant cannot seek the relief sought in the Appeal as the same goes
against the spirit of the law and the judgments on the subject matter. The Appeal
is thus clearly barred by law.

That the instant Appeal is filed on the basis of blatant lies and skirmishes hence
this Hon’ble Tribunal has no jutisdiction to adjudicate the instant Appeal.

That the claim of the Appellant is concocted, malicious, baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither supports the claim of the Appellant, nor do they supp(!)rt the stance of the
Appellant.

That the instant Appeal is based on malafide and so are the acts of the Appellant.
That the instant Appeal is nothing but wastage of precious time of this Honorable
Tribunal, and has been filed with ulterior motives for annoying, disrupting and
creating obstacles in the life of the Respondents therefore, watrants dismissal.
That the Appeal as framed is not mmntamable as the Appellant has no locus standi

- and legal character to file the same. ,

64.
65.

That the Appellant is esstopped by his own conduct.
That no vested rights of the appellant are violated.

Para wise reply:

5.

Para No.1 of the instant appeal pertains to record.
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44,

45.

46.

47.

48.

Para No.2 of the instant appeal pertains to record. 0

Para No.3 of the instant appeal is correct. Hence needs no reply.

Para No.4 of the instant appeal pertains to record. However, three different
advertisements were issued i.e. Advertisement no. 01/2008, and 03/2008. Against
these advertisements appointments were made, however due to the discrepancy
in the seniority of various individuals, vatious representations wete filed, for the
decision of which a proper committee was constituted and the committee in light
of the law and the judgments of this Honorable Tribunal and the Apex Supteme
Court decided the representations in accordance with the law, and gave cotrect
seniority to the answering respondents. The whole premise of the appellants case
is based in malice and they have concealed the committee report with ultetior
motives from this honorable tribunal.

Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the representations so filed, a committee
was constituted in which it was decided that the appointments against prior
notifications/advertisements will be considered senior as opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective of whether their recruitment process was initiated before
notification/advertisement dated 01/2008. It is also pertinent to mention that the
first appointment was from Advertisement No. 01/2008, which is also being
concealed by the appellants. '

Para No.6 of the instant appeal is incorrect hence denied. The appellant was
placed senior to the answering respondents, where as he should have been placed
junior to the answering respondents due to the reason that his advertisement was
later in time than that of the answering respondents, hence making him junior to
the  answering  respondents, who  were  appointed  against
notification/advertisement ptior to the appellant’s notification/advertisement.
And the same was laid down in the findings of the Committee.
Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was clearly held that cases of civil setvants who applied in response to subsequent
advertisement were finalized earlier, whereas, cases of co-civil servants who
applied in response to eartlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not from
the date of joining but would be determined through eatlier open advertisement.
(Copy of the Committee report is Annex-A)
(Copy of the Relevant Documents is Annex-B)
Para 7 of the instant appeal is incorrect, hence denied. The seniority of the
Appellant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-
mentioned facts. The facts laid in paras above are reiterated. It is added that
promotion was due to the directives of the competent authority that promotions
be made irrespective of the seniority issues.

|
Para No.8 of the instant appeal is misconceived, hence denied. There are no
ulterior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well as Seniority list
since 2009-2021 were requited to be rectified in accordance with well settled
established principles as laid in rules, laws and reported judgments on the said
subject, and were duly rectified by placement of the answeting respondents on
their current seniority. The seniority list is well within the bounds of the law and
according to the dictums of the supetior coutts as well as this honorable tribunal.
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50.

51.

Para No.9 of the instant appeal is misconceived, hence incotrect. The Appellant
has now been rightly placed in the Seniority list. No deptivation of his due place
in the seniority list has taken place, and those placed ahead of the Appellant have
rightly been placed in accordance with the rules, laws and reported judgments as
provided in the findings of the committee. Furthermore, no illegality as falsely
claimed has been committed by the answering respondents.

Para No.10 of the instant appeal pertains to record, hence needs no comments
by answering respondents. Moreover, the representation and the appeal are badly
time barred.

Para No.11 of the instant appeal is incotrect. The Appellant is not aggtieved and
has been rightly placed in the seniority list, in accordance with law. The Appellant
bereft of any cause, legal grounds and standing before this Honourable Tribunal,
the whole premise of the Appellant’s case is based on contradictions and
falsifications.

GROUNDS:

iii. Ground A is Incorrect as laid. As explained above the impugned notification as

well as seniority list circulated thereunder is well in accordance with the law.

jij. Ground B is Incorrect as laid. Thete has been no illegality committed and there

is no negation or deviation from the legal course, rules or policy by the answeting
respondents.

kkk. Ground C is completely misconceived, hence denied. The said seniority

list has been rightly been issued keeping in view findings of the inquiry report
and the laws on the said matter, there is no intention to accommodate any blue
eyed as has wrongly been alleged by the Appellant.

. Ground D of the instant appeal is incorrect. As per the judgments of the

Supreme Coutt, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, televant portion of
which has been produced herein below:

“Civil servants whose seniority was relegated despite they were recommended and assigned merits
by Federal Public Service Commission earlier than co-civil servants and who also assumed
charge of the respective posts on regnlar basis earlier than co-civil servants, had challenged order
of relegating their seniority alleging that the order was illegal, unjustified and against principles
of natural justice---Civil servants though were recommended and assigned merit by Public Service
Commission and also were appointed earlier than co-civil servants had applied for posts through
advertisement subsequently issued by the Commission whereas co-civil servant bhad applied
through adverfisement issued earlier by the Commission---Candidates who applied in response
to such advertisements, were interviewed by the Commission at different stations and selections
were also made at different stations and that process took sufficiently long time---Cases of civil
servants who applied in response to subsequent advertisement, were finalised earlier whereas
cases of co-cevil servants who applied in response to earlier advertisement, were finalised later for
no fanlt on their part---Civil servant's joining earlier than co-civil servants, was immaterial as
sentority on initial appointment by way of selection throngh Commission was not reckoned from
date of joining, but would be determined through earlier open advertisement as provided in para.
A(z) of General Principles of Seniority, 1989-—-Authority had rightly determined seniority of
co-civil servants over civil servants on the advice of the Commission.”

mmm. Ground E of the instant appeal is incorrect as laid. As per the

judgments of the Supreme Court, it is the first advertisement prior in time
which 1s going to take preference. Reference can be given to the decision of
Khyber Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7*
January 7%, 2021, relevant portion of which has been produced herein below:
“By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior to candidates recommended against advertisement No. 01/2015. There
15 no denial of the fact that the recommendation of the appellant was outcome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632,



it is not unsafe to hold that inter-se senzority of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission.
It is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
beld that cases of civil servants who applied in response to subsequent advertisement were
[finalized earlier, whereas cases of co-civil servants who applied in response to earlier
advertiserment were finalized later for no fanlt on their part, the inter-se sentority of civil
servants was to be reckoned not from the date of joining but would be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
is susceptible to correction and alteration." "Exc-consequentia, the appeal in hand is allowed
as prayed for in its memorandum."

nnn. Ground F of the instant appeal is incotrect as laid. As per the judgments
of the Supreme Court, it is selectees of the first advertisement prior in time
which is going to take preference. Reference can be made to reported judgment
1995 PLC (C.S) 950 in which it was cleatly held that cases of civil servants
who applied in response to subsequent advertisement were finalized eatlier,
whereas, cases of co-civil servants who applied in response to earlier
advertisement were finalized later for no fault on their part, the intet- se-
seniority of the civil servants was to be reckoned not from the date of joining
but would be determined through earlier open advertisement.

000. Ground G of the instant appeal is incorrect as laid. The appointees were
previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
tepresentations, based on which a committee was constituted and according to
the findings the committee, the previous seniotity list was deemed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view
findings of the inquiry report and the laws on the said matter, there is no
intention to accommodate any blue eyed or any ulterior motives, as has
wrongly been alleged by the Appellant.

pPPp- Ground H of the instant appeal is incotrect. It is again stated that the
issue of seniority of candidates has been addressed in various judgments, which
have also been clarified in the report by the committee.

qq9- Ground I of the instant appeal is incorrect as laid. It is very clear by now
that even if the recruitment process of the first advertisement was slow and was
completed after the advertisements No. 03/2008, howevet, still the selectees
appointed against the prior advertisement would be preferred over the selectees
of the advertisements issued later on. When it comes to the seniority list.
Reference can be made to the ruling given by the Honorable Supreme Court
of Pakistan in the November 10%, 2020 verdict, all selectees of Ad No. 1/2008
batch shall rank senior, in terms of seniority over selectees of Ad. No. 3/2008.
However, inter-se sentority among the selectees of all three batches to be
determined in accordance with the order of merit assigned by commission for
each batch separately.

rrr. Ground J of the instant appeal is incorrect as laid. As per the judgments of the

Supreme Coutt, it is the selectees of first advertisement ptior in time which is

‘going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was cleatly
held that cases of civil servants who applied in response to subsequent
advertisement were finalized eatlier, whereas, cases of co-civil servants who
applied in response to earlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not
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from the date of joining but would be determined through eatlier open
advertisement.

Ground K of the instant appeal is denied as laid. The|Appellant has not
been subjected to any ulterior motives, but instead he has been subjected lawful
procedure of rectifying the impugned seniority list. The reported judgment
1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa service tribunal
in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement priot in time which is
going to take preference over the selectees of later advertisement.

. Ground L of the instant appeal is incortect as laid. The example of the “once

the black sheep entered the directorate, the whole seniority list was distutbed”,
is utterly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appellant nor have any
illegality been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appellant is unsubstantlated and not

based in law. L

uuu. Ground M of the instant appeal is incorrect and has been responded to
in great detail above.
vvv. - Ground N of the instant appeal is incorrect as laid. The alleged “juniots”

who have been placed ahead of the Appellant in the seniority list have the
preference to be placed ahead of the Appe]lant as per the above mentioned

judgments. i

www.  Ground O of the instant appeal is incorrect. No such additional grounds

exist.

Itis therefore most humbly prayed that the instant appeal is meritless, may

please be dismissed with cost.

Date: ___/ /2023 Respondents

THROUGH C/%/ é;/“”

(ALI GOHAR DURRANI)

Advocate Higlil Court
0332-9297427
khaneliegohar@yahoo.com

Shah |Durrani | Khattak
(aregistered llaw firm)

House No. 231-A, New Shami Road,
Peshawar.


mailto:khaneliegohar@vahoo.com

1
!

7

. |
BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
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Mt. Shahab-e-Saqib

........... Appellant |

VS ‘
Government of Khyber Pakhtunkhwa through Chief Secretary & ¢)ﬂ1ers
........ Respondents

|

AEEIDAVIT |

I, do hereby solemnly affirm and declare on oath that the contents of the
‘ |
accompanying parawise comments are true and cortect 'to the best of my

knowledge & belief and nothing has been concealed from this Honorable
|

Tribunal .
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Reference;v You ofhu ‘order buarmo Endst. No. DGCE&'VIS/ Kdmn/anulry (J\,n /1,>x2(1

L

. Director General .
' Comme:u, Education & Management Sciences,
l\hy ber Pakhtunkhwa Pcshaw(u

Subject: SENJORITY 11ssun OF TEA(‘HHNG CADRE AS STOOD ON 31-12- mm

-4
. Dated 23/02/')021 on the SlleeCL noted above

“The issues: reldtmg to Semonty of teauhmg cadre referr ed to thc, committee have been

, 'thorouphly exammed and dnsposed of as per detall a:ven n the followm0 pamm aphs

The appeals !odged by Muhammad llyab Assistant Professo: GC MS lxmal\ and Muhammad‘f

-Z-dhOOl GC\/I‘S Mansehm are genuine and acc‘,ptcd To substantiate their plea, then' old .

:.e_monl.y;posmon, :etenuon 15'supporled by APT Rules 17(2'). The -ektract of the said rule is%f

~.

reproducedl below: - “Semontv m various -cadres of Civil Ser vants appmn&.d by mntmlf.

: reuru:tmentMs a-vis those appomtep othexwme shall be deterimined thh reieronue to the datesf_

. ot thelr regular appomtment to'a post in that Gddle pnovnded that if two dates are the same, the =

- ———

pu s0n appomtud otherwxse shajl rank b(.ﬂlOl to the person appomted by lmml IL(,rllIT.lTani "Ing -

°

lhe itght of lhl. plovmon conlamed in thc above mcnt:oned |ulc their old seniority posmon A

rcnuun:, mtact as claimed by lfm dppcllants

' Fhe appea! subm:tted by Mr Jan Ayaz Saz th Khan, Shakeel Khan, Aftab Ahmad Israr {

' Ahmad TaJn l\h'm, Asohar Ali and Shu;qat Hussa,in are examined.

Their date of appomtment is to be considered From the date of their notification/taking of *

(,harg: 'qbam‘,l a pr01 1oted’ post and not th«, datc of DPC \NhIC}l is only rcconumndation Thw' j

were fnst plomoted d'; mslruuors {BPS- I”\ on “Actmcy Charge” basis vudc Notification

‘-

, bearmg No SOIII(IND) TE/1- 17/07/V Il dated 20- lO 2010 and subsequcntly on 1eoula: basis

vnde- notnﬁcat;on bca.rmg even No.14-15-211. Hence their conten‘tion is not tenab]e in face of

silb:r.ulé"(Z) tol Rule 1-27' of APT Rules 1989, re_..p:'odl.nced in KP ESTA-CODE 2011, referred to

o

in para one above. The.said rule clearly states that seniority of the civil servants promoted to.a

* post in a cadre shall be determined from the date of their regular appointment. P

N /\I | ';( )hJ) aq
R\ N, i 01
| \\\\\<\ v. /}r/ | \l\\i\\(.. ' ', O SB—L.LV
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Senlorlty posilion. As such, their zippcalsiur.e disposed of by maintaining their current Seriority po;\‘ilic;ms

a8 leﬂc,cu,d in the tenmlm. suuonty fist ol December 2020.

Mr. Fida Muh'\mmﬂd Khan A551stant Pmlessm Mr. Niamatullah (f\bslsl'ml Professor), Mr: \locn Ul

]lddl (Ass1stam Plofessm) Mr. Amir Shehzad (Assistant Professor) Mr. Tabir l\h.m t\msmnl

'Plofessor Suma.lra lshaq Assrstanl Professor and 17 othexs were rccommendud as Lecturer BPS — I7

'.wde adv 10.8/2009. Their appomtmenl orders were :ssued on Novembel 7’“‘ 2010 vide: no
. e

~ ~‘SOIII(IND) T L/3-6/2010 and befo;e followed by subsequent ordels issued wd«. evenno. the1eaﬁe| On

lhe eveof their 1ppomtmcnt thelr senior lty was determined on the basis of Jommrr the dep"ulment Now

'thenr seniority has been l.hanged in l|ght of Rulc 17 (1) (a).of APT Rules 1989 In their appeals they'

‘ have |a|sed objecuon on changing then senior 1t)' aftc: a long period and placing the Janu;uy 9009

récommendees of- I\PPS(, prior to them in the tentative semorlty list of 2020.

M. l“ida Muhamm'ld Kh'm Assnstlanl Ploﬂssor has amchcd with his "lp,Jhcaunn Supreme Court’s

.'Jud;,ment in civil petmon No 331 of 1996 dec1ded 6n’ December I""‘ 1997 as a reference 1‘0:

‘1merpretat10n oflules 17(:1) of AP r rules 1989 Pamgraph 4 &5 of said verdict clcmlv e\plams thal

= pu son selected fon appomtmenl 'ro post in an carlier beleblIOH bll’lll rank senior o person 5e]ected m a

. latet selt.ctlon" whnch means tlml nominees of lust batch were to rank serior lhan “the pelmomr oIt -

. 'xccounl of thelr mllnl selectron Hencu the earlier qelechon has been llﬂl\l.(t wnh hm Jbatch, wluch n

c

- turn, seems to be meanling nominees oftirst advcniscmcm. In addition to the above, Supreme Cour;'_ot

Pakistan in us_judgment dated November 1()"‘\, 2020 in CA 762 L 1o 766 L of 2012 (Annexure - A) has

ex llClll t.hl-l‘n.d that” i m case a group of Crsors is selected for lnmal appointment at onc time,’ 1l1e
ll

" ea[hest date on Wthh any one out of the group joined the service witl be cleumd to be lhc, ddlL. of

‘appomnpem for all the persons in the L,roup The honorable Saplcme Court’ deﬁncs the word “b’IICh"

" people dedlt with asa group ‘or the same tlmc Placmg rellance on the ruling glven in the Supreme Coual

'.of Paklstan verd1ct of - Novembe1 0“' 2020 referred “to ';bove the dispute of suuonty betwuen

+

.'dppellants / nominees of Khyber I‘akhtoonkhwa Public Service Commlssmn as lectarer in thlu,

B successx\lle batches of Janmry 2009 Malch 2009 and "August 2009 can be settlcd in the tollowmu

manner.

.Mass. Norul Am selectee of Janual y 2009 batch _]omed the semce on February 2010 out of the total 29

L

" nominées / selectees of the same batch. 'm'eby paving the way for the remaining 28 nonunee<'.

; selectees of 1he Janudly /2009 batch to be deemed to have been appointed on the same daln i.e. Teb

Ao

srredreD

t be true COP‘I
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7“‘_! 2010 hex date, of joining comes e.xrher than all the selectees of the remaining two batches, i.e.

/’7009 & 8/2009 lud;:,ed into the paradigm set by the Honorable Supreme Court of Pakistan in its

.

ruinw given in the Novcmbe\ 1,0"' 2020 vesdut all Jelectees of Jan 2009 bdu,h slml! an sunor i

ter ms 01 semm ity ovel selectees of two Olhc{ balches of March 2009 and August 2009. In the seniority B

st the sele«,tees of Mm ch 2009 batch to be placcd next to January 2009 bmch, to be fi)]lowed' by :

selcctees of August 2009 batch. Iloweve1 inter-se seniority ampng the selectees of all three baiches 10 :

be duermmcd in '1ccord'mce with the order of merit dSSlgﬂCd by commission for each batch separately. -

Fo put the .,emonty dlspute between u.qchmg cadre of the commelce wm;: of Higlier Education -

: Department reference may also be made thz. decnsxon of Khyber PakhtoonKhwa- SelVi\.e fribunal in |

o appea' no. 1?89/”020 dated Janualy 7 2021 (Anm,\ur(. - B) It has vxvmly been cl’mhud in the

B

vezd1ct of {\hyber Pakhtoonkhwa Service: Tribunal dated January 2021 1hat “by virtue of having

‘apphed m pursuance to an earher advettnsemem 0‘3/2014 the appbnanl 'md other wem senior to:

candidales lecommended agamst adve(tlsc.mt.nt No 01/2015 There 15 S no denial of the: fact that the®

‘ 1ecommendahon of the anpellant was outcomc of an earhel advemsenmnt ln the cncumstamcq and in

view of Juclg,mem reponted as 1991 SCMR-103 it is not unsnfe 10 hold llm mtet -5¢ qemonlv of}f
candldales al one selecuon was. to be detmmngd on theabasw of meril assigned to the candidates by mc'g

: Public-Se’wibeCommissidn. Itis 'nlso worth notmb y that in judgment 1epomd as 1995 — PLC (C.8) 950° B

it was clcm by held that cases of.civil servants who applied in response o subsequent advertisement:

were f'nall ed e’ar.u—:r whcreas cases oI co-civil servants who applied in response to carlier;

‘ ddvemsemenl were ﬁnallzed Iater for no fauit oh their part, thc intet-se seniority of civil servants was to.

be teckon(,d not from the date of joining but would be determined through carlier open advertisememl:

We are; 1heretore ﬁrm in our view that the 1mpugned semonty list is susceptible-to conectnon 'md

B

* g

/

zﬂferﬁtion.” “Ex-consequentia, the appeal in‘hand is allowed as prayed for in 'lts'memorandum.:

Secretary Local Govt Khyber Pakhtoonkhwa approached . the Khyber Pakluoonkhwa Law

'Parhamemzlry Affalrs and Human Rxght Departmem for secking oplmon on the judgment of Khybcn
: Pakhtoonkhwa Servxce Tnbunal in Appeal No. 1289/20?0 referr ed to above. The Law Departmentiin u's
'decmon dated March 3"’ ' 0"1 (Agenda ltem, No 18). (Annemnc -0 exphcm, sup-aoncd lhe

. Judgment pa<sed by Khyber Pakhtoonkhwa Service Fnbunal and stated that the Judgmcnt is in line wuh

mies lt 1s further clarlﬁed that m pur;uance of an earlier advertisement, the appell'mt and others dre

sen101 to the candldates |ecommendt.d against later advertisement, as the process of selection star ts

,L) /ﬂ S Ny ﬂ%és-reo

true Copy
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from the date of advertisement and the appellant had applied through earlier advertiscment than llhe‘;_'

private respondent’s No. 6:and 7, therefore, is senior the private respondents No. & & 7. The terme

“earlier selec;tion’f means earlier recommendation, which, intern means that the advertisement in whicly

. thevappe_ll-an%' was recomimended had been advertised earlier than‘ the advertisement in which private’

respondents no 6 & 7. iwere recommended. To substantiate the arguments in more ‘explicit terms, the:

“Law Depert_l'nent placing reliance on Federal Govemmeht Civil Servants Seniority Rules 1993, sub-: -

rifes 2(1)' .which states that, ° persons initially appom*ed on the recommendation  of the. selcetion‘i

»

duthonty through an Cal]IEI open advemsement shall ranks senior to those appointed through‘;'

subsequent qpen ddvemsemcnt In V!&\«\"Of the above, request for CPLA” in the Supreme Courl was:

Iui ned down in- Sub_)CCt case.

3.

. ‘appoimmeht dates by jo’ining'the 'depanmeni are as under:

. Shnilarly{ A29. lecturerS (_B_PS-17) "'wer_e recommended by KPPSC vide Adv.No.1/2009 and their;

“a: ‘Ol female Iectuner Februaly 2" ”0]0 - o
-_L_w.'A‘VOI male Iecture; May 31“, 2010.
o c_'.: j0.]. male_ Ie-cturer October 26"', 2010._
d. 22 male lecfdrei‘s-llanhel}' 8", 26'] I
e Ofmale Iectq‘rer Fcbruhr} 26", 2011,

£ 0l-male lecturer March 8%, 2011,

g 0l mhle !ecturer'Ma{'ch 18%,2011. " B

;h." 0t male Iccturer August 8", 2011.

-_Mr Ibadullah Mr. Noor Rehman, Syed Rahxm Shah Mr Anwar I(hdn M1 Farm’t,n Ullah J'm, Mr

Rahatullah Mr. Riaz, Ahmad and others submuled thelr dppeals whercm they have claimed tlnt the |

. selectees of Khyber Pal\htoonkhwa Pubhc Sewue Commlssnon of January 2009 bau,h to Whleh they

"..belong, have been placed jlllllOI' to the March 7009 batch which is an anoma!y and needs o be lCCtlfled

T he matter m questlon lns been elabm ated in the above paragraphs in hght of Khyber Paldltoonldmwazéi

Serwce Trlbunal r Sup:eme Court decmons a'nd the rulmu given by the Khyber Pal\htoonl\hwa Law

. Department W1th regards to clarlﬁcatlon gWen on 1he term “Earlier Selecuon” contained in para >’

. l7(])(a) of APT rules 1989. It is abundantlv clea: that earlier selection means ealhen open"-;:

advertlsement by an appomtmg authority. Their appeals are genuine and based on 1egal gzound% whrchf

.

~needs to be considered favmably and the1r réspective seniority posmons be fixed before the batches of :

%/./[/(\ A
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. 6.

~3/2009' and - 8/‘)009 Alj smular nature . anomalteq in the seniority list of differem cadres must be

dlsposed of accordlng,!y 1o seti!e the drspute once for all Makmr, any kmd of departure nom the ruting

owen in the eouns aeusrons 7 law dep.lrtment opmion would' create further compllca[mns' for t;he
'I aggr Jeved facu!ly membem and the depdl unent | |
14. Khdlld N'iW'IZ Asblstant Professor and 04 others were also selected as lecturers vide A.dv Nao. J/”009
They Jomed the dep’irtment n Aprrl & May 2070, They also clann theirs seniority in BPb 17 cmd
subsequently in BPS - 18, aﬂer their promotlon to be fixed on the baus of Jornrng, the post in BPS - I7 -
Their appeahs have been thoroughly e)lammed in light of the’ prevazlmg rulcs on the subJeet of senior rry
of govt employees Due consrderatron is also grven to the Supremc Court decisions attached witl the
appea!s In this regard refe:ence 1s.made 10 rules 17(1)(3) of APT rules 1989, reproduced in Khyberé.
Pal\htoon]\hwa ESTACODE 201] where in the procedure for detenmnmg mter-se seniority of («l\’l|i':
. i :

servants appornted through mmal appomlment is exp!rutiy laid down “Rillé 17 ( I) (a)”

]5 Mr Yasrr Imran dnd Mr Gohar Rehman Assistant. Professors at qerla[ number 37 and 38+

1espect1ve|y shown in the semorrty Irst were selectcd as Assistant Professors in Eng]rsh SUbJCCl

© wide Advcrtwemcnl No 02/20]] and thur nollllc.illon of dppomlmenr was issucd on 13”’3
‘March 2014; They joined the depa'rtmcnt on 19- 03-20[4 and 13-03-2014 respectively. Tho%e
egndrdares who were selecled in Adveruscmenr No OI/7012 and 02/2012 were wrongly placed
semor to them Thelr mter-se senronty |s to be deiermmed in llght of the Ru!e 17(1)(a) APT
Rules 1989 and the clantrcmons given in the above par agraphs |

16 Keepmg m view the above cfanﬁcauons no room is left for any doubt the issue of the semouty be
settled accordmg to chronolog,rcal order of advertzsement of l\hybu Pakhtoonkhwa . Publrc bervrce
‘ Comnuasmn, i é 1/2009, 3/2009 & 8/’)009 and not the date of joining the post. I—Iowever the order of

mer:t asszgned by the Commlssron shall be made base’ for detenmmng the 1nter-se semorrty of the
| .
|

nommees / recommendees of Khyber Pakhtoonkhwa Sewrce Commissioi for each advemsement

l? M1 I\namat Uiiah Wazir (Assrstant Professor) was seieeted in Advemsement /2012 and has been

placed at serral No. 32 of the senior 1ty list within the nominees of his own batch. Apparently there .

|‘

seems to be no anomaly m his semorlty However if-any drscrepancy exists in his mter -5€ semor:ty it

must be selﬂed in conformlry to the merlt assrgned by the I\hyber Pai\htoonkhwa PLIbllC Service:

Commlssmn of' January 20]’) batch - : ' 0

e e
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» _-advemsement No 1/2008 . ; :

/75

The appeal of Aisha Atif be dlSpObbd of ac\,ordm;, to rhe order of merit assigned by [’\‘h}v'bcr

' dl\hloonl\hwa Pubhc Servu,e Commlwon with te"a[d {0 inter -se senior ity.

l“he appeai of Mr Tufail Khdn (Asqlsldnt Professor) is examined in light ?f seniority list as Well as
1 td .
- f g e

4 T

consol;dated ment of I\hyber Pal\hloonkhwa of 8/2009 batch, The plea taiet:m»by Mr. Tufail is secms

‘genume His semoury posmon be altucd as-per inter-se and merit a\blontd by l\hyber Pakhlooﬁkhwa

Pubhc 'rServnce COI'lll'l'lleIOl] ‘

. AThe appeai submntted by Muhammad }\hahd Assistant Professon GCMS Ba[akot 15 not sustamable as’

thear semonty IS aheddy dctermmed aucordmg to intér-se seniority / merit of Khyber Pakhtoonkhﬂva in

“In .wew.of {he above facts and ﬁndlngs it is requested that the scmor:ty list of the Ass:stant P:ofessoxo may

: 'be corrected accordmgly Moreover 1inor corrections relatmg to change of name, qua[:f tcation ete may be

2
.
.J'~.
4

0

g Mr. Imtiaz Alj, Lectu:er (Member)- '

. -done by the Director; ate at 1ls own Ievel according to the requesi of appellants

Name ' N _ . Signature
Prof: Shah Fayaz l\lmn (Chaunmn) : o d :
c.CMs /\bbonabdd . i D ad "

: Plot Dr. Muhammad Ayéz-(Member )
"‘GCMS- II ng Road ; ‘

: Plot Khalld Khan (Member) o B
. P: mmpal (.]CMS Il Ring Road

GCM ‘3 Peshawar Clty
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Aopeal No 1269/2070

. Date of Ins_tltutlon

4_0?0 g

C r Lo ‘~5Date ofDecrslon _ 07.01...021

, rAdnan Nawaz Asslstant Eng;neer Local, Government &: Rural Development -
- Depa_rtm‘ent, K.P District Mard ' (Appellant)

Secretary Iocal Govemment Electlons & Rural Development Departmrnt l< P
- Peshawar and six others, .. (Respondents) - =~

'“Pre‘sent '

M ZiaiUr- Rahman TaJrk e
,Advocate ' For appellant.
Mr, Muhammad Riaz Khan Palndakhel , .

‘ f_Assr_,tant Advocate General,’ Lo - For officlai respondents,

1
-—— ) .

MR, HA[\"ID FAROOQ DURRANI, . CHAIRMAN
MR, ATIQ-UR- RFHMAN WAZIR, .. MEMBER(E)
- JUDQMENT |

HAMID FAROOO DURRANI FHAIRMAN -

111 lnstcmt appeal has been preferred agamst the order d’lted 0" oz 2020

]by respondent Nol In the order, depurtmental appeal of the appellant was

- dlSlTllSSQd upholdrno the senlonty list: dated 08. 11 2019, . |
2." It is provrded ln the memorandum of appeél that consequent to
' Av advertlsement No. 5/2014 dated 1: 09. 2014 the appellant appll the post ~
:fof A551stant Engrneer Upon complet,on of process of recommendatlon for i
'apporntment the PUbllC Servrce Commission reeommended the appellant for
. 'appomtment on 09 09. 2015. The ensulng appolhtment order of the appe.lant";

- was jssued - on 11 11 2015 Consequently, he submitted arrival report on ;

ﬂTTE TED

";_24.1_1.2p15. |

Lavreos o

. B ER
o o !{hqyber akhmnkhwa
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“ No. 1 lhe mme ofappellant found mentlon at S l\lo 8 s.hueol On 29,06, 2018

a rlnal semorlty llst was Issued in Wthh the name of appallant apoea.ed at S,

No 10 -The llst was. C[UL.StIOﬂEd through oepartmental represmtatlon on

18 072 18, Whl"h remarned I'nansv\/e:ed The res pondent No 2, due to

Ob}c!CthI’l|S by the appellant referred the lssue of sen.orlty 1o responden' No

S/l’ P PUDHC Servlce Commrssron whose reply- was recmved on 08.05.2019, The

mdtter Was also |eferr ed to respondent No 4/Es tabllshment Department which -

' l’Lplled that the senlorzty may be oetermrned on the ba5|s of order of rnent-_"
as5|gned by PUblIC Servnce Commls<|on Subsequently, the order of merit was
‘ f'also prowded by the PSC It is tlalmed ‘that the appellant was placed on rop of
. the merlt llst For reason best known to the respondents the issue was yer
‘ilagaln referred to tfie - Establishment Department Resultantly a. subsequent .

senrorlty lrst was |ssued on 08 11 2019 whereln, the appellant was placed at S,

, No 7 mstead of S No 5 whlle the prlvate respondentb were noted at Sr, Nos
ey,

' and 6 respectlvely A departmental replesentatron was ﬂled by the appellant

"Whlch was dlsmlssed on 07, 02 2070 henf‘e the appeal in hand

3. Learned counsel for the appellant as well as- learned Assrstant Advocate.

Goneral on behalf of ofﬂcral respontlents heard and avallable re‘co'd examined

wrth thelr assn;tance The prlvate res )ondent No 6 was proceeded agalnst e>.

m__—--h_ S
I

' parte due t(‘) her ron- rerresentation on 11 09 2020. Slm:larly,. on 30.09, 7020

." e

RN

, re°pondent No 7 was alco plared m>< pa:te They, tlll date did' not rhoo;e to

Y

4, After recaprtulatsng the factual aspect of the case fre hand learned couns'ls@for

e AR,

apply for settlng aslde the ex- parte proceedtngs

the appellant argued that the prlvate respondents. No 6 & 7 were recommended

for appomtment bv the Publlc Service Commlssron consequent to advertisement

' On ll.l)l.201‘8' a tentatlve Serliol'lty llSt was I)sued by Lne |rspo‘rldeni;' :




/ﬁ’

o contended tnat the appeliant’s n

rccomrnended on the basis or auvelteuuelt No J//io.i./

Ch cecfore, r_ould not. be placed seni

o rcspondents were at.s. No. 17 and 18 thereor

’ senlorlty llst as well as the order dated 07.02. 202{) were not sustal

' . 950, 1993- PLC(C S) 1005 201—f PL(.(C S) 335 and -PLI- 7004 -Supre
) wew the: appellant questloned the senlorlty

unsuccessful in gettlng rellef

dated 07 02 2020 passed by re pondent Nol As

‘ thcrewltn

l\lo. 1/ 015 dated v 01 ”015 On the ciher h nd,-t'ne appell’ant applied and wa’s _

The respr‘ .oents .

: -inter-’se men llst |squed tJv Khyber Fakhtunl\hwa Public Serv:ce Cor’nmi"s-sion and

ame was at the top of merft whnt. pnvatc

P TR, ——
e st

In hls vlew the r|T|pugr“r='cl

nable and

llabic to be str uck down, He relled on )udgments ieported as 1995- -PLC(C. S)-

me Court-.
435,.‘ :

l.ealned AAG, whrle respondlno to the algun ents from other side .aid'-:.

'/much emphasrs on the competence and mamtalnablllty of |n.>tant appea\ln hig |

A st e

——— e ——— . .,‘:_.ﬂ.-;-—.
_*"""w—n..wvn.-._.

list of A5°|stant r.ngmeen on

18 07. 2018 however no service appeal was plerened by him after remalnlng

e b

therefore barred from. submltt:ng departmental appt,al against the order,i:'

the subseque.t appeal of ;

appellant was not competent, the appeal in hand was also not to be proceeded 3
‘Wlth Relgaldlng ments of - thcl case, learned Asstt, Ab referred to Rule 17(1)(a) -

' of the Khyber - Pa&htunkhwa Civit Servants - (Appolntment Plnmotlon and .

Tranefer) Rules, 1989 and contey ldCd that the lmpugned enlui..y llst was :

, properly drawn whlch did not requxre any alterat'on _
e -S.. ' We have carefully examrne'l the rt,COld and “are of the opinion that the

' ‘-reply to the appeal in hand was jo'ntlv vsubmltted by respondents No, i: to 5.

i —rer

Fhe reply is: Jcanty, evasive and no quaportlng docunlehts have bean appended

ATT ESTED

or-to the appellant. He also referrad to the -

._rrom the- departmental authorltlee He was, '



ad

AR ———

At L e .’._....,.._.,...t...._._e...‘.....r.... e

: 'On reoord there is a nolrncatlon ;,rovrdrng nndl senlonw l\t of r\\,g,l la .'.'

Engrnters BPS 17 -as stood ori E 018 "ll.r name of anptl!dnt s noted

: 'agarnst S No 10 whrle those of prlvate respondents eppeared at S, No 8 dl’ld

An appeal ‘was submrtted by the appellant on 18, 07 2018 que stioning th

orderlof senrorrty contarned therern The proceedings were tal\en up by tne; -
.': respondents and the Local Government Electlons & Rural . Developmentf'
N Department through letter dated 04 03 2019 addressed to the Secretary Khyber}'
o ‘Pdkhtunkhwa Publrc Servrce Commrssron sought clanﬂcatron with r’egard to:f"
i rnter se sensority of the offi icers, On 08, 05 2019 the Assistant Dlrector~1 of:
: :‘Khyber Pakhtunkhwa Publrc Service Commlsslon/respondent No 5 replled to the;‘:ij
" letter dated 04 03. 2019 It was detarled ln the reply-that five posts of Assistant

: Engrneer (Crvrl) (BPS 17) ln Local Government & Rural Development Department .

- —

“were advertrsed vide Advertrsernent No. 05/2014; Subscquently sixteen posts

of Assrstant Englneers (Crvrl) and two pnsw of female quota were advertrsed-.;

~Vide Advertrsement No. 01/70lq Interwews for the posts agarnst female ouota

were conducted 'on 16.07.201% drrecrly while for the posts agarnst general ‘

;cruota abrlrty test was’ COﬂdUCtLd and then rnttrvlews were arranged Female
4' candrdates (respondents No. 6 & 7) were recommended on 21 08, 2015 whllst
'candrdates of Advertlsement’No 05/7014 on’ 09 09 2015; Tht_ apporntmtnt

‘ orders of two females & ﬂve Assrstant Engmeers were: notlﬁed on same- dav ..

11,11, 2015 It was however, oprned that the candrdates recommendecl agalnst

"Advertrsément No 05/2014 were senlor to candrdates recommended against

....._.n...u—:.
»

| "advertrsement No 01/2015 It wa., also suggested that the vrews of the

':'Establrshment Department on- the - subJect matter shall also be obtarned

. Consequently, the Secretary Establrsnment Dtpartment Khyber Pa_l<htunl<hwa

Peshawar was contacted,,?ré@oc 2019 through ‘a letter, whose reply dated

P\TT e Cop\l | AFFESTED-



©15,07.2019, was. in terms that the public * Service  Cornmission oy be

: : approached for submrssron of Ordcr of men‘ of both the ma\e dnd remale

‘ |ecommendee> Thc KP FDC/!\.SDOPd"[‘It No. 5 provrdcd thc mqumkc lnler se

00 o . .'ment lrst on 19 08 ’9019 whereifn, it wac rncorporated in unamblquous terms

,_ that the name of appellam was p!aced at S No 1 of the 1nte| se. rnent of

rman T S u.-_,u_w_

;recommendees agarnst Advertisernent NO. 05/’014 WnHe the: names of

lM

o

pondents No 6 & 7 were notcd aga1n=t 9 NO. 17 and 18, respoctlvew _

e st

having been recommended in pursuance to Adverdsement No., 01[2015.

- 6 On the record there is a copy of another notification dated{08,11, 2019 ‘

M”ﬂ-».-«.......-""

.,‘nroviding sub‘st'rtuted final seniority list of Assistant Englnedrs i‘;’,PS'H as stood

. oon 31, 10 2019. Surprrsmg\y, the hames of Der'iLe respondenrs found mention at

- '- -,.5 No 5 and 6 whlle that, of appel\ant at < No, 07 Tt is rmportanc to note that
: the list was drawn subseduent to the provrslons of mter ¢ rnent list /by KP :

| Public Service Comrmssron Aggneved from the list,- Lhe appeliant. submttted;
%'-,-- _departmental appeai ne appea1/reservauona were, however, rejected on
:,- :»07 02. 2020 on the ground that the lmpugned ﬁml se

._-stncdy in, accordancé with. the relevant law/.u\es. No

mon

ity. list was, finalized

could warrant for interfer ence 'm the sen\ortw hst alre "‘-}"""ﬂml‘rzed‘ - Was:

| 7. Adverttng to . Rule 1/ of i\hybu Pa\\h\_unk]‘wlr 5 (A\d\;f“

.‘(Appomtment Promotlon and Trwnsfer) RUl\.a 1989 rcfencd to by boLh/t__‘

mt?‘qto

: servnce, cadre or pObt) ‘shalf be’ determmed M the case or percons appo\nted b

© parties, it surfaces that the seniority mter*se of ch $ervantc (appo

\\/'_\

-Lhe inltlal recrurtment in _;;gg__d_ar_.____\_q_h the_ nmer cn raert RE mned by_gr;

mwmﬂ_m‘we;aeeﬂmwom Lz na.drudm.beh on chmt,tLge-

an eoru :

provrded that persons %elected for appomrment to. postu_ Ig e



. e
\‘ / L

' ,haH Fani Su’]IOl to the persons selec'ced ina htm aeloc ion. (Underlining is .

_appned) ‘

In rhe lrrCtant case, the Puollc Servrce Commlseron/.esponof nt No. 5 had |
ca l ar stance that b\/ vr.tue o h'av.ng appilccf in pursuenu to an e:srhcrl?.'u
N ,._advertrsernent (05/7014) the appenant ‘and others “were senror to cand|datesj:;j
- recommended agatnst advertlsement No, 01/7015. It was duly communlcated to;
res‘oondent No 1 through correspondence dated Ob 05. 2019 There Is no denral"
: of the fact that the rccommendadon of appenant was outcorne of earller

advertisement In the crrcumstances and in view of ]udgment rcmrted as 1091 _
'SCMR-L632 it.is ot unsafe to hold that .nter se cmorrt\/ of the candidates at
‘ .one se1ection was to be. determmed on the basis or "nerlt db‘lngEd {0 the .
candrdates by the PUbllC Service. Commlssron. It ls also worth -noting” that m

i ']udgmcnt reported as. 1995 P C(C Sy 950 1t was clearly held that caees of crvll .

. _servants who apphed |n response to subsequent ‘rdvenusement were ﬂnahzed
]

Aearher whereas cases of co- ClVIl cervants who appllcd In response to earlrer:

et I advertlscment were frnahzed 1ater for no fault on theh part the 3omorlty rnten

g ‘sc of! civil servants was tg | be- reckoncd not from the ddte of wnmg but would N

,be determmed through earller open adveltrsement We are, thesefore, frrm ln

‘our vrew that the 1mrugn d semonty list lS susceptrb\e to correction and'

. a!teratron o ', "'4
o 8.‘ - Attendrng to the ob}echon of learned AAG regardtng competence and

.

'marntarnabrhty of dppeal in hand it is sufficient lo note that thc appellant, due

't'o',non-fil]ng. of ser.vice appeal aga]nst the earlier seniority || st was not precluded

| '\L\\\?\“ - from oreferring the appcal in hand. Ay wrong committed by the respo ndents,
. . ™

culmmatlng into 1ssuance of fre:h seniority list, provlded fresh cause of action. to

@&) , . ATTESTED
o‘)e |

)



a ci\'/‘t": servant/appeliant. The obiection of learned ,\At. i, t‘\» siore, overrwed

sl l - ' ' : : . .
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i

"memorandum The partnes dre however left to bear mcn mcmru\m cos (5. Fl!e

: ‘be cons |gned to the reco«d room. o

o
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Officer, KPPSC and M. Muhammad Yousal Deputy Secretary R-111, Establis

. with further prayer to direct the respondents ta, correct the seniority list

. C}

..'((",:
: _ . BN
T L ) . b

' GOVERNMENT OF KHYBER PAKHTUNICHWA
Y L AW, PARLIAMENTARY AFFAIRS AND
HUMAN RIGHTS DEPARTMENT .

. MINUTES OF. THE SCRUTINY COMMITTEE MEETING.,

 (AGENDAITEMNO. 18) o

s»:R_wCE APPEAL NO. 1289/2020 ADNAN NAWAZ VERSUS SECRETARY LOCAL.
GOVERNMENT AND OTHERS. — '

‘A meel:in_.g-of the, §crutiny Committee was held.on 03.03.2021 at 11;00 A,M, in the office of Secretary,,

Law Parliamentary Affairs & Human Rights Department inder his Chairmanship to determine the fitness
of the subject case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocale

. General (Mr. Muﬁammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa.

2. The Chairman of the Committee invitéd the representatives of Local Government Department
Mr. Niaz Ahmad, Addl: Secretary alongwith Mr, Abdul Shakoor, SO, Mr, Hamid Saleem, Law

‘ hment Department
10 apprise the Committee about the background-of the case which they did accordingly and stated thai

- appellant filed the subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby

the Départmental Appeal of the appellant was dismissed and the seniority dated; 08.11.2019 was upheld
by placing name of the appeliant
at-serial No, 5 instead of serial No. 7. The Khyber Pakhtunkhwa Sefvice Tribunal allowed the subject

service appeal as prayed for vide order dated: 07,01.2021. Now, the Department intended to file CPLA
against the judgment on the following grounds: - - '

GROUNDS/DISCUSSIONS:

3. The representative of Khyber Pakhtunkhwa ‘Publi‘c Service Commission, present in the mceting',
,sxnppp_rtjeg.'t.{}g['gidgment assed by thg KDMBBI‘J“H{WE Service Tribunal and stated that the judgment
""" with Ties. B

ig"if line, witF ¢ further added that in pursugnce_of an earlier advertisement, the appellant and
others ‘aré senior to the candidates rec mmended against later advertisement. He further added that

process of ‘selection starts from the date of advertizement and the appellant had applied through earller

‘advertisement then_the private respondents No. 6 and 7, therefore;-is senior than the private respondents . .

e, 4 e (W e e

No. 6 and 7. He further added that term “earier selection”

eans earlier recommendation. The Scrutiny
Committec observed that the advertisement, in_which tEw a‘ppe?mt Was tecommended, had been

“advertised _earlier. than " the _advertisement ‘n which .the private respondents No. 6 and 7 were
. recommended,| 1t was further bserved that though the appointme
* respondents No. § and 7 have been made on the same day yet the appe

nts of the appellant and private

_ 1lant was recommended in earlier
advertisement. During the course of discussion the representative of Establishment Department produced

~rules of Federdl Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)

Rules, 1993, “persons initially ﬁgp_ginted on the recommcndations,of the selection authority through :an
earlier open ad_‘\_z_c;rjj_g_e;jx_\_gm_§h,a,l:l,-,;qg§g_§gllliqr._Io.ihose appoirited through & subsequent open advertisement.”
The- representative of Establishment Department produced a judgment of Federal Service Tribunal
reported in 1995 PLC(CS) 950 on the same issue which support the instant judgment, the representative
also supported the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee
obscrved that based upon above discussion, no plausible grounds exist against which CPLA could be filed
in the Supreme Court of Pakistan as tie representatives of Khyber Pakhtunkhwa Public Service
Comimission and Establishment Department both supported the impugned judgiient.” T

DECISION: - S : : -

4. - - Flence in view of above, it- was decided with consensus by the Scrutiny Committee that: the

“subject cuse was not a fit case fou filing of Appeal/CPLA in the Sué Court of Pakistari-

:' © Tﬁ% ° 068%\/\,»%\ W

(TAHIR IQBAL KHATTAK)
eOTICITOR
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: Fayyaz Ahmad Chaudhry, etc. (In CP ’766 L of2012) : .
. T e Respondent(s) '

* For the respondent(s):  Mr. Amir Sana Uilah, ASC (For R.1)

Iy ﬂTHE SUPREME COURTA OF PAKISTAN
{(Appellate Jurisdiction} .

Present: i ' ‘
. Mr. Justice Manzoor Ahmad Malik
Mr Justice Syed M«msoor Alj Shah

i,
o |

C. A 762 L to 766 L of 2012
{ont appeals from the Judgments of Punjab Service Tribunal, Lahore

. Dated 26.03.2012, passed in Appeal Nos.3776 to 3780/2010)

- Dr. Zohara Jabeen, etc. (In all caseo) ... Appellant(s)
. ‘Versus )
Muhammad Aslam Pervaiz, etc. (In CP 762-L of 2012} N .

- Aftab Ahmad, etc. {In CP 763-L of 2012)
" Shahid Mehmood, etc. (In CP 764-L of 2012)

Muhammad Mehch ete. (In CP 765-L of 2012)

" For the appel‘la;it(é]: Malile Muhammad Awais Khalid , ASC.

(In all cases)

' For respondcnt Nos 2 to'4 Ch. Zafar Hussain Ahmed Addl. A G.

-Mr.—Ala Bahadur, Secretary, Populatlon
. Welfare Departmem )
" Mr. Khatid Perva,u., Addl. Secretary.
a/w Tania Malik, D.S.
Ardoj Naseem, S.0.

" Date ot:' hearing_:y - 10.11.2020

ORDER = .

Syed ‘Vlansoor Ali Shah, J The question that arises in thls _
- case€ is regardmg the seniority between the appellants (promotees)

- vis- a- \ha the respondents (du‘ect appomfees), both appointed to the

post of Distriét Population Welfare Ofﬁcer/ Deputy Dir ector (Non-

Techmcal) (BS-18). close 1n time to, each ot_her in the manneér

- described hereunder.

P

2. . -Briefly the facts are that the direct appointees (respondents)

1 . 1
were rccommended by the Punjab Public Service Commiission

_(PPS-C]‘ and éppointed' vide order dated’ 03.12.2003 as Deputy
' Direétor/ District'Po-p'ulatio'n Welfare Officer (Non-Technical) in BS-

18..0n. the other hand the appell'mts were recommended for

promotlou by ‘the Departmental Promiotion Comrmttee {DPC) on
04 11 2003 however their notifications for promotion were issued

successwely as follows the promotnon notlﬁﬂatnon of Dr. Naureen

Asghar was issued on 2.12.2005, whlle that of Dr. Zohra Jabeen
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and Dr Fa1 khanda Almas who were recommended for pl“OmOt]OI‘l

" in.the same DPC but Sl.lb_]E:Cl to. the completxon of their ACRs for
: -!.hel year “’001 2002 were notlﬁed for promotion on 10.4.2004 and
” 24 1 1 2004 respectwely Dr. Zubda RiaZz (appellant no.3), however _

. : was mmally deferred in the DPC held on 24.11.2003 'and was later .
on. consxdered in ‘the DPC held on 12.10.2007 and notified for:
promoﬁon on. 26.4. 2008 The senigrity list prepared by the

departmcnt placed the appellants over the erPODantS, who were
appomted Lhrough direct recruitment. The respondents . ‘made a
represcntatlon before the Chief. Secretary, wh1ch was dlbmlssed on

27.9. 2010, whereafter they preferred an appeal before the Pun_]ab

"Scr\ncc Tnbunal whlch was allowed through the impugned

_]udgment holdmg that the respondents were senior to the

appellants with the dn’ectxon to the department to re- -draw the

: ~semorlty llSl. accordmgly To consider -the questmn of senlorlly

betwu.n the appella.nts and the 1cspondentn, leave was granted b ‘
thls COU[tOl‘] 20 12"012 - I KN

3.7 . To anSWer the questzon 1egard1ng bernor]ty between- the-'

‘appelﬂdnts and the respondlents proviso to section 7(2} of theé

= Punjab Civil Servants Act, 1974 ("Act") and Rule 8 {2] alongwith its
' Explanatlon under the Pun]ab Cwﬂ Servants {Appom.tment &

‘,Condltxons of Servme) Rules, 1974 ("Rules") need to, be exa.mmed

Both the provisions are reproduced hereunder
]"Scctxou 7. Seniority - (1) ..
LQ) Seniotity in a post service, or cadre to which a c1v1l servant is
!)romoted shall take el‘fect from the date of regular appomtment to
. ler post :
' P 0v1ded t.hal civil ser\'a.nts who ale selected for promotion
oo hlgher post in one’ batch shall on the:r promoUon to the

- higher post retain their inter-se scmonty in the lower post.

Rulc 8. ’I‘hc semonw inter se of pcxsons appomted to posts in the &flf«e

A\

. {2] The semonty “of the. persons. appomted by initial recruitment to the
graclc vis:a-vis those appointed otherwise shall be - determined with

. bgmdv ina functlonal unit shall be durrmn\.d

1cl<.r<.nr.<, to the date of contmuoub appomtment to.the grade; provided
that il lwo dates are the same, the person ap;.omted otherwise shall rank
semo: to the person appointed by initial recruitment; provxded further

11hat mLer se seniority of person belonging to the same category will not
bc altered.
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F\pldnatlon— in edse‘a group of persons is selccted for inidal

appomtment at one tune the earheot date on which any one out of the
group Jomed the service will bé deemed to, be the date of appomtmem of‘ :
all persons in the group. Similarly in case a group of persons is
appointed othierwise at one time in the same ofﬁce order the carlicst date
on which any one out of the group joined the service will be deemed to be
the date of appomtmcnt of all persons in the group. And ‘the persons in
cach group w111 be placed -with reference to the continuous date of

o e " dppointment as a group in order of their inter se seniority.”
. . N .

‘Accordi'ﬁn' 'to the above pro{risions, if civil servants are ‘selected for
prOmouon in a “batch!” or as & group of persons?” then the date of
promotion of all the persons in the batch or the group shall be the
date when anyone of themn was first promoted to the post and they
- shall rctain their mtcr -se semonty The word “bateh” ﬁsed in
sectlon 7 of Act has been 1nterchangeably used -ag “group of

" persons” in- Rule 8. Ordmary dlctmnary meamng of the word

"‘batch”"" "people de}alt wuh as agroup or -at the same time".3
——— Therefore appellants, in the same grade ‘when - consxdered:and
o recommended for promohon for the next grade in the same

Depart. mental Promo’uon Commlttee (DPC) pass for a “bfatch or
“group’ of pu sons and thvrefore as per the above prov131ons will be

|
consulo‘"’d to have been promoted from the date when the first

s amongsl the batch was promoted and will also rethin their inter se ;e -

oemomv of the lower post. In this legal bavkgxound the three
appeliants were recornmended for promotion to BS-18 in DPC :
~dated 24. 11 2003. One of them  i.e.,.Dr. Naureen Asghar was
prommm on 2.12. 200u, Lhua the entire batch of appellants/ :
: promolr +5 who were recommended for promotlon in the same DPC
~ namely Dr. 'Zohara Jabeen and Dr. Farkhanda Almas shall be
considered to have been appomted w.e g 2. 12 2003, the date of

prOmLAmn of Dr. Naureen Asghar one of the, promotces from the

’ ~same’ b: ll.Ch or group of persons. ‘Further their inter se seniority -
amonrm. the promotees shall be the same as maintained in the — 2
lower ,.-mL as per the pxo\nsmns dxscussed above However, Dr E 9
Zubda lHiaz (appellant no. o) who was deferred in the DPC held on -

. 24.11.2003 on the ground ‘that she was on a long leave and was.

- o suboeqmntly recommended in the DPC held on 12.10.2007 (after

! Term used in the Proviso to Section 7(2! of the Act. N C Co
2 Term used in the Explanation to Rule 8(2) of the Rules.

3 Shorter O\fo1d English Dictionary, Sixth edition Volume 1 p 196
Chamber: 21* Century Dictionary p 109 and Cambndge Advanced Learners
chtlonan' I7 ourth Edition, Cambridge Umversxty Press p 118 ‘
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almost four years) and promoted on 264"008 cantiot be.
cons1deled to be from the same batch as that of the other
appel’lants selected m the year 2003 and “therefore the above‘

pI‘OVlSlOTiS do not come to her rescue. Her semonty w111 be ﬂxed

' . . .
accordmtf to the date of her. promo110n The respo'nde‘nts were

appointed through initial app01n1,ment on 03.12.2003, a day after
the promotlon of the first promottee out of the b"LtCh of promot"es

hence the respondents will fall unde1 the appqllants Therefore; the

.semonty of the- appdlants No.1 & 2 'shall be re-fixed above: the

SR releond nts m the manner: chscussed above and of appellant No 3

accorduw to her date -of promot1on For ‘the. above reasons the

_.1mpugned Judgment of the _’I.‘nbunal dated 26 03. 20 12 is set asxde

and Lhc&c appeals are dllowed accordmcrly

Judge
Announced.
Lahore, . .
2ud PDecember, 2020. L Judge

: Jhdge ‘

Approved for reporting.
Igbal




