4 F

.5 BEFORETHE HONORABLE KHYBER PAKHTUNKHWA SERVICES
' TRIBUNAL PESHAWAR

i\h\ Fre
AL TR : b mhu\hwﬂ

e na]

“"rs No. /60 7

' mene-2.9 /3
Mr. Muhammad Dost e B'D

Service Appeal No. 41/2022

----------- Appellant
\'AR ‘
!
Government of Khyber Pakhtunkhwa through Chief Sectetary & (:)thers
e Respoﬂdents
INDEX ;
|
S.No Description Annexure Page
. , no.
1 | Para wise comments : /-5
2 | Affidavit ' | 6
3 | Relevant Documents ‘ P 25
RespondentNo.
Through ‘ '
(ALI GOHAR DURRANI)
Advocate High Court

0332-9297427
khaneliegbhalt@yahoo.com

Shah |Durrani!| Khattak
(aregistered law firm)

House No. 231-A, New Shami Road,
Peshawar.


mailto:khaneHegohar@vahoQ.com

P

Woeh g oF VoW da e

3 BEFORE THE HONORABLE KHYBER PAKHTUNKHW:A SERVICES

JIRIBUNAL PESHAWAR * /]

Service Appeal No. 41/2022
Mr. Muhammad Dost

VS
Government of Khyber Pakhtunkhwa through Chief Secretary & Others

________ Requﬁdents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No.
|

R f eth:
Preliminary Objections:

66. That the appellant has no cause of action to file the instant appeal and is badly time
barred.
'67. That the appellant has no locus standi to file the instant appeal.

68. That the instant appeal is not maintainable in its present form.

69. That the instant appeal is bad for non-joinder and mis-joinder of necessary parties.

70. That the appellant has concealed material facts in the instant appeal.

71. That the Appellant cannot seek the relief sought in the Appeal as the same goes
against the spirit of the law and the judgments on the subject matter. The Appeal

 is thus clearly barred by law.

72. That the instant Appeal is filed on the basis of blatant lies and skirmishes hence

- this Hon’ble Tribunal has no jurisdiction to adjudicate the instant Appeal.

73. That the claim of the Appellant is concocted, malicious, baseless, false,
manufactured, fabricated and bogus. The documents so annexed withtheAppeal
neither supports the claim of the Appellant, nor do they support the stance of the
Appellant.

74. That the instant Appeal is based on malafide and so are the acts of the Appellant.

75. That the instant Appeal is nothing but wastage of precious time of this.Honorable
Tribunal, and has been filed with ulterior motives for annoying, distupting and
creating obstacles in the life of the Respondents therefore, warrants dismissal.

76. That the Appeal as framed is not maintainable as the Appellant has no locus standi
and legal character to file the same. |

77.. That the Appellant is esstopped by his own conduct.

78. That no vested rights of the appellant are violated.

Para wise teply: .

6. Para No.1 of the instant appeal pertains to record.
52. Para No.2 of the instant.appeal pertains to record.
53. Para No.3 of the instant appeal is correct. Hence needs no reply.



54.

55.

56.

57.

58.

59.

Para No.4 of the instant appeal pertains to record. However, three different
advertisements were issued i.e. Advertisement no. 01/2008, and 03/2008. Against
these advertisements appointments were made, however due to the discrepancy
in the seniority of vatious individuals, various representations wete filed, for the
decision of which a proper committee was constituted and the committee in light
of the law and the judgments of this Honorable Ttibunal and the Apex Supteme
Court decided the representations in accordance with the law, and gave cotrect
seniotity to the answering respondents. The whole premise of the appellants case
is based in malice and they have concealed the committee report with ultetior
motives from this honorable tribunal.

Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the representations so filed, a committee
was constituted in which it was decided that the appointments against prior
notifications/advertisements will be considered seniot as opposed to those
appointments made against notifications/advertisements dated later in time,
itrespective of whether their recruitment process was initiated before
notification/advertisement dated 01/2008. It is also pertinent to mention that the
first appointment was from Advertisement No. 01/2008, which is also being
concealed by the appellants.

Para No.6 of the instant appeal is incorrect hence denied. The appellant was
placed senior to the answering respondents, whete as he should have been placed
junior to the answering respondents due to the reason that his advertisement was
later in time than that of the answering respondents, hence making him junior to
the  answering  respondents, who  were  appointed  against
notification/advertisement ptior to the appellant’s notification/advertisement.
And the same was laid down in the findings of the Committee.

Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was clearly held that cases of civil servants who applied in response to subsequent
advertisement were finalized earlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not from
the date of joining but would be determined through eatlier open advertisement.
(Copy of the Committee report is Annex-A)

(Copy of the Relevant Documents is Annex-B)

Para 7 of the instant appeal is incotrect, hence denied. The seniotity of the
Appellant wrongly remained intact till the year 2018, as well as, upon promotion
of the Appellant, wheteas, the Appellant should have been placed junior to the
answering respondents in the seniority list, in accordance with the above-
mentioned facts. The facts laid in paras above are reiterated. It is added that
promotion was due to the directives of the competent authority that promottons
be made irrespective of the seniority issues.

Para No.8 of the instant appeal is misconceived, hence denied. There are no
ulterior motives, and neither ate any rules and law governing the subject being
violated, in fact, the question of seniority of the Appellant as well as Seniority list
since 2009-2021 were required to be rectified in accordance with well settled
established principles as laid in rules, laws and reported judgments on the said
subject, and were duly rectified by placement of the answering respondents on
their current senjority. The seniofity list is well within the bounds of the law and
according to the dictums of the supetior courts as well as this honorable tribunal.

Para No.9 of the instant appeal is misconceived, hence incorrect. The Appellant
has now been rightly placed in the Seniority list. No deptivation of his due place
in the seniority list has taken place, and those placed ahead of the Appellant have



rightly been placed in accordance with the rules, laws and reported judgments as

provided in the findings of the committee. Furthermore, no illegality as falsely
claimed has been committed by the answering respondents.

60. Para No.10 of the instant appeal pertains to recotrd, hence needs no comments
by answering respondents. Moreover, the representation and the appeal are badly
time barred.

61. Para No.11 of the instant appeal is incorrect. The Appellant is not aggtieved and
has been rightly placed in the seniority list, in accordance with law. The Appellant
beteft of any cause, legal grounds and standing before this Honourable Tribunal,
the whole premise of the Appellant’s case is based on contradictions and

falsifications.
GROUNDS:

XXX. Ground A is Incorrect as laid. As explained above the impugned
notification as well as seniority list circulated thereunder is well in accotrdance
with the law. ‘ :

YYy. Ground B is Incorrect as laid. There has been no illegality committed and
there is no negation or deviation from the legal course, rules or policy by the
answering respondents.

222 Ground C is completely misconceived, hence denied. The said seniority
list has been rightly been issued keeping in view findings of the inquiry report
and the laws on the said matter, there is no intention to accommodate any blue
eyed as has wrongly been alleged by the Appellant.

aaaa. Ground D of the instant appeal is incorrect. As per the judgments of the
Supreme Court, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relevant portion of
which has been produced herein below:

“Civil servants whose seniority was relegated despite they were recommended and assigned merits
by Federal Public Service Commission earlier than co-civil servants and who also assumed
charge of the respective posts on regular basts earlier than co-civil servants, had challenged order
of relegating their seniority alleging that the order was illegal, unjustified and against principles
of natural justice---Civil servants though were recommended and assigned merit by Public Service
Commission and also were appointed earlier than co-civil servants had applied for posts through
advertisement subsequently issued by the Commission whereas co-civil servant had applied
through advertisement issued earlier by the Commission---Candidates who applied in response
to such advertisements, were interviewed by the Commission at different stations and selections
were also made at different stations and that process took sufficiently long time---Cases of civil
servants who applied in response to subsequent advertisement, were finalised earlier whereas
cases of co-civil servants who applied in response to earlier advertisement, were finalised later for
no fault on their part—--Civil servant's joining earlier than co-civil servants, was immaterial as
sentority on initial appointment by way of selection throngh Commission was not reckoned from
date of joining, but wonld be determined through earlier open advertisement as provided in para.

A(t) of General Principles of Seniority, 1989---Aunthority had rightly determined seniority of
co-civil servants over civil servants on the advice of the Commission.”

bbbb.  Ground E of the instant appeal is incorrect as laid. As per the
judgments of the Supreme Court, it is the first advertisement ptior in time
which is going to take preference. Reference can be given to the decision of
Khyber Pakhtunkhwa setvice tribunal in appeal no. 1289/2020 dated 7%
January 7%, 2021, relevant portion of which has been produced herein below:
“By virtue of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior to candidates recommended against adverfisement No. 01/2015. There
15 no denial of the fact that the recommendation of the appellant was ontcome of an earlier
advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-1632,
it is not unsafe to hold that inter-se seniority of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission.
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It is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent advertisement were
finalized earlier, whereas cases of co-civil servants who applied in response to earlier
advertisement were finaliged later for no fault on their part, the inter-se seniority of civil
servants was to be reckoned not from the date of joining but wonld be determined through
earlier open advertisement. We are, therefore, firm in our view that the impugned seniprity list
is susceptible to correction and alteration." "Ex-consequentia, the appeal in hand is allowed
as prayed for in its memorandum."
~ cecc Ground F of the instant appeal is incotrect as laid. As per the judgments
of the Supreme Court, it is selectees of the first advertisement ptior in time
which is going to take preference. Reference can be made to reported judgment
1995 PLC (C.S) 950 in which it was cleatly held that cases of civil servants
who applied in response to subsequent advertisement were finalized earlier,
whereas, cases of co-civil servants who applied in response to eatlier
advertisement were finalized later for no fault on their part, the inter- se-
seniority of the civil servants was to be reckoned not from the date of joining
but would be determined through eatlier open advertisement.

dddd.  Ground G of the instant appeal is incorrect as laid. The appointees were
previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
representations, based on which a committee was constituted and according to
the findings the committee, the previous seniotity list was deemed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view
findings of the inquiry report and the laws on the said matter, thete is no
intention to accommodate any blue eyed or any ulterior motives, as has
wrongly been alleged by the Appellant.

eeee. Ground H of the instant appeal is incorrect. It is again stated that the
issue of seniority of candidates has been addressed in vatious judgments, which
have also been clarified in the report by the committee.

tfff. ~ Ground I of the instant appeal is incorrect as laid. It is very clear by now
that even if the recruitment process of the first advertisement was slow and was
completed after the advertisements No. 03/2008, however, still the selectees
appointed against the prior advertisement would be preferred over the selectees
of the advertisements issued later on. When it comes to the seniority list.
Reference can be made to the ruling given by the Honorable Supreme Court
of Pakistan in the November 10%, 2020 verdict, all selectees of Ad No. 1/2008
batch shall rank seniot, in terms of seniority over selectees of Ad. No. 3/2008.
However, mter-se seniority among the selectees of all three batches to be
determined in accordance with the order of merit assigned by commission for
each batch separately.

ggog. Ground J of the instant appeal is incorrect as laid. As per the judgments
of the Supreme Court, it is the selectees of first advertisement prior in time
which is going to take preference over the selectees of later advertisements.
Reference can be made to reported judgment 1995 PLC (C.S) 950 in which it
was clearly held that cases of civil servants who applied in response to
subsequent advertisement were finalized earlier, whereas, cases of co-civil
servants who applied in response to earlier advertisement were finalized later
for no fault on their part, the inter- se- seniority of the civil servants was to be
reckoned not from the date of joining but would be determined through earlier
open advertisement.
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hhhh.  Ground K of the instant appeal is denied as laid. The Appellant has not
been subjected to any ultetior motives, but instead he has been subjected lawful
procedure of rectifying the impugned seniority list. The repcl)rted ]udgment
1995 PLC (C.S) 950, the decision of Khyber Pakhtunkhwa service tribunal
- in appeal no. 1289/2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the Nc‘fvember 10th, 2020
verdict, all of them the selectees of first advertisement ptior in time which is

going to take preference over the selectees of later advernsement

iiii. Ground L of the instant appeal is incorrect as laid. The example of the “once
the black sheep enteted the directorate, the whole seniority | list was disturbed”,
is utterly false. No valuable tights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appellant nor have any
illegality been committed by the respondents and therefore the Appellant has
no cause or case at all. The claim of the Appellant is unsubstantlated and not
based in law. ‘

Jjjj- Ground M of the instant appeal is incorrect and has been responded to in great
detail above.

kkkk.  Ground N of the instant appeal is incorrect as laid. The alleged “juniors”
who have been placed ahead of the Appellant in the semorlty list have the
preference to be placed ahead of the Appellant as per the above mentioned
judgments.

1

11l. Ground O of the instant appeal is incorrect. No such addiu'fonal grounds exist.

Itis therefore most humbly prayed that the instant appeal is meritless, may
please be dismissed with cost.

Date: ___/ /2023 . Respondent;s
THROUGH (/% gﬂﬂ
(ALI GOHAR DURRAN[)
Advocate High Court

0332-9297427

khanelie oha{' ahoo.com

Shah |Durrani | Khattak
(aregistered law firm)

House No. 231-A, New Shami Road,
Peshawar. |
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1, do hereby solemnly affirm and declare on oath that!

accompanying parawise comments are true and correct to the best of my
- knowledge & belief and nothing has been concealed from this Honorable

Ttibunal .

the contents of the
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- (Déponent)
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Director General
: Commuu Education & Man'wement Sciences,
- Khyber Pal\hlunkhwa Pebhawat

Subject: . SENI@RI'H Y ISSUE OF TEACHYNG CADRE AS STOOD ON 31-12- Z{b’?{}

'.Réfgren&: " Your ofnca. order bcarmg Endst.- No. DGCE&MS}Admn/anu:ry Gen N312(1- 4)

a0

1.

. "'Daled 23/02/7021 on the sub]ect noted above

: 'The issues relatmg to; semonty of rem,hmg cadre referred o the commnrtee ‘have been

thoroughly c.\ammed and dxspoced of as'per det'nl given in the folloml’w paraglaph‘"

Thc. appe.ﬂl !odged by Muhammad llya.s Assistant PIOTPSSOI GLMS Karak and I\'Iuhammad

.Zal ooF GCM? Mansehld are gentine and dcccptud To suhqtanl:at«, lhul plea their old

: " bemorny pu'smon retentlon is: suppo"ted bv APT Rules 17(7) The - e\tmcl of thc smd rule is:

mploduced below: - “Semonly m vanous cadrw of | Civil Servants appomu.d by initial"

: Areurunment vis-&-vis those appomted othexwr«;e shall be deturnuned wnh rclemnce to the dates -

oI thelr regulaz appOmtment toa po%t in tlmt Cddlt‘ provnded lh'\l if two dates are the same, the :

puson appomtcd otherw1se shall rank senior to the person 'lppomlml by mma] recruitment.” In © |

the - l|f,ht of the plovmon contained in the abovt annonuI Illlt. their old seniority position *

rentains mlacl as ulalmed by the uppellants.
'I‘he appeal submmed by Mr. Jdll Ayaz, Saz Wali Khan, Shakee! Khan, Aftab- Ahmad, ls: ar
: Ahmad Td_jll' ]\han Asghar Ali and Shujgat Hussmn are cxdmmed

: 'Ihe!r date of appomtment is to be consldered from thc datc of their notification/taking of

charge agdmst a promoted post and riot tlnc date of DPC whlch is only recommen ciauon T hey

‘were fust plomoted as msuuctors fBPS ~17) on Actmg Charge” basus vide Notlﬁcallon

ibearmg No S|OIII(IND) TE/1- 17/07/V- II dated 20- 10-2010 and subqequently on regular basro -

vndc nOtlﬁuatIOIl bearmg evbn No. ]4 15-211. Hence rhelr contention is not tenable in face: oi
sub rule (2) to Rule 17 of APT Rules 198‘) reploduced in KP ESTA-CODE 2011, referred to

in para one above Thc said rule clearly states that emonty of the civil selvanls plomoted to a

o post in a cadre sha!l be delermmed from the date ofthexr reou]ar appoinunent.
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. 'l"he :lppeal"submil.lccl l)y Mr. Falrid ‘Ullah Khan, Zarrar Zia Uddin, Shakil Ahmad Afridy, Tkram

Ud Dm Nasur Jamal; MlSl\Ebn ohah Sa”ad Ali, Mujeeb Ur Rchman Naeemullah, Dr

l\fluhamnwd Asif, ICl’\ti.-S to demancl for grant of anti- dated semomv The case. petlunmn to

, claim for gr’mi of ante-dated qemorlt\' in: BPb-l8 in respccl of the above apphuanls has bu.en

e\amlmd at length. In-this reqmd itis s clarified that the appllwmx got plomotecl to the posl of

. Asenst'mt Prolessor wef 10/08/2013 Some of the apphcams were directly w.commendul as

" lAss:st"mt Pnofessor through Khyber Pal\hloonl\hwa Public Servnca ‘Commission in 70]4 They

' have based tllelr clalm on the analog } of 15 ASblSIdm Professo:s who wene oranted ante- datud

Court of Paklstan The court verdlct was endorsed by PQB as notified by Higher Eclucalmn

- Department nonﬁcatlon bearmg 1\0 SO(CE&MS)HEDII-Z/()%(I 33) clatc.d 1]/03/7020

: '_}UllbdlCthﬂ oftln. committee Lo rccommcnd to the department for. Lntutammo their claims for k

[ : L

graht of ante-dated 'semonty.‘ They may approach the compclcnl authority for redressal of their

bnwanccs. lt‘ there be any.

Khurshid Al.lm Assistant Professor, Hussain Ahmad Assmmm Pmtessor were promoted on .

22/02/2019, and WCIC plau,d Jumor to ‘the ICLUll’llnLﬂd(.eS of Kﬁyba Pakhtoonkhwa Public’

0—— -

Serwce Commxsqnon ot Advertlecmenl Nu‘03/20} 2) who Jomed thc department on 14/02/2020.

_semont‘y from 2011 & 20l2 by fhe I\hybu Pakhtoonkhwa Service Tnbunal and Supremc :

T

'Thc appeals ot the apphcants cannot be cntemmed by this commlttee as these fall outside the '

in llbht ofthe. provmons comameri in Rules 17(2) nl APT Rulcs 1%9 those who got promotcd B

_,e'uller than l\hvber Pakhtoonkhwa Publm Servu,c Commlsqnon 1ewmmcndces shall stand

,‘, senior to thei‘n lhus, their appeal is accepted and their semorlty be corrected as- requestcd

The appeals submmed by Mallk Muhammad l\avepd Assnstant Professor and Ashfag Ahamd

Asswtant Professor are dlsposed of by determmmg thelr semorlty in conformmg to the order of

1

. mer 1t assngned by the I\hyber Pakhtoonl\hwa Public Serwce Commlssmn |

' The appeals subnmtted by the Shahab k- S‘\qlb Mr. Muhammad Dost, Mn S'L_]_]’ld Hussaih and Mr.

Shamshel Al1 M. Azha: Nawaz Assnstant Professors are examined at length. They are selectees of the

- Malch 2008 balch of Khjber Palnhtoonl\hwa Public Servnce Commisswn Keeping in view the det’ul

.‘explanatlon gwen in pzu agraph No 09 to 13 of the r%+$a€g§ur1€

r to be al'l)’ lacuna in then
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. L;enior'ity posi‘lion,:As 'suel1, their appeals are (lispdsed of by maintaining their curent seniority positions

Ieﬂecu.d in the tentthe semomy llst of December 2020.

: .'Mr Fadw Mnh'\mmdd Khan Assmtam Proiessol, Mx Ntam’xmilah (Assistant Profe t.sqm\ M, Noor U\

‘AHadl (Assnst'mt PlOfebSOl‘) Mr. Amn Shehzad’ (Assistant Plotesqol) Ml Tahir .l\h.m ."-\5>|Shil‘ll

.

. P:ofesso; Suamua lqhaq Assnst’ml Plotc..sm and 1'7 others were rceommended as Lecturer BPS — 17

~_v1de 'adv no. 8/7009 . Their appomtmem orderb -Were 1ssued on November 267, 2010 wde no
g_—_.n:d .\

e SOlll(lNll')) FL/Z 6/2010 and befoxe followed by subsequcnt orders issued vule £eveno. theledftm On

: the eve of thelr '1ppomtment thelr senior |ty was deter mmed on the basis of joining the depdnment Now

Atheu semol ity has been changed in light of Rule 17 (1) (a) of APT Ixuies 1989. hy their appeal: thev-

- have 1aised ob;emon on changmg thelr 3emouty aftel a long penod and placing the January 7009
' Jec.omméndees of I\PPSC prior | to themn in the tentative semonty list of 2020.

._.Mr i‘ldq Mulnmmad I\han Assistant Proﬂmm has 1tt1chz,d with his qp,,hunmn Supleme -(,Otl;l 3

Judgmem in cmi petmon No. 33] of 1996 dec.lded on Deeembcx 12", 1997 as: a .eference for

’ mtuprctaf:on of rules- l7(a) of APl rulcs ]989 Pamgraph 4 & 5.0f said verdict clearly explains lh'u

person selected tol .1ppomtmcm 0 ppst in an carlier. \Llu.lmn shall rank senior to person selacted m 0

Idlu SL[LC!IO!! . whl(.l. means llml nonunees of first bateli were 1o 13 nkserior than the ;\emumu on

0y

T n(.(.ount of their mmal %electlon Hence, llu. t..uller qclcumn hag been Iml\cc. with lirst bateh, which in

turn seems to be mednmg nommeeb of first ddveruscmcnt ln addition to the above, Supreme (,ourt of

'-_,'Pak:stan in us_;udgment dated November 10"‘ 2020 in CA 762 L to 766 L 0f 2012 (Annuuu A) lm -

: 'explncnly clanﬁcd thal” in case a group of pcrsons is sclucted for initial appomtment at one time,’ the .

-.Aeall[est ddte on Wthh any one ont of the group joined the service w:ll be-deemed to be the date of

= appomtq{em for alI the persons in the group. The honorablc Sdpleme Court deﬁncs the word “b'uch”

L people dealt with as a group or the same tlme Placmo rellance on the rulmg gwen in the bupreme Coult

of Pakxsitan verdlct of Novembel 10“‘ 2020 referred to above the dlspute of seniority - betwu:n

~'appellants / nommees of Khyber Pakhtoonkhwa Publlc Servace Commlss:on as lecturer in th:ee

' successwe batches of January 2009 Malch 2009 and Auousi 2009 can be settled in the tollowuw

manner

t s

.'-.Mass Norul Ain selectee of January 2009 batch ]omed the service on l”eb; uary 2010 out of the Iot'ﬂ

nommees / selectees’ of the same batch. Thereby paving the Wd\! fol the. remdlmng 28 nommees

selectees of the Janua.ry / 2009 batch 1o be deemed to have been appointed on the same daic je.’ l“eb
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122 “‘f, 3010 hez date of Jommg comes e'll‘ller han all tlle selectees of the remaininn two batches, i.e.

"17009 & 8/2009. Judbecl into the par adwm set by the Honorable Supreme Louxt of Pﬂl\lsl.lll in its

rulnw gwen in the Novembex 10%, 20’?0 Vudu.t all selectees of Jan 2009 baich shall rank senior, in .

telms ol °emo: ity ovel selectees of two othei batches of March 2009 and August 2009, In the seniority

IlS\ the selectees of’ Malch 2009 bdlch to be placed next to January 2009 baich, to be followed by :

: s'el_ec_;te'éS of Auoust 2009 batch Howevkr mter se seniority among the selcctces of all three batches to. :

-~ be _d‘etermined in accordance wnh the order of merlt assigned by commission for each batch separately. :

' To put. the. seniority dlspute between te'ichmg cadre of the commexce wmt7 of Higher Education

Departmcnt refuence may aiso be made the demsnon of l\hyber Pakhtoonkhwa- service tribunal n .

' Aappeal no 1789/“020 dated January 7“ 2021 (Anmxurc - B) lt has vmdly been clanﬁul in the

verdict of l\hybu‘ Pakhtoonkhwa Scwu.c lt’lbUl’ldl dated .lcmuary 7% 2021 that “by virtue of having"
applied,. in.lpursuance-to an earlier adveltlsemem 05/2014 the appellant and other were - senior 10
candidutes recommended againsl advertisenient No. Ol'/?.OlS. There is no denial of the fact that the

rcconnncndalion'of th_e appellant was outcome of an (lullu advertisement. In the circumstances and in.

:.vu,w of Judbmcm u,poucd as 1991 -SC \Al\—loi’u" it is not unsafe 10 lnold llm inter-se seniority 01‘;
! candldates dl one selectlon was to be del»rmmed on the-basis of meril mmgncd to thu candidates by thc;
-,Publi‘c Sewiée Commissmn. It is also worth noting tlmt in Judgmem 1eponed as l995 PLC (C.9) 950‘%
: 1t W'm clear by held that cases of civil scr\'mts who applled in n.spon% 10 qub:.uquem 1dvemsuncnt§ )

_were hnahzed earller, whereas cases of co-cnwl servants who applied- in response to carlier

h advemsement were ﬁnallzed latel for no fdl.llt on their.part, the inter-se seniority of civil servants was to_..

E be |eckoned not from the date of joining but would bc determmed through earlier open adverust.mem :

‘We are; therelore ﬁrm in our view that the impugrlecl seniority llSl is susceptlblc to_cor,recnon 'md
alteration.”; T‘Ex-coﬁsequentla, the appeal in hand is allowed as praya.d forin its memor'mdum
.Semetary Local Govt Khyber PakhtoonkhWa appm'\ched the Khyber Pakhtoonkhwa Law

Parhamentqry Affalrs and Human’ Right l‘epartment for seeking’ oplmon on the judgment of Khyber

Pal\htoonkhwa Servace Trlbunal in Appeal No 1289/2020 referred to above. The Law Depar tmgnt in its

"decmon daled Maruh 3“' - 0”1 (Agenda ltem No 18). (Annexunc ~ Q) LXpllCltly supportcd lhe

judgment passed by Khyben Pakhtoonkhwa Service Tribunal and s;ated that the judgment is ini line thh
mles lt 1s further | clanﬁed that in pursuanr*e of an earlier advertisement, the appellant and cthers are

semm fo the candndates tccommendud dg,amst tater advertisement, as the process of selection starts

)ﬁ//\k Jfr@%‘;f%@y
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" from tlie date’ of acivertisemem and the appellant had applied throu"h earlier advertisement tan the,

pr ivate wspondem ] No 6 and 7, themfou. is senior the piw.ﬁe lCS[)OndCl]TS No 6 & 7. Tlm lerm.f

: “edllle: Selection” means ¢

“

arhel rccommendatnon Wthh mtel 1 means that the advuusumeni in whu,h,

the appe]lant- was recommended had been adve_rtised eariier l'han’ the advertisement ln which private:"'

1espondents o 6 & 7 were recommended To substantiate thc angumenls in more exphul terms, the

Law Department placmcr rehance on Federal Govemment C1v1l Servants Semonty Rules i99.> sub--

: 'rules 2(1)' Which st‘ates tha[ persons 1mtmlly appomted on the recommendatmn of the selection:

a1

~amhm uy tlurough an ealllel Open advemsement shall tanks senior to Ihosc d]‘)pOlnIed thIOngh'.:A

: subscquem dpen advcmsemcnt In view of the above, request for CPLA in the Supreme .Court was’

turned down; in subject case. - . - .

.Siihiiarly,, 29 »lectur,e‘rs”(BPS—l"l) were’ féconnﬁcndﬁﬁ by. KPPSC- vide Adv.No.1/2009 and lheir,?_

i1pp'ointm<}:|‘11 dates by‘j‘,oining the clcp:nrhnc:;l zii‘c as under:
| a. 0 llli'.malu‘. tec:_ttlfér February 2™ 2010, - '

- b. Ol' nja-le lcctu'rér Ma.)_/31'“, -2-010.

.. -0“1 malé_Iectul_féi'r'October 26"'; 2010.-

: ."cll. 22 male lecturels Januar) Sf", 2011.

: e'.: 01 male lu.tuler Febr vary 26", 201 l

Ot Ol nmle'lectu;'er March'8"', 2011, _
g Oi-:mble'vlectul"er I\-/Iall-ch 18" Z(jll.i.' L L

* ) -

“ho-or male lecturer August 8“‘ 2011, - ~ : : V :

* .

13 Mr lbadullah, Mr. Noor Ruhman Syed Rahlm Shah Mr. Anwar Khan Mr. Farm'm Ullah Jan Mr

!

. Rahatullah, M1 Riaz Ahmad and others Smeltled thelr dppeals wheretn they havc chlmed tlnt the ‘i‘:.

selectees of Khyber Paklnoonkhwa Pubhc Servn,e C‘ommlsalon of January 2009 batch to which they

"belong, have been piaced junior to the March 2009 balch which is an anonnly and needs (o be rectified. '

: The matter in quesnon has been e]aborated in the Above paragraphs in llght of }\hybel Pakhtoonkhwa

'~-'Serwce Trlbunal / Supieme Court- dec1s.0ns aqd the rulmg gwen by the Khyber Pakhtoonkhwa Law}

' Department with regards to clarnﬁcanon gWen on 1he term “Earlier Selection” contained in para "

_ l?(l)(a) of APT rules 1989. ‘1t is abundantly clc,ax that’ ealhez elecnon means eathe: open ,-" :

-advemsement by an appomtmg authonty Thelr appea!s are genuine and bdsed on legai gxounds which

o needs 1o be consmlered favorably and their respectwe 5emonty posmons be fixed before the bwtches of i




as

".:/"'009 and 8/2009 All sum[ar nature anomalles in the seniotity list of dlffuenl cadres must :'be

Ly dlsposed of 1ceoadmg[y to setlte the dispute once for 'ﬂl I\ﬂ'kak any kind of L]erdrlllle from the.

mlm;:

nwen in rhe courts: aeus:ons / nwi depanment opmlon would create fuilhel comphcanons for 1he

agéneved facully membe1s and ‘the depa: unent

. Khahd Nawaz ASslstant P:oﬁ-.ssor and 04 othus were also setecrecf as lecturers vide Adv No. 3/“009

_. They Jomed the department in Apni & May 2010. They also claim their seniority in BPS-17 and

' subsequent!y in BPS - 18 aﬁer their promouon to be- erd on the basis ofjomlng the post in BPS - ]7

' Thenr appeals have been thoroughly c\(ammed in light of the prevzuhng, rulcs on the subject of senior lty

E 'ofgovt employees. Due consu'leratlon is also gwen to the Sup:eme Court decisions attached with zhé

- }’akhtoonkhwa ES'I‘ACODE 20!1 where Jn the procedure for duumnnng inter- =S¢ seniority-

'1ppeals In lhls reg,md refc1ence Is.made to rules 7(1)(a) of APT rules 1989, reproduced in f\hvhu

of c.ivil’

servants appmmed lhrough initial appointment is explicitly taid down “Rule i7 () (a)".

. Mr, Yasnr Inyran and Mr Gohar Rehman Asslstant Plofesson at serial- number 37 and )bé_

lespectlveiy shown in the semorlty list were sefected as Assistant Professors in Engllsh subject

wnde Advemsemem No 02/2011 and thelr nouhcauon of appointmeny was issued on 13" .

- ~M:uch 2014 - They Jomed the deparmlent on 19- 03-2014 and 13-03-2014 1espcct|vely Those .

andldates who were selected in Advemscmenl No 01/2012 and 02/2012 were wrongly pldced .

- senlor to them Thelr lnter-se semonty lS to be determmed m light of the Rule F7(1)(a) APT ;

: Rules 1989 aud the clanf ccmons glven in the above paragraphs

. Keepmg in v1ew the above clarifications no room is left for any doubt the i 1ssue of the seniority be

sett!ed accmdmg to chlonoloyca! order of advemsement of Khyber Pak’noonkhwa Pubiic Service
Comrmssnon ie. 11’2009 3/2009 & 8/2009 and not the date of joining the post. HOWGVCI the order of

merit asslgned by the Comm:sqlon shall be made base for determmm the inter-se sen:onty of the

: nommees / lecommenciees of Khyber Pakhloonkhwa Selwce Comtmssu)n for each ddvernsement

$

. M I\namat Ullah Wazn (Assnstant Piofessor) was selected m Advelusement 1/2012 and has been

piaced at senal No. 32 of the seniority list within the nominees of his own batch. Appmentl) there

: seems to be no anomaly in his semornty However n“any dzscrepancy omsts in his inter-se semouty it

| A'.Commlsswn ofJanuary 2017 batch A ; .

must be settled in conformlty to the merlt assigned by the Khyber Pa]\htoonl\hwa Pubhc Senvtce



at

72

I Do
18. The appeal of Aub]m Atlf be d]S[‘OSCd of dC\,OldIm:, to the order of merit assig gnid by l\h\l

Pal\htooni\hwa Pubhc Servme (,ommlssmn wnh legdld to inter-se senijority.

l9 The appeal of Mr Tufcul Khan (Assn;tant Professox) is examined in light of semonty list as wefl as

consollckned mer 1t of l\hyber Pakhtoonkhwd of 8/2009 batch The plea meem»bv‘ Mr. Tufail is secms

{,emupe His semonty posmon be altm.d as pe: inter-se and menl assigned by Khyber Pukhloomkhwa

Pubhc Serv1ce Commlssnon

- ’O The appca[ subm:tted by Muhammad l\h&lld Assistant Profeasox GCMS Balakot Is not sustamable as

theu “seniority is aheady determmed aucordmg to inter-se semomv / mietit of Khy be: Pdkhtoonl\hwa in

: advertlsemem No_. 172008. '

In view oflhc.abové fucts and findings it is requested that the seniarity list ol'rhc Assistant Professors. may

be corrected accordmgly Moreover, mmor corrections’ relatmg to ch’mg,e of name,’ quallﬁcatlon ete may be

done by the Dlrectorate at its own Ievel accordmg to the request -of appellants

A.-S.N_of. . Name L o AR SR g ‘- ‘Signature
F ) .‘bbProf Shah I aya; Khan (Chairmzrn)

o GCMS Abet‘tabdd
2 Prof Dr. Muhamm’ld Ayaz (Member )

- ~GCMé-n RingRoad = :

5 'Plof Il{hahd I\han (Member) o ) -.<

o Pnnc1pal GCMS Ij_ng Road '

-4_: -Mr Imtlaz A]l Lecturer (Member)

o GCMS Peshawar Clty
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,_ 24.41.3015,
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Date of Instltution L, 03 zoyo
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] | ‘-‘_Date ofDecrsron ..] 07.01.2021

_ .“;Adnan Nawaz Assistant Engrneer Local GovernmenL & Rural Development
‘ Department K.P District Mardan

(Appellont)
_ﬁ&ﬁ

e

Secretary” Local Government Elections & Rural Developmr.nt Department, 1\ P
_Peshawar and six others. (R(.spondnntr)

" Mr, Zis- Ur Rahman Tajrk
. .Advocate

For apr;ena,nt '

Mr Muhammad Rraz Khan Parndakhei

AssrstantAdvocate Generai T - For officlai res'pondents.

. 1
o [

CHATRMAN
MEMBER(E)

JUDQaME jT

HAMID FAROOO DURRANI CHAIRMAN -

Instant appeal has been preferred agarnst the order dated 07.02.2020 =

lby‘réspondent No. 1; In the order, departmental appearof the -appellant was

'dumrssed upholdrng the senrorrty list dated 08. 11 2019, .

20 It is provrded in - the memorandum of appeal that consequent to
- advertrsement No 5/2014 dated 15. 09 2014, the appeilant applied for the post

-of Assrstant Engrneer ‘Upon comple ion of process of recommendatlo"r for
. '.apporntment the Publrc Servrce Commrssron reconrmended the appeHant ror ;

.‘ ;apporntment on 09 09 2015 The ensulng appoihtment order of the appe%lant_-

‘.was issued “on 11 11, 2015 Consequently, he submrt’ed arrrval report on ©

ATTE TED

Carid -
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On 11, 01 2018 a tentahve senlonty llst was issued bv the |c<pondent :

- -No 1 rhe name ofappellant found mentron atS No 8 thereof On 29 06 2018 -
A ﬂnal senrorrty llst was lssued in whrch twe name Of appt.llant appeared at S,
. No 10 The llst was. questroned through oepartmental representatlon on

18.07. 2018 whlch remalned unanswered The respondent No. 2, due 1o
. oln ctlons by the appeliant, referred the issue of seniority to lespondant No
S/K p PUD|IC Servlce Commls sion whose reply was received on 08 05.2019. The

: -matter was also. leferlf.d to, respondent No 4/Establ|shment Depat tment which -

rt.plled that the senrorlty may be oetermlned on tho basis of ordcr of ment |
o assrgned by Publlc Servrce Commrssron Subsequently, the order of merit was
also provrded by the PSC It is Claimad that the appellant was placed on top of
- the merrt 'llst For reason best known - to the respondents the issue was YL.E |

'_.agaln referred to the Establlshment Department Resultantnl a subsequent
. senrorlty lrst was rssued on 08 11 2019 wherein; the appellant was placed ats S

' ;No 7 rnstead of S. No. 5 whrle the prrvate respondents were noted at Sr. Nos, §

| m——

and 6 respectlvely A departmental repr esentatlon was filed by the appellant

———,

.Awhlch was drsmlssed on 07 02, 2020 hence the appeal in hand

y 3 Learned counsel for the appellant as well as Iearned Assrstant Advocate

General on behalf- of offrcral respondents heard and aVallabIe record- examined‘

wrth therr assrstance The prlvate respondent No 6 was proceeded agalnst ex-

- parte due to her non representatlon on 11 09 2020 Slmll rly, 0'1 30. 09 2020

T T T T T e e et ‘.a-‘y

lespondent l\lo 7 was also placed e\< parte They, trll d.ale d|d not rhOOse

app!y for sett.ng asrde the ex- parte proceedrngs

4, After recapltulatmg the factual aspect of *he case iry. hand learned counsel for

the appellant argued that the prlvate reSpondents No 6 & 7 were recommended

‘. for apporntmént by the PUb]lC Senlice. C.ommlssron consequent to advertzsement

STep

e ey
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o tJ e:cr’ore coufd not . be paced senior Lo

- mspondents were at S. No 17 and

B 4‘35‘...2 :

B ' /a

A\much emphasrs on the competencc and nwa:ntarnaolfrty of matant appl.c?\ln his

'semorlty list, as well as the ordr.r dated 07. 02. 20'70 were not sustam

‘ ‘Irdblt’. to be str

1950, 1993 PL.C(C S) 1oos,

' appellant was -not competent, the appeal m hand was also- not to be

f\,o 1/2015 daued a1, 01 015 Ofl the other h?hd the nppellent applied and was

recommended on the basis pf ﬂ:ivertlsernem No. ;/POl-r rhe respo..aents

Lhu appellant. He also referr'*c‘ to thF’ B

mter-)e merlt ilsL Issued by Khyber Pdkhtuni\n\\-a Public Service Lornnussron and

con.tended that the appellant's nama was at the top  of ment while: pnvate
n'“——w.‘

“"hw

+8 thereof. In hl‘ vlew, the :mpugned
e

able anu'

uck down He relrcd on Judgmentb ieported as 1995- PLC(C S)

2014-PLC(C.S) 335 and PL3-2004-Supreme Court-:

g o
Ledmed AAG whrle respondmg Lo the arguments from other side laid ..

A e N T
= 'w—-‘._,_,.._ A e e oo st e

R e LA SN g e ———— -

-—--_..,.._.. iy s ——_, mr-—-waml"

. View, the appellant questloned the seniorlty list of Asszstant r:ngmeeu on

“ ]8 07 2018 however no service eppeal was Pfefer:éd by him after remalnlng-i

'unsuccescrul in gettmq relzemem the: departmentm authorltles He was,

.therefore barred from 5ubmntm a departmentdl appeal against Lhe order;

'dated 07 02 2020 passed by res pondent No.1. As Lhe subsequent appeai of -

p rOC“eded :

‘w1Lh Regardmg merits of the Lase iearned Asstl, AG referred to Ru!e 17(1 (a) ;

' :_of the Khyber Pakhturkhwa Civil Sewants (Appointment Promotlon and

'Transfer) Ruies 1989 and contended LhaL the Jmpugned

S. We have carefully eyammed Lrn. record and are of thg opinion

lenior:ty'l'-llst was
properly drawn whrch did nor requrrt, any alteratron | |
that the
reply co the appeal in hand was jO’ﬂE'} submitmd by respondents No, 1-to 5,

The reolyl is scanty, gvasive and no supporting doc ummts, have teen appended
-~

ATIESTLD T'
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.»Pakhtunkhwa PUbllC Servrce Comrnrssron sought clarification with r‘egard to:

VOrder of senrorlty contalne“ therej

On record there is a notmcatlon providing final senlor"ll;y \'st Of Asgic "\‘LL\,q{ .

.-Engineer"s BPS 17,.as- qtood foly

'against S. No. 10 While thos e of privar= responocnt., appearcd at 5. No. § and'

9. An appea! was submrttr.d by the aopLIIant on 18, 07, 2018; C}UEJUUH:HF‘ the-

in. The prOCeedrngs were taken up by tne

respondents and the Local Government Electlons & . Rural Deveiopment,

Department Lhrough letter dated 04.03.2019 addressed to the Secretary Khyberi

..-..-...u._\

..-rnter se seniorrty of the ofﬂcers On 08.0s. 2019 the Ass!stant Dlrector«l of-:“
_ '.'Khyber'Pakhtunkhwa Pubhc Service Commisslon/respondent No. 5 rep![ed to the;. -

"Ietter dated 04, 03 2019. It was detafled in the reply that ﬁve posts of Assistant

were advertrsed wde Advertrsement No 03/2014 _;ubsequer]vtly sixteen posts .

' -vrde Adveruaement No 01/2015 Intervrews for the posts against female quota :'

were conducted on 16 07, 2015 dlrecrly whr!e for U'h_ posts against gcnerai

-. “ouota abrlrty test was conducted and then inte rvlew; were arranged, Female
. ~candrdates (respondents No. 6 & 7) were recommended on 21 08: 2015 ‘whilst

" candldates of Advertrsement No, 05/7014 on’ Q9 09 2018; The apporntment'

o orders of two females & flVL Assrstanl [ngmeers er notlfred on same. day e,

\\\

\\l

' Peshawar was contacteo on 22, OS 2019 through a ietter, whose repiy

I 31.05.2018: The name of aopelloni Is noted. :

W

, Englneer (CIVII) (BPS 17) in Local Government & Rural De\/elopmem Department s

“of . Assrctant Engrneers (Crvr!) and two posts of female quota were adveztlsed- a

11 11 2015, It was however, op:n d that the candrdates recommended agafnst o

Advertrsement No 05/2014 were senior o candldates recommended against - .

e g
'

.' A advertlsement No 01/2015 ‘t was also suggested th‘at‘the views- of the

R

"Establlshmer1t Department oy the subJect matter. chalr al_,o be obtalned

Consequently, the Secretary Estabirshment Dopartment Khyber Pakhtunkhwa

1

~ ATTESTED ATTESTEDR.
L to be true Copy
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’ 0/ 02. 2020 on the ground that the lmpugneo ﬂna\ se N

o stnct!y rn accordance wrth the relevant law/.u\es

s | S \ A

/U

'1507 7019 was: in terms that Lhe Public. Service Cornm‘ssion may be

apnroached for 5ubmrss'on of ' Oroer of merrL of both the mle und female
' recornmcndecb Whe KP psChre p ndcnt No pr ovroed thc ¥ ouute 1nter 58
merrL list on 19 08 7019 wherem it was rncorporated in unambrquous terms

o that the name of appellam was placed at S. No 1 of the rnter se merrt of

& %A—hw— S,
i—i‘-‘..,.

1ecommendees aga'nst Advertlsement ‘No. - 05/3014 wnlc the names of

recpondents No 6 & 7 were noted againist S No 17 and 18, respcctlve\v

L T e i,

Alﬁ.havmg been recommended in pursuance ta Advertisernent No. 01[7:015

BRNCH On the record tnere is a copy. of- another notlfication dated 08 11 20 \>

-.\..,_._.._

' '-_-»'nroviding-subst’rtdted final senlority list of Assrch.nt anrnenr dP:r17 as ;tnod
- on 31 10. 2019 Surprrsrng\y *hc ndmes of pnvcrte rebponden*s found mentron at
. S No g and 6. WhHe that, of appek art ac No 07 It is rmportant to note that

‘ .Lhe list was drawn subcequent to the provuone of mter—sc n“cnt list by K 2

Public Service Commrssron Aggrleved frorn the ust the aporllanc scbmrtted

departmenta\ appea! The appea\/reservauuns were, hOWEVoI‘, jected on

ity. st was?ﬁnallz;ed

,:;.;No \oopvh'ore‘.;wae;l.eﬁ wmﬁi@i
could warrant for ln\'erfel ence In the seniorrw ist alr J.rz:'e‘d',::.; & " ‘ 
l7.. 'Advert‘rng to .Rule 17 of t\hybcr Pakhtunkm“d Cw van
(Apporntment Promotron and Trandfu) Rul 1989 rcferred td b 'bom thr»

. partles it surfaces that the’ senlorrty rnter sa of. crv\l

~\f\

Service, cadre or poiet) shall be derermrned in.the caee cd',personn appd\nted bf

the lnltlai recrurtmem in accor(ane with the order or mz QLS sr_c.nedbb_ﬁt,hg

Commrssron (or, a5 the case m be, the D"‘[LL_L DLEiL_S._L-rLBﬂ_Qg[_: itiee:

provrded that persons .=e1ected for apporncment tO'POSt ln an, *’drU Ry "




%N s -~

N

~ shall rank senior to ‘the dersorts. selected in-a later selection. (Undarlining ig
__appned)

“In the Instant case,-the- Pu lic Service Cornmission/respdrujs&ent No. 5 had

a cl "C-tal‘ICt that by virtue of havmo apphcd In 1lU|bleI1u w oan earlier:

: Aadveruaement (05/7014) t'ne appellant . and OLth s were senior ':o candndates;
. recommended agamst advertisement No. 01/7015 Ty was duty co*nn’unicatnd to
:"‘respondent No 1 thrwgh corre:pondence dated 08. 03 2019 There s no denml
' ‘of the fact that the recommendauon of appeuant was outrome ot earner,
dverttsement In the cnrcumstances and in view of }udgment rumrted as 1991-
o "\SCMR 1632, it 1s not unsafe to hold that Inter-se bLﬂIOFl“\f of tnn candidates at ‘
| one selertxon was to be. determtned on the basls or mertt assngned to the
candtdates by the Pubhc Ser\uce Commlssmn it 15 .also: wortl noting that m .
g ']udgment reported as 1995 PLC(C 5) 950 1t was clearly heid that cases- of cwil
servants who apphed in respohse. to subsequent wdve:tisement were ﬂnailzed

o earher whereas cases of . co- cwn servants who appllt.d in respnnse to earller_

b'advt_rtnsement were ﬂnahz‘_d later for no fault on thetr part the snniodty Inter~

-ae of civil servants was 1o be reckontu not from the date of joinin g but would

,be determmed through earlier open adverttsement We are, th efore firm in
| our view that the .rmugned senlority 1.at is “JSCGDUD\E 1o LOTI’ELUOH and"
'alteratlon . o e |
8 Attendmg to the ObJF’Ct]OH of 1earned AAu regard.ng ‘t.nlpetente and

. matrltatr\amhty of dppeai m hawd itis sufﬂclent to note tnat the appellant, due

: to non- fthng of service appeal agalnsr tne earller s»emonty i:st was not pretluded

, from prefernng the appeal in hand Any Wrong commxtted by LhL respondents,

culm.nating 1nto issuance of fr sh semunty hst provided fresh cause of action to

ATIE STED
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. f .
a civit :ervant/dppwnam The objet cuon OT \Qam' o IAG i) thefore, ove nu\('r& o

. hereby. . » ‘

9. "Ex—consequentia the appeai in hand‘is- aHowed as nrayed for In Jts

'memorandum Thc partnes are, however left to bcur Lhran m nective costs. Flle

't

L be cowgned to the record 1oom. o
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- Committec observed that the advertiserent, in which the appe

. recommended. 1t was further observed that though the appointments of the ap
© respondents No, 6 and 7 have been made on the same day yet the appellant was recommended in earlier

DECISION:

n . EN
GOVERNMENT OF KITYBER PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND
JHLUMAN RIGHTS DEF ARTMENT

© . MINUTES OF THE. SCRUTINY COMMITTEE MEETING.

" (AGENDA ITEM NO. 18) .

SERVICE_APPEAL NO. 1289/2020. APDNAN NAWAZ VERSUS SECRETARY LOCAL
'GOVERNMENT AND QTHERS. . - | o |

" A meeting of the’ Scrutiny Committee was held on 03,03.2021 at 11:00 A.M, in the office of Secretaly,

Law Parliamentary Affairs & Human"Rights'Departfnent under his Chairmanship to determine the fitness’

“of the subjéct case for filing of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advo‘date_:
. General (Mr. MUl}ammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa.

2. The Chairman of the Committee invited the representatives-of Local Govermment Department
Mr. Niaz Ahma'd’, Addl:- Secretary alongwith M Abdu! Shakoor, SO, Mr. Hamid Saleem, Law
Officer, KPPSC and Mr.. Muhammad Yousaf ‘Peputy Secretary R-i1l, Establishment Department
to apprise the Committee about the background of the case which they did accordingly and stated that
appellant filéd the subject service appeal for setting aside the impugned order dated: 07.02.2020, whereby

the Departmental Appeal of the appellant was dismissed and the senicrity-dated; 08.11.2019 was upheld

", with further prayer to direct the respondents to correct the seniority list by placing name of the appeliant

at-serial No. 5 instead of cerial No. 7. The Khyber:Pakhtunkhwa Sepvice Tribunal allowed the subject
service appeal as prayed for vide order dated: 07,01.2021, Now, the Depal_'tr_hent'imcnded to file CPLA

~ . dgainst the judgment on the following grounds:

GROUNDS/DISCUSSIONS:

'3 The representative of Khyber Pakhtunkhwa Public Service Commission, present in the meeting,

_supported the 'Eu'c_iggnent passed by, the Khyber Bakhiuokhivg Service Tribunal and stated that the judgment
i rules.

i Tine - wi e further added that in pursuance of an earlier ,advertiscment,’ the appellant and

others .are senior 10 the candidates recommended against later advertisement. He further added th;at
*- process, of sclection starts from the date of advertisement and the appeilant had .applied through earlier

advertisement then the private respondents Ko, 6 and 7, therefore; is senior than the private respondents .
_ o A TP preer SR . BN AP
:No. 6 and 7. He further added that term earlier selection)’ med ea[_}.}gr recommendation, The Scrutiny -

MW—M i
it was recommended, had been
advertised earlier. than the _advertisement in which the private respondents No. 6 and 7 were

peliant and private

advertisement. During the course of discussion the representative of Bstablishment Department produced

. rules of Rederdl Government regarding seniority, according to tule 2 (1) of .Civil  Servants (Seniority)

Rules, 1993, “persons, initially gggginted on the recommendations of the selection authority through:an

~ carlier open 'a_c,_!_'._ezjg‘gvs_gmgm,,shaj_,l,,rqp}.\;sgygqr.m_mose appointed through & subsequent open advertisement.”

The. representative of Establishment

] : ! epartment produced 8 judgment of Federal Service Tribunal
reported in 1995 PLC(CS) 950 on the_same issue which support the instant Judgment, the representative

e

observed that based upon. above discussion, nO _plgysib}ﬁ;‘«g_ﬁr’gglgglmsf‘.g;‘(i.st against which CPLA could be filed
in the Supreme Court of Pakistan as the “representatives .gﬁ_}ih_yber_ Pakhtunkhwa Public .Service
Cominission and Establishment Departmentiboth supported the inipu‘gﬁ'e"d’jﬁﬁ'g‘fﬁ’éii’i’l""“"’"' T

" also suppotted the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee

4. Hence in view of above, i was decided with consensus by the Scrutigy' Committee that- the
- subject ‘cuse was not a fit case for filing of Appeal/CPLA in the Supteme Court of Pakistan.

/\” r o Y
! KN /'\/\-\/‘/\ v
(TATIIR IQBAL KHATTAK)
B QO ICTTOR
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IN THE SUPREME COURT CF PAKISTAN

(Appellate Jurisdiction) _—
Present:

Mr. Justice Manzoor Ahmad Malik .

Mr. Justice Syed Mansoor Ali bhah

o CLA.762-L to. 766Lof201°

fon appeals from thejudgments of Punjab Seruvice Tnbunal ‘Lahore
Dated 26,03. 2012, passed in Appeal No.s 3776 to 37807201 0)

‘ Dr. -tha;‘a’Jabeen, et_c.. (In all cases] <o Appellant(s)

;o . ‘ ' - Versus

Muhammad Aslam Pervaiz, ctc. (In CP 762-L of 2012]

. Aftab Ahmad etc. (In CP 763-L of 20172)

Shahid '\/Iehmood ete. (Im CP 764-L of 2012).
Muhammad Mehch etc. (In CP 765-L of 2012)-
‘Fayyaz Ahmad Chaudhry, ete. (In CP 766-L of 2012)
R o : T e Respondent(s)

"For the appellant(s): . Malik Mithammad Awais Khalid , ASC.
. {In all cases) - ' o

For the respondent(x‘): M-r‘ Amir Sana U'illa..h ASC (For R.1}.

For respondent Nos 2 to'4 Ch. Za.far Hussain Ahmed, Addl A.G.

: . X Mz .-Ali Bahadur, aecretary Population
Wellare Department.
Mr. Khalid Pervaiz, Addl. Secretary.
a/w Tania Mahk D.S.
Arooj Naseem, S.0-

' Date of hearintg'_:”’- 10.11.2020

ORDER
. Syed Mansoor Ah Shah - The que%txon ‘that arises in this

. case is regarding the semorvtv between the appellant% (promotees) -

v1s -a-vis the respondents {direct appomtt.es), ‘both appointed to the

.post of District Populatlon Welfare” Ofﬁcer/Deputy Director (Non-

: Techmcal) (BS 18) close in -time -to_each other m the manner

. .descrlqed hereunder -

.
cor

2".. Bneﬂy the facts are that the direct appointees (r espondentb)

. were recommended by the Punjab Public Semce Commission

{PPSC) and appomted vide order dated 03.12.2003 as Deputy

' Dxrector/ District Populat1on Welfare Officer (Non -Technical) in BS-

' 18 On the 0the1 hand the appel]a.nt were recommended for

" promotion by ‘the Departmental ‘Promotion 'Comgnittee (DPC) ori.

$24.11.2003, however, their notifications for promotion were issued

© successively as fc)IIOWS the promotmn notification of Dr. Naur een

Asghm was 1ssucd on 2.12, 2003 wnlle that of Dr Zohra Jabeen
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and Dr. Farkhanda Almas, who were recommended for promotion

¢ in the same’ DPC but subjcct to the completion of their ACRs-for
‘ the year '7001 -2002 were notified for promotion on 10.4.2004 and

24. 11 2004, respcqwely Dr. Zubdd Riaz (appellam no.3), however,

' was }I’llt]a”)’ deferred in the DPC held on 24, 11 2003 and was later .

on conadered in the DPC he]d on 12.10.2007 and notlﬁed for-
promotmn on 2642008 The seniority list prepared by the

o depazi*tmr'nt placed the appellants over the respondents who were

appomtcd Lhrough d1reet recruitment. The respondents made a .

1‘eorcsentauon before the Chief & '”retarv. which was dismissed on

. 27 9.2010, whercafter they preferred an appeal before the Punjab

Service Trlbunal which was allowed through the impugned

judgment, holdmg that the res pondents were senior to the

-appellants, with thé - dlrectxon to the department to ‘re-draw the’

seniority hst accordmgly ‘To consider -the quesuon of seniority

between the appcllants and the respondents, leavc was granted by

thls Court on 20. 12. ‘7012

+

3. To answer the queatlon regarding seniority. between the '

appdlanls and the respondents proviso to section 7(2) of the_

- 'PunJaP ClVli Servants Act, 1974 ("Act") and Rule 8 (2] alongthh its

Explanatxon undel the Punjab Civil Sewants (Appom,tment &

Condltaons of Service) Rules 1974 ("Rules") need to be exannned

- Both the pr ovisions are reproduced hereund«.r

"Section 7. Seniority {1) ..

- (2] Seniority in a post, servnce or cadre to which a cml servant is
L]

promo ted shall take effect from thc date of n.guiar appomtment to .
e '.that post:.~ |

|
"0 a higher post in one b'atch shall on their promotion to the

S Pr ovnded that civil sd'rvants who are selected for promotlon

higher post retain their 1nter-se séniority in the lower post. -

Rule 8. The éeﬁiorjty inter se of perspns appointed. toAposts in the same
" grade in a'fl{ncti011al unit shall be determined: '
'(2) The eenioﬁty of the persons.appointe‘d by initial recruitment to. the .
) !gfade vig-a-vis those appointed otherwise shall be determined with
Feference to the date of continuous appointment to thé grade; provided
- that if two dates are the same, tht. person appointed otherwise shall rank
. senior to the persen apﬁoihted by initial recruitment; provided further -
L glmL inter se semonly of person belonging ‘to. the same categcm will not
e altucd
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11,‘(1)1(1]1&(101‘1— In case a group of persons is sele(.ted for initdal -

] appomtment at one time, the earlu_st date ori which any one out of the

group jomcd the service will be deemed to be the date of appointment of -

all persons | in the group. Similarly. in case a group of persons is
1ppomted otherwise al one time in the same office order the carlicst date

" on-which any one’out of the axoup_]omed the service will be deemed to be
the date of. appointment of all pers,ons in the gioup And the persons in
c’\ch group will be placed w1th reference to the continuous date of
appomlment as a group m order of thenr inter se seniority.”

e

ACCordinﬂ to the above provisions, if civil servants are selected for

‘promotlon na “batchl” or as a’ grc»up of persons?” then the date of

promotlon of all the perSOns in-the batch or the group shall be the

“date whien anyone of them was ﬁrst promoted to the post and they

shall rctain their mter se semouty ’I‘hc word “batch” used in

section 7 of Act has been interchangeably used as “group of

- persons” In "Rule 8. Ordinaly d1ct10nary meanmg of the “word

~‘batch” is people dealL Wlth as - agroup or at the same tlme

a°

':’l‘herel'ore ‘ appellants in- the same grade when con31deredland

'recommenoed for promollon for the ne}.t gradt in the same

Depmtmontal Promotlon Commxttee (DPC): pass for a “batch" or

“group of per sons and therefore as per the above prowsmns w111 be

‘CODSi(l\‘i\.CL to have been promoted from ‘the date when the fnst

"+ amengst the ‘batch was pr omoted and- will also rethin their inter se

' semonly of the lower post In - this legal bm*kground the three

"appcll'mt were recomnénded for promotion to BS-18 in DPC

"Adated 24.11 2003 dne of them i.e., Dr. Naureen Asghar was

.namely Zohara .Jabc.c.n and- D1 Farkhanda Almas shall be

promolm on 2:12.2003, thus the entire batch of appellants/

promolets ‘who were recommended for promotion in the same DPC

LOnSldL;&.d to have been appomted w. ef 2.12.2003, the date of

'-promuuon of Dr. Naureen As;,har, one of the promotees from the

leubdl

\ Term used in the Proviso to Scction 7(2] of the Act. ' 4 7‘
"2 Term usad in the Explanation to Rule 8(2) of the Rules.
- 3.Shorter Oxford English Dictionary, Sixth edition Volume 1 p 196 o b

same batch or group of persons. ‘Further’ then inter se ‘seniority
amon si the promotecs shall be the same as maintained " in- the

lower ost as’ per. the plowswns discussed above HoweveI, D:

v:,.u {appellant no. o) who was deferxed in the DPC heldon -

2411, _.O‘)o on -the ground that bhe was on a.long leave and was

subséc-]u'enl.ly recommentded in the DPC held on 12.10.2007 {after '

T8

Chamber: 1% Century Dictionary p 109 and Cambridge Advanced Lea.rngs U
Dictienary, I?ouxth Edmon Cambndgc Univer sity Press p 118 .
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© almost four | _years) and promoted * on '26.4.2008, cannot be

con31de1ed to be from Lhe same batch as that of the othex

' .appellants selected in the year 2003 and therefore the abovc'A

provxmous do not comf to her rescue. Her semonty will be' fixed

, accordmo to the date of her . promotion. " The 1espondents Were

appomted through initial appomtment on 03.12.2003, a day aftu
the promotlon of the first promottee out of the batch of promotes,
hence the respondents will fall under the appcllants Thercfofe the
senjority of the appellants No. 1 & 2 'shall be re-fixed above the

respond nts 1n the manner discussed above and of appellant No.3

accor dnw to her datc of promotlon For the above .reasons thc,A '

1mpagned Judgment ‘of the Tribunal dated- 26.03. 2012 is. set abld(, '

" and these appeals are allowed accordingly.

' Judge
|
Ann()una*cd
Lahore, ' o . ‘ A
- ond l)cccxlmbel', 2020. .. : : - Judge

' Judge

’ __gproved for reportmq
qbal




