suschwa
<> nat

Khyber _’P ]
SERVICE APPEAL NO. 43/2022 Service |

c wiary Nt-.—g:é—of'l']

Noor-Ul-Hadi, h) a8
Assistant Professor Commerce, A lj_LZ—L
Dated "

Government College of Management Sciences Peshawar
censesneesseses Appellant,

Government of Khyber Palghtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar and others.

............. Respondents.

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 To 3.

INDE X

Sr. | Description of Documents Annexure | Page
No. . No.
1) | Written  Reply/Comments along  with 1-6
affidavit
2) | Committee Report dated 21-04-2021 A 7-13
3) | Judgment ‘of the Supreme Court Dated B 14-17
10-11-2020
4) | Judgment of the Khyber Pakhtunkhwa C 18-24 .
Service Tribunal Dated 07-01-2021
5) | Minutes of the Scrutiny Committee Meeting D 25
Dated 03-03-2021
6) | Letter of Secretary HED along with E . [26-28.
application Dated 02-09-2021
7) | Letter of Respondent No0.03 Dated" F 29
13-09-2021 _ S
8) | Letter of Secretary HED to file the instant G 30 '
case Dated 28-09-2021 "

Deponent



SERVICE APPEAL NO. 43/2022

Noor-Ul-Hadi ,
Assistant Professor Commerce,

Government College of Management Sciences Peshawar
LTI R R NS Appel[ant.

Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat, Peshawar and others.

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 To 3.

Respectfully Sheweth: -

Preliminary Objections: -

1. That the appellant has no cause of action to file the instant appeal.
That the appellant has no locus standi to file the instant appeal. -
That the instant appeal is not maintainable in its present form.

That the appellant has concealed material facts in the instant appeal.

Lo W

That the Appellant cannot seek the relief sought in the Appeal as the same goes against the
spirit of the law and the judgments on the subject matter.
6. The Appeal is thus clearly barred by law.

On Facts: -

1. Para No.l pertains to record, hence needs no comments.
2. Para No.2 pertains to record, hence needs no comments.

3. Para No.3 pertains to record, hence needs no comments.

4.  Para No.4is correct to the extent that three different advertisements were advertised i.e.
Advertisement no. 01/2009, 03/2009 and 08/2009 by the KPPSC. Many applicants have
applied for said Advertisements and appointments were made against these
advertisements. After appointments of many individuals in three different
advertisements, Seniority issues were raised and observations were received, to tackle
such issue proper committee was constituted in accordanceé with law, the committee
provide a comprehensive report which point out and resol?e each and every observation
of the appellants in accordance with the law and in light of the judgments of this

Hon’ble Tribunal and the Apex Supreme Court decided the representations in
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accordance with the law, and appellants are placed in their correct position in Seniority
list.
The appellant his self is to be blamed for his predicament, as he has concealed the

material facts and committee report from this honorable tribunal.

5. Para No. 05 pertains to record, however observation/representations are filed on Seniority,
proper committee was constituted in which the committee recommended that those who
applied in prior advertisement will be placed senior to those who applied in later
advertisement. The committee further clarified that in fixation of seniority the time of
completion'of recruitment process is insignificant, means the incumbents of earlier
advertisement will be considered senior irrespective of the time of completion their
recruitment process, whether it is earlier or later than the incumbents of later
advertisement.

6. Para No.06 is incorrect. The appellant was wrongly placed senior from the other
appointees, after many appeals and representations so filed, to rectify such seniority
proper committee was constituted to examine/scrutinize these appeals and submit

comprehensive report. The committee thoroughly examined all the appeals one by one.

7. Para No. 07 is incorrect. The seniority list of the appellant was remained intact till the
year 2018 and the appellant was wrongly placed senior from other appointees, in this
regard, so many observations were submitted by the other appointees, proper committee
was constituted for the purpose to resolve the grievances of all the appointees. The
committee submits comprehensive reports which scrutinize all the observations one by one.
Recommendation of the committee in para 09& 10 are as under:

That a person selected for the appointment to post in an earlier selection shall rank

senior to person selected in a later selection’’, which means that nominees of first batch

were to rank senior than the petitioner on account of their initial selection. Hence, the

earlier selection has been linked with first batch, which in turn, seems to be meaning

nominees of first advertisement.

In addition to the above, Supreme Court of Pakistan in its judgment dated November

10™, 2020 in CA 762 L to 766 L of 2012, has explicitly clarified that’” in case a group of

person is sélected for initial appointment at one time, the earliest date on Whi?h any one

out the group joined the service will be deemed to be the date ,ogf appointment for all the |
persons in the group. The Hon’ble Supreme Court defines the word “batch” people dealt

with as a group of the same time. Placing reliance on the ruling given in the Supreme

Court of Pakistan verdict of November 10™, 2020, ‘

Moreover, that Miss. Noor ul Ain selectee of Jan 2009 batch joined the service on 2010

out of the total 29 nominees/selectees of the same batch. Thereby, paving the way for

the remaining 28 nominees/selectees of the Jan 2009 batch to be deemed to have been

appointed on the same date i.e.,Feb, 2010, her date of joining comes earlier than all the -
selectees of the remaining two batches, i.e. 3/2009 and 8/2009.

Regardless of the fact that their recrgitment process was completed in 2011.

(Committee Report dated 21-04-2021 can be seen at (Annex-A)



Furthermore, the apex Supreme Court of Pakistan judgment is at (Annex-B), judgment
of the Hon’ble Khyber Pakhtunkhwa Service Tribunal is‘at (Annex-C). ‘

The decision reflected in the Minutes of the Scrutiny Cbmmittee of the Law Department
Khyber Pakhtunkhwa dated 03-03-2021 (Annex-D).

It is worth mentioning here, that one of the appointee namely Khalid Nawaz Assistant
Professor (BPS-18) has submitted application to the Secretary: Higher Education
regarding rectification of the displayed seniority of Grade (BPS-18) Assistant Professor,
the same was forwarded by the Section officer vide letter of even dated 02-09-2021,
(Annex-E), the Respondent No. 03 has clarified all the grievances of the applicant in a
comprehensive letter alongwith documentary profs vide letter dated 13-09-2021,to the
Secretary Higher Education,(Annex-F), in response the Secretary Higher Education

directed the respondent to file the instant case vide letter of even dated 28-09-2021
(Annex-G). '

8. Para No.08 is incorrect and misconceived. The appellant was treated in accordance with
law. He was rather leniently treated by the respondent government. The seniority lists
since 2009 till 2021, number of representations subfnitted which needs rectifications.
In response the respondent No.03 has constituted committee and the committee
resolved seniority issue of:the concerned. The respondents have simply performed

their obligatory duties in lawful manner.

9. Para No.09 is incorrect with further clarification that the committee in their report
pointed out that the appellant was wrongly plac:ed and made him senior from other
appointees. After proper examination and in light of the judgment of the apex Supreme
Court of Pakistan and judgment of the Hon’ble Khyber Pakhtunkhwa Service

Tribunal, the appellant has been given correct place in the seniority list.

10. Para No. 10 is pertains to record. Moreover, the representation and appeal are badly

time barred.

11. Para No. 11 is incorrect and misconnected. The appellant is not aggrieved person. He is
rightly placed in seniority list in accordance with rules and law. The appellant has been

dealt in accordance with law without any discrimination and has rightly been placed in

his actual position in the seniority list

GROUNDS:-

A- Itis incorrect. As already explained in the preceding para-7 on facts.

B- Incorrect, the act of the respondents is leéal and according to the law and the appellant

has been dealt with in accordance with law/relevant rules. ;
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It is incorrect. The séniority list has been issued in accordance with rule and law. No
discrimination has been made with the appellant. He was rightly placed in his correct

place in the seniority list. }

It is incorrect. As already explained in the preceding paras on facts. Reference can be
given to 1991-SCMS-1632 and 1995-PLC (C.S) 950.TheReporting part of the

judgment is reproduced are as under.

“It is not unsafe to hold that inter-se-seniority of the candidate at one selection was
to be determine on the basis of merit assigned to the candidates by the Public Service

Commission. It was clearly held that cases of Civil servants who applied in response

-to subsequent advertisement, were finalized earlier whereas cases of co-civil servants

who applied in response to earlier advertisement, were finalized later for no fault on

their part, the seniority inter-se of civil servants was to be reckoned not from the date

‘of Jjoining but would be determined through earlier open advertisement”,

It is incorrect. The judgment of the apex Supreme Court of Pakistan and judgment of
the Hon’ble Khyber Pakhtunkhwa Service Tribunal, has decided the same

nature cases. Reference can be given to the judgment of Khyber

- Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 07-01-2021,

The Reporting part of the judgment is reproduced are as under.

“By virtue of having applied in pursuance to an earlier advertisement 05/2014 the
appellant and other were senior to candidates recommended against advertisement
No. 01/2015. There is no denial of the fact that the recommendation of the appellant
was outcome of an earlier advertisement. In the circumstances and in view of
Judgment reported as 1991-SCMR-1632, it is not unsafe to hold that inter-se seniority
of candidates at one selection was to be determined on the basis of merit assigned to
the candidates by the Public Service Commission. It is also worth noting that in
judgment reported as 1995 - PLC ‘(C.S) 950, it was clear by held that cases of civil
servants .who applied in response to subsequent advertisement were Sfinalized earlier,
whereas .cases of co-civil servants who applied in response to earlier advertisement
were finalized later for no fault on their part, the inter-se seniority of civil servants

was to be reckoned not from the date of joining but would be determined through

earlier open advertisement.

It is cotrect but is required to be read with the interpretation of the Supreme
Court, in its judgment for reference 1995 PLC (C.S) 950. It is cleatly stated
that itis not unsafe to hold that inter-se-seniority of the candidate at one selection was

to be determine on the basis of merit assigned to the candidates by the Public Service

Commission.



It was clearly held that cases of Civil servants who applied in response to subsequent
advertisement, were finalized earlier whereas cases of co-civil servants who applied in
response to earlier advertisement, were finalized later for no fault on their part, the

seniority inter-se of civil servants was to be reckoned not from the date of joining but

. would be determined through earlier open advertisement.

It is incorrect. The appellant was treated in accordance with law and rules, and has

given right place in the seniority list. Proper committee was constituted to resolve the

" appeal and grievances of all the concerns in light of the established rules and law. The

committée in light of the judgment of the apex Supreme Court of Pakistan and

judgment of the Hon’ble Khyber Pakhtunkhwa Service Tribunal, as alteady

annexed above, resolve each and evetry issue of the appointees.

PSC rules are very much clear in this regard as interpreted by the Supreme Court in

various cases referred to above.

Sanctity of APT Rules is kept intact but it should be applied with consistency read with
the judgments of the Supreme Coutt, in its judgment for reference 1995 PLC
(C.S) 950. It is clearly stated that it is not unsafe to hold that inter-se-seniority of
the candidate at one selection was to be determined on the basis of merit assigned to the
candidates by the Public Service Commission. It was clearly held that cases of Civil
servants who applied in response to subsequeht advertisement, were finalized earlier
whereas cases of co-civil servants who applied in response to earlier advertisement,
were finalized later for no fault on their part, the seniority inter-se of civil servants was

to be reckoned not from the date of joining but would be determined through earlier

open advertisement.

It is correct to the extent that correctness of APT Rules is never denied. The problem

arises when the appellants interprets them as per their liking. APT Rules never mention
word “batch.”

It is incorrect. APT Rules never mentions batch or batches. As tentative
seniority list was issued wherein, several applications were received and the same were
rectified accordingly as per law. The appellant has been dealt in accordance with law

without any discrimination and has rightly been placed in his actual position in the
seniority list. It is worth mentioning here, that the reported judgment 1995 PLC
(C.S) 950, the judgment of Khyber Pakhtunkhwa service tribunal in
appeal no. 1289/2020 dated 07-01-2021, and the judgment given by the

‘Honorable Supreme Court of Pakistan in the 10-11- 2020 verdict, that the

prior applied for the advertisement will be ranked as senior besides their recruitment

process completed later whose advertisement start later and recruitment process

completed earlier.



L- It is incorrect. The act of the respondents is legal and according to the law and the
appellant has been dealt with in accordance with law/relevant rules. The appellant has
concealed material facts and committee report from this Honorable Tribunal and this

“Appeal is an attempt to mislead this Honorable Tribunal by twisting facts.

M- It is incorrect in view of reply given in the preceding paras on facts.

N- Incorrect, explained in detail in preceding paras on facts.

O- The respondents may also assist this hon’able court with additional grounds at the
time of argurnent: - , : i

Prayer: - .
- -4
. In view of the above submissions, it is humbly prayed that the Service Appeal in hand

‘may graciously be dismissed with costs.

Respondent Noé{,
Government of Khybg tunkhwa,
Through its Chief" Secretary, Civil
Secretariat, Peshawar.

Respondent No. 2. &/‘/

Secretary Higher Educatfon, Archives &
Libraries Department, Government of
Khyber Pakhtunkhwa -

Respondent No. 3. .
Director General, Commerce Education &
Management Sciences, Peshawar.

-

&



SERVICE APPEAL NO. 43/2022

Noor-Ul-Hadi,
Assistant Professor Commerce,
Government College of Management Sciences Peshawar
. - wiesereenseeses Appellant.

Government of Khyber Pakhtunkhwathrough Chief Secretary,

Civil Secretariat, Peshawar and others.

«esee Respondents.

AFFIDAVIT

I, Muhammad Anwar Khan Deputy Director (LitigationSection) Directoréte
General of Commerce Education and Management Sciences, Peshawar, do hereby
solemnly affirm and declare on oath that the contents of the parawise comments on behalf
of Respondents are true & correct to the best of my knowledge & belief and nothing has

been ‘concealed from this Hon’able Court.

Dated: 2.4 /2.2 12023.
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Commerce Education & Management Sciences,
Khyber Pakhtunkhwa Pcshawar

Subject:  SENIORITY ISSUF, OFTEAC ING CAD STOO =122
Reference:  Your office order bearmg Endsl No. DGCB&MS/Admn/Enqu"Y ‘Gen; /1312(1-4)

Dated: 23/02/2021 on the subJect noted above. ‘
The issues relating to seniority of teaching cadre referrcd to the committee have been
thoroughly t_éxahiined and (iisposed of as per detail gi§en in the f;)llbwing paragraphs.

I. The appeals lodged by ‘Muhamm‘ad lyas Assistant Professor GCMS Karak and Muhammad )
"Zaho'or GCMS M;nsehra are genuine andacceptea To substantiate their plea, their old
semonty posmon retention is supported by APT Rules 17(2). The extract of the said rule is
~ reproduced below - “Semorlty in various cadres of CI,VII Servants appointed by initial
Jrecruitment vis-a-vis those appointed otherw1se shall be determmed with reference to the dates

of their regular appointment to « ; st in that cadre; provuied that if two dates are thc same, the
. person appomted otherwise shall rank semor to the person appomted by initial recruitment.” In
the light of the provision contamed in the above mentnoned rule, thelr old semonty position
remains intact, as claimed by the appel]_ants.
2. The appeal submitted by Mr. Ja;ﬁ Ayaz, Saz Wali Khan, Shakee! Khan, Aftab Ahmad, Israr

‘ Ahmad ’I‘ajir Khan, Asghar Ali atnd Shujaat Hussain are examined.

_ The:r date of appointment is to, e considered ﬁ'om the date of their not:ﬁcauon/takmg of
charge against a promotcd post and not the date of DPC which is only recommendatxon They
were first promotcd as mstructors (BPS-17) on “Actmg Charge” basis vide Notification
bearmg No. SOI[l(IND) TE/- 17/07N-I[ dated 20 10-2010 and subsequently on regular basxs
vide notuﬁcauon bearing even No 14- 15-211 Hence then' contention is not tenable in face of

sub rule (2) to Rule 17 of APT Rules 1989 reproduced i in KP ESTA-CODE 2011, referred to

in para one above The said rule clearly states that semorlty of the civil servants promoted to a

1

post in a cadre shall be determim;:d from the date of their regular appointment.

]

.. \ . Director General o - R“\\\"U“'pt @_)
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,9’3 The appeyy Submited by g, Farld Ullah Khan, Zarrar Z1a Uddin, Shakil Ahmad Afridi, lkram
L Ug Di": Nasir Jamal, Miskeen S};'nh, Snjjad Ali, Mujeeb Ut Reimman. Naeemullah, Dy -
" Muhammg Asif, relates (o demand: for grant of any

~dated seniority, The Case pertaining to
claim for grant of ante

“dated seniority in Bpg.1g i tespect of the above applicants has been
Xamined at length, In this regard it

is clarifi

ed that the applicants got promoted to the-posl'of
Assistant meessor wef 10/08/2018, Some .

of the applicants were directly recommended as
Asssstant Professor through Khyber Pakhtao .

- Department notification bearing No'.‘SO.(

The appeals of the applicants cannot be e
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. . eniority positions
# seniority position, As such, their appeals are disposed of by mqlnlulmng. their current seniority

as reflected in the tenative senfority tist of December 2020.
¢ :

. : - . Noor Ul
g 8. Mr. Fida Muhammad Khan Assistant Professor, Mr. Niamatullah (Assistent Professor), Mr
i

I5 Hadi (Assistant Professor), Mr. Amir Shehzad (Assistant Professor) Mr. Tahir Khan Assistant
r' ' Professor, Sumaira Ishaq Assistant Professor and 17 athers were tcoomm:nd@ as Lecturer BPS = 17

1 | vide 20v.n0.8/2009. Their appointment orders were Issued on November 26", 2010 vide no.

| . SOMI(IND)TE/3-6/2010 and before, followed by subsequent orders issued vide even no. therealter. On

the eve of their appointment, their seniority was determined on the pasis of joining the depariment. Now
th;ir senfority has been cﬁanged in fight of Rule 17 (1 (&) of APT Rules 1989. In their appeals they
have aised objection on changing their seniority after a Jong period anfi placing the January 2009
recommendees of KPPSC prior to them in the tentative seniority list of 2020.
. Mr Fida Muhammad Khan Assistant Professor has attached with his application Suprcme Court’s
- Judgment in civil pemwn Noi331 of 1996, decided on December 127, 1997 a5 a reference for
inerprtation of rules 17(a) of APT rles i989. Paragraph 4 & 5 of sid verdict clearly explains that *
person selected for appointment to post in an earler selection shall rank senior to person selected ina -
I later selection”, which means that nominees of first batch were to rank senior than the petitipner on -
H ) account of their initial selection. Hence, the earlier sefection has been linked with first batc_h, which in
; ' | turn, seems to b; r'nea‘n-ing nominees of first advestisement. In addition to the above, Supreme Court of
Pakistan in its judgment dated November 10", 2020 in CA 762 L to 766 L of 2012 (Annexure - A) has’
/ exphcﬁly clarified that" § incase a group ot‘ persons is selected for initial appointment at one time, the
earliest date on wh_xch any one oul of the group joined the servjce will be deemed to be the date of
' sppointment for all the persons in the group. The honorable Supreme Court defines the word “batch™
ﬁ ' A people deﬂt withas a group o-r the same time, Placing reliance t;n the ruting given in the Supreme Coﬁn
: of Pakistan verdict of November lQ"', 2020, referred to ab_ove, the dispute of senfority bet\-vccn
a-ppel.lan!sAI nominees of Khyber Pal;hloonkhwa Public Service Commission as lecturer in three

successive batches of January 2009, March 2009 and August 2009 can be seitled in the following
manner,

10. Miss. Norul Ain selectes of January 2009 batch Jolned the service on February 2010 out of the total 29

nomlnees ! selectees of the same batch, Thereby paving the way for’ the remammg 28 nominees /

syectees of the January / 2009 batch !o be deemed to have been appointed on the same date i.c. Feb

X o
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rad ?OIO her date of joining comes carlier than ell lﬁc selectees of the remaining two batches, .. @
‘ 372009 & 8/2009. Judged into the p;fudigm sel by the Honorable Suprcme Court of Pakistan in its

ruling given in the November lO"‘ 2020 verdict, all selectees oNnn 2009 batch shall rank senior, in

terms of seniority-over selectees of two other batches of Match 2009 nnd August 2009, In the SCNO"I}‘

A (X the seleclees of March 2009 batch to be placed next to January 2009 batch, to be followed by

g . selectees of August 2009 batch However, inter-se seniority among the selectees of all three batchcs to

|  be determined in accordance with the order of merit assigned by commission for each batch SCmeC'y /

o ' T° put the seniority dispute between teaching cadre of the commerce wing of Higher Education

ﬁ Depamnent, reference may also be made the deusnon of Khyber Pakhtoonkhwa service tnbunal in
appeal no, 128912020 dated January 7, 2021 (Annexure - B). It has vividly been clarifi ed in the

| verdict of ‘Khyber Pakﬁtoonﬂm Service Tribunal dated January 7% 2021 that “by virtue of having

- applied in pt;rsuance fo an earlier advertisement 05/2014 the appellant and other were senior t0

" candidates recommended against adv}erﬁsemeht No. 01/2015. There is no denial of the fact that the

A recommiendation of the appellant was ‘outcome of an earlier advertisement. In the circumstances and in
\new of judgment reported as 1991- SCMR-1632 it-is not unsafe to hold that inter-se seniority of
candlda!w at one selection was to be determmed on the bas:s of merit assigned to the candidates by the
Pubhc Service Commission. It is also worth noting that in judgment reported as 1995 —PLC (C.5) 950 _ .

i it was clear by held that cases of czvnl servants who applied in response to subsequent advertisement .

" were finalized earlier, whereas cases of co-civil servants who applied in response to earlier

advertisement were ﬁnalized -Iater for_ﬁo fault on their part,' the inter-se seniority of civil servants was 10
be reckoned not from the date of join:ing but would be determined through earlier open advertisement.
. We are, therefore, firm in our view'lhal the impugned seniority.list is susceptible to correction and ,
alteration.” “Ex-consequentia, the apﬁeal in hﬁnd.is allowed as prayed for in its memorandum.”
; 11, Secretary Local Govt. Khyber Pakhtoonkhwa approached the Khyber Pakhtoonkhwa Law
' Parliamentary Affairs and Human nght Department for seeking oplmon on the ;udgment of Khyber

Pakhtoonkhwa Service Tribunal in Appeal No.1289/2020 referred to above. The Law Department m its

declsmn dated March 3", 202I (Agenda ltem No 18) (Annexure ~ C} explicitly supported the

judgm!_mt passed by Khyber Pakhtoonlghwa Service Tribunal and stated lhat the judgment is in line with
rules, It is further clarified that in pur:suance of an earlier advertisement, the appellant and others are

senfor to the candidates recommended against later advertisement, as the process of selection starts

i Lo Ay
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i -~ from the date of advertlsement ond s nppellanl hud applied through earlier adveriscment lh-'m the

private respondent’s No. 6 and 7, |here|‘orc. is senlor the private respondents No. 6 & 7. The term

APt
SR,

£ verier selection” means earlier recommendation, which, Intern means that the advertisement in which

g ~ the appellant was recommended had been advertlsed edrlier than the sdvertisement in which private -

g respondents no 6 & 7 were recommended. To substantiate the arguments in more explicit terms, the -
g o Law Departmcnt placing reliance on Federal Govemment Clvil Servants Scmomy Rutes 1993, sub-.
,' - ] N‘es 1), which states that, "persons Initially appointed on the recommendalion of the selection
ﬁ .. authority through an earlier open advertiscment shall ranks senior to those appointed through
) o Subsequgnt open advertiscment.” ln view of the above, request for CPLA in the Supreme Cort was
tuined down, in subject c&se H
12. Sxmﬂarly. 29 lecturers (BPS -17):were recommended by KPPSC: vxdc Adv.N0.1/2009 and their
' appointment dates by j Jcnmng the departmcnt are as under
L | 2. Ol female lecturer Febmnryc"‘ 2010.
il ' Lo b. 01 male lecturer May 31°, ﬁOIO.
L ¢. 01 male lecturer October 26, 2010,
d. 22 male lecturers January 8%, 2011,
e. 01 male lecturer February 26%, 204 1.
‘ “f. 01 male lecturer March 8%, 2011
~ g O1 male lecturer March 18,2011,

H T h. 01 male lecturer August 8%, 2011,

13. Mr, Tbaduliah, Mr. Noor Rehman, Syed Rahim Shah, Mr. Anwar Khan, Mr. Farman Ullah Jan, Mr.

Rahatullah, Mr. Riaz Ahmad and others submitted their appeals wherein they have claimed that the

selectees of Khyber Pakhtoon!_(h\.val Public Service Commission of January 2009 batch to which they

'_Belong. have been placed junior to the March 2009.batch which i;s n-anomaly and needs to be rectified.”

The matter in question has beér'i‘eiabora'ted in the above paragraphs in light of Khyber Pakhtoonkhwa

Service Tribunal / Supreme Court decisions and the ruling given by the Khyber Pakhtoorkhwa Law

Department with regards to c’[ariﬁcanon given on the term "Earller Selecuo commned in para

l7(l)(a) of APT rules 1989. It is abundantly clear that earlier sclection means earher open

advertisement §y an appointing authorny. Their eppeals are genuine and based ot on legal grounds, which

eeds to be considered favorably and their respective seniority positians be fixed before the batches of

.
4
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ure from the ruling

- g t be
312009 and 8/2009. AW simitar nature anomalies in the senlorlty st of different cadres mus
for the -

disposed of accordingly 10 settle the disp;:le once for nll. Making any kind of depart

tions
given in the counts decisions / law dcpnnmcnl oplnlon would create further complicati
dv. No. 372009,

aggnevcd faculty members and the dcpmmenl
14. Khalid Nawaz Assistant Prbfessor and 04 others were also selected as Jecturers ‘"dc A
ity in BPSJ? and -
They joined the depanment in April & May 2010, They also claim their seniority
{ scmorlfy

inBPS -~
SUbsequenuy in BPS - 18, aﬁer their promouon. tobe fixed on the basis of joining the post
Supreme Court decisions attached with the

bject 0
Their appeals have boen thorough!y exarmined.in light of the prevailing rules on the subj
roduced in Khyb“

of govt, employees. Due consideration is also given to the
appeals. In this regard referenoe is made to rules 17(1)(2) of APT rules 1989, rep
. of civil
Pakhtoonkhwa ESTACODE 20“ wherc in the procedure for determmmg inter-se seniority

servants appomted through initial appomtment is explicitly faid down “Rule 170 @
d 38
15. Mr Yas:r Imran and Mr. Gohar Rehman Assistant Professors at serial number 37 an

bject
rcspecnvely shown in the seniority list were selected as Assnstant Professors in English subj

wide Advertisement No. 02/20]1 and their notification of appomtrnent was issued on 13™
" March 2014, They Jomed lhe department on l9-03-20!4 and 13-03-2014 respectively. Those

e

candidates who were selectéd in Adi}ertlserﬁent No 01/2012 and 02/2012 were wrongly placed
senior to them, Their inter-se semonty is to be detemuned in light of the Rule 17(1)(a) APT

Rules 1989 and the clarifi canons given in the above paragraphs.
16. Keeping in view the above cIant‘ cations no room is left for any doubt the issue of the seniority. be

settled according to chronological order of advestisement of Khyber Pakhtoonkhwa Public Service

Commission, i.e. 1/2009, 3/2009 & 8/2009 and not the date of joining the post. However the order of

——

merit assigned by the Commission shall be made base for determining the inter-se seniority of the
Y

nominees / recommendees of Khyber Pakhtoonkhwa Service Commission for each advertisement
17. Mr, Kiramat Ullah Wazir (Assistant Professor) was selected in Advertisement 172012 and has been

{ .
placed at serial No. 32 of the seniority list within the nominees of his own batch. Apparently there
if any discrepancy exists in his inter-se seniority it

seems to be no anomaly in his seniority. However,
must be sellled in conformity to the merit assigned by the Khyber Pakhtoonkhwa Public Semcc

ommlss;on of January 2012 batch,

- ‘ Scanned with CamScanner
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g to.the order of merit _nasigned by Khyber

S »

18, The appeal of Aisha ANl be disposed of secordin
inter-sc senlority. '

fist a3 well as

Pakhtoonkhwa Public Service.Commission with regard to
éd In.light of scniotity

19, Thé appeal of Mr. Tufail Khan (Assistant Professor) is examin
it is seems
: consolidated merit of Kh}'ber Pakhtoonkhwsa of 872009 batch. The plea ta Koaby Mr. Tufait is
" toonkiiwa
. genuine: His senfority position be altcred as per infer-sc and merit assigned by Khyber Pakh
r GCMS Balakot fs not sustainable as

f Khiyber Pakhtoonkhwa in

Public Service Commission.
20. T gppeal submitted by Muhammad Khalid Assistant Professo
their seniority is alrcady determined according to inter-s¢ scn!onty / merit 0
jority list of the Assistant Professors may

- advertisement No. 1/2008.
qualification etc may be

In'view of the above facts and findings it is requested that the scn
minor corrections relating to change of name

- be corrected accordingly. Morcover,
done by the Directorate at its own level, according to the request of appellants
' - Signature

' 8.No 'Na me

| Prof: Sbah-?ayaz Khan (f.'.‘hpirman)
GCMS, Abbottabad

Prof. Dr Muhammad Ayaz (Mcmber)
GCMS-II Ring Road . ‘

3 Prof: Khalid Khan (Member) -
Principal, GCMS-II Ring Road" -

"3 .- Mr. Imtiaz Alj, Lecturcr(Member) : .' o - Ll
' ' o _ ' Py os i 2] /Da/ »
o \Y

GCMS, Peshawar Clty
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INTHE 8§
. {Appellate Jurisdiction)
Present: |

Mr. Justice Manzoor Ahmad Malik
Mr, Justice Syed Mansoor All Shah

C.A.762.L to 766.L of 2012

. on appeals from the judgments of Punjab Service Tribunal, Lahore
Dated 26.03.2012, passed in Appeal Nos.3776 to 3780/2010)

Dr. Zohara Jabeen, ete, {in all cases) , ----vn‘-APP" Hantfs)

Versus

 Muhammad Aslam Pervaiz, etc, (In CP 762-L of 2012)
- Aftab Ahmad, ete. (In/CP 763-L of 2012)

‘Shahid Mehmood, etc. {in CP 764-L of 2012)
Muhammad Mehdi, ete. (in CP 765-L of 2012)
Fayyaz Ahmad Chaudhry, ete. {In CP 766-L of 2012)

.......Re;ponéeﬂf{s}

* For the appellant{s): - Malik Muhammad Awais Khalid , ASC.

{In all cases)

" For the respondent(sj: Mr, Amir Sana Ullah, ASC (For R.1)

For respbndent Nos.2 to 4 Ch, Zafar Hussain Ahmed, Addl. A.G.

Mr. Ali Bahadur, Secretary, Population
Welfare Department. =~

Mr, Khalid Pervaiz, Addl. Secretary.
a/w Tania Malik, D.S.
Arooj Naseem, S.0,

Date of hearing: 10.11.2020
o ORDER
8yed Mansoor Ali 8hah, J.- The question that arises in this
case is regarding the seniority between the appellants (promotees)

vis-a-vis the respondents (direct appointees), both appointed to the
- post of District Population Welfare Officer/Deputy Director (Non-

Technical) (BS-18) close in time to each other in the manner

described hereﬁndgr.

Briefly the facts are that the direct appointees (respondents)
were recommended by the Punjab Public Service Coﬁmisdqn
{PPSC) and appointed vide order dated 03.12.2003 as Deputy
Directar/District Population Welfare Officer (Non-’l‘cchnical)i in BS-
18. On the other hand the appellants were recommended for
promotion by the Departmental Promotion Committee {DPC) on

24.11.2003, however, their notifications for promotion were issued

Annon- B
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ended for promotion
on of thelir ACRa for'
4.2004 and
hoWCVGfr

ns, who were recamm
ect to the complet]
otified for promOUO

bda Riaz (appe!
4 on 24.11.2003 &
07 and notified for |

‘the
The seniority list prepared by
pondents, who were

pondents made &
dismxsscd on

and Dr. Farkhandn Alrmn:
in the same DPC but subj
the year 2001-2002 were 0
74.11.2004, respectively. Dr- Zu

was initially deferred in the DPC hel e
oh considered .in the pDPC held on 12.

non 10.

promotion on 26. 4. 2008.
department placed the ap
nppomtcd ‘through direct recrui
representation before {he Chief Sccretarys . S panfab
- 27.9.2010, whereafter they preferred an appeal be o ougned
Service Tribunal, which was allowed through e e 4
judgment, holding that the respondents were 5€nio .
ith the dlrccuon to the dcpartment to re-
he questxon of semonty_

To " consider t
ndents, leave was grantcd by

spellants over the res

which was

appellants, wi
scmonty list nccordmgly.
between the appellants & and the respo
this Court on 20 12.2012.

; 3, To answer the qucstxon regafding seniority between the
N ~appeliants and the respondents, proviso to-segtion 7(2) c?f t?ie

_Punjab Civil Servants Act, 1974 ["Act"} and Rule 8 (2) alongwith its
undcr the Punjab.Civil Servants (Appointment &

Explanation
1974 (*Rules”) need to be examined.

Conditions of Semce) Rules,
Both the provisions are reproduced hereunder'

*Section 7. Benlorlty - (1) ..

{2) Seniority in a post. service, or cadre to which a civil servant is
promoted shall take effect from the date of regular appomuncnt to
that post: T :
Provided that civil servants who are selected for promotion
to a higher post in one batch shall on their promotion to the
higher post retain their inter-se seniority in the lower post,

~ Rule 8, Thc‘seniority inter se of persons gppointed to posts in the same
_ grade in a functional unit shall be determined:

[2) The seniority of the persons appointed by initinl recruitment to the
grade vis-d-vis those appointed otherwise shall be determined with
reference to the date of continuous appointment to the grade; provided
-that If two dates are the same, the person appointed otherwiso shall rank
senior to the person appointed by Initial recruitment; provided further

. § ’ .
woae e f ivene balamadun t4 the anma ~atannry uill nat

1
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C.A762.L to 766.L of 2012, o 3

Explahallon- In case ' a group of persons {s ule;tcd foft ::::

" appolntment at one time, the easliat date on which any one 4:1.\umm -
group joined the service will be d“‘“'“d to be the date of ap:c:;mé is
el persons in the group. Similerly in case ® ‘:;upﬂ:! carliest date

_ appointed otherwise at one time in the same offce orcer

to be
ined the service will be deemed A
on which any one out of the group jo ed the :

' in
' . And the persons
the date of appointment of all persons {n the group A e y
each group will be placed with reference to, the
i fority.”
" appointment as a group in order of thelr inter sé 8enio ty |

| : ons, if civil are selected for
According to the above provisions, if civil servants

g . date of
promotion in & “batch!” or as 8 “group of persons? ?ens::ldbe e
promotion of all the persons in the batch or thg gro Post o .they
date when anyone of tﬁem was first promoted to tl“\; 1: e in
shell retain their inter se seniority. The word “bate e
section 7 of Act has been interchangeably use.d asf :e P
persong” in Rule 8. . Ordinary dictionary meaning 0 o
“batch” is "people dealt with as agroupor at the s:.ame ) .d
‘Thereforc. appellants.'in the same g;rade., when cotlsxdere an
recommended. for promotion for the next grade in “the simc
Departmental Promotion Committee (DPC) pass for .a. batc}:L or
“group of persons’ and therefore as per the above provisions will be
considered to have been promoted from the date when the first
amongst the batch was promoted and will also retain their inter se

seniority of the lower post. In this legal background, the three -

. appellants were recommended for promotion to 'BS-IB‘ in DPC
dated 24.11.2003. One of them i, Dr. Naureen Asghar was
promotéd on 2.12.2003, thus the entire batch of appellants/

- promotees who were recommended for promotion in the same DPC

_ namely Dr. Zohara Jabeen and Dr. Farkhanda Almas shall be
considered to havé:been appointed w.e‘f;2.12.2003. the date of
promotion of Dr. Naureen Asghar, one of the promotees, from the
same batch or group of persons. Further their inter sé seniority
amongst the promotees shall be the same as maintained in the
lower post as per the provisions discussed above. However, Dr
- Zubda Riaz (appellant no: 3) who was deferred in the DPC held on
24.11.'2003 on the ground that she was on & long leave and was
subsequently recommended in the DPC held on 12.10.2007 (after
“VTerm used in the .

Proviso 10 Section 7(2) of the Act.
27Term nred in the Fxnianatinn ta Rnle(ﬁlm of the Ruley,

Scanned with CamScanner



| i o
| FTA 762-L to 766-L of 2012 ~ ' - @ :

almost four years) and promoted on 26.4.2008 cannot be
~considered to be from the same batch as that of the other
- appellants selected in the year 2003 and therefore the above
provisions do not coine to her rescue. Her seniority will be fixed
according to the date of her promotion. The respondents were
: aPpomted through mittal appointment on 03.12. 2003, a day after:
' the promotion of the first promottee out of the batch of promotes,
‘ ‘hence the respondents will fall under the appellants. Th erefore, the
* 'seniority of the appellants No.1 & 9 shall be re-fixed above the
o CL T ‘ respondents in the manner discussed above and of appella.nt No.3
| B - according to her date of promotion. For the above reasons. the :
| impugned judgment of the Tribunal dated 26.03. 2012 is set aside
| and these appeals are allowed accordmgly

Judge .
Announced.
Lahore, .
2" December, 2020, Judge
Judge o A' A
" Approved for remmng_
Iqbal
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- appolntment on 09 09.2015,

Appeal No, 128912020

Date of In‘s'uwuon o403, zozo

Date of Decls!on 07,08, 2021

ural Development .
~ Adnan Nawaz Assistant Englneer l.ocal Government & R (Appalla o)
Department, K.P Dlstrlct Mardan. A

! '_ :‘,-‘; !EBS-uS

it Department/ K.P

mer
Secretary Local Government, Elections & Rural Develop (Respondents)
~ Peshawar and six others, ‘ | .. .
L y ) ' '1-—
- Mr, Zla~Ur-Rahman Tajlk { - " Forappellant
- Advocate. . ‘ .
o Mr, Muhammad Rlaz Khan Palndakhel, - . For officia respondents.
Asslstant Advocate General, . ‘ "
2000 BU | CHAIRMAN
MR, HAMID FAROOQ DURRANI, | " MEMBER(E)
MR. ATIQ-UR-REHMAN WAZ!R', . oo

', Instant appeal has been preferred against the o'rder~dated'07 02,2020

: by respondent No.1, In the ‘order, departmental appeal of the appellant Was
' d-smlssed upholdlng the senlorlty [ist: dated 08 11 2019

L It provlded In the memorandum of - appeél that consequent to

advertlsement No. 512014, dated 15,08.2014, the appellant applled for the post
of Asslstant Englneer, Upon completion of process: of recommendatlon for

appointment, the Public Service Commisslon recommended the appellant. for

‘The ensulng appolntment order of the appellant

Was issued on 11 11, 2015 Consequently, he submitted arrlval report on

A_24112015 - - ATTESTED

(119
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On 11.01.2013, 3 tentative senldrlty lst was Issued by the respondent
1. The ame of appelant found mention at S, No.'8 thereof. On 29,06.2018

- @ final senlorlty st was lssued ln whlch the name of appellant appeared as.

 No.

No. 10. The list ‘was questioned through departmental f?Pfeient’.U""_ on.
- 18.07.2018, which remalne’d unanswered, The respondent No. 2, due 10

[ i - Objections by the appellant, referred the Issue Of senlorlb/ to respondent No.

SIK.P Public Servlce Commission whose reply was recelved ‘on 08. 05.2019. The

Logte sl e

matter was also referred to respondent No. 4/Establlshment Department which

- Teplied that the senlorlty may be determlned on the basls of order- of merlt

'aSSlgned by Publlc Service Commlsslon. Subsequently, the orger of merlt was
also provided by the PSC. It Is clalmed that the -appellant was.placed on top of
the merlt list. For redson best known to the respondents, the. Issue wae yet
‘agaln réferred to the Establishment Departm‘ént Resultantly, a. sobsequen't -
senfority llst was lssued on 08, 11.2019, whereln;. the appellant was placed at S.

No. 7 Instead of S. No. 5 while the private respondents were noted at Sr. Nos. 5

st Semam—

~and 6, respectively. A departmental representatlon was ﬂled by the appellant

-“—.‘

which was dismissed on 07, 02 2020, hence the appeal In hand,

R P R R R R T

—~ e h“,
% JE X

£~

. e AN RN
e TS (3L a3
© L —————t T T N

Wiy

3. Learned counsel for the appellant as well as learned Asslstant Advocate

| General on behalf of ofﬂclal respondents heard and avallable record examlned

with their assistance, The prlvate respondent No. 6 wa proceeded agalnst ex-
M

parte due to her non- representatlon on 11, 09 2020 Simllarly, .on 30.09.2020

N e e =l I e S ———.
respondent No. 7 was also. placed ex-parte, They, tll date, did- not choose to
et e e

M Mm--- -
apply for settlng aslde the ex-parte proceedlngs. _

\‘

After recapltulating the factual aspect of the case ln hand learned counsel for

~ the appellant argued that the private respondents No. 6& 7 were recommended =

n

ror appolntment by the Publlc Servlce Commission consequent to advertisement

#
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g "~ No. 1/2015 dated 0L, 01,2015, on the omer hand, the appellant applled end was
recommended on the basts of advertlsement No. 5/2014 The ’“W"dws’ |

ed to the
I3 therefore, cou\d not be p&aced sénfor to the EPPEHW He also refer

Ission and
mter-sa merit lst issued by Khyber Pakhtunkhwa Public Service Comm

hilg private
contended that the appe!!ants name was & the: top of meﬂt while p

ls vlew, the lmpugned

respo-rdents were at S, No. 17 and 18 thereof, In h
m

lnable and
- senlority Ilst as well as the “order dated 07. 02. 2020 were not susta

S'PLC C,S)
izble to be struck down, He relled on judgments reported as 1995-PLC

R 8 wurt'
950, 1993- -PLC(C.S) 1005, 2014 -PLC(C.S) 335 and PIJ 2004-Suprem .

a3 . : | v

ald
Learned AAG, whue respondlng to the arguments from other slde |

Gch emphasls on the competence and malntalnabliity of Instant appeal)In his

view, the appellant quest!oned the senlorlty list of Assistant Eng!neers on |

18.07.2018, however, no service appeal was preferred by him after remalrﬂng
u;;eee:sful in gettrng rellef from the departmenta! authorltles, He Was,
. therefore, barred from submlttlng a departmental appeal egalnst the order
dated 07 02.2020 passed b by respondent Noil. As the subsequent. eppeal of

| appe!lant was not competent, the appeal In hand was elso not to be preceeded

wrth Regarding merits of the case, learned Asstt. AG referred to Rule 17(1)(a)
of the Khyber Pakhtunkhwa Civil Servants (Appolntment, Promotlen and

| Transfer) Ru!es, 1989 and contended that the impugned senlorlb/ st was

- properly drawn which did not requlre any alteratlon.

5. Wehave carefully exammed the record and are of the Op!r{lon that the

reply to the appeal in hand was Jolntly submitted by respondents No, 1\ to 5,

' The reply Is swlve and no supporting dccuments have been appended

tharanrdth

/\'T"T'Dh'l'\ﬂh
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On Tecord therg |s a notlﬂcatlon

providing ﬂna! senlority ligt of Assistant /
Englneers BPS.17, i

/ 85 stood on 31.05,2018; The hame of appeliant Is noted

agalnst .
s No. 10 while those of private respondenits appeared at S. No. 8 and

9. A
N appeal was submlrted by the appellant on 18,07,2018, questioning the
o
rder of senlorlty conralned thefeln, The proceedings were taken up by the

respondents and the Local Government, Elections &.Rural Development

Department through letter dated 04,03,2019 addressed to the Secretary Khyber
R——

¢

Pakhtunkhwa Publlc Service Commission squght clarification with- reeard to

L “Inter-se senlotity of the ofﬂcers. On 08.05.2019, the Asslstant Dlrector-l of

3

P TR

Khyber Pakhtunkhwa Publlc Servlce Commisslon/respondent.No. § réplled to the

letter dated 04.03.2019, It was detalled In the reply that nve posts of Asslstant

b Englnesr (C) (BPS-17) in Local Government & Rural Development Department

- were advertised vlde Advertlsement No. 05/2014. Subsequently sixteen posts
of Asslstant Englneers (CIvi!) and two posts of female quota were adverdsed

. vide Advertisement No. 01/2015. Intervlews for the posts agalnst fernaie quota

P were conducted on 16.07. 2015 d!rectly while for the posts agalnst general

| quota, ability test was conducted and then Intewtews were arranged. Femala

- candidates (respondents Nq. 6 & 7) were recommended on etm&*ms Wh“s'c' -
candidates of . Advertisement No. 05/2014 on0%:09;204%; The appotntment

orders of two females & five Asslstant Englneers were notlﬂed on same day l.e.

ST Sekne T .-y
SRR T e

i - 11,11.2015, It was, however, opined that the candidates- recommended agalnst

Advertisement No, 05/2014 were senlor to candidates recommended agalnst
M

3 - advertisement No. 01/2015. 1t was also suggested that the views .of the

i, \""‘-—"‘ et 4

" Estab!lshment Department . on the subject matter shall also be’ obtalned..

) \\ Consequently, the Secretary Establishment Department Khyber Pakhtunkhwa '

' Peshawar Was contacted on 22.05.2019 through 2 Ietter, whose reply dated

L ATTESTE

AT T e s gn,
Rl : .

I e

< Y
Y n v,
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lle th
. recommendees against Adverssement N, 9_5_{’22&4 wh

1847, 018, was In terms that the Pubfic Servica Comimission may e

fi male ‘
approached for submission ef “Order of mert” of both the mald and fe )

5]

Intar-5¢
retommentses, The Kp pscmm-.,d“m No. 5 provided the requlisitd
Joud terms
mert It on 18,08, 2019, Whe'-e‘n f vas Inorporated I unamblg

tar-58 merit 0{
that the name of appefiant was placed 3t 5, No. { df the In "

¢ names of

respectvely, -
respondents No. 6'& 7 were noted sgalnst S, No. 17 BAd. 18, resp

015.
having been recommended in pursuance to Advartlsernent No D1/ 19
2019
6. On the record there ls a copy of another notification dated(Q8.41. _

. stood
providing substituted final senlority fist of Assistant Engineers BPS 17.35.5%00

onat -
© on 31.10.2019. Surprisingly, the names of privata respondents found mentl

s rtantto npte that
S. No. S and 6 while that Quppellant Ls. No. 07. 1t1 mpﬁ

the list was drawn subsequent to the provlslons of In;ar—sa meﬁt fisk ,@V K-P
Publlc Service Comm!sslon Aggrieved..from tha USI,, m%}appilqpl su.bmltted

. departmental appeal, The appealreseryations wm,' hpyever: Je}ggtgd en

07. 02 2020 on the ground that the Impugqeq nnal,pq,rl\éilty, !Lsg:u cg@glléed
stictly In accordance with the re]evan;,law/;qlé :

: ;,uoumgb mzsk%&”; o

5»1-# ‘ll‘

could warrant for lnterference In the sgplor ty 1]:} ulr‘ & 5% |§3@;~mﬂdwx
7. Adverting to  Rule 17° of “Khybgr | Pakb {f )g)]y@w

u ﬁf

(sgporment, Promotn and Transe) s, 4ae?g-\r& ‘%Rxx’”‘" "
i .

partles, It surfaces that the senlority: Ia{gp;q, gt c]yl mﬁg@‘ﬁ&@ﬁj%& tB\.,.

¢ "-A R lo.,%b. A
Ervice, cadre or post) sha!t be determlned ln,the. cgig% gmp;,@w@md bY
me lnft!al I‘eCrU]t_ment’ . : ; ﬂ,b "Yj iy Bliene S

\
]
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shall rank serlor to the persons. selécted In a latar lacaion. (Undarlining 6
applied), ' , | |

mfsslon/respondent No. 5 had
ca to a0 éoriler

didates

- Inthe Instant cse, the Public Sgtvice Com

3 clear stance that by virtue of having applied In pursuan
rs were senlor 0 ¢an

Y communlcatéd W

ad\'ertlsement (05[2014) the ‘appeifant and othe

 recommended against advertisement No. 01/2015. It was
08.05:2019. There Is "

Wwas outcome of earﬂer.

‘ o denlal
respondent No. 1 through conespondance dated

A of the fact that the recommendatlon of appe!lant

and In view of judgment reported-as 1_991-

ad\'ertisement In the arcumctances
ar
SCMR~16:2 it 15 not unsafe to hold that Intervse senlorlw of the candidates

 one sexecnon ‘was to be dete:mlned on the basls of merlt asslgﬂ‘-‘d to the

rth-not!ng that In

candldates by the Public Servlce Commlsslon Itis a!so wo
f civil

C.5) 950 It was clearly held that cases 0

- A O L d Ey

t judgment reported as 1995- PLC(

servants who app!!ed In response, to subsequent advertlsement, were finalized

} earller whereas cases of co- ctvll servants who app\led In response to earler -
g dvertisement were ﬂnallzed Iate‘r for no fault on thelr part, the senlorlty Inter-
£
i “seof civil servants was o be reckoned not from the date of folning but would
| % be determined through earller open advertisement, We are, therefore, firm In
H | our yiew that the Impugned senlorlty Ist 15 susceptible to correction and’
} ‘plteration, . i ‘ |
B.  Attending to the ob}ectlon of Ieamed AAG regérﬁ!ng competance aed
mal
aintainabllity of appeal in hand, It ls sumclent to note that the appeliant, dus
¢
to non-fiting of service ap ea! agal
peal aga nst the earller senlorlty ilst was not praciuded -

. Trom preferrng the
@ﬁ. appeal ln hand. Any wrong commltted by the respondents,

culminatin
9 Inte Alssuancc of fresh senlorlty 1t provided frash cause of action to

ATTRRTEN .
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nereby.

9 Ex-consequentia, the appeal ln hand'ls allowed 85

’ ‘
e
memorandum. The parties are, h‘owever, left to bear thelf resp

a civll servantlappe\\ant. ‘The ob]ecuon of learned

'Duto of Compluctmq of Cowww -
v lhteol‘Deuvory ‘of CopY >0

be consigned to the record room, % | “(' : ;
’ : ”, ‘\. ”':'
% Y URRANT)
1D EA\B??QQD
. (HA’ ._"CHPJ, AN
N e Y [ ™ .
(ATIQURREHMANWAZI) B
MEMBER(E) - :
. ANNOUNCED
07.01.2021 S
- ' ,mteoil’toxentaﬁﬁ““
Certified ¢ ture COb); . ANumliorofA.WOl't‘S-f
. py : S capylnﬁFQO'
Khybr:. .,;.",.‘,; ,':w, Uraont.—-—--
°”gg}‘:gxrwud ' Total :
Nume of C‘olﬁ‘.i"«W
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‘ o ‘ A~
GOVERNMENT OF KHYBER PAKHTUNKHWA - D
LAW, PARLIAMENTARY AFFAIRS AND :
nvmwmcmsvnmmur - ‘
| . .

~ (AGENDAITEMNO,18)

ERVICE_APPE,
: GOVERNIENT A hes t NAN N

D

.

A meeting of the Scrutiny Commlttes was held on 03.03.2021 &t 11100 A, In “'a Ino the fit1e%?
. Wads eterming
Law Perliamentary Affairs & Human Rights Depertment under his Cha!rmanublx: tat?t lstant A

of the subject case for filing of Appeal/CPLA in the Supremo Court
General (Mr,

ourt ©
khnmkhw&
Muhammad Sohall represented the Advocat Generéh Khyber Fe
8 |

; } Governme
\ 2. The Chairmen of the Committes invited the reprosentatives of Loca

Law

{d Saleems 27

r, SO, Mr. HADVC rtment

1. Mr. Nisz Ahmad, Addl: Secretary slongwith M Abdul selt‘:xl";%: i Establishment gﬂpﬂ o
Officer, KPPSC and Mr, Muhammad Yousaf Deputy Secr stated

10 gpprise the Committee about the background of the °$° l:"hisg;:ﬁrder dated: '02.2020, Wh
appellant filed the subject servico appoal for setting ?ssdg % ml; ety dated:

the Departmental Appeal of the appellant was dismlssema::cnimlty st by placlag 1amo of e e bt
with further prayer to direct the respondents t0 correct the chws Service Tribunal gllo o CPLA
eriol Mo intead of srial No. 7. The Khyber PAKIRIEEE Brpp iment intended 10 265
service npp;al s prayed for vide order dated: 07,01,2021. Now: 125,

against the judgment on the following grounds:

}
GRQUNDSIDI§Q§§S{0§S: . .
‘ ent in tho meeling
i ic Service Commiselon, pres o
3. The representative of Kbhyber Pakhtunkhwa Publlv e O nal and B g:t::;gﬁgﬁﬂmd
§uppgped ‘h'c u:; 6semeassrther added that in pursusnce © } an earlior advcrﬂs:megt,fmer elert et
l;thex;n:rewslc.-nior to the candidates recommended agalnst later vertlsomont,

_J!Lr-———— dver! th Tent B h earlier
process of selection starts from the date of advert sement and tho eppeilant ad applied through
the ¢

advertisement lhetl PfiVﬂtO £l sgondunts N 8 ﬁﬂa ’. !hereforo,- Is sgnlor than the pdvato rosp
- Pt LRSSy

e gl earli i "Scrutiny
: rm “earli v meens sarlier recommendation The

“Ye further saded that term_carlier selegtion ?_m_g%r_r_n____.? o
}ég;n?n?:‘tsg ob:crved that the edvertisement, In Wh ch the appollent was mconﬁman cg dha;! \t:(ere
advertised earlier than the_advertlsement in which the private respondonts No.

et ( ' llant and privete
ded. Tt was further observed that though the sppolntments of the appe :
rriiop:::l‘::tsem. 6 and 7 have besn made on the same day yet tho appeliant was recommended In earlior
adventisement, During the course of discussion the representative of Establishment Department produced
O,

rules of Federal Qovernment regarding seniority, eccording to tule 2 (1) of Civil Servants (Soniority)
Rules, 1993, “persons Initially appointed on the recommendations of the soloction authority through n
carfier open advertisement shall rank sen|

, a0 those appointed through & subsequent open advortisoment.”
The represcntative of Establishment Department produced & Judgment of Fegeral Service Tribunal

reported in 1995 PLC(CS) 950 on the same issue which support the Instant Judgment, the representative
also supported the judgment of the Khyber Pakhtunkhwa Servics Tribunal, The Serutiny Committes

observed that based upon bove discusslon, no plausible grounds exlst sgalnst which CPLA could bo filed
in the Supreme Court of Pekistan Bs (ii0 rep 8r

‘ _ resontatives of Khyber Pakhtunkhwa Publio Service
Comnission and Establishment Department both supported tho’TnTﬁgwa Judgment. T Y

MEC 10N; ) . )
4‘

Hence in view of above, it was decided w

bt cas was ot o for Tl orAppcal/CP“h consensus by the Scrutiny Committes that the

LA [n the Supreme Court of Pakistan,

a/\»\% N
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i No, SO

(¢ -
Dateg p( E&MS)1ig

D/2021 - -
cshawar t)ye ! 61 2}/ e

02/0912071,

The Director General,

Commerc.e Education & Managemeny Scicneey
Chamkani More. near Governmeny Polytechnic
Sardar Ghari, Peshawar.

i

Institute,

utjecti-  RECTIFICATION OF THE prsppay
. 18) ASSISTANT PROFESSOR

| - |

b

Dear Sify

ED SENIORITY OF GRADE (BPS-

1 am directed to refer to the subject noted about and to enclose herewith o fetter

__{eceived from Mr. Khalid Nawaz, Assi_s}ant Professor (BPS-18), Gowt. College of Management

Sciences and others regarding rectification of the ‘displayed seniority of Assistant Professor

4

» (BPS-13). It is therefore, requested 1o furnish the latest seniority 4long with Committee repurt to

: ¢ )
l this office please, ¥ :
13 ? '. ;
Y .
DAJAs above, -

S (NASIR JAMAL)
e AR . SECTION OFFICER (CE&MS)
1dstNo. & date even. ‘ g
.:“.'-rg,;?’.u;, s o .. . X - }
.5 : :e st i‘ggkn:mauon to:- T

uh
1y.Secretary (
Y & K ;1.
g 5

e
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\ AR S
- . d '
Archives g, Librarjeg 'Dép;ﬁmenl.
W2, Peshawgy - Coa _
Y C ] o .-
.& '\3‘: sybL Rectification ofthe pe la d Senlar of Grade BPS-18 AsslstantProfessdf
: ?0-1-5;-:"-1:)“/ M
4 B |
sk
B Respecte_d Sir,
k. t
: Stated in reference 10 the subject mentioned above that the INTER-SE.-
‘SENIORITY the candidates Of different subjects in one advertisement should not be
¥ cor fused/applwd/exploited incorrcctly 10 the sefected candidates of different advemscmcntS_
fin reference to 0. 35.3 of KHYBER PAKHTUNKHWA PUBLIC SERVICE
=UMISSION NOTIFICA‘I‘ION IsT™H DECEMBER, 2003 ang onwards til] date, ' ,
x [Khyber'Paldltunkhm] o s i _ .
{\PUBLIC SERvICE COMMISSION S Z
1 NOTIFICATION L : :
'+ 15m December, 2003, PART -~y s -

- 35. RECOMMENDATIONS; s

-

re
lndlcallng to them the zap3) allocation and the intar-se-senlority.
Department It shall bo made cley
cts

ment y the posts were
re staggered dus tg lntetvlew Schedule of any

i Likewise, the senlority of the selected candidates by KPPSC iy
should

A any Bovernmen department
not be baseq solely on prior advertisement number-The rule l7A-SBNIORlTY

(PART-VI) of "KHYBER PAKHTUNKHWA CIviL SERVANTS
PROMOTION, & TRANSFER) RULES, 1939, & Onwards, <
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‘zxi.

)

Iy 3. ivil Se
siviol® ot °ff fﬂ ladvez:::mlzu'cs' The rule overtly states that the {ncomplete recruitment
ess O n should be placed In senlority lIst ofter the sclected

7 P mmendees:
A .
- HTU
i HIYSER PR NKHWA CIVIL SERVANTS [APPOINTMENT, PROMOTION LTRANSFER)
b ques, 989

PART-
sERLORL i
. 7, Senlority i e senlorlty lnter
::osl) apall be Jetermined:- sc of clvil scrvants ai{appoloted to @ service, cadre oF
f persons appointed b
(s the case 0 ¥ ppointed by intilal recruliment in accordance with the orderof
erit pssigned BY i‘;m d‘i‘l"mm‘”lon aslor ns tho case may be, the Departmental Selection
ce;] provide at persons sclected for appolntment to postinnn earlier selection

Comm.lﬁ
shall vk scnior to the persons selected in a Inter setection; and

. (b)inthecass of civil servants nppolnted otlierwise, with reference to the date of thelr
continmous lar appointment in the post; provided that civil servants selected for
romotion to 8 higher post in onc batch shall, on their promotion to the higher post, retais

{heir inter s€ senfority &s In the lower post,

1n view of the above mentioned vm_.le's; the recommendecs of the advertisement 0372009
_secction pgocess,complctod by SUth May, 2010, and they-the whole lot of the advertisement,
¢ Gepartment by 20th May, 2010, It is therefore requested that they should be

“fud joined th
prior to the candidates who joined the department after 20" May, 2010 in spite of the
fact that the advertisement no of the other groups were prior to this group but none of the

members of the other groups had joined the- department due to late selection process. In
addition, the recommendees of 03/2009 should be placed in the seniority list of BPS-18 in

accordance t0 their selection date 88 per the mentioned rules. In the like manner the seniority
4 twice in spite of the fact that the scniority

of BPS-18 in this department h ¢ . :

was once sct before BPS-17 to BPS-18. The continuous changes 1t
fori the sameé administrat

weaorty Y reliable, why it was utilised for promotion,

were prom . a . .
employee> P . in consistent flux. These consistent changes in the seniority

the seniori rulés sre } isien ¢
ar::r zlllycxpiﬁiw anw reliability of the sentority setiersi s0, they.moy be replaced by reliable

expets in the area- . L

Aor dance to the
3 c re-orienm!on of tho Histof senlority In accor
'2:1 B:c:;lemn;;zsn; ;‘)l;::s {n the concemed areas In public interest; hope the competent
400

- . . H c,oydnﬂcc.

authority will act in due ac \

e e 7s (althfully,

\ "@5-4% Khatld Nawat Khan GCMS, Kohat

fface the question that if the seniority on which
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DIRECYORATE GENERNL OF COM A "’\/”

L5 MERCE EDUCKHTION '
7 {/ & MAKAGEMENT SCIENGES, KHYBER PRKITUNKHWR benor¥
£ el RANO GARHI, CHAMKANI MOR, PESHAWAR, >
No. DGCEBMS/Admn/Senlority = . d

No S2o Dated: /2 [ <% 12021,

The Secretary,
'(_Sncg;‘eép E‘:l:\é of Khyber Pakhtunkiwa,
Peshawar. alion, Archives and Libraries Deptt:

Subject: - RECTIFICATIO

NORY - .
SSISTANT PROFEssgams LAYED SENIORITY OF GRADE (BPS-18) '

Respected Sir

| am directed to refer to Section Officer (Commerce) HED letter No.
SO[CE&MS)/HED/2021/56(1-2)Misc dated 02-09-2021 on the subject noted above
and lo state that the tentative Seniority lists of teaching staff including Assistant
Professor (Male) BPS-18 wera issued vide letter No.DGCE&MS/Admn/Misc-19/64
" dated 08-01-2021 (Annexure). The applicants M/S Fida Muhammad Khan,
Assistant Pofessor (BPS-18), GCMS, Jalozal (Nowshera) and Khalid Nawaz Khan,
Assistant Professor (B-18) GCMS, Kohat !ncludlflg‘gothers lodged appeals against
the aforementioned tentative seniority list of Assistant Professors (BPS-18). In this

' regard, @ committee was constituted to examine/scrutinize these appeals and
submit a comprehensive report (Annex:-Ii}, The commitiee thoroughly examined all
the appeals one by one in light of the inter-se-merit list (Annex:-lll} as well as some
others documents i.e. judgment of Supreme Court of Pakistan {Annex:-1V),
Judgment of Khyber Pakhtunkhwa Services Tribunal (Annex:-V) and Minutes of
Law Department, Khyber Pakhtunkhwa (Annex:-Vi) as well as personal hearing of
ail the appellants and submitted its report (Annex:-Vl), in which the grievances of
all the appellants were setlled, then the final seniority list was prepared and

submitted to-Admn;:Department for notiﬁcgtion:E .

-f;'|;h'§,{e'§q,‘5f (he abovaiiiisrequested that the Instant case may be filed
. please.

DA As Above.

———————

{(SAMI ULLAH
-DIREGTOR (AD
. Si3{0~

f " Dated: )7 &2 120

\\ Endst:-No. DGCE&MSIAdm“’s".’h'mI

{ J COpy to:.

Ne, ..

Scanned with CamScanner

Scanned with CamScanner



: , A Q
GOVERNMENT OF KHYBER PAKHTUNKHWA
HIGHER EDUCATION, ARCHIVES
-AND LIBRARIES DEPARTMENT

No. SO (CE&MS)Y 1-23/2021/83(1-2)
Dated Peshawar,  28/09/2021

The Director General,

Commerce Education, and Management Sciences,

Chamkani Mure, near Govt: Polytechnic Institute,

Rano Ghari, Peshawar, '

Subject: - RECTIFICATION OF THE DISPLAYED SENIORITY OF GRADE (BPS-
18) ASSISTANT PROFESSOR

1 am directed to “refer  to your ' office letter No. -
" LuCEaMS/A4mn/Seniority/S70 dated 13/09/2021 on the subject noted

above and to state that the instant case may be filed please.

Furthermore, it is stated that in order to ensure transparency, the
report of the committee constituted for the said purpos¢ may.be .s.fh?‘-'ed-f‘-‘fi,th' v

the appellants as per law/rules please.

(ABDUL NASIR Ji L)
SEpTION .OFFICER (CE&MS)

End;.;t: No. & date even.

Scanned with CamScanner

Scanned with CamScanner



091-9331720

L
AR

DIRECTORATE GENERAL OF . :
COMMERCE EDUCATION AND MANAGEMENT SCIENCES,.
KHYBER PAKHTUNKHWA, PESHAWAR. '

AUTI-_IORITY LETTER

Mr. Muhammad Anwar khan, Deputy Director, (Litigation Section)Directorate ~Geﬁeral of

Commerce Education & Management Sciences, Peshawar, is hereby authorized to vet &submit

Para-wise Comments in the Service Tribunal, Khyber Pakhtunkhwa, Peshawar SERVICE
APPEAL NO. 43/2022 titled Noor-Ul-HadiVs Govt. on behalf of official respondents.

DIRECTOR GENERAL



