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WBEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES

; ' TRIBUNAL PESHAWAR ,
Service Appeal No. Y7 / 2022 : @
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Mrt.

___________ Appellant
VS

~ Government of Khyber Pakhtunkhwa through Chief Secretary & Others

........ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No. 4 t032

Respectfully Sheweth:
Preliminary Objections:

14.
15.
16.
17.

18.
19.

That the appellant has no cause of action to file the instant appeal and is badly
time barred.

That the appellant has no locus standi to file the instant appeal.

-That the instant appeal is not maintainable in its present form.

That the instant appeal is bad for non-]omder and mis-joinder of necessary
parties.

That the appellant has concealed material facts in the instant appeal.

That the Appellant cannot seek the relief sought in the Appeal as the same goes

~ against the spirit of the law and the judgments on the subject matter. The Appeal
. 1s thus cleatly barred by law.

. That the instant Appeal is filed on the basis of blatant lies and skirmishes hence
 this Hon’ble Tribunal has no jurisdiction to adjudicate the instant Appeal.

1. Fhat the claim of the Appellant is concocted, malicious, baseless, false,

.. manufactured, fabricated and bogus. The documents so annexéd withtheAppeal
" neither supports the claim of the Appellant, nor do they support the stance of the

25.
26.

Appe]lant

. That the instant Appeal is based on malaﬁde and so are the acts of the Appellant..
. That the instant Appeal is nothing but wastage of precious time of this Honorable

Tribunal, and has been filed with ulterior motives for annoying, disrupting and
creating obstacles in the life of the Respondents therefore, warrants dismissal.
That the Appeal as framed is not maintainable as the Appellant has no locus
standi and legal character to file the same.

That the Appellant is esstopped by his own conduct.

That no vested rights of the appellant are violated.

Paraf Wisé teply:

2.
12,
13..
14,

" Para No.1 of the mstant appeal pertalns to record.

"Para No.2 of the instant appeal pertains to record.

Para No.3 of the instant appeal is correct. Hence needs no reply.

Para No.4 of the instant appeal pertains to record. However, three different
advertisements were issued i.e. Advertlsement no. 01/ 2009 03/2009 and
08/2009. Against these advertisements appointments were made, however due
to the discrepancy in the seniority of various individuals, vatious representations
were filed, for the decision of which a proper committee was constituted and
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the committee in light of the law and the judgments of this Honorable Tribunal
and the Apex Supreme Court decided the representations in accordance with
the law, and gave corréct seniority to the answering respondents. The whole
premise of the appellants case is based in malice and they have concealed the
committee report with ulterior motives from this honorable tribunal.

Para No.5 pertains to the record, however the facts laid in para 4 above are
emphasized. It is reiterated that against the representations so filed, 2 committee
was constituted in which it was decided that the appointments against prior
notifications/advertisements will be consideted senior as opposed to those
appointments made against notifications/advertisements dated later in time,
irrespective of whether their récruitment process was initiated before

., notification/advertisement dated 01/2009. It is also pertinent to mention that

16,

the first appointment was from Advertisement No. 01/2009, which is also being
conccaled by the appellants_.

Para No.6 of the 1nstant appeal is 1ncorrect hence denied. The appellant was
placed senior to the answeﬂng tespondents, where as he should have been
placed junior to the answermg respondents due to the reason that his
advertisement was later in time than that of the answering respondents, hence
making him junior to the answering respondents, who were appointed against
notification/advertisement prior to the appellant’s notification/advertisement.
And the same was laid down in the findings of the Committee. It is pertinent to
mention herein that Miss. Noor ul Ain selectee of Jan 2009 batch joined the
service on 2010 out of the total 29 nominees/selectees of the same batch ie
answeting respondents. Thereby, paving the way for the answering respondents

- who are the remaining 28 selectees of the Jan 2009 batch. The answering

17,

18.

respondents are to be deemed to have been appointed on the same date i.c.,
Feb, 2010, as Miss. Noot-ul- Ain, who is of the same batch as the answering
respondents, irrespective of the fact that their recruitment process was
completed in 2011. Since, her date of j ]ommg comes earlier then all the selectees
of the remaining two batches ie., 3/2009 & 8/2009, hence the
nominees/selectees of her batch are deemed to be considered on the same
footing as Miss. Noort-ul-Ain.

Reference also be made to reported judgment 1995 PLC (C.S) 950 in which it
was cleatly held that cases of civil servants who applied in response to
subsequent advertisement were finalized eatlier, whereas, cases of co-civil
servants who applied in response to earlier advertisement were finalized later for
no fault on their part, the inter- se- seniotity of the civil servants was to be
reckoned not from the date of joining but would be determined through earlier
open advertisement.

(Copy of the notification dated 22/02/2010 is Annex-A)

(Copy of the committee report is Annex-B)

(Copy of the relevant documents is Annex-C)

Pata 7 of the instant appeal is incorrect, hence denied. The seniotity of the
Appellant wrongly remained intact till the year 2018, as well as, upon ‘promotion
of the Appellant, whereas, the Appellant should have been placed junior to the
answeting respondents in the seniority list, in accordance with the above-

mentioned facts. The facts laid in paras above are reiterated. It is also mentioned

that the promotions were affected due to the directives of the competent
authority to ignote the seniority issues to not block promotions.

Para No.8 of the instant appeal is misconceived, hence denied. There are no
ultetior motives, and neither are any rules and law governing the subject being
violated, in fact, the question of seniotity of the Appellant as well as Seniority
list since 2009-2021 wete required to be rectified in accordance with well settled
established prmc1ples as la1d in rules, laws and reported judgments on the said
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20.

21.

subject, and were duly rectified by placement of the answering respondents on
their current seniority. The seniority list is well within the bounds of the law and
according to the dictums of the supetior courts as well as this honorable

tribunal.

Para No.9 of the instant appeal is misconceived, hence incorrect. The
Appellant has now been rightly placed in the Seniority list. No deptivation of his
due place in the seniority list has taken place, and those placed ahead of the
Appellant have rightly been placed in accordance with the rules, laws and
reported judgments as provided in the findings of the committee. Furthermore,
no illegality as falsely claimed has been committed by the answering
respondents.

Para No.10 of the instant appeal pertains to record, hence needs no comments
by answering respondents.

Para No.1l of the instant appeal i is incorrect. The Appellant is not aggrieved
and has been rightly placed in the seniority list, in accordance with law. The
Appellant bereft of any cause, legal grounds and standing before this
Honourable Tribunal, the whole premise of the Appellant s case is based on
contradictions and fals1ﬁca110ns

GROUNDS:

p-

q.

Ground A is Incorrect as laid. As explained above the impugned notification as
well as semonty list circulated thereunder is well in accordance with the law.
Ground B is Incorrect as laid. There has been no illegality committed and
there is no negation or deviation from the legal course, rules or policy by the
answering respondents.

Ground C is completely misconceived, hence denied. The said seniority list has
_been rightly been issued keeping in view findings of the inquity teport and the
laws on the said matter, there is no intention to accommodate any blue eyed as
has wrongly been alleged by the Appe]lant

Ground D of the instant appeal is incorrect. As per the ]udgments of the
Supreme Coutt, it is the first advertisement prior in time which is going to take
preference. Reference can be given to 1995-PLC (C.S) 950, relevant portion of
which has been produced herein below:

“Civil servants whose seniority was relegated despite they were recommended and axsggﬂed
merits by Federal Public Service Commission earlier than co-civil servants and who also
assumed charge of the respecz‘zve posts on regular basis earlier than co-civil servants, had
challenged order of relegating their seniority alleging that the order was illegal, unjustified and
against principles of natural justice---Civil servants thongh were recommended and assigned
merit by Public Service Commission and also were appointed earlier than co-civil servants had
applied for posts through advertisement subsequently issued by the Commission whereas co-
civil servant had applied throngh advertisement issued earlier by the Commission-—Candidates
who applied in response to. such. aa’ven‘mmem‘s, were interviewed by the Commission at
different stations and selections were also made at different stations and that process took
sufficiently long time---Cases of civil servants who applied in response to subsequent
advertisement, were finalised earlier whereas cases of co-civil servants who applied in response
to earlier advertisement, were finalised later for no fault on their part—Civil servant's joining
earlier than co-civil servants, was immaterial as seniority on initial appoiniment by way of
selection through Commission was not reckoned from date of joining, but would be determined
through earlier open advertisement as provided in para. A(i) of General Principles of
Seniority, 1989---Authority had rightly determined seniority of co-civil servants over civil
servants.on the advice of the Commission.”

Ground E of the instant appeal is incortrect as laid. As per the judgments of

the Supreme Court, it is the first advertisement ptior in time which is going to
take preference. Reference can be given to the decision of Khyber



Pakhtunkhwa service tribunal in appeal no. 1289/2020 dated 7* January 7%,
2021, relevant portion of which has been produced herein below:

“By virtne of having applied in pursuance to an earlier advertisement 05/ 2014 the appellant
and other were senior to candidates recommended against advertisement No. 01/2015. There

15 no denial of the fact that the recommendation of the appellant was outcome of an earlier

advertisement. In the circumstances and in view of judgment reported as 1991-SCMR-163
it is not unsafe to hold that inter-se seniority of candidates at one selection was to be
determined on the basis of merit assigned to the candidates by the Public Service Commission.
1t is also worth noting that in judgment reported as 1995 - PLC (C.S) 950, it was clear by
held that cases of civil servants who applied in response to subsequent advertisement were
Sfinalized earlier, whereas cases of co-civil servants who applied in response to earbier
advertisement were finalized later for no fanlt on their part, the inter-se seniority of civil
servants was to be reckoned not from the date of joining but wonld be determined through
earlser open advertisement. We are, therefore, firm in our view that the impugned seniprity list
is szzscqpizb/e 1o correction and alteration." "Ex mmequentza, the appeal in band is allowed
as prayed for in its memorandum.”

. Ground F of the instant appeal is incottect as laid. As per the judgments of the

Supreme Court, it is selectees of the first advertisement prior in time which is
going to take preference. Reference can be made to reported judgment 1995
PLC (C.S) 950 in which it was cleatly held that cases of civil servants who
applied in response to subsequent advertisement were finalized earlier, whereas,
cases of co-civil servants who applied in response to eatlier advertisement were
finalized later for no fault on their part, the inter- se- semonty of the civil
servants was to be reckoned not from the date of joining but would be
determined through eatliet open advertisement.

. Ground G of the instant appeal is incorrect as laid. The appointees were

previously not given their due place in the Seniority list as they should have
been in accordance with the law, which was later on challenged by various
tepresentations, based on which a committee was constituted and according to
the findings the committee, the previous seniority list was deemed unlawful and
was rectified through the issuance of a new seniority list in accordance with the
law. The said seniority list has been rightly been issued keeping in view
findings of the inquiry report and the laws on the said matter, there is no
intention to accommodate any blue eyed or any ulterior motives, as has
wrongly been alleged by the Appellant

. Ground H of the instant appeal is incorrect. It is again stated that the issue of

seniority of candidates has been addressed in vatious judgments, which have
also been clarified in the report by the committee.

. Gtound I of the instant appeal is incorrect as laid. It is very clear by now that

even if the recruitment process of the first advertisement was slow and was
completed after the advertisements dated 03/2009 and 09/2009, however, still
the selectees appointed against the prior advertisement would be preferred over
the selectees of the advertisements issued later on. When it comes to the
seniority list. Reference can be made to the ruling given by the Honorable
Supreme Court of Pakistan in the November 10®, 2020 verdict, all
selectees of Jan 2009 batch shall rank senior, in terms of seniority over selectees
of two other batches of March 2009 and August 2009. In the seniotity list, the
selectees of March 2009 batch to be placed next to Januaty 2009 batch, to be
followed by selectees of August 2009 batch. Howevet, intet-se seniority among
the selectees of all three batches to be determined in accordance with the order
of merit assigned by commission for each batch separately.
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Ground J of the instant appeal is incorrect as lald As per the judgments of the
Supreme Coutt, it is the selectees of first advertisement ptior in time which is
going to take preference over the selectees of later advertisements. Reference
can be made to reported judgment 1995 PLC (C.S) 950 in which it was clearly
held that cases of civil servants who applied in response to subsequent
advertisement were finalized eatlier, whereas, cases of co-civil servants who
applied in response to eatlier advertisement were finalized later for no fault on
their part, the inter- se- seniority of the civil servants was to be reckoned not
from the date of joining but would be determined through eatlier open
advertisement.

Ground K of the instant appeal is denied as laid. The Appellant has not been
subjected to any ulterior motives, but instead he has been subjected lawful
procedure of rectifying the impugned seniority list. The reported judgment
1995 PLC (C.S) 950; the decision 6f Khyber Pakhtunkhwa service tribunal
in appeal no. 1289/ 2020 dated 7th January 7th, 2021, and the ruling given
by the Honorable Supreme Court of Pakistan in the November 10th, 2020
verdict, all of them the selectees of first advertisement priot in time Wthh is
going to take pteference over the selectees of later advettlsement

Ground L of the instant appeal is incotrect as laid. The example of the “once
the black sheep entered the directorate, the whole seniority list was disturbed”,
is utterly false. No valuable rights of the Appellant has been violated neither
has any unjust treatment been meted out to the Appellant nor have any
illegality been committed by the respondents and therefore the Appellant has
N0 cause ot case at all The claim of the Appellant is unsubstantiated and not
based in law.

bb. Ground M of the i 1nstant appeal is mcorrect and has been responded to in great

CcC

detail above.,

. Ground N of the instant appeal is incorrect as laid. The alleged “juniors” who

have been placed ahead of the Appellant in the seniority list have the ‘
preference to be placed ahead of the Appellant as per the above mentioned
judgments.

dd.Ground O of the instant appeal is incorrect. No such additional grounds exist.

It is therefore most humbly prayed that the instant appeal is meritless,

may please be dismissed with cost.

Date: ___/ /2023 ~ Respondents
 THROUGH _
e G
{ALI GOHAR DURRANI)
Advocate High Court

0332-9297427
khaneliegohar@yahoo.com

Shah |Durrani | Khattak

(a registered law firm)

House No. 231-A, New Shami Road,
Peshawar.,

5


mailto:khaneliegohar@vahoo.com

~ .
GOVERNMENT OF N.-W.F.P. | P
NDUSTRIES, COMMERCE, LABOUR AND TECHNICAL (A
1 1 " - .' X
i EDUCATION DEPARTMENT. . L
Dated Peshawar, the _—— e
\H)I TFLC »\"l 10N
r‘b_‘_' \(Hil([\*]) 1 l 3. xf"mn On lhc rccmmm:ddalmn ol NWIP Public Surviee
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N e A\\\l P Civil Servants Act, 1973 (NWIP Act No. NVIHTob 1973), as ame hded by
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S Pramime Now - ) ) -
SR NWEP an e erms and condinons mentioned hereunder:
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' a) '- She \\l” for ul! intents and purposes, be Civil Servant except h\r 1he
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ol rmln wion hum Service or one moni’s poy mn \.L“ thereof, 1o case she
wishes 1o T¢ m-n al any time, a month’s notice xhal: be necessany or in licu
thereol a manth’s pay shall b&..[UltkI[CLL '
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A -
' ’ She wx]l nothe uullled lo,any- ir’\ TIA On nez first appointment as Female
Instructors (BPS-17) in the Directorate General of Technical Education &
Manpuower Training, NWIP. ' : -

On her appointment, the Competent Authority bas furtker been plessed 1
o lr»f lli-‘ posting k‘;il Miss.Neor ul A as fnstrucior (Commeree; (BPS-17Y Govervinen
| : Ofe .

O 1|iu><, (“ Marnage n.u'nl Scicnees, Abbotabad against the vacamt posi witly immedinte

eliecet.
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- post ina cadre qhall be determmed from the date ofthelr regular appointment.

P
’

3
PN . ’
- - - . . et -
=2

E Dii‘@tox General’ ) '
B ,(,ommewu Education & Managuucnt bcneuccs
o l\hybex Pal\htunkhwn Peqha\va:

@

S,ubjelct:: R S]I‘NEORI']I Y I[SSUE OJ{' TEA(‘IEHNG L‘ADRE AS S K‘OOD ON 33-12- 7{}70

'Rei‘ei'en:ce:, Y0u| ofhu order bcarmg Endst. No. DGCE&MS/Admn/anunr\ Oen /]917(1-42}

A Dated 23/02/7021 on the subject noted above.
V'Ihe lssues |eldt|ng to sentority of lea«.hmg cadre referred o the commmee have been ‘
- thonout_,hly e\ammed and dlsposcd of as per det:nl given in the follown‘w paragraphs.

The appeals Iodged by Muhammad Ilyas Assistant Pxofesson GC MS Karak and Muhammad

7af1004 GCMS Mansehm are genutne and accepted. To submantlatc their plea, 1hen otd'
semorny posmon retenuon is supported b) APT Rules 17(7) The e\trac:l of the said rule i is.
: uapzoduced below . ‘Senlonty m var ous cadrus of .Civil Ser vants appomtud by mntxalj;"

l .
recrultmcnt‘:ws-a-ws those appomted othexwme shall be determmed wnth reference to the dates,

Qf'theu regular '1pp0mtmenr to a post in thdt cadre provnded that if two dates. are the same, the

per son appomted otherw:se shajl rank bel'lIOI to thc person appomteJ by |n|ml rwru:tmcni ”-In :
the’ hght of the pr ovmon contam;d in the abovP mentloned rule theu old seniority posilti.onr,f‘, |
- rcmam; Amtact as clalmed by lhe dppeilams ' | _
‘The appeal submltted by Mr Jan Ayaz Saz Wali I\han Shakee! Khan, Aftab Ahmad lsrar
“ Ahmad Td_]II‘ I\han Asohar Ah and Shujaat Hussam are examlned

The:r date of appomtment is to be consndered from the date of their notnf‘ncanon/tal\mg of ,

*

charge agamst a promoted post and not the date of DPC whlch is only recomlmndatlon They'

were f' rst p:omoted -as mstluctors (BPS 17) on “Actmo Charge” basis wde Notifi catxon .

'-bearmg No SOIII(IND) TE/- 17/07/V II dated 20-10- 2010 and subsequentl) on lcgular basns -

. "v1de notlﬁcatlon bearmg even No. 14-15-211. Hence the:r contention is not tenab[e in facr of

sub rulc (2) to Rule 17 ofAPT Rules 1989, 'cproduoed in KP ESTA-CODE 2014, nefened to

in pala one above The said rule r!early states that seniority- ofthe civil servants promoted to a

.r/ ;\ c Al ' At N
. ' e
Ny | |
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3 The appe’ul submltted by Mr. Far;d Uliah l\h'il‘l laua: Zia Uddm Shakil A hmad l\lud: H\| am

Ucl Dln Nasrr J'lmal M:sl\een Shah, Saj)ac! Ali, Mujeeb ur Rehmdn ‘Naeemullah, Dr -

Mulnmnwd ’\sn relates to dunanci for grant ol‘am! dated” seniority.

cLum fon grant of ante- dalcd seniority in BPb 18 in respect of the above applicants has been

The case pertaining 1o

e\ammed at Iength In this lccmd it is clarificd that the 1ppl|camx got promoted to the post of '

o Assmtant Prolesaox wel 10/0612016 Some of the '1pphcant< were directly 1Lcommended as

Assistant Professor through Khyber Pakhtbonkhwa Public Servuce Commission in 2014 T he_y B

~ have based their cldlm on the analogy of 15 Ass;stdm Professons who were umnted ame-datcd

' semonty from 2011 & 2012 by the I\hvbel Pakhtoonkhwa Service Tnbunal and Supremc

-Court of Paklstan The court 'verdict was endorsed: by PSB as notified by l—Inoher Education

_ ~Department notlﬁcatlon bearmg No. SO(CE&.M HHED/1 2/693(1 33} dated 1]/05/70?0

4, fhc appeals ot the applncants cannot be emertamecl by thlb commlttee as these fall outside the

i
‘

. ‘Jl.ll |sdlctlon of the commltlee to recommend to the department for entutammo their claums for ‘-

grant of ante dated scmonty They may approach the competem authorlly for tedtessal of their. -

: gnevancesv if there be any

‘o

5. Khurslud Alam Asswtant Professon ‘Hussain Ahmad Assxstant Pxoteqsor were promoted on :

1

-22/02/2019 dnd were . placed Jumor to’ ‘the rccomi'nendces of Khybel Pal\htoonkhwa Pubilc :

T e e

Servrce Commlssnon of Advertlsemem No 03/2018 who Jomed the deparlment on 14/07/7020
In llght ofthe provmons contamed in Rules 17(2) of APT Rules 1989 those who got promoted

earlier than lxhvber Pakhtoonkhwa Pubhc Servnce Commlsmon lecommcndees shall stand

: semor to them lhus theu appeal is accepted and their seniority be corrccted as 1eque:.ted

. : 6 _‘The appeals submltted by Mallk Muhammad Naveed Assnstant Professor -and Ashfaq Ahamd

g Assastant Professor are dlsposed of by determmmg their semonty in conformmg to the ordel of

merit assngned by the I.\hyber Pakhtoonkhwa Publgc Serwcc Commission. .

7. V'Ihe qppea}s submltted by the Shahab L Saqib, Mr. Muhammad Dost, Mr. S’lj_]ad Hussalh and Mr.

o Shamshe: Ah Mr. Azhar Nawaz Assistant Professors are e\ammed at length. They are selectees of the

Malch 2008 batch of I\hyber Pakhtooﬂl\hwa Pubhc ‘Service Commmsnon Kecplng in view the detatl

i
expianauon g[wen in pan agraph No 09 to 13 of the report there do hOI appear to be any lacuna in their

p
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- . -seniority position: ‘As such, their appeals are disposed of by maintaining theiv current seniority positions

as reflected in the tentative seniority list of December 2020 '

M. Fida Muhammad KhanAssistant Professor, Mr. Niamatullah (Assistant Professor). -Mr. Noor: ]

Hacli (Assxsl.mt Plof‘essor) Mr. Amir Shehzad (Assistant Professor) Mr. Tahir IKhan ASSiSt:lnL

g Ploiessor Sumaira Islmq Assistant Professor and 17 others were lceommcnded as Lecturer BPS — ]7

Fas;

_ vide adv.no.b/2009.. Their appointment orders were issued on November 26, 2010 vide' no.
. . C P o ] . .

SOlll'('H\.l]D')TE./}G/QOlO and b'et'ofe, followed by stlbsequcﬁft orders 'issued vide even10. ther‘eaAﬂe_r. :011

- theeve 01 their appomtment their senior |rv ‘was determined on thc basis of jommg the depmlment Now

s thelr senlol ity has been changed in light of Rule 17 (1) (a).of AP ) Rules 1989 I their appeals thcy'

'lmve lalSBd obneet:on on changing then seniority afte1 a long penod and p!acmu the Jammy 7009
. lecommerdees of KPPSC prior to them in the tentatwe semorlty list of 2020.

. Mr l“ida Muhammad Khan Assistant Professor has atmched with his application Supreme Loun §

)

..luclgmem in c:vul petluon No 331 of l996 clec1ded on Deeembcr 1’)"' 1997 as-a "efu(.nce for -

o _mlerprctanon of lules 17(a) of APT rules 1989 P'lragraph 4 & 5 of said verdict Llef«uly e\ptams tlnt

per son selecled for: appmntmenl 0. post in an carlier sele(mon shall rank senior to person sclected ina

- hte: SBICLUOH wh]ch means thal nominees: of inst batch were to rank serior than the peunonu on-

' r'\ccounl of'then 1mt1al selecuon “Hencey the earlier selection hlas been linkeci wnh first. batch whn.h in

'tLtrﬁ, seems to be meahihg nominees of first adverlisement. In addition to the above, Supreme Loun_ot

-.»Palustan in u.uudgment dated November 10"' 2020 in CA 762 L.10 766 L of 2012 (Ann(.\ure A)has

C)\pIIClﬂ)’ clanﬁed that” in case a group of persons is selected for initial appomtment at ong time,'the

~earliest date on whlch any one ou! of the group joined the service will be deemed to be the d"ue of

1‘

appomtment for al! the _persons in the group. The honordble S‘lpaeme Court deﬁncs the wond “batch” -

T people clealt thh as-a. gloup or the same tlme Phcmg rehance on the ruling glven in the Supreme Coun

of Pakistan verdlct of Novembel 10“', 2020 refelred to a,bove the dlspute of semorlty betWeen

'-appellants / nominees of Khybel Pakhtoonkhwa Public, Service Comm:ssmn as Iecmrea in thlee

1 0

manner. .

successwe batches ‘of January ‘7009 Mancl: 2009 and Augusl 2009 can be settled in the tollowmo

L
|

‘Miss: Nchul Ain selectee of JanuarS( 2009 batch Jomed the service on Febr uary 2010 out of the total 29

nommees / selectees of the same batch Thereby paving the wav for the.remaining 78 no1mnee<; /.

'selectees of the January / 2009 batch lo be deemed to have been appointed on'the same datc ie. l‘eb




a0

%,4 L

'"1Ul“1é’» l,wen in ‘ho Nove,mbm 1", .20’70 verdict, "l“ se lcctu,s of Jun 2004 batch shall rank senior,

. 4
. »
4 '

2.."“ 2010 her.date ofjommg comes éarlier than all the seleclees of the remaining two batches, Le.

.

_3/"’009 & 8/2009 .lud;_,t.cl into the paradigm set by the Honorable Supreme Court of Pakistan in its

o ter ms ol senlonty over 5LILClLeo of (wo olhcl bdlCllLb of March 2009 and Augu:l 2009. In the seniority i
] llSl the selcclees of Mmch 2009 bdlch to he placed next to Jdmmy 2009 baich, to be followed bv-

Selectees of August 2009 batch. Howeva ‘inter-se %momv ampng the sclcuce\ ol all three batches to

be dctermmed in accordance wnh the order of ment '1ss:g,ned by commission for each batch sepnalelx

.

. To put the semorlty dlspute betwcen teanlung, cadre of the commerce wing of l-lmhcr Ecluuuon N

-‘.Department reference may also be mdde the- decnsnon of l\hybu Pal\hloonl\hwa service tnbum' in

appeal no.. 11789/2020 dared Januaty 7 ”0‘71 (Annc\urc - B) It has vividly been clavified in lhe:’

: _veldict of' l\hybcr Pal\htoonkhwa %wwc Tnbuml dated January 7%, 2021 that “by virtue of having

‘applled m pmsuance to an earher advemsement 05/2014 the appeliant and other were senior 1o

candxda{es mcommended agamst advemsemem No 01/2015 Thene |s no denial of the l‘act that the .

lecommend'mon of the appellant was outcowe of an earllel advertlsement ln the cncmnstamcq and in”,

view. of Judgmem 1ep<31ted as 1991 SCMR-1632 it is not unsafe to hold that inter-se seniority oli :

4 candldates at one selecuon was 10 be detu mmed on 1he=basm of mel iLa m&,ned to.the t.'\ndllett.S by thc;-

Publ1c Semce Com1mss10n Itis also worth notmg that in _]udgment reported-as 1995 PLC (C:S) 9502

it was clea: by held that cases ol civil servants who dpplled in response 1o subsequent ad\'ensmncme :

were finalized earlrer, whereas cases of CO- cml servants  who applied- in response 1o ca'llel

qdvemsemept were ﬁmllzed later for no fault on their part, the inter-se semonly of civil servants was 10

be 1eckoned not from the date of joining but would be determmed through earlier open advertlsement;

'We ane therefore ﬁrm in our view that the 1mpugned semonty list is susceptlble to correction 'md

lteratlon ” “bx-consequentia, the appeal in hand is allowed-as prayed for in its memorandum

.Secretary Local Govt Khyber Pakhloonkhwa approached the Khyber Pakhtoonklwa Law .

Parlxamentqry Affairs and Human Right Dcpartment for seekmo op1mo" or} the judgment of Khy ber

' ,Pal\htoonklrva Servnce Tribunal in Appeal No.1285/2020 referred to above. The Law Department in ilt's_
‘decision dated March 3A 021 (A'genda ltem No 18). (Annexulc ~ C) explicitly supported the

- Judgment passed by l\hyber Pakhtoonkhwq Serwce Tnbunal and stated that the Judgmenl is in line wuh

rules it is further clarlﬁed that m pmsuance “of an earltel advertisement, the appellant and olhers are

t

semo; to rlhe candidates 1ecommended against later advenmemenl as the paocess of selection star 15

in -



R Y o YRR ERR R LEDIE A DI R RUPI NI PERVRPM BRSNS ST E B A SRS

_ Iquondents no 6 &

£

from the date of advertisement and the appeliant had applied through earlier advertisement thas the -

1
»

private respondent’s No. 6 and 7, therefore, is semior the private respondents No, ¢ & 7. The term

‘earlier selection”™ means earlier recotimendation, wh‘ich intern means that the advenisement in which

j_tht_ appulldni was |t.commended had bec,n 1dve1t15cd earlier l'lmn the ad\elllscmem in which private.

7 were recommended To substantiate the amumenls in more e\pl-cn terms, the:

*

' .'LQW'.Depart_lnem placing reliance on Federal Governmen't Civil Servants Seniority Rules 1993, sub-.

. rules 2(1), which states that, “persons initially appointed on the recommendation of the selcction

- amhqrity»t}l?frough an earlier open advertisement shall ranks senior to those appointed through:

Atumedrdhwn}l in subject case.

subsequent'qpen advertisement.” In view of the above, request .for CPLA in the Supreme Court was:
. . . . . .- . \ V N

-SI111i!l'tl‘1y,“"2:? lecturers (BPS-17) ‘were récommended by KPPSC- vide Adv.N0.1/2009 and their:

g z'lpﬁoinmient dates by j"(_)ini'ng the depanmem are.as under:

- a: OI female iectmer Februaly 22010, !

. b ,-Ol male 1ectuxel May 3}“, 2010 |
B c 0} malc, lecturer October ’)6‘h 2010
d : 22 male Iecturers Januar) 8", 2011.
e ‘O'l.;male lecturer Febr,u‘ary 26M 2011,
: f.b bi imale lecturer March 8"’,12011. ‘
g jdl.ni‘a'le‘ 1ecm}'e} March 1A8-"‘ 00

h. 01 male Iecturer August 8", 2011 . '

13 Mr Ibadullah Mr. Noor Rehman, Syed R'llnm Shah Mr Anwar Khan Mr. Farm'm Ullah Jm Mr. 1

a°

Rahatullah Mr. Riaz Ahmad and others submllted their appeals wherein they have claimed tint ‘lhe'-:
selectees of Khyber Pakhtoonkhwa Pubhc Service Commission of January 2009 batch to which they"f

belong, have b een piaced junior to the March 2009 batch which is an anomaly and needs o be rectified.

' The matter nL questlon has been elaborbu,d in the above paragn aphs in llght of Khybcl Pakhtoonkhwa
) Servxce Trlbuna! / Supxeme Court decnsnons and the ruling given by the Khyber Pakhtoonl\hwa Law;."

Department wnth regards to clanﬁcatlon glven on the term “Earlner Selection” contained .in para

f,I7(])(a) of ‘APT rules 1989. It is abundantly clcal that earller selection means eanhel open

".'\dvertlsement by an appomtmg authority. [‘helr appeals are genulne and based on Icgal grounds, whlch .

8 //[/k\ A

\ //'

needs to be consldered favorablv and lhelr rcspccﬂ%?ﬂr posmons be fixed before the batches of




[k

6
© 3/2009 and - 6/7009 A!I snmlar nature anomdht.s in the sen!ontv list of different cadres mlust‘be
. dlbp()hed of accordm;,ly to setlle ﬂh. dispute once for all. Makiﬁg any kind of depdrlule from (he iUhnL.
given in thc courls deu..fons / law departmcnt pp.mon woul(l create further eompt:cat:ons for the
agg: ieved facully members and the depar unent
14, Khahd Ndwaz Asb:stant Professor and 04 othexs were also selec.tccl as leettlz'ers vide Adv. No. 3/2009.
They Jomeci the dep'mment m Apnl & May 2010. They also claim their seniority in BP3-17 and

!
subsequently in BPS 18 after their promotlon to be fixed on the basis of | |01n-ng the post in PPS -~ 17
Thelr appea]s have been thoroughly examined in l:ghl of the preva1hng mlcs on the subJeet of sunomyj
[
of govt employees Due consaderanon is also glven to the Supremc Court decisions attached with thc
appea!s ln thrs regaxd refexence 1s made to rules l7(l)(a) of APT rules 1989, reproduced in i\hyberf.
Paklnoon!\hwa ESTACODE "011 where in the procedure for detennlmng mrer -se semonlv of‘civ.‘l'?

seivanrs appomted tluough mmai appomtmcnt is exphcntly lard down “Rule 17 (1) (a)”,

lS Mr Yasnr [mran and Mr Gohar Rehman Assxstanl ‘Professors at serial number 37 and )8._

Md:ch 2014. They Jomed the department on 19-03 2014 and 13-03-2014 :espectwel; Those
candrdates who were. seiected in Adverusement No 0172012 and 02/2012 were wrongly pfaced
B semor to them Thelr mter—se semonty IS 1o b(. detertinied iy lwht of the Rule 17(1)(a) APT -
|

Rules 1989 and the clanf‘ Ications given m the above paragraphs

16. Keepmg 1n view the above cIan{' ications no room s left for any doubt the rssue of the semonty be

settled accosdmg to clnonolog,lcal order of advemsement of Khybcr PaLhtoonI\hwa Public Se:vnce

,A . Commlssmn, I é 1/2009 3/’)009 & 8/2009 and not the date of joining the post, However the order of

' “merit assngned ‘by the Commlssmn shall]be made base for determining the inter-se seniority of the

. nominees / 1ecommendees of Khyber Pakhtoonkhwa Semce Comm:ssu)n for each advemsement

7. AM] I\uamat Ul!ah Wazn (A351stant Pnofessor) was selected in Advemsement 172012 and has been

Aplaced at senal No. 32 of the semonty list within the nommees of his own batch. Apparently there '

i
© seems to be no anomaly in hv‘ semonty However lf any dlscrepancy c*msts in his inter-se senior ny it
 must be setﬂed in confonmlry s} the merit dsmgned by the Khyber. Pakhtoonkhwa Pub ic Service

' CommlssmnofJanuaxy 2012 barch, = 3 A

N A e
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.18 The

‘Appeal of Aisha Af be disposed of according ‘to the order of merit assigned. by. Khybey -
. Pal’(ht:i:)onkhwa Public Service Commission with regard to inter-se seniority.

A 9. The appeal of ME. Tufail Khan (Assistant Professor) is examined in light of seniority list as well as

Vodd o

‘ ‘c'(')n,solid'ated nﬁéﬁt of l(i.lyber.Vlsakh_‘toon'kh;wa of" 8/2009 batch. The plea'q;:ze‘:;ft;;}vh Tufail _i.s_,secms_

L A.gén.uj‘n.c'e. His s‘-e'_niﬁority po;;i:tion‘be altere;d as per inter-se an.d merit_ assigned by K\-"h)l'ber Pakhiooﬁkhwa
Pél_bﬁé 'Service‘CoAmmi;sion. V | | | | _ |

QAO;'-;Th-(_'e :abi;)eal suEknittqi‘ by Muﬁeunm‘ad Khaljd Aﬁsislaxlt_PrOfééSor'GCMS Balékot‘ is. np} suéfainalij:lé :as;

' i]féir‘_séilior'ity is alr_eédy -d'e‘térrpined‘z;;:cérdi.qg to-intér-se $¢ni<>rily / nférit of Khyber Pa}.‘chtobnkh:{va in

ad'x)erﬁsément No'.,.l/_20(")8, E : B o L

- 8No 'Namé A
B ,A".Prqf: Shah Ij‘éyaz Khan r-(ChaIrman) :
"o ooms, Abbotabag T
2 ) P.r"of._.pyr-. Muh.zix'n_mad Ayaz.-(Membc.r-)fl ‘
s GEMS-IN Ring Road- S -
3. Prof-Khalid Khan (Member) - | |
Principal, GCMS-IJ'_R_i_u_g Road
' -4l - Mr. Imtiaz Ali, L.ect'urer (Member) -
e GCM_S; chshawanCity‘> .
i
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. Adnan- Nawaz Assistant Enginegr,
. Department, K.P-District Mardan. =

: .mr

ff;L TV ¢ ;

Aopeal NQ. 1289/20.20

Date of Institution et 41020

~ Date of Decision 07.01.2021

Local GovernmenL & Rural Deve!opment
S . (Appellant)

‘Secretary Loca! Govemment Eler_tnona & Rurai Development Depat tmem, 1\ P
4 Peshawar and srx others

... (Respondents)

" Mr. Zia-Ur-Rahman TaJrk

: _,Advocate

. 'MR HAMID FAROOQ DURRANI
MR ATIQ -UR- RFHMAN WAZIR,

For apoenant ‘

Mr. Muhammad Riaz Khan Paindakhe!

| . N .
Assrstant Advocate General - For officlal respondents,

CHATRMAN
MEMBER(E)

8 JUDQMENT

HAMID FAROOO DURRANI, CHAIRMAN

Instant appeal has been preferred agamst the o:der dated 07 02 2020 L

~' v"‘by respondent Nol 1n the order, departmental appear of the appellant was
| _'dumlsséd upholdrng the senrdnty list dated 08. 11 2019.

2. - It 15 provrded in the memorandum of appeal that consequent to :
}advertrsernent No 5/2014 dated 15.09.2014, the appeilant apphied for the post |

'of A551Btant Engineer Upon complet.on of. procebs of recommendatlon for |

‘appomtment the Pubhc Service . Comm'sswn recomrnended the apoe!laaf for

"'.appomtment on 09 09.2015. The ensulng appothtment order of tne appellant

: 2_4_},11.2,015.

was |ssued on 11 11, 2015 oonsequendy, he submitted - arrivel report on

AT T
ATTES 58 TED

ER:
thybbr akhh]n“}w&

TR R
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T el

| ’opjectlons by

, mdtter was also refened to respondent No

- the merrt lrst _For. reason best known to the respondents, lne iss

’agarn FEfeFl‘Ld to tne Establ'shment Department Resultantly

On 11, Ot 2018 a tentatlve SenlOllty IlSt‘WaS issued hv the |capondnn-

\lo 1 l‘he name of appellant found mention at'S, No. g thereof. On 29.06.;_2018

'No 10, The list '_wa's._questloned through 'department:al .-representat.on on

118:07.201,_8, which - remalned unanswered The ‘respondent No, 2, due ©

: 5/l< P Publrc Servlce Commlssron whose reply was received on 08, 0_) 20'9 The

f I’L.pfled that the senrorlty may ‘be oetermrnea on the basls of Order of ment
‘assrgned by Publlc Service Commrssron Subsequently the. order. of mmt was

: "also prov:cled by the PSC It is clalmed that the appellant was placed on top of

a. s,rpsequent

" senrorrty llst was rssued on 08 11 2019 whereln the appellant was placed 4t S

and 6 respectlvely A departrnental representatron was ﬂled by the appellant

,whrch was cEr mrssed on 07, 02 ?0|7f‘ hence the appeal in hand.
3. | Learned counsel for the appellant as well as Iearned Assetant Advor"ate -
General on behalf of ofﬂcral respondents heard and avallable retord examlned

-'Wlth therr slssrstance The pnvate respondent No 6 was proceeaed agdinst ex-

__...‘.-.__

j parte due to her non- representatlon on 11 09 7020 Slmrlarly on 70 09 7040

'respondent No 7 was also placed ex- parte They, tlll date drd not f‘hOObe to

apply for settmg asrde the ex- parte proceeorngs . ' '. : /;/

4/E.>tablrshment Department which -

ue was yet

e o

e ot



: rccommended on the Dasrs of adveru

thercfore courd not be )

-No;.r/ZOl; daced O1 01 Ol‘T OW the other hand, ’hr jpp&iclilc applied ang: was

m ent "‘No. le.Ore. The resp r.oenfs

aced senror to rhe appeiidnt He also rererrcu to the .

- rnter—se mem Irst rssued by !\hyber Pakhtuni\hwa Pubi Servrce Lornmr:srow and

- contended that

gsenrorrty list, as well as the order datcd 07 02, 202.9 were not sustam

respondents were at .S, No 17 and 18 thereor

- lrablc to be str uck dowo

the appellant's’ nams was at the top of merlt while: prrvate
I"‘"“""—"-M
In hrs vlew the rmpugneJ

able ano '

He rched on judgments |eported as 19 PLC(c S)

950, ;1993-P[;C(C,S) 1005 201-: P’..C’C S) 335 and PLJ -2004- Supremc Court-i“

435,

r——— omar s
. / ""->--_.. e o 1 g R |

-.much emphasrs on *he cornpetence and mamtarnabilrty of rmtanf atmech Irr his 'j

-dated 07 02 2020 passed by respondent N01 As the qubsequenr

oy

leamed AAC while responomo o the arguments from  other side hrd.i |

I S T g

i R, e

—

. "MMM—.‘"* ———

A D an ur—..;nm-“'

’ v.ew the appe!lant questloned the seniorrty -list of Assistant rhr'rneers onﬁf'

‘.,..\.-.v---

18, 07 2018, however no service’ appeal was preferred by Rlm . after rcmalnlng '

<

unsuccessful in gettrng refief .. from *he departmehtar authorhres He wa

' therefor'e barred from subrlmttrng a departmental appeal agalnst Lhe order

appea! of :

. vappelfdnt was nOt competent the appeal in hand was also not to be proceeded .

erh Regardrng merits of the case learned Asstl. AG referred to Rule 17(1)(a)

| of the Khyber Pakhtunkhwa Civil Servants erpolntment Promotlon and

- Transfer) F\ules, 1989'and conterded] that the imougned

zeniority llst was

ro -er! drawn thch did hot require an alterdtroh T ED
RIOPETly crawn ¥ e any - o jéthle Copy
S. ‘We have carefully exa mined the uco::j and are of the opirw,iorr that the -

'reply to the appeal in hanc was Jomdy cuhm*ttcd Dy respondents o, 1-to 5,

' I‘he reply is- acanty, evaslve and no supportl.rg documents have been appended

“"0—‘—-.. - e
b R S

._ cherewlch..' | ATTES']LD
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; _'Engmeers BPS-17." as Ctood o 31 OJ 2018. The name of uopel’

i respondents and the Local Government Elections & . Rural Develop

" ' were conducted on 16 07 2015 drretrly while for

.-,v-—-—mn-;.i'..-.u::.o_'(:..AN‘...m-..-..n-t.Tc__.._..r,__.e e

 On reto rd there is a wotmcatron provromg final seniority fist of l‘*\i

ant Is noted

‘agarnst S. No 10 whne those of prlva-c respondent: appeared at S ‘No. 8 and

An appeat was submrtted by the aopeflant on 18. 07 2018, ‘questioning the"

‘Order of senlorlty contarneu therern‘ The oroceedlng< were taken up by tne

-----

Pakhtdnkhwa Pub‘lic Ser\}ice Cornmission.‘ rought clarification with feca.d to'ff
: znterr-s.e seniority of the ofﬂcers -On 08,05. 2019, the Asslstant Director-l of:
' Khyber Pakhtunkhwa Public Service Commission/respondent No. § repHed to tne A

~:letter dated 04 03 2019, It was detalled In, the eply that five pasts of Assistant

ment_
‘ Department through letter dated: 04 ﬂ? 2019 addressed to the Secretary Knyber?

Engmeer (Civil) (BPb 17y in Loca! Government: & Rural Devefooment Departm ant .

- —

were ‘adve trsed vide Advertisement':No.' 0‘54/2_01'{};- Sdbsequen-t]y. sixte_en posts

,.‘of A531stant Englneers (ClVlf) and two posts of female quota were advutraed--é,‘_

vrde Ad\‘/erdsement No 01/°q15 Intervrews for the posts agarnst female quota -

the posts agamst generai

. ouota abrhty test was conducted and then mterview., were arrangad, Female

o candldates of Advertrsernent No, 05/7014 on’ 09 09 2015, The appointment

- orders of two females & five AssrCtant Engrneers were nodﬂed on same day le,

o -
1111, 20 S It was, howeve., prned that the candrdates reromrnenaed agarnst%
. .Advertisement No 05/2014 Were senror io candrdates recommended againsts "¢

St it o,

advertrsement No 01/2015 It was aiqo suggested that the wewc of the

o '_.-.Estabhshment Department ori the subJect matte. ‘shall aiso be'obtalned
~Consequently, the Secretary Estabhshment Department Khyber P7I<htunkhwa

T Peshawar was contacted on 22. 05 2019 through a |etter whose reply dated -

CATTESTEL:

: cond[dates (respondent:. No 6 & /) were refommended on 21, 08, 2015 whllst' ’

°. >

gats

©

Q
%
>4



15 07 2019,. \rvaS in terrns tlrat the Pu.lr Gervice  Cormmission 1 ay be

approacned for’ submrssron of Order of rnerr*“ of both the male aﬂd_‘femaie

‘|ecommendee: '\hr. KP PSC/respondent NO. 5 prov'rded the requisité Inter-se

. : R merit list on 109, 08 ”019 wherein, rt was rncornoraLed in unambrqm S 'terrns

that the name of aopenant was p\aced at 5. No 1 or thr_ rnter se merit of

..... ez e

s “""“"“""“"“&-w
.

r'ecommendees agarnst Advertisement NO. 05/)014 while the names of

R

pondents No. 6 & 7 were. noted agarnsL 9 No 17 and 18, respectlvely

e i

. _'havrng been recornmended in pursuance to Adverdsement No: 01[2015

6. On the record there isa copy of -another not\frcatlon dated 08 11, 201\\

| 'provrdrng substrtuteo frna\ sentority lrst of AsaSlSLc.ﬂf. Engineers: BPS- 17 as srood

o on 31.10. 2019 Surprrqrng!y, the names of private respandents found mmtron at

: S No 5 and 6 while that of appel ant ﬂt_;_Sif No 07 W is rmportant to noLe that

. the list” was drawn sr[rbsequent to the prov'r“rons of rnter—se. merit Nst Qy K.TP
. i Pubnc Servrcc. Cornrmscron Aggneved from the hst the aparllant submn;ted
departmenta1 appea1 The appeal/reservauons were howeVer, jected on

| 07.02.2020 on the ground that the impugned final, se,nr@rlt\/ st s, fpalzed

'>'.<5L.rct!y in accordance with. the re\evant law/ru\es. No \"

could warrant_ for interference in the sen\orrw hst a\readv ‘ﬂnahzed ltlwa i eq

7. ~ Adverting  to .Ru_\e 17 of . Khyber knLunkhwa (4‘\,/:~\."‘.'2.5'
(Appo‘intmenﬁ, Promotion &nd 1ransfr,r) Rules, 19t >9 ir.eferre,i tOQYbOQW)Dj

partles it surfaces that the' senjority rnter 52 of crvn $-e vant, .appq

Tt T

1nted. te.

‘service, cadre or post) ‘shall be determrned in. the casc 01 persons appo\nted b

E the lnltral recrui*ment in accordance whh ne orc'er or rm ik @3 \lcrned bv tt

| “ g;emml_ron (or, as tmwewﬁﬁmm

AN
\Nﬂ . provided that persons Jelected for apporntment to
be tr eCOpy

pOSt in: cﬂ "’d '
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hall Idiﬂf senlor to che persons sele‘_cmd m a \aLer seaction. rﬁ_ln,derun'lng 1%

; -__apphed)

'1n the 1nstan* case, the Public Service Cornmission/i‘espondent NG, 5 had :

ce Lo an L_nhCr

. advem:,ement (05/7014) Lhe 3ppeliant ‘and others were senior 1o candwates;

recornmended agamst advertisemem NO. 01/7015 It was duly comnﬂunlcated to

. respondent No. 1 througn rorrespondence dated 08. 05. 2019 There is no d(_ﬂlal

ot’ the fact. that the recommendatson of appeudnt was putcome of earller

- advertisement In-the cxrcumstances and in view of ]udgment reported as 1991-

- SCMR-1632, it is not- unsafe to 1oid that 1nLer se seniority of tnn eandtdates at

one selection was to be determmeci on the baels of ment dsagned to the'

. _candldatea by the: Pubhc Service. Commissnon It 1s -also .worth notlng that ir

' ']udgment reported as 199‘5 PLC(C 8) 950 1t was c\early h\_ld thaL eases of cwll

servanrs who- apphed in response to subcequent adverhsemenl were ﬂnahzed

_earher wheneas cases of .co- cw|l servants who applied In respu nse o earlter_

adver’usement were fmahzed 1ater for no fau\t on Lheh patt the seniorily lnter

'ae of civil servantc was to be: ro_koned not from the ddte of juining but would

1

‘be determined through earller open aqvezttsc,ment \Ne are, thnrefore, ttrm m

our wew that the lmpugned semorlty list 1s susceptubie to correct\on and'

0

aiteratlon
o...' Attendmg to .the. ob}eeuon of learned AAG [egardlng competence and

Amamtamabmty of dppeai in hand it is sufﬂclent to note t wat th an'peliant, due

h to non fnllng of service appeal agalnct the earher seniority lbt was not preeluded

rrorn preferrmg the appeal in nand Any Nrong comrn ted by du respondents,.

culmlnating into |ssuance of fresh Sen.ortty list, provided fresh cause of action to

1 ATTE g | AH‘E%H

to be try



\ :
. N ! . \.“‘:.:‘
a civit s ervant/app@hnt Th\, ob] won of learned AAG 1g) tharnfore, u‘.'(w\u\ d

‘ ;he}‘é‘.t_)y. St |

9. Ex-consequentie, ‘the appeal in hand is- allowed as praved fof in s -

S '.ﬁ_memorandum The: pd.Lqes are, however, Ieft to b(,u m ;‘egfjﬁgct]\_/é‘,costs, F‘:“e_

N

. be consigned to the record room. "
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_ 10 apprise the Committee about the background of the case which they
. appeliant filed the subject service appeal for sefting aside the impugned order dated: 07:02.2020, whereby

recommended. It was -further observed that though the appointments ©
- advertisement. During the course of discussion the representative of Establishment Department prod

rules, of Federal Government regarding seniority, according to rule 2 (1) of Civil Servants (Seniority)
- Rules, 1993, “persons initially appointed on the recommendations of the selection authority through -an

"DECISION: |

S
BN .
+ R
2 »fr S, . GOVERNMENT OF KHYBER PAKHTUNKHWA
4 P ¢ .

LAW, PARLIAMENTARY AFFAIRS AND
HUMANRIGHTS DEPARTMENT -

o S MIN’UTES OF THE SCRUTINY. COMMﬁ‘TEE MEETING.

(AGENDA ITEM NO. 18) '

SERVICE APPEAL NO. 118972020 ADNAN NAWAZ VERSUS SECRETARY LOCAL
GOVERNMENT AND OTHERS. ' ~ S

" A meeting of @hé-S'crut‘iny Committee was held .on 03.43,2021 at 11300 AM, in the office of Secretary,

Law Parl_iamentgr'y Affairs & Human Rights Department under his Chairmanship to determine the fitness.

. of the subject case for filing-of Appeal/CPLA in the Supreme Court of Pakistan. Assistant Advocate .
. General (Mr.’Muh‘ammad Sohail) represented the Advocate General, Khyber Pakhtunkhwa. .

2. ‘The Chairman of the Committee invited the representatives-of Loeal Government Department

- Mr. Niaz Ahmad, Addl: .Sectetary alongwith Mr, Abdul Shakoor, SO, Mr, Hamid Saleem, Law

Officer, KPPSC and Mr. Muhammad Yousaf Beputy Secretary R:-Ill, Establishment Department

did accordingly and stated that

the Departmental Appeal of the appellant was dismissed and the senicﬁrity dated; 08.11.2019 was upheld

_ with further praypr to direct the respondents to correct the seniority list by placing name of the appellant

at-serial No. 5. instead of serial No. 7. The Khyber Pakhtunkhwa Service Tribunal allowed the subject

service appeal as prayed for vide order dated: 07,01.2021, Now, the Department intended 10 file CPLA
against the judgment on the following grounds: . :

GROUNDS/DISCUSSIONS:

3. The representative of Khyber Pakhtunkhwa Public Service Commission, present in the meeting,

sglppg_rteg._t_[;gl:r#“%meqt assed by the Khyher Pakhtunkhwea Service Tribunal and stated that the judgment
i Tuie with rules, He further added that in pursugnce of an earlier advertisement, the appellant -and
others are senior 10 the candidates recommended against later _advertisement. He further added that
process of selection starts' from the date of advertisgment and the appeilant had applied through carlier
advertisement then the private gg_sﬁgcndcngsﬂo. G and 7, therefore; is senior than the private respondents .

gy o e e 4 b0 PR

No. 6-and 7. He further added that term “earlier s¢ legtion” mea eaF‘Lqr recomg}g‘r'ldation_. The Scrutiny
Committee” observed that the advertisement, 1 which the ‘appellant was fecommended, had been

advertised earlier. than” the _advertisement’ in which the private respondents No. 6 and 7 were

, ther 0b f the appellant and privaie
respondents No. 6 and 7 lhave been made on the same day yet the eppellant was recommended in carlier

uced

earlicr open ad,\{@tti&@mgﬂ&..sb.all..rqnﬁ&;.niqr.m_mosg appointed through a subsequent open advertisement.”

" The rcpresentative of Establishment Department produced. a judgment of Federal Service Tribunal

reported in 1995 PLC(CS).950 on the same issue which support the instant judgment, the representative
also supported. the judgment of the Khyber Pakhtunkhwa Service Tribunal. The Scrutiny Committee
observed that based upon above discussion, no plausible. grounds exist against which CPLA could be filed

I , .

in the Supreme Couri-of Pakistan as the representatives of Khyber Pakhtunkhwa Public Service

“Comyinission and Establishment Department both supported the impt@ﬁéﬁ’j’ﬁﬂ@ﬁi‘éﬁff'"""

4. . _Piehc‘é in view of above, il was decided with consensus by the Scrutiny Committee that. the

-subjéct case was not a fit case for filing of Appeal/CPLA in the Supteme Court of Pakistan.

ATT}
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. For the respondent{s)' : ‘M.r Amir Saﬁa Uilah ASC (For R.1}.

F T S T e IV X TGO

IN THE SUPREME COUR’]L‘ OF PAKISTAN

(Appellate Jurlsdlcnon] e

Present
Mr. Justice Manzoor Ahmad Malik
Mr. Justice Syed Mansoor Ali Shah

. CLA.762-L to 766-L of 2012

{on appeals from.the judgments of Punjab Seruice Tribunal, Lahore

. Dated 26.03. 2012 passed in Appeal Nos.3776 to 3780/2010)

~'Dr Zohara Jabeen etc (In all cases) . '...‘....Appellant(s)

- Versus

Muhammad Aslam Pervaiz, etc. (in CP 762-L of 20 12)
Aftab Ahmad, etc. {In CP 763-L of 2012)

Shahid Mehmood, etc. (In CP 764-L of 2012)
Muhammad Mehch etc. (In CP 765-L of 2012)°

F‘ayydz Ahmad Chaudhl , etc. (In CP 766-L 0of 2012) °
. _ ' C T eeenns Respondent(s)
. For thf: appel]a.nt{s . Ma',li1< Muhammad Awais Khalid , ASC.
S (11 all cases) . = .

o

For respondcnt Nos 2 to 4 Ch. Zafar Hussain Ahmed, Addl. A.G.

Mz.-Ali Bahadur, Secretary, Population
:  Welfare Department o
I . Mr. Khalid Pervaiz, Addl. Secretary.
& ‘ a/w Tania Malik, D.S.
AIOQJ Naseem, S.0.

Daté of hearing: 10.11.2020

"ORDER .

Sved Mansoor Ali Shah, J.- The quesuon ‘that arises in this

" case is regar dmg the seniority betwcen the appellants (promotees)

vis-a- vis the rcspondentb {direct appomtecs), both appointed to the

‘post of District - Populatxon Welfare Ol'ﬁccr/Deputy Director (Non-
o Techmca.l) (BS 18) close in time to each other m the. manneér

L descrlbed hereun der

. 2 . ' Brieﬂy i‘he facts are that the direct élppeintees (respondente;)
-»were recommended by the Punjab Public Service Commlsswn
' l{PPSC) and appomted vide order. dated 03.12. 2003 as Deputy
* Director/District Population Welfare Officer {Non-Technical) in BS- .
- 18.. On the other hand the appellants were recommended for
A‘promotlon by the Departmenta] Promotion Committee (DPC) on
24, 11 2003 however their notifications for promotion were issued
' ,successwely as foIIOWs the promot1on notification of Dr. Naureen

: Asghar was 1ssucd on 2 12. 2003 wh1le that of Dr. Zohra Jabeen

Q
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' 'ancf Dr. Farkhanda Almas, who were Tecommended for promotion

_ in the bdme DPC but uleJect to the corapletion of their ACRs for
) the year ”00] -2002 were notified for promotlon on 10.4. 9004 and
24 1 2004, (espt.ctlvely Dr. Zubda Riaz (appellant no. 3}, however '

_ ‘ »was mma.lly deferred in the DPC heId on 24.11.2003 and was latell
Lon. consldered in ‘the DPC held on 12.10.2007 and notified for

promoUon on 2642008 The seniqrity list prepared by the

departmcnt placed the appellamts over the respondents, who were

represcntauon bcfore the Chief Secretary, wlnch was dlsnnssed on

27.9. 2010, whereafter they preferred an appeal before the P‘hnjab
I

.Ser\nce Trxbunal which ~was - allowed through the 1mpugned"
‘Judgq‘xent holdmg that L‘le respondents were senior to the_
_appellants with the direction to the dupartment to re- -draw the -

senlonty hst accordmbly To gonsider the questmn of seniority

betwccn the appella.nts and the respondents, leavc was grdnted by
ths Court on 20 12. 2012 K

’ 3 To anqwer the quest1on regarding seniority between the

appellams and thf: 1espondents, proviso to section 7(2) of the

Punjab Civil Servants Act, 1974 ("Act") and Rule 8 [2) alongwith 1ts

.Epranauon undex the Punjab Civil Servants (Appmn,tment &

COﬂdltl()l‘lS of Servu:e) Rules, 1974 ("Rules") need to be examined.

Both the prowsxonﬁ are reproduced her eunder'
"Scctlon 7. Seniority (1) ..
(2} Seniority in a post, servxce .or cadre to which a cml servant is
promoted shal] take effect from the date of regmar appomtment to
'{lnt post: - .
- P 0v1ded that civil servants who are selected for promotion
to- a hxg,her post in' onc batch shall on 1h§1r promotion to the

higher pqst retain their in‘ter—se'scniority in the lower post.

Rule 8. Thc semonty inter se of persons appointed, to posts in the same

.gl ade in a fu nctional umt shall be detenmned '
oy

(Q) The semonty of the persons. appomted by initial recrmtment to the
‘ gradc vis- a-vns those appointed otherwisé shall be determined with
: 1clcrn.nc<. to the dau: of contmuous appomtmcnt to the grade; provided
" that il two datcs are the same, the person appomted otherwise shall rank

slemm to the person- appomted by initial recruxlment, provxded further’

x tihat inter se semonty of pcrson belonging to the same category will not

-

-appomted through direct recruitment. The respondents .made a . .
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D\planauon— In case a ‘group of persons is selccted for initial

dppomtment at one time, the earhest date oxi which any one out of the o

group Jmned the service will be deemed to be the date of. appomtmem of
all persons in the group. Smnlclrly in case a group of persons is
appointed otherwme at one time in the same olfice order the earlicst date
on which any one out of the group joined the service wi ill be cleem(.d 1o be
the date of appointment of all persons in the group. And the pelsons in
each group will be placed with reférence” to the- continuous date’ of

" dppointmnent as a group in order of their inter se seniority.”

- According to the above provisions, if civil servants are selected for

lpromohon ina batchT’ or as a“group of persons?” then the date of

'promotlon of all the persons in the batch or the group shall be the

date when anyone 6f them was first promoted to the post and they

shall 1cta.1n their mter ‘se semonty The word “batch” used 1n

section -7 of Act has been 1nterchangeab1y used as group of _

_persons” in Rule 8. Ordinary dlctmnary meanmt_, of the word

‘batch™ is ‘people dealt with as a group or 'at the same tirme".

A ’I‘hereforc, appellants, in the same grade when - consu:ierednand

recommeuo\.d “for promotwn for the next grade in thé same

Departmental .Promotion ‘Committee (DPC) pass for a batch or -

‘-‘group‘ of persons” and therefore as per the above provisions will be

consul\ od to have been promoted from the date when the first

amongsl the batch was promoted and will also rethin their mret se
seniority of the lower post. In this legal bac kground the three

appellants were recommmded for promotlon to BS-18 in DPC

dated 24.11. 2003 One of them i.e., Dr. Naureen Asghar was

"promo\m on 2.12. 200u, thus the entire batch of appellants/

" considered to have been dppomted w.e.f 2.12.2003, the date of .

pronmh 23 who were recommended for promouon in the same DPC

namely "Dr: Zohara J’xb(,vn and Dr. Farkhanda Almas shall be

pI‘OI’llL:{lOl'l of Dr. Naureen Asghar one of the promotees, from the

' same b"LtCl’l or group of persons ‘Further their mter se seniority

- amon st the promotees shall be the same as maintained in the

lower  past as per the prov1smns discussed above However, Dr

: _Zubdlt Ttiaz. (appellant 1no. o) who was deferred in the DPC held on-

24.11.2003 on ‘thé ground that she was on a long leave and was

suboequ ntly recommendz.d in- the DPC held on 12. 10. 2007 (after

1 Term uscd in the Proviso to Section 7(2) of the Act.
2 Term used in the Explanation to Rule 8(2} of the Rules.
3 Shorter Oxlord English Dictionary, Sixth edition Volume 1 p 196

- Chambers 9 1% Century Dictionary p 109 and Cambndge Advanced Lea.rnel s .

Dictionary, Fourth, Edition, Cambridge Univer sity Press p 118
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almost four years) and promoted -on 126.4.2008, cannot be‘

- - eonsxdmed to be from the. eame batch as that of the other

appellants _selected | m the year 2008 and therefore the above

' prowswus do not come to her rescue Her semonty will be ﬁxed

" according: to the. date of her. promouon The 1espondents were

appointed through mmal appomtment on 03.12.2003, a day after -
the. promotlon of the first promottee out of the batch of promotes
hence the respondents W111 fall under the appellants. ’[’berefore the
seniority of the appeliants No. 1 & 2 ‘shall be re-fixed above: the
respond nts. m the manner chscussed above and of appella.nt No 3
accmduw {o. her date of promotlon For the abow, reasons tho
1mpagned ludgment oi the Tribunal dated- 26. O)")O 12 is set ae1de

and: these appeals are allowed aecordmaly

Judge .
~ Announced. '
- Lahore, - oo _ Co
" ond PDecember, 2020. -~ Judge

Judge

.

___p_proved for reportmq
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