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. < p: This is an appeél filed by Mr. Azmat Ali Khan today on 17/01/2023 against the
arder dated 08.04.2021 and Not'ificatib»n'dated 22.03.2021, 21.10.2021 against which
he made/preferred departmental appéal/ representation on 19.12.2022 the period of
ninety days is not yet lapsed as per section 4 of the Khyber Pakhtunkhwa Sefvice
Tribunal Act 1974, which is premature as Jlaid down in an authority report as 2005-
SCMR-890.

As such the instant appeal is returned in original to the appellant/Counsel. The
appellant wouid be at liberty to resubmit fresh appeal after maturity of cause of action
and also removing the following deficiencies.

1- Check list is not attached with the appeal. ¥

2- Appeal has not been flagged/marked with annexures marks.+v

3- Affidavit be attested by the Oath Commissioner. v

~ 4- Annexures- B & D of the appeal are illegible which may be replaced by

legible/better one. V* ‘ '

5- Copy of W.P in respect of appellant is not attached with the appeal which may
be placed on it

6- Six more copies/sets of the appeal along with annexures i.e. complete in all
respect may also be submitted with the appeal, -
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Servwe Appeal No. éf) gg /2 9%
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Government of Khyber Pakhti,lnkhwa and others ........... ....Respondents
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1. Memo of appeal with affidavit T /e 6 :
2. | Address of the parties o E r7
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4. | Copy of appomtment letter A A
5. ' | Copy of the Levies KP ACT 2019 ‘B ‘ g5
‘ 6 Notification No 4476 /GB Dated 29/05/4019 C - 1213/
N 7 Notification dated 22[ 0372021 il D 141
8. Copy of the retirement Dgted 98/ 04/20621 ‘E JEA-14s
9. Copy of Amended Notification Dated| F
- ) ”1/10/’?021 ' . ‘ /- 5
- 1 10. Copy of Judgment Dated 29/11/’7’022 . G / 9- 4, o
11. ‘Copies of other relevant documents a . . 9(] 5",7;,
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BEFORE THE SERVICE TRIBUNAL KHYBER

T . PAKHTUNKHVVA PESHAWAR A

SemceAppeal No.: (5;28/2 L o : A ', o

Azmat Ali Khan S/o Gul Saddam. Khan' R/o Hati Khel, Tehsil Takht Nasran
" District Karak....t ...... et e aaaan e -......,.............'_.._..‘...Appellant ‘

' Versus

Government of Khyber - Pakhtunkhwa through Secretary, Home and

- Tribal Affairs C1v11 Secretanat Peshawar

. 'Provincial * Police Officer’ / Inspector: General of Police, Khivbef

. Pakhtunlchwa, Pe shawar

. RegmnaI Police Ofﬁcer Kohat reglon Khyber Pakhtunkhwa

Deputy c_ommlssmner, Karak/ commandant levies force Karak

Respondents

-----------------------------------------------------------------

APPEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT, 1974

'AGAINST THE ORDER DATED 08/04/2021 PASSED BY- RESPONDENT

'NO. 5 BY WHICH THE APPELLANT HAS BEEN RETIRED AS PER

' NOTIFICATION DATED 22/03/2021, AND AGINST THE NOTIFICATION .
NO. SO(POLICE-II)/HD/1-3/2020/MKD/LEVIES DATED 21-10-2021
- WHERBY THE RETIRING AGE FOR THE APPELLANT HAS BEEN

REDUCED TO 25 YEARS OF SERVICE OR 45 YEARS OF‘ AGE L

WHICHEVERE IS EARLIER FROM THE AGE OF SUPERNUATION ,

PRAYER

On aecepting'this service appeal, the impugned retiremeﬁt orderv'
dated 08/04/2021 and notification dated 22/03/2021 along with

the amended notification dated 21/10/2021 may graciously be set
asid’e by tieclafing it illegal, unlawful, without authority, based on

“mala fide, void abinatio and thus not sustainable in the eves of law

order.

.and appellant is ent1tled for reinstatement’ 1n service with all back

\1|i}>3beneﬁts of pay and service from the date of nnpugned retirement

B
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e



| *’\espectfully Sheweth; ST
1. . That the pet1t1oner was appomted on 15/ 01/2003 as levy Sepoy BPS-5-

| in District Karak. ’Copy of ap;;omtment letter is attach as Annexure :

[ A”)

o 2. That 1mua11y the serv1ce of the appellant was governed and controlled .

under the Federal Lev1es Force Regulations, 20 12:

3. That after Constitutional ( Twenty- fifth Amerdment) Act, 2018 (Act

| . " No.XXXVII of 2018) FATA has been merged in the provmce of Khyber
K Pakhtunkhwa the Prov1nc1al Assembly of Khyber Pakhtunkhwa passed a
special Act for the Levies Force called Khyber Pakhtunkhvva Levies Act,

.~ 2019 (Amended) wherein in section 09 of the said act. servn:es of the.

levies force have been absor bed in Khyber thtunlchwa Police. (Cepy of .

the KP Levies Act 2019 is annexed as Annexure- B).

4. - That bare reading of the section 09(2) of the abid Act Federal Levies Force
| Reguiation: 2012 will be applicable upon the Federal Levies Force unul
the Provmc1a1 government will _absorb the Fedela Levies into police
department hence, in. the l1ght of said act, the respondent No. 2 vide’ |

_ Notification No. 4476/GB dated Peshawar 29/05/2019 absorbed the
services of appellant and all the levies force into Police 'Departmen,t. :

' (Notification 4476/GB is attached as Annexure-C).

S.. ,Tnat aifter absorption of the levies force into 't.he ‘Poiice department the
- appellant services were upgraded to es conbtable B:S 7, and the _m-ary
- of the appellant has been started through payrolls’ system of Accountant
" General Khyber Pakhtunkhwa.

6. ’t‘hét-in spite of the fact that ‘;he~appellant service hes been'abeorbed in -
| - Khyber Pakhtunkhwa Police, - the - respondent «depariment issued
impugned noti'ﬁcation Federal levies force (Amended rules 2013), No.
SO/Police-11I/HD/MKD/Levies/Misc: /2020 Peshawar ~ dated =

22 / 03,) 202-1, whereb'y 1t was stated that all levy Sepoy shall retire on |
'complefion of 25 years services or 42 years of age whichever is earlier. .

(Notification dated 22/03/2021 is attached as annexure-D). .

7. . Thatin light of the above subject notification the.‘resp'ondent No. 05 has |



e
issued ‘the-impw.vloned‘ retirement order of the appellant vide order'NO
,. 71431 /DC/Levy/Retlrement Dated 08/ 04/2021 It is pertment to :
mention here that after the issuance of the retlrement order of the’
appellant the respondent issued another Notlﬁcatlon bearing No.
SO/ Police/-11/HD1- S/Federal Lev1es 2021 Dated 21/10/9021 amendmg -
‘the first notification by mcreasmg 'the age of retirement from 42 to 45. '
(Copy of the impugned order and Not_ificatiog‘z are attached as

‘ Annexﬁr'e-E &F ).

That feeling aggneved from the action and an-action. of the respondents
appellant alongwith other colleagues not only of District Karak but from
all over the province challenged the above mentioned notifications and
retirement order in various Writ Petitions Before‘the Worthy Peshiawax‘
.I-ligh Court Peshawal”,, and as the crucial and  important question was’
that whether'appellants comes under the deﬁnitiOn’ of Civil Servant or ‘
otherwise, a Lager Bench was: constltuted and the Larger Bench of the
High Court vide order dated 29/11 /2022 decided - the case in the
following manner,( The ‘relevant portion of the said Judgment is re-
produced Below); - | - '
“In view thereof, the status of the pefitioners has'- beex
* declared as that of civil servants and the matter in questlon
revolve around the term and; condltmns of their servzce which
does fall outside the Jurlsdiciwn of this court given the baring
pmvwmn of -Asticle 212 of the Constimtxon and as such
instant petitions are dismissed; being not mammmable._
However, the petxtioners may approach the. worthy Service
Tribunal for the l'edressal of their grievances if so advised.
A’lbeit; earlier the status of ipetitionefs being civil servants was
not determined, theyefore,- the petitioners . may avail the
remedy of appeal within the. Statutory period of limitation
‘ commencing from the date‘ of issuance of the'certified: capy of
- this judgment in terms of the judgment of august apex court
case in Gul Ratjib Khan’s casé 2018 SCMR 963;”~(Judgment is .

attached as Annexure-G)

9. That the petitioner was directed by worthy High Court,  Peshawar to |
approach this Honorable Tribunal within.a statutory period commencing

from the date of :issu\an'ce of the certified copy of the.Judgment hence,



 GROUNDS:
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this Appeal, on the followings amongst others grounds inter alia,

1

That both the nnpugned not1ﬁc1t10ns along the retlrement order of the

respondent are illegal, unlawful w1thout authority, ‘based on mala

fide intention, agamst the prmmples of natural justice, violative of the

'-Constltutlon and Serv1ce Law and equally w1thout _]U.l‘lSdlCthIl, hence

the same are liable to be- set a51de n the best 1nterest of justice.
. ) :! .

That the appellant has been absorbed in the Khzyber Pakhtunkhwa

police then as per law the government of Khyber Pakhtunkhwa home

and Tnbal Affairs has no rlght to frame/make any mles for the

appellant, Hence the notlftcanons are liable to be set aside along thh_

the Ret1rement order Wl'uch was 1ssuecl on the basis of these .

notifications. -

That once the services of the appellant 1s absorbed 1n the Police then

all the civil servants rules will.be apphcable to the appellant therefore -

* the respondents are requited to treat the appellant as a c1v1l‘servant.

~

"I‘hat accordmg to absorptton notification dated 29/05/"019 the-

necessary entries were made in the service record of the petitioner
and the petltmner was upgraded to constable BPS 07 similarly the

appellant started drawmg ‘his salary aocordmg to BPS 7 and also -

‘- given arrears and I'lSk allowance.’

That the appellant is young and 'energétic civil serv'ant and -can

'efﬁczently perform h1s duty, so the order of retirement of the petltloner

'along the 1mpugned not1ﬁcat1ons are against the basic pr1nc1ple of-

servme therefore 18 hable to he set aside.

That Jmpugned notlﬁcatlons are dlscrxmlnatory m nature as othez S
fellow civil servants lel be ret1red after attammg superannuauon

. while the- appellant stood retlred at the age of 42 year ‘hence the

nottficatxons may please be _declared illegal along-the_ ret1rement order.



h.

»

i.

“~

e

k.

That both fhe'impugned notiﬁcation along with the retirement order

are against the constitution of Islamic Republic of Pakistan, 1973.

That the biasness of the respondants are very much obvious from the‘
- fact that while 1ssuance of the 1mpugned not1ﬁcat1ons and the retiring
orders the appellant was ne1ther heard nor even 1nformed thus all the
proceedlngs thereof are 111egal and agamst the basu: rules of the '

services.

That now :in august Peshawar High Court | judgmeht it was
cétegofically clarified that the appellant is civil servant herice the.
appellant is liable for all ‘the ‘benefits. available to. a civil servant'
similarly any imptigr;ed notiﬁéation h,as“n_o standings in the cyé of law

thus liable to be declared ':'illeg'al and against the accrued of the.

- petitioner.

Y

That while issuing the impugned notifications and the retiring order,

respondent department did’ not_bothered to take into consideration

that the appéllant is honest and dedicated o‘fﬁéial and left no stone

untumed to discharge his d luties.

- That the impugned notifications ‘and orders have be‘en passed in
“violation of law and rules of disciplinary proceedings and principles of

" natural justice. The authorlty wrongly and. malaﬁdly based the

1mpugned order% mthout giving anv reason whai‘soever therefoxe the

- impugned notifications & order are bad in law.

That the fundamental r1ghts of the petmoner have been v1olated due

- to the issuance of the unpugned notiﬁcatlons through whtch the

services of the appellant was taken into high risk.

On accepting thisi service appeal, the'impugncd retirémcm

order dated 08/04/2021 and notification dated 22/03/2021 along

_ with the amended not1ﬁcat1on dated 21/ 10 /2021 may graciously.
b¢ set.aside,,by declarmg it illegal, unlawful,. without dLl'LhOI‘lty,"

. based on mala fide, void abinatio and thus not sustainable in the

eyes of law and appellant is entitled for reinstatement in service




‘ ‘ ‘ o w1th '111 back benefits of my ‘and serwce from the date of 1mpucned

LR retlrement order. -

Any other relief not épeéiﬁbélly‘;wrayed for buf deems apprepﬁaite

; _lm the c1rcumstances of the case may also be granted
, Appellant

"' Through e
ro}lg" ‘ %}%% _
. Syed Roman Shah

. ‘ ~ Advocate high Court -
. Dated: 9.1/12/2022 Co

Cert:ﬁed that-as per. 1nstruct10n of my clxent no such appeal has been '
filed before this Hon'’ble Forw;n

. Lo ~ Advocate

. AFFIDAVIT o S

I, Azmat Ah Khan S/ o Gul Saddam Khan R/ o Hati Khel, Tehsil Takht -e- Nasratl
District Karak ‘do hereby solemnly ‘affirm and declare on Oath that the

' -contents of the above appeal are true and. correct to the best of my knowledge, _
i .
and behef and nothing has been kept slecret from thlS Hon’ble Tribunal.

Deponent

O QD f/\f '/u,,é_f




» BEFORE THE SERVICE TRIBUNAL KHYBER
L PAKHTUNKI—IWA PESHAWAR

- ‘Servic':e Appeal No. a ~«~/2c;}22;. ,'
| Azmet Ali Khan ..f.'. ........ SO l ..A....Ap-pellant
Versus ‘
Goire‘rn.'men‘t.of Klflybexl' Pakhtunkhwa and ethers......., ...... 'TReepohdeht.s S

-

. ADDRESSES OF THE PARTIES -

i

s --.A,Jmf!t Ali Kh'in S / 0'Gul Saddam R/o Hau Khel Tehsﬂ Takht-e- Nasrat1 D1strlct
l . I\.ardk o . ,l .

AN

i
Z! -

'RESPONDENTS | , |
1. Government. of Khyber Pakhtunkhwa throufrh Secretary Home and

Tribal Affairs C1v11 Secretarlat Peshawar ‘_ A .

2. . Inspector General of Pohce hhyber Pakhtunkhwa Peshawar
Regional Police Officer- Kohat reg1on Khyber Pakhtunkhwa oy
Deputy commissioner, Karak/CT)mmandant levies force Karak

. . 4. (

Appellant

yed ROm(ul bha_h
Advocate hgh Court‘

- T hroﬁgh

Dated: L1/12/2002 . i
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E BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUN HWA PESHAWAR

Service Appeal No. /2022

- Azmat Ali Khan ...... SR U OPPUPRIN IS TP SRTTRRTS A ppellant

’

. Versus

' Crbvernment of Khyber Pakhtunkhwa and others ...............Respondents

Application for the suspension of impugned notifications

dated 22/03/2021 and 21/10/2021 as well as retirement

“order issued by responmnt No.3 Dated 8/04/2021, so that

the appeilant may please to continue h1s dutv, till the fmal

demsmn of. thls service appeal

e

Respectfully sheweth,

1.

That the appellant has fi ]ed the abave mentioned appeal (the

facts and grounds of which may please be treated as part and
parcel of this application) in which the date has not been fixed

. yet,

That the appellant has. a good pr1ma faae case ancl very much
confident that the appep] may be allowed.

That till the impugned order of retirement the appellant was
performing his duty Wlth the respondent department. which is

very much evident from the order dated 08/04/2021, if the
interim: injunction 1s

not grranted the appellant w1il cause

irreparable loss.

. That the balance of |Conven1ence also lies 1n favo: of the.

appellant.

’That during- the-pendeincy of the Writ pet1t1on the Honorable

eshawar High court Peshawar was kind enough to suspended
Lhe impugned notifications; therefore this’ honorable tribunal is
pleased to suspend thelsaid not1ﬁcat10ns
j .
It is thelefore most humbly p1ay<,d that upon
' acceptance of this application the impugned

notifications and retirement. order may please be -
suspended and the appeliant may please be -
allowed | to continue his serv1ces txll 1he fmal '

<:11sposalI of the case.

L) eo (A =T

Apphcant / appe lant .
'Through //
, -Shah )

f Advocate High Court
i 0333 9918830

BARALL I e e )
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_*merged in the Provmce of the Khyber Pakhtunkhwa, and Federal Levies' Force,

N An
. Act A
" to pravzde for the maintenance of Khyber Pakhtunkhwa :
Levies Force and to enable its transition
to Khyber Pakhtunkhwa Pollce

1

WHIER;EASafter Consntutmn (Twenty-ﬁfth Amendment) Act, 2018 (Aet'.
No XXXV of 2018) the erstwhlie Federally Administered Tr:bal Arcas ‘Have been

estabhshcd v.mcler the Federa! Lev1es Force Regulanon, 2012, working in. the ssud :

areab,has lost its legal status for workmg in the merged dxstncts and sub-dmsmns,

AND WHE‘RFAb tt is in the best public interest to allow the Federal Levies Force to
contmue its functions in the’ merg,ed districts and sub divisions and to reguiate and’

mamtam it under the. administrative control of the Government of Khybe1 Pal\htunklﬁva

~AND W’HEREAS to achleve the ob_]ectlves it is expedlent to glve legai status to the .
Federal Levies .Force in the. merged districts and sub- dmsnons and to re-visit its
mstltutlomtl structure and funcuonal ﬂssxgnment for effectlve dISC!plll‘le better ..

i performance and opt:mal uuhty,

1t is-hereby enacted as follows: ' : e

1.  Short ht!e, applxcahon, extent and commencement. --~(1)Th1s Act. may be .

l»cal]ed the Khyber Pakhmnkhwa Lewes Force Act, 701 9.
(2)  Ttshall 'lpply to all the members of Levu:s Force. .

>(_{) It shall extend to the districts and sub-divisions of the Provmce of Khyber
P'lkhtun!\hwa as provnded in the Schedule. ‘ :

(4),‘ “It.shall come into torce at once.

2. Dd‘ mtlons---]n this Act, unIess there is anvthmg repugnant in the suo;eet or‘.v
COI‘I!CAI -

(a) “Code” means the Code of Cummal P‘ ocedure 1898 (Aet oi \Y ot_
; 1898);

(by “C'ommandant” means.the Con’mmandanf of the Levies Force; -

) (©) “Department" means theé Home and Tribal Affairs’ Department of
P, ' the Governiment of Khyber Pakhtunkhwa )

PN .
FE . !
'/'ﬁ“//&ﬂ?- (d) ‘Depul) Duectm Gcnem!’ means the: Deput) D:rectox General of
S ~ the Levies Force; : - ,

(e) ‘Dncctor C‘ eneral” means the ‘Director Genual of the LLVIEb
che - .

H -_“GOVemment” means- the Government Qf the’ ‘Khyber, -
Pakhtunkhwa, - o , o S -




(g) ,‘,‘Leviés Force” means the Federal Levies Force, established under

the fepealed regulation -and - re~constituted, regulated and’
‘maintained under this Act; :

() “Police” means the Khyber pakhtunkhwa Police;
) “prescribed” means prescribed by rules;
(j)‘ | "‘Provi‘néial‘Police Officer” means' the Provincial Police Officer of

Khyber Pakhtunkhwa Police;

k)  “public agendy”;means any depari:mcnt of Government, attached

e . - department, public authority, commission or autonomous body,

v : _ getup under any statutory instrunent, or public sector company or
' " body corporate, owned, controlled of financed by Goveriment;

' (1)‘ ‘ “repealed regulation” means the Federal Levies Force Regulation,
: ‘ZOTZ, repealed under section 15 of this Act; -

“(m)  “rules” mean rules made under this Act; and

(n) :“Schedule”rr‘leans the Schedule appended to this Act.

.3, Reconstitution and maintenance of Levies Force.—-(1)On commencement of
| this Act, the Levies Force shall be re-constituted and maintaied by Government in
Iaccordancc with the provisions of this Act and shall be known as the Khyber
| Pakhitunkhwa Levies Force, consisting of- C ce :

N

" (@) the Director General; .
| .. (b) theDeputy Director General;
' ' ©) the Commandant; and

, (d) all existing strength of merubers of the Levies Force working in the

merged districts and sub-divisions; as specified in the Schedule.

; - (2) T-he-Director General, Deputy Director General and the Commandant shall
" be.the. officers of the Police. o . '

.

(3)  The District Police Officer shall be assigned the additional charge of the

© Commandant in the same district. . <

(4) _ The Regional Police Officer shall be assigned the addifional charge of the

‘ . Deputy Director General in their Police Region.

. (3 The Deputy Director General, who shall be appointed by Government, m
consultation with the Provincial Police Officer, in such manner and on such terms and
conditions as may be prescribed. ' ‘

Explanation: For the purpose of this section, Regional Police Officer and District
Police Officer shall have the same meanings as are given to-theim, respectively, in the
Khyber Pakhtunkhwa Police Act,2017 (K hyber Pakhtunkhwa ActNo.IT of 2017).

4. Superintendence. ‘administration and control of the Levies Foree.---(1) The
overall power of superinténdence of the Levies Force shall vest in Goverriment.

(2) . The general administration and operational control of the Levies Force

" shalt vest.with the Director General to be exercised by him either directly or through the

Commandant in the district. - Caain
Commar the district. - )/90// M//\
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5. Powers and duties of tﬁe Levi¢s Force.-~-(1) Notwithstanding’ anything
contained, in.any othier law for the time being in force, the Levies Force shall have the
parallel policing powers as arc assigned to the Police under the Code. )

()  Without prejudice to the generality of the forgoing policing powers under
sub-section (1), the Levies Force shall perform such institutional or organizational
functions and duties as provided under the Khyber Pakhtunkhwa Police Act, 2017 -

(Khyber Pakhtunkhwa Act No.Il of 2017). - ~ R

6. Liabilities of officers and members of the Lavies Force.~—(1) It shall be the
. duty of every member of the Levies Force to obey and-execute all laviful orders and
instructions, issued to him by the Commandant or any other officer duthorized by him in
' this behalf to issue such orders and instructions. . ' — -

l : ) The Levies Force shall be an essential service and every méinber the:re;of
shall be liable to serve whenever he is required to serve by the Director General..

i7.  “Constitution of Selection and Promotion Committees.~-Government shall

- notify the Sélection and Promotion Committees for recruitment and promotion of

- employees of the Levies Force.

8., . DPostings, transfers and distribution of the Levies Force.m(‘l) The
- Commandant shall be competent to post-and transfer members of the Levies Force within
the district. ) ~ a ' : -

1 (2)  The Director General shall be competent to post and transfer members of
' the Levies Foree from one district to another. : SRR )
: . (3 Subject to the decision of the Department, a sufficient number of members
| of the Levies Force shall be placed at the disposal of the District Administration in .
' \'performing its legally mandated functions. : ' o

i9, - Absorption.—=(1) Notwithstanding. anything, contained in any other law for the
time being in force, the members of the Levies Force may be absorbed in the Police,’
subject to the procedure as may be determined by Government, B

Q@ Until their absorption in the Police, the members of the L}eviesForce shall
be goveined by their existing terms and conditions of service under the Federal Levies
- Force (Amended) Service Rules, 2013. :

" 10.  Assistance and support to Government functionaries.---On the requisition of

" the District Administration, the Commandant shall provide assistance and support to the
District Administration and Heads of all public agencies in the District, required for

performing their official duties. - ' : : :

B : L]

1. Power to make rules.--Government may male rules for .carrying out the

" purposes of this Act.

12.-  Act- to override other lawé.—;-The: provisions of this Act shall ‘be in force
. notwithstanding anything repugnant or contrary contained in any other law for the time
being in force. S . : i

13.  I[ndemnity.~--Except as otherwise expressly provided i this  Act, no. suit,

prosccurion or other legal procéedings shall lie against any-member of the Levies Force,

Government or any otlier authority for anything which is done in good faith or intended
- tg be done under thisAct or the rules. . ' o

Explanation;The phrase “good faith” shall have the same meaning as given to it

in section 52 of the Pakistan Penal Code, 1860 (Act No.XLV of 1860). N .




14, Removal of difficulties.——-1f any difficulty drises in giving effect to any of the

“provisions of this Act, the Departmentmay notify a committee t0 take .a decision not .
“inconsistent with the provisions of this Act, as may appear.to it t0 be necessary for the -
~ purpose of removing the diffichlty. ' .

15, ‘Repeal and savings.---('l) The Federal Levies Force'Régulation,?.(_)nand the
Khyber Pakhtunkhwa Levies Force Ordinance, 2019 (Khyber Pakhtimichwa Ordinance
"No.[ll of 2019) are hereby repealed. S C ' '

2). NotWithstanding the repeal of the Federal Levies Force Regulation,2012,
under sub-section(1), the Federal Levies Force (Amended) Service Rules, 2013 shall |

4 " continue to remain in force and the terms and conditions of service of all the members of
~ the Levies Force shall be governed thereunder until pew rulés are made under this Act. ’

(3  Anything done, action taken, rule made or notiﬂcatior{ or orders issued '

: iu’nder the Khyber Pakhtunkhwa Levies Force Ordinance, 2019 (Khyber Pakhtunkhwa ;
| Ord. No. 11l of 2019), and the Federnl Levies Force Regulation, 2012.shall be deemed . ...

‘ valid and the same shall not be qailéd in question in any Court of law.

i
s

; SCHEDULE
: [see section-1(3)] '
. Part-A
- §.No. | District.. -

1. | Bajaur.

2. Mohmand.
; 3. Khyber.
L 4. | Orakzai.
' 5. | Kurrum,
|_‘ 6. 1 South-Waziristan.
i 7. | North-Waziristan.

. "
Part-B

S.No. | Sub-Division.
~ 1. HasanKhel in district Peshawar.

2. Darra Adam Khel in district Kohat.

3. Bettani in district Lakki Marwat.

4, Wazir in district Bannu..

5. | Jandola in district Tank.

6. Darazinda in district Dera tgmail Khan.

/ .

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA. ‘

(AMJAD ALIL)"
- Secretary. .
Prgvincial Assembly of Khyber Palhtunkhwa

e
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of Puli.c Officar “hyber
Paltui.rwa PesHawed.

Notification.

ITe. 4473/GB : Oated Peshavar 29/05/2018

. ogovincitel Potce Officzs v oer Pakan T wreva 18 pleased to
¢ o iCrate th = Toweng rank . ..vies and H:s.laTr Force for "l.e
DUrROosE of ». .. inductior Lworption v . yber Paktu. mva
erith imamediate sfect i

e bt by re—

5. No_ _|FiomRanxin —viess hisadar | To Rani in Police ]
Sepoy .- "Ccnstable BPSOT

o= =T = L oSty 1
2 ~leace Nam | Corstable A-1 BP3-G7 |

3 Naik ’ T vaag;stable 2.1 LHC|
S el e
4 " Hawsid... Head © astable BPS -

\ ! —— o , 08 o -
'—u  Naib Subidar \Assistant ‘Inspevtor |
— RN ¢~ 15% W |
', _6_: ~ o gemdar - S22 Inspector BPS-14 |
-7 | Subidar Major ______ \Inspector BPS-13

Sd

siuhammed Naeerr Khan PSP
Tnspector Gencral ot Police
Uhyb 2x saintunldiea

v

-
Zopy fborase u

Soorotary Establisimeat Khyber Pactunkhwa Feshovar.
S.:cretary Finunce Department Gov.: of XP Peshawar.
Sucretary Home & T-iple Affanr Deparument Govt: of KI
£ raia’™Val
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, Saddig Baloca Fo.
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.0y 7 covmumemors HYBER F*Aa{L!TUM«.HWh
' ‘%.g% g - HOME & TRIBAL AFFAIRS DEPARTMENT
e ‘”‘*w _ . PESHAWAR
TR ' N, SO(Palice- ll)!-!DJMKDILewe.J!\‘l:xc 12020
S~ _ Daled. Peshawat the 22- 32021
» To T ‘
X The Dreputy Commissioner, .
1. ,M‘a{akand :
' S : "2, Swal R L
IR - 3 UpperDir * -~ C e o - .
- T 4. Lower Dit- - o - -
S 5. UppefChllral . S ' o S
-+ 6. Lowar Chitral . Co :
" 7. Kohat 7
8. Hangy
8, Narak

10, Lakki Manvrat
1‘1 Torghar .

LT SUBJECT: CWER DIRECTIVES - Rcsmmmm ‘OF SCHEDULEM-

. QF FEDERAL LEVIES RLLFS 7013 AND SCHEDUL th! OF
PROVINCIAL LEYIES RULES, 2013

t

peat St I am Hirected o rafer (o the subject noted above ando fpm;atd herewith’

' approxad notification: rx=gammg amendments m Federal Levies Rules, 2@'113 in

T ,com'?l anca of the Provincial Cahmal Dems:on dated 24-02.2021, Tur further necemary
" action wuh mtlmallon to %h:s rieparunan' Pl asH,

Encts. fm abova -

Yours fa‘lhfully,

' PR 5 N
. . . Saction Offic r\PuiEcwli}
- Co_py of the sbove 15Jorwamod 10 | tha‘ SR T ) o

e .

. ‘.ectlf*r Officer {Cabingl), Adrinistration Deapmnerl‘( Ahyber
Pakhitunkhwa with’ tefnrence 1 tha ietier No, SOL{‘F&ADWH 5113021
dated 08-3-2021..

. Seciien Officer (D/AB); Homa Donanment with referance 16 the telter

"No. SO(D/AB)HDIE-8/2020, duted 15-3-2027 in- compliance’ vf bO

. ‘ {Cabinet), Administration Depariment islter quoted sbove,

- .. = . 3 Ascistant to the - Commls ioners of falekand, H.x.rara Kohat hnd '
: - .Bannu, for information vlaase. —

4. Dislrict Aczcounts "Officers, u%alakand Swal; lpper Dir, Loww Dir,

“Upper Shitrad, Lownrgzhnim' Kaohat, hrmgu hur.n Lakkl Maewa! angd

Tosghar .

PSI ihe 3»—(.u,!ary Hc:mca Ucpmtment

RS 10 tne Special Secratary-il, Home Bepanmem
.Maler Flie

Ny

. . . . 1 .
- - . N . ) . . - -

. "™ Saction Olficyd (Police-H)

ﬁ’/ Mﬁ
[ R .
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To be.s substltutod no'mcaitcm nf even No 8 data.

‘..l
R GOVERNMENT OF KHYBER PARHTUNIHWA
¥ Y  HOME ARD TRIBAL AZFAIRS DEPARTMENT
") ¥ \: . AD iﬂ"‘"..l‘.‘”‘
;’*’5‘5 i C wonEcanol
.T_a "‘ L
.t Pashawar, da(ed the 22».‘-2021‘

]b&a d,OgPoh:u-lt} MKDILovles!MiscﬂO"O' i'\ CRACISE

e r"- o ‘conlerred by Qec'mn-g of the PATA Levies Force Regulauon‘

" Govarnment of Knyber | Pnk‘w*mk‘\wa is pleased € girect that in
Levies Force Service (Amnndtﬂd) Qules, 2013, he follawing furliier
be madé, namelyis :

B ' A_.m__ﬁn_d‘gnunis .

i

inthe said ralesi- .
An Rule 4, sub-rute (1), the funomnq .,*\ali be 5 ..ubsulu\ed

~recruigmant and promnlmn upto the rank of “subudar
Ptowded that the 2p7 10inting aulr-oruy

-

of. the powers

mz the’ Provmctal
the PATA Federal

arrmndmé‘ nts shall

numely

()] c:xmrnanclant whiall b»elha appomung author'.ty for lm!mt

-
— .

for pUrpest of

promoticn 1o the posls of Subedar M: A]Qf and Sunenmﬁndcn\q shall be

xl For Rule 17, 1ht- (Dllt.wu‘g shoit be' Wumuiuled name iy

Secretary, Home Depattmant.”.  * - T ’.,.

A Rehramenl. All Levy personnel shall relre as per «mnadu\ryll! and 1o

- axten..xoﬂ Int senm:a aﬂer m\lremam shan e granled“

sSchedute-it,
sie naie 17

~

-
—

ﬁ ‘For Schedum»m the \’onnv»mg shall be subsmutcd namely

-

—
1

'
—

2]

No. Nume af the Post) Renk [

Euaification for Promation
\ N .

|
|

On the Dasis of aeruomy-
cum-laness  from  amongst
he Sybenars - -having
. Intermadiate Qualification -

Subrdar Major{B3-33)

x,mmn o) -u’\m..r:l
;\‘13

'fl:!-l_ﬂy SR r.rh:a.a ar

Threa-Yuars' Semnvice a3

Subidar Major of Sty

Years of age whichaver |-

is garher -

"By promauan, i ihe bawis
of Semomy Gum Finess In
©the  tollovang mannear,
n..1ne1 Y

TSunecar (88-13)

. - Fify Percent 150%:)
R C from smorgst ing
- e g -Naik Subedurs

: - Ravng  intermeainte -
qualmca\\on and

s T
- . ’ . [% ) -

(i F:h" ‘Peicent (50%)
from BMORGSL Nam

Thurty - Fve Years
| sernice o Five Yeras
senvice 2L gubc.d..l Qi
‘Sisty  yests oof age
yehICnEver 1§ Barier |

!

hownan

snlmromer st

A . Subudars - nawngs
’ Sesondary  School ‘
Co ) . Ceruficate i S
L2 '\Narb Sunadal (B83-13). T @y pramotian, on the Dasis Trany . loree  Years -l
: - © of SenvontCum Filngss in Sorwck of Heven Years'
the . fcllowing manner, Sence as Mah
~ hamsely Subeoar of Sixly Yeals
- Sl ) Py Percent (S0%) frorn j of  age whhever s
l . amongst the Hawaldars \ agcher, o
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“ﬂ

“quahficaton, and

- {u) Filly Perceny '(‘30"/!) from k .

" amongst Hawaidars ,

-

|
S e
‘[‘ S. No. \ Mamg of thu"‘Post 1.Rank

Qualification for P:gmnt[oﬁ ; TLength of Gervice ]

Y 3 Ha;.vzii:;lar {BS-OEI

Age
Thirly One years service
or Three ycurs service

as Wawaldar ar Fifly -
Qne years of age, . '

5 | New (8597

‘whichaver 1s earlier. |
Twenly Nine years '
service of Threg years:
service as Nak of Foaty
‘.Engnt years ol age,
Vgnichever 1S garker

}

' B
N AL"“ 3 t - .
& -y Winaw (BS-06} -

—
Ed

B
—

Twenty Seven years
service of Three years
- | gervice s WNakor
- Forly Five years of age,
whichever 1S earner,

-

w1 Sepcy (BS-05).

A

Twenly Five years

service of Foity Two

| years of age, wnichever
-} is eatier.” - .

Copy forwardad to thess

Chmo@uO@mAYN

Mo

Cepartment

Principal Secretary to the Governor, Knyber Pakht

Al Admintstrative-Secretaries
Registrar, Peshawar High Count, Peshawar. - !
All Commissioners, Khyber Paxntunkbwa - ,
All Deputy Commissioners, Khyber Pakhtunkhwa,
Provincial Police Officers, Kh
Al Heads of Attached Depantme
PSO to the Chief Secretary, Khyber Pakhlunkhwa
Accountant General, Knyber Pakblunkhwa
Trrecuon information; Khybor Rakhtunkhwa. 1 ] ]
The tAsnger Government Printing & Stationery Deparntment, Khyber Pakrtunkhwa,
ve Notification in the Extra Ordinary Cazette of ' |
0 copres {Printed) of the same to the Home

‘g s reguested 10 publish the abo
#nover Paeniunxhwaand supply S

S SECRETARY TQ )
GOVERNMENT OF KHYBER PAKHTUNKHWA,

HOME & TRIT-\L AFFAIS DEPARTMENT

yber Pakhiunkhwa.

'l:

Jnkhwa.

s{ccunn Oifidet (Police-1l)

.~

"

- Prncipal Secretary 1a'the Chisf Minister. Khyber Pakhtunkhwa '
ta Goverament of Khiyber Pakhtunkhwa.. _

- . -

atin Khyber Pakhiunkhwa. -

34 - A
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Noor S Shadi Khan Sepoy 20-Aug7 281121877 2?'03'21 0days q 22days '

R S sdays
Zahi I\awaz sio / ; oy 24Years, 11 monihs, 43Years, 2 months.
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3. Section Office {Budget) Home &TAS Demrtment Khyber palhtunkhwa, Peshaww o
"4, AsSistant Commissioner Karak, 8.D Shah g, Takht-e-Nasrati inDistrict farak. |

5 Dtstnct Account Officer Karak, aiongw:!h source-il form for necessary action. . o ‘ -
6. Subedar Levy Force Karak. : S ' L . : o
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4.  pEFORE THE oESHAWAR HIGH GOURT

MINGORA BENCH (DARUL QAZA SWAT

W.P. No. &,6‘;}._ M/2021

1. Muhammad Ghafar {Natk), Regt / belt No. 02,
o. Nowsher (Naik), Regt / pelt No. 03, |
3. Inayatu''ch (Lance Naik) Regt / be't No. 5,

4. Umar Balkht Lapce « ~qik Regt / beid No 20,

5. Muhammad Yasin Lance Naik Regt / belt No.21,

6. Alchtar Munir Lance Naik Regt / belt No. 22,

7 Israr Ud Din Lance Naik Regt / belt No. 23,

8. Sardar Hussain (Sepoy) Regt / belt No. 225,

9. Amir Rahman (Sepoy] Kegt / belt No. 226,

10. Shah Hussain [Sepoy) Regt / belt No. 250,

11. Mukhtiar Ali (Sepoy) Regt / belt No. 251,

12. Usman Ali (Sepoy) Regt / belt No. 272,

13. Attaullah (Sepoy) Regt / belt ifo. 273,

14. Muhammad Nawaz (Sepoyj Regt / belt No/2’7’4

15. Tarig Mahmood (Sepoy) Kegt / belt 17o. 288,

16. Sajjad Ahmad Sepoy/ Tailor Regt / belt No. 262,

17. Muhammad Nagem Sepoy/ Gardner Regt / belt No.
263,

18. Sam. *-!lah Sepol / Cook Regt / velt No 264
19. Mian Umar Khan Sepoy / Carpenter Regt / belt No.
256, .
FILED TOCL“WH 7ada Sepoy/Mason Regt / belt No. 257,
Fazal Ma 'a Sepoy/Perter Regt / hzlt No. 269,
30 NAR&WBacha Khan Sepoy/  -obt Régt / .t No. Z29¢C,

> \’\V 23. Muha 3
KAddlt\lonal osisiimr mmad Ismail Lance Naik Regt / belt No. ____.

n4. Waqar Habib Lance Naik Regt / belt No. 25,
25. Irfan Lance i Naik Regt / belt No. 27,

Y N T = i
A ] -1
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K 20 . Sajjad All L.nce Naik \RCJC / pelt No. 28,

27. Saida Hussain Lance Naik Regt /7 belt No. 29,

28. Muhammad Diyar Lance Naik Regt / belt No. 30,

29. Akbar Shah Sepoy/Electrwtan Regt / belt No.
ey, Swat Levies at office 5 the Deputy
Commissioner dis. rict Swat at Saidu S“L(‘iﬁ?>

30. Haidar Ali Sepoy/ pentert Regt/belt No._ .4/5

31. Rahmut Al

o 32. Sultan All Sepoy/tailor Regt;/belt Na. %58,
33. Sarfaraz Khan sepoy Regt/ belt No. 227,
34. Shaukat Ali Sepoy Rz c't/belt No. 252,
35. Sana Ullah S/po_;/ﬁlectnctgn Regt/belt No. 271,

36. Shaukat Rahman Sepoy Regt/ belt No. 2.)3

S

...Petitioners
VERSUS

1) Khyber Pakhtunkhwa through Chief Secretary to

Government of Khyber Pakhtunkhwa at Peshawar,

2) Secretary to Government of Khyber Palchtunichwa,
Home and ‘Tribal Affairs Department, at Peshawar,

3) Commandant Swat Levies / Deputy Commissioner l

District Swat ‘at Saidu Sharif Swat,

4) Islamic Republic of pakistan through Secretary to

s 6Goaernment of Pulkistan SAFRON Division at
\M ¥slamabad, '

TP "
@§§J Secretary to Government oOf Pakistan SAFRON

division at Islamabad

.....tespondents

30 MAR 2021 %%MZ/ .
& = . A —
, <Additional Registrar Ad TEST

EXAMIKER
Peshawar High Court
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20.0'4.2021, they have been retired from
service wilh further prave- that they be
reinstated into service from the date of their
retirement i.e. 20.04.2021 with ai! back
benefits. In alternative, they have prayec
that the respondents be directed to treat
them at par v.h erstwhile F. . i 4l Levies of
Federally Administrated Tribal Area (FATA)
and' absorb them in police and; grant them
full penwionary benefits.

2, Likewise W.P.Nos.333-M72021,
334-M/2021, 335-M/2021, 338-M/2021,
345-M72021, 1026-Mr2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,
34-M/2022, 212-M7202 and 993-P/2022 the
petitioners have made (e following prayer.

“On acceptance of this writ
petition, the iImpugned Notification
SO (Police-il) HD/ MKD/Levies/
Misc/2020 Is agalnst law and the
fundemental rights guar nteed by
the Constitution ¢’ Islamic
Republic of Pakistan, 1973, rmay
be declared ilfegal vold ab Initlo

and of no legal effects on the
rights of the pstitioners.”
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Similarly, in COC Nos.38-M/2021 in
WP.{VO.357-M/2021 and COC No.436-
P72022 in W.P.No.1335-F72022 petitioners
seek nutiation of coriempt of cout
proceedings agalnst the respondents for
violating the order of this court dated
21.04.2021 passed In W.P.No.367-M/2021.
3. Brief facls of the case(s) are that the
petitioners were appointed in the "Swat
Levies Force" as Sepoys etc. and presently
terms and conditions of their services are
regulated by “Provincially Administrated
Tribal Areas Levies Force Regulation 2012"
whereunder besides PATA Levies Force
Rules, 2012, PATA Laviqs Force Service
{Amended} Rules 2013 were also framed.
Rule 17 ¢.f the Amended Rules 2013, deals
with the retirement of personne! of the
force, which was amended vide notification
dated 12.12.2013 in the manner that “All
the personnel shall retire as per
Schedule-lll and no axtenslon In service
beyond retirement shall be granted”, On

14.07.2020, vide Notification No.SO

/< ,_/[ﬂ//'
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(Police 1)HD/1-3, rule 17 was further
amended by deleting schedule-IV as "All
uniformed force shall retire from service
on attaining the age of superannuation
i.e. Sixty (60) years or they may opt for
retiremen: after complefion of twenty-
five (25) years regular service”.
Thereafter once again ihrough certain
modifications rule, . 17 was a.mended by
4.ving life to the u veted schedule-ih of the
rutes 2013 as under:- |
“Retirement; All levy personnel
shall retire as per Schedule-ll
"and no exténslon in service

ofter retiremcal shail - be

granted.”
4, Belng sggrieved from the ibid
a;nendment. the petitioners have filed the
instant pelitions. |
5. Pursuant to the dircctions of .this
~court responden.ts have filed their parawise

comments, wherein issuance of the desired

writs has been opposed.

-

3. Learned counsel representing the

petiloners vehemently argued that the

;[
%//&% //. a

—
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impugned Natification ls arbitrary, perverse,
iilegal, lssued without lawful authority and
mala fide intention just to deprive the
pétithners of their vested rights accrued in
their favour hence violative of their
fundamental rights guaranteed under the
Constitution and thus not sustainable in the
eye of law. That though the impugned
Noatification was issued under the reguiation
2012. However, after the 25" Constitutionat
amendment, the said regulation does not
hola field, theree’e, the impugned
Notification is fiable to be set aside.

7 Conversely, worthy AAG
representing the respondents opposed the
arguim..”.w 50 advanced by wamned counsei
representing the petitioners at the bar while
arguing that after the 75" amendment the
Provinclal Assembly passed the
continuation of 'aws Act No.11 of 2018
through which the laws applicable to
erstwhile PATA were allowed to continue
including sProvinclal Administered Tribal

Areas Levies Force Regulation, 201 2" and;

p2
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woocosie the imp ned Notifizatiny wog
issucd per iaw which does: not reguire any
interférence by this court In its writ
jurisdiction  sinder  Article 100 vof the
Cemdity " 1. Furtmer, pot. o1z are Civi
Szivanis, and; matter in questicn revolves -
around the terms and conditions of their
suervice which is (ne erslusive dornain of
Service  bunal a5 s~ the
; rrisdiction of this court [s barred given_the
explic* provision of Article 212 of the
Constitutic..
g, .ord, Fecord peit . od,
9. Sefore discusz ig merits of the 2ine
v deem it approcriate to discuss the
background of the matter in hand to
properly comoarehend the issuc invelved
therein, 7 ot mentianieg hat earller
the services of the Levies ~orce were dexslt
with under the Frontier Irrequiar Corps
(FIC) rules, 1962 which was substituted bv
"rovincial Ao nistered Tribe forors
Levies Foroe Foguation, 20127 regulation)
a~d under.the said reguiation "FATA Levies

SO ped

e
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Force (service) Rules, 2012" were framed
for Provincial Levles Force. While separate
service .rules were aisd framed thereunder
for PATA Federal Levies Force performing
duties In "PATA" known as "PATA Federal
Levigs Force Service (Amended) Rules
2013. Rule 17 of the ibid rules deals with
the retirement of the Levies personnel
which was amended from time to time.
However, pelitioners have  become
acg e ed from the .mpugned Notification
vide which the petilioners' retirement age
was altered which is challenged' by them
through Instant petitions.

10. The main contention .of the
petitioners is that after 26" amendment the
regulation has lost its efﬁcacy'ané sancfity
" and has become redundant, therefore, the
impugned amendment under the said
reguiation is il.cgal being void ab initio. it is
worth mentioning that 'after the‘ 25"
amendment in 2018, both FATA & PATA
were merged In the province of Khyber

Pa.uiunkhwa and F:deral Lovies Force

ATTESATE
E{ANIANE IR
Peshawar Yigh Cour,
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working in FATA was merged into the
regular police of the province. Albeit, In
Malakand . .sion, Levies “~ce is still
regulated by "PATA Federal Levies Force
Service (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa Act No 111 of
2019 through whicr the laws prevatent in
erstwhile PATA at the time of 25"
amendment were allowed to continue
including regulation 2012 which stil! holds
the fie'd and as such the same Is a valid
instrument, Therefore, impugned
Notification was issued by the respondents
with lawfut authority,

11. Moving toward the status of the
petitioners it iz worth mentioning that earlier
this court while deciding W.P No 528-
M/2016 (lkramullah's case) determined the
status of personne! of the Provincial Levies

Force as that of civili servants in the
folowing terms:-

“19. The Provincial Levies Force
(“Force”) was grented statutory
cover through Khyber
Pakhtunkhwa Regulation No.1 of

o I
Yl
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e it
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2014 ("Regulation ). Paragrap

No.3: of the Regulatron e,'nwsages
ror consututlon and estabhshment;:,m .

of the Force and rts l'unct:on.s“For'E

.ease reference paragraph Nos 3"1 L

and 4. of fhe Regulauon arefj '
reproduced as. under'- L ren

“3, Power to ) Constrtute and.'li'i':-"

mamtaln by the Force and !ts



Ges

be guided In accordance with this
Reju tion and the rulo...

(3) Tho head of the Force shall
be Commandant in his respective
jurisdiction.

(4) Secretary to Governmen,
Home and Tribal Affairs Department
shall be the competent authority of
the Force.

(5) The Forve shall consist of
such ranks and number of officers
and members and shall be
constituted in such manner as may
bo prascribod by rules.

(6) The officers :nd members ¢’
the Force shall receive such puy,
pension, eliowances and other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7) e officers and menfbers of
this ~orce shall wear suua uniform as
may be prescribed by rules or
instructions.

(8) The é&dministration of the
Force shall vest in the Commandant
in his Jurisdiction  who  shall
administer - in accordance vl the
provisions of this Regulstion, rules
and Instructions.

(99 The Commandant shall
exercise his powsrs and perform his
functions  under the  general
supervislon end  directions  of
Govemment.

WL
)/@, /3
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fficers and. membem 'ofj;ﬂ the

. security of ass:gned ]unsd:ctron end A

Force.—An off‘cer or member of the ST A
Force shali- . o 2
take effechve measums for ensunng.

for safeguardmg against acts A of.'
unlawful tnterference . _
prevenl unaufhonzed persons and':' P
vehicles from access o the terntonal -
;unsdtct!on, ' , -
take sffective’ }héé'sfﬂres“: for,
:preventfng sabotage placement of._.,

car bombs. loh‘er bombs, ﬁangemus :
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'Exchequer and periorms  the
policing service in the erstwhile . -
PATA. ‘ | ‘
21, Having sald this, we would |
now refer to the crucial issue as to
whéther the employees. of lne
Force ‘can be termed as a civil
_servants and as such they cannot '
maintain a constitutional' petition

 before this Court for enforcement -
of the terms & conditions of their | .
service. ; h
22. The connotation - ‘civi

' : sefvant' is deﬁﬁed and explained

in reépect to the Province of
Khyber Pakhtunkhwa, in the Cwnl_
Servants Act, 1973 (“Act, 1973")
For ..se reference, "ve would
refer to Section 2 (b) of Act, 1973
which reads as under -

w3 Definitions.—(1) In this act, .
uniess - the context orherw{sq

raquires the following expressions
_shall have e meanings hereby
respactively assigned to them, thatis
{o say-

{8) e . _—

'(b) "cwl! sen/ant" means a person who :s o

8 momber of a crwl service of the '
' Dmvince. or who holds & c:w! posr In
“'connection wlth the affairs of the
va!nra. but d005 not inc!ude«— .

E)(A P
Peshci» <F -isqh Cousrs
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(i) e person who is on deputation to the
Province from the Federstion or any
other Prevince or other authority,

(i) a porson who s amployed on

. conlracl, or on work charged basis,
or who is paid from contingencies; or
(i) a person whd Is @ "workar” or
“workman" as defined in the
Factories Ac 1934 (Act XXV of
) 1934), or the  .Workman's '
Compensation Act, 1923 (Act Vil of
1923)" o '

23, The perusal of the de,ﬁhltlon_' |

. would show that a merribér ofa
G/l service of the Province of
who holds a civii post in
connection with the affairs of the
Province is civil servant. ~ Al
Pakistan Services are. explained
in Article 260 of the Conétitution,
which reads as under:-

Cerbsasernnraeosarat

*service of Pekislan" means any
service, posi or office in connsulion
with the effairs of the deoraflon or
- of @ Province, and includes an All-
Pakistan Service, service In the
Armed Forces and any othsr service
deciarad to be é servica of Palds!an
uy or under Act of [Majlls-e-Shoora

e
VS
| ATTESTED
EXANWN<-ER
‘Peshawar i9h Court



(Parliament)] or of & Provinclal
Assembly, but does not include
service as - Speaker, Depuly
Speeker, Chairman, Depuly
Chairman, +rime Minister, Federal
Minister, Minister of Stafs, Chief
Ministor, Provincial.  Minister,
[Attomey-General], . [Advccate-
-General},] Parliament Secretary] or
[Chalrman or member of a Law
Commission, Chairman or member
of the Council of lslamfc' ideology,
Special Assistant lo the Frme
Minister, Adviser to the Pnme
Ministar, Special Assistant to a Chief
Minister, Adviser to a Chisf Minister] .
or mamber of & House or @8

Provincial Assembly;

Whereas Aricle 240 of the

Constitution envisages that:-
240, Subject to the Constitution, the
appointmenis fo and the conditions
‘'of service of parsons in the servics
of Pakislan shall be determined - '
(8 .eeiinns SUBNTHTRIREIN
(b) In the case of the services of
a Province and posts in connection
with the affairs of a Province, by or
under : Act’ of the - Provincial
Assembly. A
Explenation.- . In- this Articls, “All-
Pakistan Service" means a service
common fo the Federation and the

Provinces, wh:ch was in ex:stence‘
‘Immediately befom the commencing

>/§//§/¢/4/
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day or which may be creai: d oy Act
of {Majiis-a-Shoora (Pariiemaont)]".

24. The Phrase “performing In

.connection with the affars of

Federation or for present matter
Province” was elaboratzfy
explalned . the case of

Salahuddin_and 2 others

Frontior Sugar Mills & Distillery
Ltd.. Tokht Bhal and 10 others
(PLD 1975 Supreme Court 244).
In the sald judgmeni, the Apex
Court has held:

"Now, what is meant by the phrase
“parforming functions in connection
with the effairs of the Federation or 8

Province”. It s clear that the

reference is to govemmental or State
functions, involving, in one from or
another, an element of cxercise of
public power The functions may be
the traditionel police functions of the
Stats, Involving the meintenence of
lew and order and other regulatory
aclivities; c¢- they may com.ise
functions purlaining to economic
Asvelopment, social walfare,
education, public utility service and
other State enterprises of an
Industrial or commercial nature.
o~dinanly, these funclions would be
ben‘onned by persons or agencies
direclly appolinted, controlled and
financed by the State, lLe., by the

,///f it

=

AT’% =2

D
Il-w{étv’

EXA \hl ER

Poashawarl

igh Gourt



. A—t | . .

ot
r',.///gy@v
N

16 @

Federal Government or a Provincial
Govemment”

25. Adm tedly, as evident from
the hare reading of paragraph-3 &
4 of the Reguiation, the present
petitioners are performing policing
service In the erstwhile tribal area,
however, thelr  terms and
conditions are being reguiating
through Regu.ction No.1 of 2014
and after the omission of Article
247 from the Constitution; through

.a provincial statute i.e. the Khyber

Continuation of Laws in the
Er .-vhile Provincially Administered
Trnbal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. lil of 2019),
the operatlon of Regulation No.1 of
2014 was continued. Thus, the
essential criteria for being a civil
servant .. that the person holdirg
the post must perform his functions
in connection with the affairs of
Federation/Province and the terms
and conditions of his service
should be determined by or under
the Act of Parliament/Provirc.al
Assembly. re Apex Court in the

case of Federation of_Pakistan

through Secretary, Ministry of
nterior ] Division

Is!~m=abad and 2 othars vs, RO-

Pcshawar Yigh Cour.
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177 Ex-DSR_Muvhemmad Nezir
(1998 SCMR 1081}, while dealing
with the case of an employee of

Pakistan Rangers has observed
that;

“7...Perusai of these ‘rules clearly
shows that they are all embracing,
and therefars, under the emendment

‘of section 1 of the Pekistan Rangers

Ordinance, these rules would prevail
o ar the Rules of 1373, The Pakistan
Rangers Ordinance was promuigated
to constitute a force called the
Pakistan Rangers for the protection of
and maintenance of order in the
border areas. Since with regard to the
status of the members of the force the
Pakistan Rangers Ordinanca is sifent,
therefore, it can be safely said that
the employees of the Pakistan
Rangers will be deemed to be clvil
servants as they are performing
duties in connection with effairs of the
Federation . .. hence under lhe
Service Tribunals Act, 1973, en
appeal by a member of the Pekistan
Rangers regarding a maller relating
to terms and conditions of his service
Is competsnt befors the Federal
Service Tribunal...”.

26, Similarly, n the case of
Commandant, ._Frontler
Constabulary, . Khyber

Pakhtunkhwa, Peshawar and

Pe

e Mt b

M
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[ a0

ExXanterdis

shawar Wigh Coign



6D

<

others 'vs._Gul Ragih Khan andt'__j"l.f‘:‘ |
R rﬂlg_r_s__.( 018 - 'SCMR '903), - the’ e
S '_‘.Hon ble Apex Court has elaboratetyi‘-;’; R
':'-_'A'f...examlned serwce structure of the;n_,:.l:'_ .

- i.r employees. . of Fronher LR Ee
Constabulary. whlch is establlsned
:'_‘under Frontler (‘onstabuiary Act--.{-, A
'.---(Act-xm) of . 1915 LRelevant i L

'paragraphs of ° the sald judgment“‘j

.are reproduoed as under -
X - Three’ bmad S o .
"estabﬂshmg the stafus and character r - o

R © 7 of & civil servant emarge from" ‘the. ‘
‘ " Conslitutional mendata of the afo.-a--" S
. "golng Artlcles.. Flrstly,,under Amcle
240(&) "o‘f} “the Constttut:on. ; R
: appomtments to ‘and the terms and . '. ‘.

--conditions ofservlce of. the persons in -
the wservice of Pakisten". are be SR
determined by or under Act - of' I

" Parliament. Secondly, by vitue of -

" Aricle 260 of the . Constntutton,: ;
;"serwca of Pakistan means:. any ~if, _
‘service, post or offce in. connection .-'-
with the affairs of the’ Federat:on '

Thirdly, under’ Article 212(1) (a) of the
Constttdtxon {ng exc!uswe }unsdrc(ron
{o adjudicate dlspu.es‘(e!a!mg ‘to the
terms and conditions of bersons who
" are in the service of Pekisfan vests.dn
an Administrative Trbunal, namely, )
the Faderal Serwce Tnbbnal These
tests - are menuonnd fthe

M_qhammgq Mg 'Or-U§e case

<f“"g.|

T o "_\‘T ” el
- Peshaway i—‘*q .f.om ,
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Jaw :r Js appropnafe now to examme
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" by the NWFP Cons(ab

40300

Secuon 3“ of the' Consiabufénf Act’
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stabu!ary :

-mclud g; 'hé_ Dr"tnct : Con

.¢

the FC Rules The pmws:ons made:

power confomsd by he Consfabulafy B

cond;hons ~of ' semce.:""' : .
employees of me FC are pmscnbed T

by the: Constabulary ‘Rules.. are G
furtherance of ‘and in exerc:se of ther ©

There{ore, lerms and S
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in the Act and (he Rules. The lest laid
down in Arele 240(s) of the
Constitution  requires  that  the
appointment to and the terms and
conditions cf service of posls in
connection with the affairs of the
Federation end of a service of
= akistan shall be ¢: termined "by or
under an Act of' Parfiament. The
expression ‘by or under” in Aricle
240(a) of the Constitution suthorizes
the terms and conditicns of service of
a civil servant to be provided both by
statute or by statutory rules. The
provi ~ mads in the Cnnstabulary
Act and the Conslzoulary Rf.;les,
therefors, selisfy the Article 240(s)
test. The judgment in the Muhammad
Mubeen-us-Salam case ibid.

- . A—

endorses this point of view:«

*86.... The * ms and conditic s of
service of those employses, hownver,
ars required to be specified under
Article 240 of the Constitution by or
under Act of the Parilament. Thus, the
conclusion would be that only those
persons, who are in the service of
Pakistan, as discussed herelnabove,
and if their terms and conditions are
govemsd either by @ statute or
statutory rules, in terms of Article 240
of the Constitution, cen seek remedy
before the Service Tribunals..”

27. Simitarly, this Court in the
case of Gul Munir vs. The

G ATTESIED

P AA'\ }E TR
. ...sﬂa\'\.‘al /3. GO



Government of Pakistan through

Secretary, Ministry of States and
Frontler __Reglons (SAFRON),
'slamabad an™ _-f1ors (2018 PLC
(C.S) 645), on the basis of law laid
down by the Apex Court in
Commandant, Frontier

Constabulary Khyber

Pakb unkhwa, Peshawar's case
(2018 SCMR 903), while dealing
with the case of Federal Levies

Force, which was established
through Federal Levies Force
Regulation, 2012 having the same
structure  of service  for its
employecsfforce as provided in
Regulation No. 1 of 2014 has held
that employees of the Federal
Levies Force whose terms and
conditions of service are governed
under Federal Levies Force
Regulation, 2012 are civil servaniz.
Keeping in view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria
qf belng civil servant in view of its
comnosition, funclions and duties
as per law lald dow. by the Apex
Court in the cases of Federation of

Paklstan through _ Secretary,

Ministry of Interior _(Interior
Divislon), Islamabad and 2 others

St
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vs. RO-177 Ex-DSR_Muhammad
Nazir (1998 SCMR 1081) and

Commandant, Frontler
Constabulary, Khyber

Pakhtunkhwa, _Peshawar and

c.hes vs, Gul Regib Khan and |

others (2018 SCMR 903), thus, the
prefiminary objeciion raised by the

learned  -counsels for the

respondents Is sustalned and
accordingly, the present petitions in
view of clear bar contamed in
Artic. 212 of the Cor.ulution are
not maintainable. The present
petitioners may  agitate their
grievances before the Provincial
Services Tribunal, However, prior to
this judgmen.. the status of prusent
petitioners being a civil servant was
not determined and in the simllar

cases, the Apex Court in Gul Ragib

Khan's case_ (2018 SCMR 903)

has held that:

14 It follows from the dicta laid
down above that the protection of the
border areas is a sovereign function
belonging lo and performed by the
Federation. The same duty Is
performed equally | the prasent case
by tha FC not only on the ‘rontiers of
KPK Province but also by maintaining
order in other parts of Pakistan. For
discharging  such  functions, the

Peshawar High Court
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services rendered by the FC have
direct nexus with the effairs of the
Fedaration, Thcroefors, the reasons
given In the Muhemmad Nezir case
(supra) fully apply hers as well and we
hold that the employees of FC are civil
servants. Insofar as the question of
competent remedy in respect of
service disputes of FC men s
concemed, we 'hold that in a mafter
relating to the tsrms. and conditions of
service of the respondent-employees
of the FC, an appeal before the
Federal Service Tribunal is available to
them as the exclusive remudy under
the law. Accordingly, this re}nedy may
be availed by them within the statutory
period of limitalion commencing from
the date of issuance of certified copy
of this judgment. All these sppesls
filed by the suoul'ant-Commandcart,
FC are accc .ng allowed in ... ./e

lerms”.

When case of the petitioners (PATA
Faederal Levies Forcq) was examined in
juxtapositon with the Provincial Levies
Forcevand‘ibid judgment, we observed that
service of both the forces is governed
under fhe rules, so fran]'ed, under vthe
provisions  of *Provincial ‘Admlniste'red :

Tribal - Areas Levies. Force Regulation,

T |
}g%{/  ATTESIED

L EXAPEHEER
reshawarHial Court




.
{
i
.
Iz

"status of petltloners Is that of civll servants ‘.

"A_l:‘condauons of therr servnce square\y falls

"'-"outsme the ambit ofr wnt 3ur'.sdlct|onf: of thns .

i Provmc;ai Levies Force both were framed o

2012"'. Therefore, e belleve thal the

uy

- '_"for aIl prac’ucal and materlal purposes, andif.'_l '

.-:“as such,. the maﬂer of terms 'mc-. ORI

ourt glven the expllcnlbar contained-'ln '

Arucle 211. at lhe Constutunm As‘earher L R

' discussed servuce ruIes of the petinoners S

(PA';'A Federal Lewes Force) 'd'.

under «th 'PfOVlSlOﬂSA ; "Prownc:al.

Admm:stered Tnbaf Areas Levies‘--Force |
Regu!an’on, 2012" end through the bed'j.‘: - '
judgment, the personnel of ProvincaaI.

Levies Forcc were declared as Civil”
Servanis: after exhaust vely dnscussmg lhe

matter of Lewes Force performlng thelr E :'

duties in. PATA Therefore on the same

premise ‘we have no. hesuanon'to hold that R o .' |

-'-.%'_'X»«tﬁ“ .
Pesnawar “mgh Lo:.
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not distinguish the siatus of petitloners

(PATA Fedoraf Levias Force) vis & vis

Prownc;al Leavy Fon:e in any manner Both

" forces are performing thetr funcuons m the

same arc: for the same ob]ect and,

-purpose, and both are being maintained

through the . provincial exchequer.

Therefore the matters arising out of the

terms and; - co-\ditsons of service of the

petitioners are only ~amenab.c 1o the

jurisd'lction of the Service Tribunal in terms -

‘of Article 212 of the Constltuhon

So far as the contentlon of pettttoners
that they have chanenged the vires o lhe
impugned Notiﬁcation and as such the
same are not amenable to the jurisdiction
of the Service Tribunal s concerned,

sufice i* to state that it has long been

~ settled that Service Tribunal has ample

jurisdiction to deal with ihe Issue of vires of

the law and rules framed thereunder. 2015

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectrsry V.

MANZOOR AHMAD and others.

W”



Therefore. the contentson so' agltated at:the

" bari lS mlsconcewed and as such re

1n vlew lhereof th

.

_petliloners has beﬂn declared as that of,

Civil Servants and the matter In questlonl.'-'.“.g EEE

revolves around the terms and conditlons:,' D

o( the'r sew.ce wh|ch does fail outslde the’

]urlsdlcnon of this court gwen the banng S

pl’OViSIOﬂ of Artucle 212 of lhe Constltuuon'_
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P/2022 in W.P.No.1335-P/2022  are ' .

dismissed for having become infructuous.

ounced. JUDGE
Dt.29/11/2022.
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CM In WllL Prutmn No 1353 —P/”b?ﬂ

Lal \Iawaz and others TSRO Peutxon‘-r -
Versus R "‘,f e T
Govemment ":_'_-.'of “ o is.hyber . Pakhtunkhwa, ahd

- othigrs. i, T’Lspondwt

A.?PLICA”‘ION TOR ’SmUAT\ILD or DGMDNT/ ORDER 1 WRIT PL’I‘ITION
Yo, 18352/ 2092 AS WELL ASTOR comu:urlom IN THE SHORT ORDER"
- 01‘ COCNO! 436-‘6’/20"‘2 {a Writ permon Noi 1335-?/2022, DEC‘.[DE)D oN

"DATED 29/1112,02,. PR :

Respect fully *sht,wo th

Pet; moncr lmm‘ﬂ j submlts as undrr

Petitiorizs  was f1xcd for . hearing. on 29/ 11/2022 ((“ause list - of

2. That the main it petmons No- 367 M /2021 alon with the other

“ilentical writs werc decided by the Lexger Bench cn the date fixed.
That the judgment was 'rPC(-“iv:;'n’i't:o the petitioner o 17/ 72022 and

were cismuissed bcmg not m.m"cuncwm ard. the pwhuum WL  divected
| to rmpmoach the. worths service tribunal 101 iLdl(..Sf:.:l_} of gricvances, but
unforturr—*i‘niy neither the un nE lnmn of the applicant is mgnuonud.in
the main }unmncnt nor any- short omu is ‘b‘ﬂU.(.ll in lh(_' Wl m-mov

(Copy. - c‘uf? the jndgment  is situched as  Anunoeaure- b)

- That wnen Lhc apphcant anum:mhecl io “he éérvice tribunal for filing of

'-‘appca\ Lhc Empeal was . 1eturrwd on. tht, wccne ‘that Neither the writ

H petition of the' apphcart is demded Hor the Numbl.r of the dpph( ant’s writ

'\f:tached as- Annemne C}

: CM CUR"«’ﬁCTDNM -2023 lN WP1 335 2022 LAL I\‘\WAZ V3 GOV PGSH0 USB. pdf

1. That the ahove memmncd writ peuuon along Wxth d9 othc} identical writ -

29/1‘1;’20“2 . s R ﬂttached S eas. e annexurc-A]

" from the pey m,al ol the ,1. \mnel @it tranapived that all the identicnl writs

s mcnuor'ed m thc Priy .mdgmenthopy ol‘ the - objectmn .,hp is -

el et oo
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16.03.2023,

=l
\

_g_gsent.- Syed Roman Shah, Advocate for
' the apphcantslpetmoners 1.

’

Malik Haroon lqbai AAG for
ofﬁcral respondents

sy e e

.app'!icants)petrtroners seeks addrtton/rnsemon of

Larger rjench of this court m W.P.No. %7 1vr/2021
along wrth other identical matiers as the same

haa not been shown mentroned therein,
court in some oLher cases H'as got no objectron

over the acceptance of this application. -

record ‘reflects that W.P.NON0.1335-
‘aiso heard .along wrth other rdentrm! petitions,

writ petttron is thererore neither mtcntronal nor

deliberate, rather, -the same has been lert

g .M _ATTIQUE SHAH, g Through instant |

application, learned  counsel  for | the.

writ netiion  No.1335- wzozz in  the ‘main .

judgment dated 29.11 2022 rendered oy Hon ble ‘

Malik Haroon !qoal AAG present in -

- PlR022 was fixed before the c,uun duly mentidned ‘

m the cause ltst of even date and ihe same was

however, inadvertently, it could not be mentioned‘

in the main Judgment The ndh-ment‘roning of the

v (52
PESHAWAR HIGH C OURT PEQHAWAR -

FORM “A”
- , FORM OF ORDER SHEET. .
.t Serinl No of -] Date of Order | Order or othier proceedings with Signature of _)udge or Magistrate and I
; order or or Proceeding | that of parties or counscl where necessary : .
o proceeding )
o1 2 3
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e Amarked in the writ: petstton as well as in ‘coc.

" un!ntenﬂtl'onally in the main judgment i’end'e'red

therein.
I view 'bf the above, this éppﬁcation

stands ailowed and the -writ petition ‘bearing -

- No 1335- 512022 shall be deemed 10 have, been' ]
o demded by the Hon'ble Larger Bench of thls court_
i the judgmem rendered in W.F.No. 367- Iv1/2021 i \ 4 |
and ihe attendance of the lear ned comsnl Syed -1

A _Roman Shah. Advocate shall be oons:dered tobe 1

g rrms e
i r\‘ e
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unintenttonalty in the main’ judgmem lendered

; thereln

1n wew of the above thls "ipphcatlon

stands atlowmd and the wnt petmon bearmg

3 U B | No.1335- P/2022 shall be deemed to have; been-
1 l : . A 1 daclded by the Hon' ble Larger Bench of thlS court'- N

in the Judjment rendered in W P.No. 367 M/2021

and ihe attendance o’r the 1earned counsel Syed Kl

- Roman Shah, Advocate shau be cons:dt,red to be

'Vmarked in the writ: petmon as well as in "COC.
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