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The appeal of Mr. Aman Ullah resubmitied today
by Mr. Sher Fyder Khan Advocate. 1t 1s fixed for preliminary
hearing before Single Bench  at Peshawar on

Parcha Peshi is given o appellant/counscl for the date fixed.

By thelorder of Chairman
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
' TRIBUNEL, PESHAWAR

Service Appeal No | _ ~ 0f2023

- Aman Ullah
VERSUS

Government of Khyber Pakhtunkhwa through
- Chief Secretary KPK & Others

APPLICATION FOR FIXATION OF SERVICE APPEAL BEFORE
THE PRINCIPAL SEAT AT PESHAWAR

Respectfully Shweth;

1. That the instant service appeal along with other connected appeals have been
instituted before this Honorable Trlbunal and where next date of hearlng is
28-03-20223.

2. That the instant service appeal related to the levies persohhel regulated by
Home Department Government.of Khyber Pakhtunkhwa; where the varies of
amended levies rule have been chaiienged before this Honorable Tribunal.

3. That the other identical/connected cases e.g Khan Shoib Vs Govt of KPP
Service Appeal No. 408/2023 belong to Khyber Pakhtunkhwa e.g Kohat,
Hangu, Dir Upper and Dir Lower, Chitral etc have been filed before this
Honorable Tribunal and have been allowed to fixed before the Principal Seat
at Peshawar for the larger interest of justice.

4. That the instant service appeal is also one the same nature and identical case.

Therefore; it is humbly submitted that the rcase may be fixed before the |
principal seat of this Honorable Tribunal and club with the connected cases

e.g Khan Shoib Vs Govt of KPP Service Appeal No. 408/2023 for better
- administration of justice.

Adv i cate for appellant

> DER KHAN"
ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)




-«

The appeal of Mr. Aman Ullahson of Abdul Majid r/o Post Office Broze Baseeru Chitral
-+ Luwer received today .e. on 09.03.2023 is'incomplete on the following score which is returned
to the co Counsel for the appellant for completion and resubmission within 15 days.

1- Copy of departmental appeal attached with the appeal is unattested.v”
2- Copy of departmental appeal is not attached with spare copies. 7

“No. ‘? 22 /S.T,

oo L8/ 30 -~

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
.~ PESHAWAR.

Mr. Sher Hyder Adv.
High Codrt at Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
- TRIBUNAL, PESHAWAR

SERVICE APPEAL No éé(é of 2023

Aman Ullah =

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary KPK & Other
INDEX
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I o —

n Copy of Rule/Notification Dated; 14-07-2020
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EI Copy of the impugned Rule along with schedule

Copy of Letter Dated 07/04/2021 ¢

Copy of Retirement rder dated 15-04-2021 |

Copy of provinciall administered tribal areas R
| levies force amendment act 2021 '
Copy of Judgment Dated 29/1/2022
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opy of Departmental Appeal Dated; 30-11-2022

Wakalat Nama N

£

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)

The Magister & Associates

103, Said Anwar Plaza,

Dabgari Gardens Peshawar Cantt
Ph: 091-2214005 Cell: 0336-9377022
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL, PESHAWAR ‘

Service Appeal No. f"&é) _ 0f2023

Aman Ullah S/o Abdul Majid, R/o, Post Office Broze, Baseeru,
Tehsil & District Chitrat (Lower)

. APPELLANT

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary
KPK at Civil Secretariat Peshawar

Secretary Home & Tribal Affairs Government of Khyber
Pakhtunkhwa at Civil Secretarlat Peshawar

Commissioner Malakand Division, at Saidu Sharif Swat

Deputy Comr_nissinner / Commandant Chitral Levies at DC Office
District Chitral (Lower) ‘

-...Respondents

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT _ 1974, TO THE EFFECT THAT . THE
ORDERS/NQTIFICATIONS DATED 22/03/2021, 15-04-2021 AND
21/10/2021, RESPECTIVELY, MAY PLEASE BE SET ASIDE, BEING
ILLEGAL, VOID AB INITIO AND WITHOUT ANY JUSTIFICATION.

| CONSEQUENTLY THE RESPONDENTS MAY PLEASE BE DIRECTED 0

COMPLY/IMPLEMENT NQTIFICATION DATED 14/07/2020. IN ITS
LETTER AND SPIRIT AND TO REINSTATE THE APPELLANT INTQ .
SERVICE WITH ALL THE ACCRUING BACK BENEFITS.

RESPECTFULLY SHEWETH:

Brief facts and grounds giving rise to the instant appeal are as
under;

That the appellant has been serving as regular member of
Chitral Levies Force havung a considerable length of services at
his credit. ‘ |
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“That the appellant is performmg hIS duties wnth great zeal zest,

o~

devotnon and dedication at. hIS level best to the entlre
“satisfaction of his superiors

That the provincial government i‘ntroduced amendments ,
through notification number No. SO(POLICE-II)HD/1-3,dated

14/07/2020 in the provincially administered tribal areas levis

force rules 2015 vide which the appellant
continue . his duties till attaining age of superannuation i.e (60)
years of services. The relevant schedule of Rulel6 is being
reproduced to assist this Honorable tribunal. .

is entitled to

(@) for sub rule () the following shall be substituted
‘ 'namely: “() all uniformed force shall retire from
service on attaining the age of superannuation ie

Sixty (60) years or they may opt for retirement after - -

and

(b) Schedule

v shall be deleted.

completion of twenty five (25) years regularpservices”’,

(Copy of Rule/Notlﬁcatlon Dated 14- 07 2020 attached as annexure “A")

i

That there -were certain obJectlons in respect of

the above- -

mentioned policy of uniform retirement' age, hence the rules

were further amended on 22.03:2021.

.The amended rule

seventeenth (17) which provides for retirement on attaining the
age of superannuation was again omitted and amended schedule
3 of the rules of 2015 and consequently the lower rank officials
were compulsorily retlre from service after performing their

~ duties for a certain period provided in the schedule WhICh is

" reproduced for assistance of this honorable tribunal.

Schedule - Il
[See rule 17] X

Serial No

Name of the Post / Rank

Quatification for Promotion

Length of Service / Age |

1

Subedar Major (8S-16) .

On the basis of Seniority-cum-
fitness . from amongst  the
Subedars having mtermedlate
Qualification

1'is earlier

Thirty Seven Years or
Three Years Service as
Subedar Major or Sixty
Years of Age whichever

~—

[ Subedar (BS-13)

By promotion, on the basis of
seniority-cum-fitness in the
foltowing manner namely; .-

(i). fifty percent (50%) form'

afmongst the Naib Subedars

Thirty Five years service
or five years service as-
subedar or sixty years of
age whichever is earlier |

Ty
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>

| qualification; and

(ii). Fifty Percent (50%) from
amongst Naib Subedars havmg
Secondary School Certificate

3 Naib Subedar (BS-11) | By promation, on the basis of Thirty  three  vyears |
.. .| seniority-cum-fitness Jinthe | services or seven years
following manner, namely service as Niab subedar
: or sixty years of age

(i). fifty percent (50%) from | whichever is earlier.
amongst -the Naib Subedars :
‘having Intermediates |
| qualification; and

(i} fifty percent (50%) form
amongst Hawaldars

4 “Hawaldar (BS-08) - i - _ Thirty one years service
' : or three years service
as Hawaldar or fifty one |
years of age;
Whichever is earlier

5 Naik {BS-07) - : Jwenty  nine-  years
: , ' . : service or three years
service-as Naik or forty
eight years of age,
Whichever is earlier

6 | L/Naik (BS-06) . - -Twenty ~ Seven Years
' - : S service or three years
. service as L/Naik or
. Forty five years of age,

| Whichever is earlier

7 Sepoy (BS-05) R - Twenty  Five  years
: o : . A services or forty two
years of age,
Whlchever is earlier

(Copy of the impugned Rule along with schedule annexure ‘B

That the appellant along with hlS other colleagues and members
of other District Levies Force raised their objectlons hlghllghtmg'
anomalies in the amended rule upon which respondent no 3
addressed a letter to all the deputy commissioners in Malakand =
division with the direction to re- consrder the amendments to

rules.ibid.

(Copy of Letter Dated 07/04/2021 attached as Annexure “C")

- That the appellant has been discriminated through mmutes of the *

meeting dated 10/03/2020, notification dated 22.03:2021 whereby

the salary, rank and seniority of the appellant has been relegated
to lower grade and retired compulsonly vnde order datedj

15/04/2021

(Copy of Retrrement order dated 15- 04 2021 attached as Annexure ‘D)
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That  within the 'meantime the - respondents lntroduced
~provmczally adminlstered tribal .areas levies force amendment

act 2021 in pursuance to which the appellant preferred an

“application to the respondents for his re instatement into service

but the respondents are reluctant to do the needful.
Copy of provincially admlmstered tribal areas tevies force
amendment act 2021 is annexure “E” -

That the appellant being' aggriev,ed_ bf the acts of the

respondents preferred ‘writ petition before the' honorable
N Peshawar high court Peshawar , which has been dlsposed off
vide order dated 29/11/2022 with the directions to the appellant to

approach the proper forum for redressal of his grievances.

Copy of judgment dated 29/]1/2022 is attached as annexure “F” |

That the appellant in light of the Judgment 29- ll 2022 preffered'

departmental representation before the competent authority

~ which has not been responded within the statutory period, hence;

the instant service appeal on the inter alia grounds;

~ Copy of Departmental Appeal Dated; 30- n- 2022 is attached as

annexure G"

Gnoan&[

A

- - initio and of no legal effect

That the impugned Notifications and orders. passed by Respondents
are against the appticable Rules and consequently |llegal vmd ab.

N

That the appellant has been retlred prematurely |rre5pective of the

.- fact that the appellant is entltled for ‘promotion to the next higher

grade as sufficient number of posts are still laylng vacant

That the impugned notification of amending relevant rule's and

-~ retirement of _the appellant thereunder is illegal and

unconstitutional hence the-same is Liable to be declared as such.

. That it is a settled proposmon of law that rules cannot be amended

to the-detriment of civil servant /employee, Even otherwise. the
same will have prospective effect and cannot - be applned

retrospectively.

C e
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That the revised schedule 3 of the impugned amended rules is self-
contradictory and discriminatory as well. The said schedule
prescribed 60 years of age and certain maximum (ength of service
for higher rank officials ie Subedar Major, Subedar and Naib
Subedar, while in case of lower rank officials like the appellant
have been treated with discrimination by not extending full benefits
of the rules ibid. :

That the ‘impugned notification dated 22/03/2021 has o
retrospective effect, yet the same has been applied against the
- appellant which is flagrant violation of fundamental rights
guaranteed by the constitution.

That the respondents have violated Article, 4 of the Constitution of
Islamic Republic of Pakistan, 1973 with its heading “Rights of
Individual to be dealt with in accordance with the Law” it is
mandatory for respondents to comply with law and rules in fair,
equal and lawful manner as well as prohibitory for them to act ina
manner which is not admissible in taw/rules; hence their such act |
with effect to compel the petitioners for retirement is totally void.

That according to Article, 25 of the Constitution of Islamic Republic

. -of Pakistan, 1973 all citizens are equal before Law and are entitled

to equal protection of Law but the respondents violated this Article
of the Constitution. . . ——

That act of respondents with effect to deny right to service of
~ petitioners and their omission to protect the same is; against Article;
27 of the Constitution of Islamic Republic of Pakistan, 1973 with its
heading “Safe Guard against discrimination in services”. '

That the appellant seeks leave of this honorable tribunal to
argue/raise additional grounds at the time of arguments.

It is therefore, humbly prayed that, on acceptance of the instant
appeal the impugned notifications dated 22/03/2021, 15-04-2021 &
21/10/2021, respectively, may.please be set aside, being illegal, void
ab initio and without any justification, and consequently the
respondents may please be directed to comply/implement notification
dated 14/07/2020, in its letter and spirit and to reinstate the appellant
into service with all the accruing back benefits.

Any other relief deemed appropriate and.not specifically asked for

may also be granted. ‘ m@?ﬂ?p‘,@ ,
~. Appellant |

* Through, \_ﬁ,;__///
- SHER HYDER KHAN

~
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BEFORE THE HONDRABLE KHYBER PAKHTUN KHWA SERVICES .

TRIBUNAL PESHAWAR ;

SERVICE APPEAL No___ of 2023 '_
Aman Ullah

"VERsﬂS”

Government of Khyber Pakhtunkhwa through Chief Secretary KPK :
- & Other

AFFIDAVIT

I, Aman Ullah S/o Abdul Majld R/o, Post Offlce Broze, Baseeru |
Tehsil & District Chitral (Lower) appellant do hereby solemnly
- -affirm and declare on Oath that all the contents of the subject
appeal are true and correct to. the best of my knowledge and- .
. belief and nothing has been concealed from this Honourable
. Court. ‘ :

z’f///wo"fgffff_’éy
“Deponent
CNIC:
CellNg; " -

" SHERHYDER KHAN -
ADVOCATE HIGH COURT .
I_.L-.B‘(H‘o,ns)., LL.M(I-L) .

‘BETTER COPY -
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BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES -

Y

/?‘\

TRIBUNAL PESHAWAR

Servuce Appeal No.__ of.2023

Aman Ullah S/o Abdul Majld R/o Post Ofﬁce Broze, Baseeru

Tehsrl & DIStﬂCt Chitral (Lower

mm.smAPPELLANTf: |

VERSUS

Government» of Khyber'Pakhtunkhwa through Chief Secretary .
: '_KPK at CIVIl Secretarlat Peshawar and others :

ADDRESSES OF PARTIES

APPELLANT .
Aman Ullah S/o Abdul Majid, R/o, Post Office Broze Baseeru =

Tehsil & District Chltral (Lower)

Respondents

. Government of Khyber Pakhtunkhwa through Chlef Secretary
. KPK at Civil Secretarlat Peshawar

. Secretary Home & Tribal Affairs Government of Khyber '
. Pakhtunkhwa at Civil. Secretanat Peshawar e

3. _Commlssroner Malakand Division, at Saidu Sharif Swat
: Deputy Commlsswner / Commandant Chitral Levies at oc Office "

District Ch]tral (Lower)
Appellant

Through

‘The Maglster & Assocuates "
103, Said Anwar Plaza,

Dabgari ‘Gardens Peshawar Cantt.

Ph 091-2214005 Cell: 0336 9377022

SHeR HYDER KHAN
ADVOCATE HIGH COURT ™ -
LL.B (Hons), LL.M (1)
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+ - HOMEDEPARTMENT ¥
‘, - NOTIFICATION |
- S ' Dated Peshawar the414-07-2020 C

t.

No SO (Pohce-I'DHD/l-S In exerctse of the powcr confe:red by Sectiou 9 of the -

Provmczally Adxﬂmxstered Tribal Areas Levies Force Regulauon 2012, the Govemnment. S

of the Khyber Paldltunkhwa is pleased to dirgct that in the Provinically Administered

; Tnbal Areas (PATA) Federal Levies. Forde Service- (Amended) Rules, 2013, the

follpwing further’ amendments shall be made. namely

“11, Reﬁremeu — All Levies Personal shall - retlre from semcp on

aftaining t.hcn age of superannuauon i.e sixty (60) ycars or thcy may opt
for retucmcnt after compicnon of twcnty-ﬁve (25) ycars regu!ar serv:ce, B

Cand .
" b) S,che@ule-m'sha!l be deleted.
H . . e

. SECR.BTARY TO . -
. GOVT: OF KHYBER PAKHTUNKHWA
.. HOME DEPARTMENT o ,_
A Copy fox_-wo,pdedtgmct;. ' - G =0 | .
- g .

2 R © 1LLB (Hon’s),LLM
. : . , Ao\oc:m” HIGH COURT
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HOME AND TRIBAL AFFAIRS DpPARTMENT

NOTIFICATION
Peshawsr, dated the 22.3-2021.

. No. SO(Police-)HD/MKD/Levies/Misc./2020:  In exercise of the powers,
conferred by Section-9 of the PATA Lavies Force Regulation, 2012, the Provincial ‘
Govemrre'nt of 'Khyber Pakhiunkhwa 1s plezse ed 1o direct that n the PATA Fedara!

Lavi es ~orce Service (Amendec) Rules, 20"’ ‘he foilowing further amendment ghalt
be mads, namely:-
- ‘ Amendments - . R

In the said ruies:-
1. I Rule 4, sub-ruie (1), the foliowmg shall be 3ubstituted namely,
() Commar.dant shall be the appointing azihorty for initial
recryitment and nremetion up to the rank of Subedar: ,
Provided that the azoointing authorily for pu-pose of .

o ~ promotion (o tne pasts of Suoedar Metor and Superintencen:s snal be \
. . . [
" Secretary. Home Depariment.” -
| j,\\\za
) 2. FerRule 17, the'following shall be substituteo namely; '
“17, Retirement: All Levy persoanel shal refire as per. Schecule- i and no .
extension in sarvice afler ret!remnrt shall be granted”, - ) R R L
S -
3. For Schedule: HI the fol'owmf' sharl be substituted, namely:. L purey
"Schedule- m o a2
A fsee rule 17 ‘ ' ,75 -
. .S.No. Name of the Post/ Rank | Qualification far Promotion . Length of Service ;-_§ P
i : ' ' 1 Age . :
F— , _— ? : |
N . Subedar Major {BS-16} i ~ On the basn= of Semonl/- Thirty Seven Years or’
; : . . i . cum-fitness  from amongst ! Tnree Years Service zs
' ) : the  Subedars ' having ' Subedar Major cr Sixty .
I ! Interriediale Qualification ‘fears of age whichsver | -0 N
< . _! . l is earlier I
v 2 | Susedar (BS-13) : By prcmotion, on ihe basis | iThrty  Fwe  Years | o
i of Seriarity Cum Fitness in ser'"ce or “iva Ye‘as ' 'n‘“? /
) | - i the  fShowing  manner, ' senice as Subedar o i f_/" YRS
co - - : * pamety, ' Swy  years of ace! Y '

‘ ] o Fhy Secent (50%: * whichever is eatlier
Lo : ! " ram  amongst the |

. : IR Naib Subsedars

e ! i ' ) baving intermediate :

quaiificaion, and ' N

12
‘ ) : {n Fify Percent (50%)
R . fov amorgs: Maib .
Subadars  * maving
Secandary  Schoo! :

e ' . : Cerlificz 'z |
|3. . Nert Suoagar (BS:11) T By promoten, ¢r the haals Thity | Tris:  Yearg
: . of San: arity Sur Fl“pS:) in ' Sernze cr Savan Tears
; - lhe ‘Cliew ng mannzr, { Servize as IVEA
; ramaly . -+ oy Suredar or Sivty Years ;
i (1 ity Percert (50%,; from ! of age- wouchever s |
i ; 3MoIgst the Naib Sunadars . earlier
! | naving rnlermec:ate
i quatficaticn; asd
‘ ) . . (i) Fifty Percert (50%;) from

amongst Hawaldars, . : -
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5. No, : Name of the Post'/ Rank | Qualification fd_r‘Promolion
o g

1 Length of Service / |
I Agﬂ {

4 . i Hewaldar (8S-08) -

| Thirty One ysars servica -
| or Three vears ssrvica |
! @8 Hawaldar ar FiRty
| One years o age,

| whichever s ¢arlier,

|
|
| Twenty Nine vears
| service o7 Three years

IEigh: years of age,
I'whichever is earlier,

[4x}
e
m.
X
ol
[
=
e —

|
|
| service as Naik or Forty I
!

| Twenly Seven years
service or Three years
sarvice as L/Naik cr

!

I R

Sepoy (BS-05)

whichever is earfier.' |
! Twenty Five years
. service or Ferty Two

; years of age wrichever '

- 7.

. i3 garlier,” f

L SECRETARY TO -
GOVERNMENT OF KHYBER PAKHTUNKHWA,

.Copy fog'warded to the:-

)

15 Principal Secretary to the Governor, Khyber Pakhtunkhwa,

. HOME & TRIBAL AFFAIRS DEPARTMENT

2.+ Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
3. Al Administrative Secretaries to Government of Khybar Pakn:unkhwa,
4, Registrar, Peshawar Yigh Court, Peshawa:, : .
5. A Comiss.oners, Khyber PakhtunkRwa.

. 8.+ 41 Depuly Comrzsioners, Khyber P2khiynxhwa. .
7. Zrovincial Police Cfficers, Khyber Pakhtunkhwa,

®

9.~ PSO to the Chief Secretary. Khyber Pakhtunkhwa,
10. Accountant General, Khypar Pakhtunkhwa. )
11, Direction Information, Khyber Pakhtunkhwa.

Al Heads of Attached Department in Khyber Pakhtunkhwa.

12. The Manger Government Printing & Slationery Debartment. Khyber Paxhtunkawa,
He is requested to publish the abovs Notif:cation in the Extra Ordinzry Gazete of
Khyber Pauunkhwa and supc'y 50 copies {Printed) of the same 'z th= Home

Depariment.

Forty Five years of ege, |
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FTY ..OMMIS?:NER LOW""Z CHITRAL
COMMANDANT CHITRAL LEVIES
Tel: {0943} 412055, Fax: {0943) 412421, FB: - Twl!ter'—lnstagraw @DClowerChitrai
¢Zgg -32 /occ/CLc-zo 2 Dated Chitral thedf ™ Anvii, 2021

THE DEPL

' . RETIREMENT ORDER:

In compllance with the Home & Tribal Affai-s Oepartment Khyoes Pexhtunkhwa
Notification No. SO(Pollce-H]HD/MKD/Lewes/Masc/ZDZD dated 22.03.2021, the following fevies personnel
of Chitral Levies {Lower ;'hitral}, are rétired frém their service on attalning the age of recirement &s per -
Schedute-fil of the PATA' Levies Service (Aﬁaendéd) Rule 2013 dated 22.03.2021 witr effect r'r-om

22.03.2021 {AN) with full pension benefits as admissible under relevant pensidﬁ‘;ru!es, in e cest interest

of public service. .
’ ¥
. Dateof | Reguired Ageason | Service azon | Retiremerton 1

s 1 lRank Name Birth * ' Iengtt;v of Age | 1252.03,214 (22,03.23)° /I SCCOURT OF : '

1 | Hav Fazal Muhammad 1-May-67 ° . s1° ' 53 25 | #‘3 ) i

2 [ LNK | syed Muhammad Raza Shah | 5-Feb-75 | 45 46 27 Apz  Service

3§ LNK Muhammad Akbar Shalh 1-4uk72 45 a3 27 Age / Serviwe

) 4 | (NK | amanyilah 4-Dez-73 45 a7 25 .

‘ V'ﬁs INK | Abdul Ghaffar Khan a-Jun-72 . 45 49 18 gz Service

6 | INK Muhammad All 20-Feb-70 45 50 21 , AE2 . %-

-7 .| Sepoy |{ BafanKhan 10-Mar-62 42 59 - 3% | apga/Service

g | Sepoy | Burhanuddin 1dul-64 42 56 b3 . Age ] Sarvice

9 | Sepoy | Khan Shoaib 1-Jul-65 42 55 38 " nge/Seivice

10 | Sepoy | Mazrat Shah 3-3ul-69 42 51 23 agt ,

11 | Sepoy | Abdul Samad 2-Dec-71 er 43 . 21 P )

12 | Sepoy |} Akbar Khan ) 2-Dec.71 42 43 2% \

13 | Sepoy ' KashkariKhan 1-Mar-72 L2 P-4y 21 :

14 { Sepoy | Naswuddin . 1-Jul-73 22 47, 22

15 1 Sapoy  Mujib Ur Rehman 3-Jan-74 ! 42 i 46 24 )

16 | Sepcy | WazirKhan 9-0ct-75 42 P - 45 24 3 :

17 | Sepoy | Aliahmad 1-308-75 42 45 11 . Age

18 | Sepoy | Muhammad Kanm 10-Marc-78 42 43 15 U ape -

19 | Sepoy | Noor Islam 1-jul-78 42 42 15 : Age

In pursuance of the FmanCP Departmen' Nutlﬂcatton Ne. SO{FR}/FD/5-G2/2005/Vol-Y
dated 25.08.2017, the personnel at vice No. 2, 3, 578 and 9 above are hereby allowed tre 2ncashment
_of LPR for 365 days as provided under Rule 20 of Government of NWFP, Civil Servants Revises Leave Ruie

1981, Mutatis Mutandis.

DED'F/ co%&%é%.m 72
/V MAND,ANT : z 2
DIS|RlBUTION FOR INFORMATION & NECESSARY ACTION: Ll fo Ty B

The Secretary to Govt of Khyber Pakhtunkhwa Home & TAs Deptt Peshawc.
The Commissioner Malakan# Division Swat

The Additional Deputy Commissioner, Lower Chitrs

The District Accounts Officer, Chitral :

The Assistant Commissianer / Deputy Commandant Levies Lower Chitral
The Saction Officer.{Police-Hl) Home and TAs Department Khyber Pakhtunk iz :esnaw«r
information wish reference to the Notification referred above:

7. The Accountant Chitral Levies
8. The inchorge Levies HQ Chitral’
9. Official Coancerned

10. Office record / Notice Board HQ

LL.B (Hon's). LL.M
CADVOCATE HIGR COURT
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b '- BETTER comr'

To

THE SECRETARY TO GOVERNMENT OF
KHYBER PAKHTUNKHWA - HOME ~ AND

TRIBAL AFFAIRS DEPARTMENT PESHAWAR

Subject; ANOMALIES IN THE RECENT AMENDMENT

MADE IN LEVY RULES 2015, DATED 22.03.2021
AND RESTORATION OF SCHEDULE-III RULE —
17 (RETIREMENT) OF NOTIFICATION DATED
12.12.2013. A T |

Sir,

In continuation to this office letter no 387-88/6/16/FW, dated 05-04-
2021 a copy of the Deputy Commissioner, Dir Upper letter No 4212-
13/dc/dir(U)Y/LHC/MISC; dated 24-03-2021 along with application of
levy personnel of Dir Upper against the recent amendment made in the
levy Rule 2015 dated 22.03.2021 is endorsed it is also added that in this
regard a delegation of the public representatives of district Malakand
met the undersigned on, 05-04-2021, for redressel of reverences /
observation of the levy personnel over the recent amendments.

It is further to convey, that the levy personnel of district Malakand, Dir
Lower, Dir Upper and Swat have made serious observation over the
recent amendments dated 22.3.2021. They are of the view that the
recent amendments have kept them deprived of their due rights of
serving the force till the age of superannuation, as wer€ applicable in
light of the Home Department Khyber Pakhtunkhwa “Service Rules of
federal levies force in PATA”’ dated 15.02.2013 (Copy Attached).

In light of the above, it is stated that there are few anomalies in the .

recent amendments dated 22.03.2021, as there is nomination of

Qualification for promotion column serial 1 to 3 of schedule — iii rule -

17 of the rule ibid, likewise, the main observation, which is raised in

. these rule is at column — 4 length of service / age serial 1 to 7, all the

_levy personnel in case of age limit have to retire from service after
serving a very short span of time. - N

* Keeping in view the above observations, it is required that a meeting of
stakeholders may please be convened in order to dilate upon the
observations and redress the genuine grievances of the levy personnel.

 COMMISSIONER

‘ Malakand Division
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Dated Peshawar the 16.12.2021.

1

" Thé Deputy Commissiorier / Commandant,
_ Lower Chitral, Chitral'Levies - :

 SUBJECT: - Chief Minister Directives, Restorafion_of Schedule if of

Federal Levies Ruies 2013 and Schedule 1V of_Provincial
Levies Force Rules 2015 in Chitral Levies Lower Chitral.

QTP

Dear Sir,

t gpf directed fo refer fo your office lztter no.249/DC/CLC-18

dated 6-1272 21 on the subject nofed above and fo state that promotion

from Sepoy to Hawaldars may be caried out as per posfprgcﬁce. The

condition of matic qualification is meant only for initial recruitment as per this

: deportment's nofification dated 21-10-2021; please.

.4/
: L . . \

Yours faithfully,

~

Endst: No & date of even
Copy forwarded to;-

1. PSto Secreiary Home & TA's Depariment.

2. Master file. o _ A

[¥3
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Published by Authority

- PESHAWAR, TUESDAY, 30" NOVEMBER, 2021

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKIWA
NOTIFICATICH
Dated Peshawai, the 30t NOVEMBER 2021,
No PA/Khyber. Pakhtunkhwa/Btlls-192/2021/8536.- The Provmc:aliy Admmjstered Tribal

"~ Areas Levies Force (Amendment) Bill, 2021 having been passed by the Provincial Assembly of Khyber
Pakhtunkhwa on 92na NOVEMBER, 2021 and assented to by the Governor of the Khyber Pakhtunkhwa -

on 264 NOVEMBER, 2021 is hereby published as an Act of the Provincial Legislature of the Khyber
Pakhtunkhwa.

AE PROVINCIALLY /A2 FAINISTERED TRIBAL 1EAS LEVIES FOR"r UENDMENT) AC* _’.-_-
{AHYBER PAKHTUR: WWAACT NOL G _0.21) o Ce

(First published after having received the assent of the Governor of the
Khyber Pakhtunkbwa in the Gazette of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 30 November, 2021).
AN
ACT

1o amend the Provincially Administered Tribu! '!rf'u\' Levies Fosce Regulution, 2002

WIEREAS it is expedient Lo amend the wmmmll\ Administered Tribal Arens Lavies

Foree Rc"u).mnn 2012,

- R [ . D 3 .
It is hereby enacied by the Provineial Asscmbly of the Khyber Pakhtunkhwi as fGllows:

I. -Short title and ct»mnlenccm(nt--;(l) This Act may be called the Provincially
Administered Tribal Areas {.cvies Force (Amcndmcnt\ Act. "()"l :

t2) It shall come inta force with effeet from 22. 0" 2021

2.. lnscrtmn of new sccetion to the ihyher Pakhtunkizwa Regul: ation No. ! n1 2012 1
Provincially Administered Tribal Areas Levies Force Reguiation. 2002 Kk vhur Pakhtunkiy,
Rq_.u{mmn No, tof "(}1") afler section 10, thc tollomn" new section shall be added. namely:

503 . S

Y e
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“11. Re-instatement of the fevies persannel-— Al evies personnel. who have

from the Foree. with

Administered Tribal Are
as regular employees. wi
as never retired from the

NKHWA GOVERNHERT GAZETTE, EXTRAORDINARY, 30" NOVEMBER, 2021,

been retive:!
effect Trom 22.03.2021, 1)l the commencement of the Provincin!'.

as Levies Foree, (Amendment) Act. 2021, shall be reinstated in the Foree,
th ¢ffect from their respeetive dates of retirement and they shall be deemet!
. T e

Foree.”. ) . . 4, X
BY ORDER OF MR. SPEAKER o s

PROVINCIAL ASSEMBLY-OF KHYBER
PAKHTUNXHWA

[KIFAYAT ULLAH KHAN AFRIDI) "
_ ~ Secretary N )
Provincial Assembly of Khyber Pakhtunkhwa
Primied mﬁibﬂshed by the Manages,
Suty. & Pig, beptt., Knyber Pakintunkings, Peshawar
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GOVERNMENT 7 ICHYBER PARHTUNKHWA "
HOME AND TRiUS1, AFFAIRS DEPARTMENT il
. ) HOTIFICATION . . w T
, L Pastiawnr, doved she 2118 <3038 S

NO. SO{POUCE-INHD/)-3/FEDERAL LEVIES 2021 In exelcise of Ihe powers

conlened by Seclion? of ihe PATA Levies Farce Regulalion, 2012, ond in
conlinualion  of  Ihis departmen  nalification ‘No, . $Oifclice-

. IHD/MED /levies/Misc/2020 daled 22-03-2021. lhe Provinclal Governmien!

ei Khyber Pohtunkhwa is, pleased 1o direc! fthal in the PATA Federal . -
Lavies Force Service {Amended) Rules, 2013, the loliowing lurthar amandmenis

shall be mode. namely: - s .
SCHEDULE. 111

5 Hama af Ina Pasi / Lengih of Servico / Ape.
tio, . Rank
. . . . ,
$e R NaS NG 1852 T30y Syt Yeurs ul 3oy OF INEE Yeon SCivicy G sulbOuRN IoSr G Suty
Tars of O W RLIUver 1 eailer, i -
: I Seaan (0614 . ety five Yoo OF v cu 6r Thi fuas' tefv.s o, buludor of Suly gorss .t ,
Qiie luctigses i ullay, . ’
, B REERINEFTININ Rty Uake seare ot fendoe or Severt Yeon. «ovs.20 0) NG Iubedst 2. iy | f
' | waren 0l age wisenuvet iy vorits. o I
I' 4 hae S (88-0F) Insly nne yeoss ol winee of filly oo yous 6f ogu wNENaver Iy corfes. :
1 i, Pl
> haa 185060 ; Twaily aine yucn of wnlces or torly alu vy 0G0 whichover b carler, I
t Lo (8508 1w enly 10v0N yas of 1ivica of LGy 10V yean 0o whichicver It ecte. :
« ..
B Szpzy (B0} ety teo v2cn ol agniCo of laiy i yedf Ol oGO whiche et 2 ey,
SCHEDULE-1 *
SH o Foslf Rank Eitgiouily far fromalien Pramaolian § Sitcelr~ | Cuolificatt
- Quola Quolg_ | on §
H ‘ Sunssat 142 {BS-16) a2 yean’ wevcy o1 jubedar 100%
. (o] N
! jeizt 21 veon slierdzy
-2 - Suptawr {hs-14] U2 yerny' 10miCo s 1ol Suboaar 1007
. o -1 .
: Jgi3 19 yeor o) wivist
T e Suneust (51 (R yaquy’ 1ereice ai Hawalda/ (73
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! totad 17y ey od vetuizee
T ] Roawaas e Chyewy e aikae Toae O
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BEFORE THE HONBLE PESHAWAR HIGH COURT ST

A

Writ Petition No_° '. | -\ 3&“‘32%; _

| "-, Aman Ullah S/o Abdul Ma]ld R/o Post Dfﬁce Broze, Baseeru
Tehsil & Dlstrlct Chltral (Lower)

vvvvvvvvv

Petitioner
VEBSUS'

1. Government of Khyher Pakhtunkhwa through Chlef Secretary': j
~'KPK at Civil Secretariat Peshawar

2 Socretory Hofne'&‘Tribal Affairs Govefnment “of lKhYbér, |
' P'a‘khtunkhwa at Civil Secretariat Peshawar .

3. Secretary Law & Parllamentary Affairs Government of Khyber |
o Pakhtunkhwa at Civil Secretariat Peshawar

b, _Secretary SAFRON Governmént of Pakistan at Pak-Secretariat -
~lIslamabad S ' o

5. B .Cor'nmissioner. Malakand Dli»vision, at Saidu Sharif SWat '_

6.. Deputy Commlsszoner / Commandant Chttrat Levies at DC Ofﬁce .
District Chztral (Lower) - :

1 .District Account Officer Chitral Lower

- .Respondento'.

T

WRIT PETITION UNDER ARTICLE, 199 OF
‘THE CONSTITUTION OF ISLAMIC REPUBLIC
‘ OF PAKISTAN. 1973

. WP5424-2021 AMAN ULLAH VS GOVT CF.pdf
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On acceptance of the mstant Writ Petltlﬁﬂ lmpugned notlflcatlon ‘
of  Respondent ,,No 2 bearlng No. SO(POLICE- -
,Il)HD/MKD/LEVIES/MISC/Z[]ZU Dated; 22. 03. 2021 & SO(POLICE- |
1)HD/1- 3/FEDERAL LEVIES 2021, Dated; 21 0. 2021 subsequentty :-_ K

offtc;al notification of. the Respondent No 6 retzrement order

bearmg No 4945- 55/DCCICLC 20, Dated n. 06. 2021 be set aside -
and the declare is illegal, untawful, void ab- initio and WIthout o
‘lawful author:ty Consequentty the petltlcner belng employee ef -

. Chitral Levnes Farce to be declared entitled to contlnue/perferm'

- his service till completion-of superannuation; in comptsance of
Government  Notification No: SO(POLICE-IDHD/1-3, Dated ~
_'-'_14 07.2020. Any such relaef which this Honorable Court deems -
proper and just be granted to the petltxoner against respondente o

'keepmg in view the cxrcumstances of the case.

1

' RESPIFCTFULLY sm«:wn:'rn-,

Brief facts and grounds glvmg rise to the mstant writ pet:tron are

!

as under

That the name and addresses of the partles have correctly been

given'in the head note of the lnstant Wl‘lt petltlen whnch are

sufficient for the purpose of effectlng thelr proper serwces and

"crtatlon etc. -

. That the petitioner has been serving as regular member of

Chitral Levies -F.orce'ha\'/ing a considerable.length of service at-

| his credit. _

.. WP5424-2021 AMAN ULLAH VS GOVT CF.pdf
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L That the petrtroner is performlng hIS duty wrth great zeal zest

devotlon and dedlcatlon at his best {evel to the entlre

- ,satlsfaction of hIS semor officials.

COPIES OF PAYSLIP & SERVICE DOCUMENTS ATTACHED AS
' ANNEXURE “A" )

That accordmg to the appllcahle Rules i.e. The Provmcrally |
Administered Tnbal Areas Provmcml Lev:es Force Rules, 2015,
amendments made through Government Notlhcation No o
SO(POLICE-lI)HD/l 3, Dated 14.07. 2020 The petitioner is entttle

to perform his duty tilt the comp'etron of superannuatlon ie (60)'

years. of service. The relevant schedule of Rule lS being

_" reproduced to assist this Honourable Court.

I

in the said rules in rule 16:-

(a) for sub rule (1), the follow:ng shall be submitted -
,namely ‘(1) all umformed force shall retire form
service on attamlng the age of superannuatton ie
Sixty (60) years or they may opt for retirement after
" completion of twenty five (25) years regutar
services”, and

(b) Schedule IV shall be deleted ' _
CGPY OF RULE/NOTIFICAT!ON ATTACHED AS ANNEXURE B

. That the rule of uniform personnel further amended on

23 03.2021. The amended rule seventeenth (17) which provuded for
retlrement on attamrng superannuat:on was: again omltted and -~

schedule 3 was changed -with the certain amendments

“consequently the- lower ranks offlmal hence; the present )

petitioner have been compulsory ret:red from service after

‘ ’performlng certain years of serwce or on attatnmg the certam

. WP5424-2021 AMAN ULLAH VS GOVT CF.pdf




age. The amended lmpugned notification and relevant schedule of

Rule is being reproduced to assist this Hanourable Court

,

Schedule -
[See-rule 17 .

I

Serial No

‘ . -
Name of the Post / Rank

Qualification for Promaotion .

Length of Service / Age

1

Subedar Major (BS-16) .

On the basis of Seniority-cum-
fitness from amongst the
Subedars having mlermedlate
Qualification

Thirty Seven Years or |

Three -Years Service as
Subedar Major or Sixty

Years of Age whichever

is earlier

Subedar (BS-13)

By promation, on lhe basis of
seniorlty-cum -fitness in the
foltowing manner namely; .

(). fifty percent (50%) form’

amongst the Naib Subedars

having intermediate |

quallficatlon and

(ii)."Fifty Percent (50%) from i

amongst Naib Subedars having

"1 secondary Schell Certificate

Thirty Five years service
ar five tears service as
subedar or sixty years
of age whichever Is
earlier

Naib Subedar (85-11)

By promotion, ‘on the basis of

seniority-cum-fitness in  the
following manner, namety

o .

(). fifty percent {50%) from
amongst the Naib Subedars
having Intermediates
qualification; and

{ii) ﬁfty' percent (50%) form
amonge; Hawalders i

Thirty three  years
services Or Seven years
service as Niab subedar

| or sixty years of age |

whichever is earlier -

Hawaldar (BS-08)

Thirty one years service
or three years service
as Hawaldar or fifty one
years of age,

Whichever is earlier

Naik (8S-07)

Twenty: nine  years
service -or three years

service as Naik or forty

.| eight years of age,

Whichever is earlier -

1./Naik {BS-06)

Twenty  Seven . Years
service or three years
service as L/Naik or

| Forty five years of age,

Whichever is earlier

Sepoy (BS-ﬂﬁ)

TJwenty Five  years

services or forty two
years of age,
Whichever is earlier

COPY OF THE IMPUGNED RULE ALONG WITH SCHEDULE & RETIREMENT

ORDER ARE ANNEXURE “C" & D"

WP5424-2021 AMAN ULLAH VS GOVT CF.pdf
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”(23?

That the rule of umform personnel again further amended on 21—‘

10-2021, vide notification bearing No. SO(POLICE-INHD/-
3/FEDERAL LEVIES 2021, The amended rule seventeenth an

which provided for retirement on attaining superannuation was -

égain Omit‘ted'ar‘zd,scheduleﬂ was changed with the certain

amendments; The amended impugned notification and relevant

schédule\of Rule is being reproduced to assist this 'Honourable‘

~ Court.

Schedule - Il

Serial | Name of the Post /

Length of Service / Age
No __._Rank

1 Subedar Major-(BS—‘lb) Thirty Seven Years of service or Three Years
Service as Subedar Majur ar Sixty Years (60) of

Age whichever is earlier

-2 Subedar (BS-iS) Thirty Five years service or five tears service as
subedar or Sixty years (60) of age whichever is

earlier

age whschever is earlier

3 | Naib Subedar (8S-1) | Thirty three years services or seven years - -'
: . | service as Niab subedar or Sixty years {60) of

4 Haw.;:udar (BS-08) . Thirty one years service or fifty one years of age,
' * | Whichever is earlier

"5 Naik (BS-07) . Twenty nine years service forty nine years of

age, Whichever is earlier

6 - | L/Naik (BS-06) Twenty Seven Years service or Forty seven years
of age, Whichever is earlier

7 Sepoy (BS-OB) Twenty Five years services or forty five years, of

1| age, Whichever is earlier

COPY OF THE IMPUGNED RULE ALONG WITH SCHEDULE ARE
ANNEXURE ‘E ' :

._ That in addition'some‘-vemployees of Dir Levies, Malakand Levies
and Chitral Levies Force also challenged the impugned -

nohfucatnon through drfferent writ petition before this. Honourable - |

Court. The said wnt pet:tloner has already been adrmtted for

hearing.

WiP5424-2021 AMAN ULLAH VS GOV"T CF.pdf. A




. .
A .
> y .

) - .

- Malakand Division, demandmg therein reconsnderatton of the

6

That in thls regard Khyber Pakhtunkhwa Assembly passed abill: - S

on dated: 30t November 2021 for the restoration/re mstatement '

~of lewes personnel which. have been compulsory retired form

service due to the not:flcatlons dated 22.03.2021, 21- 10- 2021

“shall be re-instated; blll/notlfscat:on is belng reproduced to assist -

this Honourable Court.

“ Re-/nstatement of the levies personnel.—-- Al
levies personnel, who have been retired from the
Force, with effect from 22.03. 2021 - till the
~cammencemenf of the. Prown(:/ally Administered

" Tribal Aress Levies Force (Amendment) Act, 2021
Shall be re-instated in the Force &s regular
employees, with effect from their respective
dates of retfrement and thirty shall be deemed as -

never retire farm the Farce

Despite this clear-cut notification passed by Provmmal Assembly
Khyber Pakhtunkhwa for re-instatement of all levies personnel
the respondents are reluctant to restore thelr servnces

'COPY OF LEVIES PERSONNEL RESTORATION BILL PASSED BY KHYBER
PAKHTUNKHWA ASSEMBLY ON DATED; 30™ NOVEMBER 2021,
- ANNEXURE °F" .
That the petitioner and other Dlstract Levies. Force employees

raised his VOICE qua. 'So much so, the Commlssaoner Malakand

| Ahas also hlghllghted the anomalles in the said rule and in. thts :

' respect a written letter to the all Deputy Commnssuoners in

P

decnsnon so taken.

COPY OF DEPARTMENTAL APPEAL/ REPRESENTATION ATI'ACHED AS
ANNEXURE “G"

WpP5424- 2021 AMAN ULLAH VS GOVT CF pdf
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1.

That the petitioner has been discriminated through notification

- dated 22.03.2021, 21-10-2021 & 11.06.2021; whereby the salary,

rank add seniority have been converted to low grade and

compulsory retired from service. .

That ‘the petitioner being aggrieved 'of the acts and action of

respondents having no other adequate and eff:cacsous remedy, ‘

. except to file this writ petlt:on :nter alia, on the following grounds. :

.

GROUNDS:

A

That the action and inaction of the respondents are illegal,

against the law, void ab-initio the impugned Notification and

: \l order passed by Respoddent No. 6 are against the applicable

Rules because petitioner is not liable to get pre- -mature

retirement on the basis of maximum age i.e. 60 years as wellas - .
- due fo completlon of reqmred length of service, (31 years).
" Furthermore the promotion of the Petitioner is due for the next

'higher post as top of the, seniority list and suffucnent numbers of

| posts are lying vacant and Petitioner is fully quahﬂed for the

' same

That the impugned act/notification of ‘amending relevant rule
and retirement of the petitioner under said notmcation is illegal

and uncond:tsonal hence the same are llable to be declared as-

-such.

© That it is a settle law that serves rules cannot be amended to

the detriment of public sector employees. Ev,en,' if they are so

WP5424-2021 AMAN ULLAH VS GOVT CF.pdf.
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amended, the same having prospective effect cannot be apptied B

against the.present pe_titidner/employee,

L That the revived schedule 3 of the im'pugned amended rules is
setf—contradmtory and dlscnmmatory as well The said
schedule prescribed 60 years of age are certain maxnmum‘ f
: length service for high rank official i.e Subedar Major , Subedar »

and Naib Subedar, regrettably, the petitioner being in low rank - -

have been_ treated discriminatorily for the reason that they have

not been allowed to serve till 60 years of ‘age.

. That the 'atleged notification has issued on 92-03-2021 & 21-10-
2021 havmg no. retraspective effect though the same notlﬁcat[on- S

is lack back of law, unlawful and agamst the fundamental rlghts.‘ g

- That the apprehended forceful pre mature termlnatldn of the.

petitioner is unjustified and lllegal The said act of the

'respondents are be clear. and . sheer violation of - the.

~ fundamental rights of the pettttoner which is enwsaged and L

granted by the Constitution of the Islamic Republic of Paklstan.

s

That the sheer ahuse of the power’ and consequent harassment

Cof the pet:tmner at the hand of the respondents is gross _

' wolatlon of fundamental right of the petitioner.

. That from very proapect of the C_ohstitution of'ls‘lamic Republic . -

| of Pakistan 1973 and policies governing t_he:subjea_:t respondents

WP5424-2021 AMAN ULLAH VS GOVT CF.pdf
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violated this Article of the Constitution. A'

have no excuse at all to avoid vested. rights of the Petitioner in-

"matter of performance of service.

P J

That respondent v:olated Artrcle 4 of the Constltutlon of Islamic

: Republic of Pakistan, 19?3 with its heading “Rights of Indnvrdual
~ tobe dealt with'in accordant;e with the Law” it is mandatory for -
. respohdents to compty with law and rules in fair, equal and
lawful manner as weu as prohlbrtory for them to act ina
manner which is nut admlssm{e in. law/rules hence their such.

~act with effect to compet the petitioner for retirement is totally

2 vosd .

That accordmg to Artlcle, 25 of the Constitution of . Islamlc

Repubilc of Pakrstan 1973 all citizens are equal’ befare Law and

- are entitled to ,equal protection of Law but the respondents'

Article, 27 of the Cons’ututmn of Islamic Republic of Pakistan
1973 with its headmg “Safe Guard against dlscrlmlnatlon in

SE‘FVICES .

That the matter in the instant petition relates to enquire

functionaries. of the deernnient' with effect’ to secure the

constltutlonally guaranteed rlghts of the petltroner therefore

this honourable court has ample JUI’ISdICtIOﬂ to exeruse its wnt -

WP5424-2021 AMAN ULLAH VS GOVT CF pdf

.. That.act of respondents with effect to deey rig’ht to service of

' petitioner and their omission to protect the same Is; agamst .




1973

M. That the petttioner seeks leave of this honourable court to

' argue/razse addltlonal grounds at the time of arguments

INTEm'M RELIEF

T

o~

A AU the three ingredzents llke prima facae mse halance of

convemence and wreparable loss-are in favour of the petitioner

| |mpugned notification Dated 22-03-2021 & 21-10-2021 as well

B The respondents may kindly be restramed from any adverse

writ Pet:t:on

Writ Petmon be accepted and allow as prayed on the headlng

T

'Peﬁﬁoner

‘ .Through,

LL.B (Hons), LL.M (I-L)

X A?”‘

waakowsi b

WP5424-2021 AMAN ULLAH VS GOVT CF.pdf

djurisdiction under Article, 199 of the Constitution of Pakistan,'

galnst the respondents, therefore by way of Interim Retief the

as order of the Respondent No 6 Dated 11.06.2021; be suspended.

action aga:nst the petitioner till the final demsnon of the mstant‘ -

It is therefore humbly prayed that, on acceptance of the instant

SHEr Hyper KHAN
ADVOCATE HIGH COURT
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CER’H‘H}FICATE:

-~ (As per directions of my client) No such like Writ Pefition has  *
earlier been filed by the. petitioner on the subject matter before |
" this Honorable Court. ' T

LIST OF BOOKS = //'. .
Constitution of Islamic Republic of Pakistan, 1973 -

' General Clause Act

Rules of Business, 1985

Provincially Administered Tribal Areas Provincial Levies Force ¢ -

Rutes, 2015
All required Notifications
Any other Book according to nead

1
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‘BEFORE THE HONORABLE PESHAWAR HIGH COURT,
' PESHAWAR

© Writ Petition NO_;'__’_«_;_.,'____ of 2021

Aman Ullah

Y_.E_I_I__S;@..S.

& Others-

AAFFHBAVIT

Honourable Court.

o Db
| Deponent

~ CNICNo -
e 16201-9760394-9

~

Government of Khyber Pakhtunkhwa through Chlef Secretary KPK

, Aman Ullah S/o Abdul Majid, R/o Post Office Broze Baseeru,
Tehsil' & District Chitral (Lower) Petitioner; do hereby solemnly
affirm and declare on Oath that all the contents of the subject -
Writ Petition; ar e true and correct to the best of my knowledge
and belief and notHing “has been concealed from this 3

-
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T : | 2 gme nt,Sﬁeet
| PESHAWAR HIGH COURT, PESHAWAR
(JUDICIAL DEPARTMENT) ‘
W.P.No.5424-P/2021 w1th cM N0.19/2021.
| - JUDGMENT
Date of hearing -~ 20112022,
" Mr.Sher Haider Khan ‘Advocate for the petitioners.

~

. Mr. Saqlb Raza, A.A.G a/w Muhammad Najmul Hassan,

Supenntendent on behalf of respondent No.6.

—=

M ATTIQUE SHAH, J:- For the reasons

 recorded in our detailed ;udgment of even

date ‘in WPNo 367—M/2021 t|tled '

~"‘Muhammad Ghafar etc Vs. Govt of
Khyber Pakhtunkhwa" this writ petition is

dismi_ssed.

~ * Announced.
- Dt.29/11/2022.

" HON'BLE MR.JUSTICE LAL JAN KHATTAK,
HON'BLE MR.JUSTICE $ M ATTIQUE SHAH &
HON'BLE MR JUSTICE SYED ARSHAD ALL

T (AKKHAN Court Secratory)




, Zud'gment ,Sﬁee
PESHAWAR HIGH COURT, PESHAWAR

: (JUDICIAL DEPARTMENT)

. W.P.No.367-M/2021 with IR,
CM Nos.1053/2021 & 1183/2022.

JUDGMENT
Date of hearing - 29'11 2022.
Barrlster Dr.Adnan for petmoners '
Mr. Saqab Raza, AA.G for the respondents PN

mEma===

o S M ATTIO UE‘ SHAH, i “Through this
single Judgmenf, we shall also decide the
connected writ' pe‘fitiens bearing Nos.337-

2021, 406-M/2021, 503-M/2021, 514-
. Mrzo21, 518-Mr2021, 450-w/2021, 601-
M/2021, 681- M/20?_1, 632f M/2021, 919- ]
/2021, 968- M/2021, 980- W/2021, 1221-
/2021, 1222-M/2021, 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-P/2021, 5423~
Pr2021, and 5424-P/2021 as adjudication:
e - ofa comm'on question’ of law and fact is"
mvolved in all the petitions wherein the
petltloners have challenged the vires of
- notifi cation  No. 'S0 (Pollce-ll) HDI
‘AMKDILewesIMlsclzozo dated 22, 03 2021
whereby on the baS|s pf. |mpugned offi ee

order bearing No.128/DC/CSL dated




© 20.04.2021, they have been retired from

h ‘s'ervice,with further. prayer that they be

~

réinsfated_intd service from the date of their -
retirement i.e. 20.04.2021 with “all back

ben’eﬂfs' In aiternative, ihey‘ have prayed 3

“that the respondents be directed to treat‘ '

them at par with erstwhlle Federal Levies of -

, Federa!ly Administrated Tribal A‘re‘a (FATA)

and; absorb them in pOIicé and; grant them

‘ ful! pensnonary benefi ts

-2 Likewise in W P Nos. 333-M/2021 ‘

. '334;M/2021,' 335—M/2021, . 338-M/2021, .

| 34'5-M/2021,: 1026-M/2021, 1'03'5-M/202k1,
| 1187-M/2021, 1206-M/2021, 1207-M/2021,. |
_é4-Mé022 212—M/202 and 99;'37P/2022 the.

petttloners have made the foilowmg prayer

"On acceptance of * this wnt
petition, the impugned Notification
SO (Police-llj HD/ MKD/Levies/
Misc/2020 is against law and the
fundamental rights guaranteed by
the Constitution of Islamic
 Republic of Pakistan, 1973, ‘may
_be declared illegal vold ab Initio
and of no legal effects on_the
rights of the petitioners.”

by
F " u

w‘aﬂ W»" H*" S our




‘Similarly, in COC Nos.38-M/2021 in..

W.P.No.367-M/2021 'and COC-* No.436-

P/2022 in W.P.No.1335-P/2022 petitioners

seek lmtlatton of contempt of court

' proceedmgs agalnst the respondents for
- v;olatlng the order of this court dated ‘

. 21 04.2021 passed in W.P. No. 367-M/2021

3.  Brief facts of the case(s) are that the.

petitioners were appointed in the “Swat

Levies Force" as Sepoys‘etc. and presently.
terms and conditions of their services are

regulated by “Provincially Administrated

Tribal Areas LeVies Force Regulation 2012"

whereunder besldes PATA Lewes Force o "
- Rules, 2012, PATA Lewes -Force Serwce

~ (Amended) Rules, 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals
with the retirement of personnel of‘. the
force -which was amended vide notification

dated 12.12.2013 in the manner that “All

. the persbnnel shall retire as per

' Schedule-lll and no extension in service. -

beyond retirement shall be granted” On

| 1407.2020, vide Noification  No.SO

e e s e
A b S
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(Police-IHD/1-3, rule 17 was further

amended by deleting schedule-V as “All

unifdrméd force shall retire from service

on a.ttaining-fhe ége of superannuatlon

.e. Sixty (60) years or they may opt for -

' retirement after"_ completion of twenty-"

five (25) ‘years regular service”.

. Thereafter once again through certair

modif cations rule', 17 was- amehded by

“giving life to the deleted schedule-lll of the

rules 2013 as under -

“Retirement' All levy personnel
shall retlre as per Schedule-ii
and no ‘extension in serwce'
after retirement shall be'

- _granted ”

4,  Being aggneved from the ibid
' .amendme'nt the petitioners have' filed . the

f mstant petltlons

5 . Pursuant to the directions of this .

- court respondents have filed their parawise

comments, wherein issuance of the desired -

writs has' been oppdéed.

6. Learned counsel representmg the

petltloners vehemenﬂy argued that the‘




.5« »
| |mpugn0d thsﬂ'cahon is arbrtrary, perverse
|Ilega| 1ssued wrthout jawful authonty and
“mala frde mténtlon just to- deprive: the
| petltloners of therr vested nghts accrued in ‘
_their -favour hence vrolatrve of therr
,fundamental nghts guaranteed under the C
| | Constltutlon and thus not sustamable m the/
"eye of law. That though the rmpugned
Notuﬂcatron was |ssued under the regulatlon
. '2012 However, after the 25"‘ Constitutional
amendment the said regulatlon does not
'hold feld therefore ~the _rmpugned

Notrf catron is liable to be set aside. o - L { ;

7. Conversely, ‘worthy . AAG .' S : )

-repreeenting the respondents opposed the
arguments so:advanced by learned counsel S .

‘representing the petitioners atthe.bar while’

arguing that after the 25" amendment the -
Provincial ~ Assembly . | paesed " the
,contrnnatron of laws Act No. 111 of 2019
through which the laws appllcable to
erstwhlle PATA were allowed to continue
»mcludrng "‘Provmc:a! Administered Tribal -

Arees Levies Force Regulation, 2012" and.

) ) - . Moty i
Co mESaawar iond Courr
’ - . o w ORI




therefore, the impugned Notification was

‘issued per law which does not require any

interference. by this court in its writ

, jurlsdlctaon under Article 199 - of the

Constitution. Further, petrtloners ‘are Civil

’ Servants and matter in question revolves
~ around the terms and conditions of their
_ service which is the exclusrve domaln of
the Servuce Trlbunal as such the
'jurisdiction of thi.sf court is berred given- the

- explicit p'rovisioh of Article 212 of the,

Constltutlon i

8. Heard Record perused

- 9. Before dlscussmg ments of the case

E we deem it approprlate to discuss the

background of the matter in hand to.i‘

properly comprehend the issue - involved

/

. therein. It is worth mentioning that earlier
- o ' z } . o
" the services of the Levies Force were dealt ‘

'wnth under the Front:er Irregular Corpst

(FIC) rules 1 962 whrch was substltuted by

the “Provmcral Admmrstered Tnbal Areas

Lewes Force Regulatron 2012” (regulation) ‘

and under the said reguiatron "PATA Levies .




' Force (serviee) Rules, 2012” were framed -

for Provincial t.evies Fofce. While separate,

service rules were- atso framed thereunder
for PATA Federal Levies Force performing

duties in “PATA” known as “PATA Federal

‘Levies Force Service (Amended). Rules
2013. Rule 17 of the ibid rules deals with
the rettrement of the Lewes personnel

'whlch was amended from ttme to time,

However, petltloners . have become

* aggrieved from the impugned Notification -

"~ vide which the petitioners’ retirement age

was altered which is challenged by them

through'inetant petitions.

.10.. The main - contentlon - of the
petlttoners Is that after 25“‘ amendment the -
regulatlort has lost its effi cacy and sanctity

| and has become redundaht, .there.fore,’the ‘

.tmpugned amendment under the said 1 B
:regulatton is tllegat bemg vond ab !nItIO lt is
worth mentlontng that after the 25"‘ ’

: amendment ln 2018, both FATA & PATA

were merged in the provmceof Khyber

Pakhtunkhwa "ar'td Federal  Levies Force




working in FATA was merged into the

“‘regular police of Rh\e province. ‘Albeit, in
-Malakand Division, 'Levies‘Force‘ is still

" . regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

the Khyber Pakhtunkhwa Act No 111 of

2019 ttirough which the laws prevalent in

erstwhile PATA at the tme of 25"

‘amendment were allowed +to continue

including régulation 2012 which still holds,

the field and as such the same is a valid

~instrument. Therefore,  impugned

Notification was issued by the respondents

with fawful authority.

1. Moving -tbwérd the status of the

petitioners lt is worth mentlonmg that earlner
thls court whale deciding WP No 528-'

M/2016 (Ikramullah’s case) determmed the

- status of personnel of the Prownc:al Levies -

Force as that of cnvnl servants in the'

~ following terms:-

“19. The Provincial Levies Force
(“Force”) was granted statutory
cover through . Khyber
g Pakhtunkhwa Regu!atlon No.1 of




2014 ( “Regulation”). Paragrabh

'No.3 of the Regulation’ envisages .

for constitution and establishment

" of the Force and its functions. For

“ease reference paragraph .Nos. 3
and 4 of the Regulation are

reproduced as under.- - |

‘3. Power to constitute and
maintain by the Force and its
functions.— (1) Govemment may

 constitute and maintain a Force for .~
performing the following  functions,

" namely:

(a)
(b)

" (c)
@
()

Y,

(@

()
A
1)

ensuring security of roads in PATA;
ensuring secun'fy- and manning of
piquet, ' ,
guarding Government institutions
and installations;

ensuring security . of jails and

_anested criminals; .

generally maintaining law and order
providing mobile escort to VIPS;

'anti-smuggling activities especially

timber smuggling;

destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and -~
such other functions as Government

" may, by noftification in the official
Gazetts, require the . Force - to
perform. ' ‘

(2) . In discharge of their functions,
officers and’ staff of the '_Force shall.




.
S
e

"be guided in accordance with' this

Reguiation and (he rules.
(3) The head of the Force shall

- be Commandant in his respective .

jurisdiction.

(4)  Secretary to .Govemment,
Home and Tribal Affairs Department
shall be the competent authon‘ty of

" the Force. o

(5) The Force shall consist of
such ranks and number of officers

.and~. members and .shall - be
constituted in- such manner as may

be prescribed by rules. .
(6) The officers and members of
the Force shall receive such pay,

penision, allowances and other

remunérations and shall enjoy such

-leave and other privileges as may be

prescr'fbed' by rules. ,
(7) The officers and members of
the Force shall wear such uniform as
may be prescn'béd by rules or
instructions. -
(8) . The administration of the

" Force shall vest in the Commandant

in his jurisdiction who shall
administer it. in _act:drdance with the
provisions of this Regulation, rules
and instructions. - ‘
(99 The Commandant shall
exercise his powers and perform his
fuqctioﬁs under the  general
supervision  and directibns of
Government.

T (RPN o g N S o,
vEengwal Bign Ceur




(a)

11
‘ Z; AT
. : / . - R
4. Powers and duties of

officers and members .of the
Force.—An officer or member of the

. Force shall-

take effective measures for ensuring

- security of ass:gned junsdlctlon and

- for safeguarding agamst acts of

()

(©

(D

(@)

unlawful interference;”
prevent unauthorized persons and
vehicles from access fo the teritorial

 jurisdiction;

take offective  measures - for.
preventing sabotage, placement of
car bémbs; letter bombs, dangerous
article ‘and carriage of arms and
ammunition into the restricted area; |
use such arms and ammunition and: .

‘equment as may be authorized by

the Commandant or an officer
authorized by him; . ©
search and arrest without warrant
any person »w!nwo he. suspects -of
endangering or . attempling to
endanger or haviﬁg endangered the

. safety of an installation and may use

such force as may be necessary in
the dlscharge of his aforesaxd dut/es

- and ' -

0

" salay from the. . Provincial - .

perform such other legal functions as’
the competent authority may require -
him t6 perform”.

- 20. The _,cIoée perusal " of the

Regulation: ‘would clearly show.
that the Force is receiving its




-Exchequer. and - performs the

' policing service in the erstwhile

. PATA.

21, Having said this, we would
now refer to the crucial issue as to
whéther the employees of the

Force can be termed as a civil

" servants and as such they cannot-

maintain a ‘constitutional 'petitioh
before this Court for enforcement

 of the terms & conditions of their

service. A
'22. The connotation = ‘civil
servant’ is defined and explained

- in respect to the Provmce of

Khyber Pakhtunkhwa, in, the Civil
Servants Act, 1973 (*Act, 1973")

- For ease reference,. we would
, refer to Section 2 (b) of Act, 1973,

whtch reads as under -
“2. Defmttons.—-—-(»1)~, In this act,

: unless . the cOntext othem/ise

(a)
O

' requ:res the following express:ons '

shall have the meanings hereby
respectively assigned to them, that is -
fo say— : '

“civil servant’ means a person who is -
‘a member of a civil service of the
Prownce, or who holds a civil post in 4
connection w:th the affairs of the»A
Province, but does not include—




(I)

13

a person who is on deputauon to the
Province from the Federatlon or any

.- other Province or other authority; -

i

a’ person who i5 employed on.
contract, or on work charged basis,

* or who is paid from contingencies; or

| (i)

a person who is a 'worker" or

_ “workman” . as defined in the

- Factories Act, 1934 (Act XXV of
1934), or the ‘ Wonkmans' -
Compensation Act 1923 (Act VHI of .

1923)".

'23.  The perusal of the definition-
“would show that a member of a
civil service of the Province or

who holds a ‘civii post in
connectnon with the affalrs of the
Province is civil servant. Al

Pakistan Services are explained

in Article 260 of the Constitution,
which reads as under:-

--------------
.......................

.....................

“service Of Pakistan means  any '
serwce, post or office in connectton
with the affairs of the Federation or
of a Provmce, and mcludes an All-,
Pakistan Service, sen(ic_é in the

- Armed Foroes and any other service

declarec to be a service of Pakistan

“by or under Act of [Majlis-e-Shoora
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(Parliameht)] or of a Provincial
L - Assembly, but does not include
w0 - service as  Speaker, . Deputy
Speaker,  Chairman,  Deputy
Chairman, Prime Minister, Federal
" Minister, Minister of State, Chief -
Minister, - Pmyindial Minister,
‘[Attorney-General]. [Advocate-
General],] Parliament Secretary] or
[Chairman or .member of a Law
Commission, Chairman or member
" 'of the Council of Islamic Ideology,
Specfal Assistant -to the Prime.
Minister, Adviser_' to the Prime
Minister, Special Assistant to a Chief
Minister, Adviser to a Chief Minister]
or member of a House or a
_ Provincial Assembly; '
Wheréas. Article 240 of the
Constitution envisages that:-
- “240. Subject to the Constitution, the
_ appointmenfs to and the conditions
of service of persons in the service
of Pakistan shall be defermined ~
(@ , ........ " |
() in the case of the services of
‘a Province .and posts’in connection
with the affairs of a Province, by or -
‘ 'under’ ~ Act ~of the  Provincial -
~ Assembly. I
- Explanation- In this Article, “All
Pakistan Sérvice* means a service
common to the Federation and the .-
'Provinces, which was in existénc.e‘
: immediately before the .c':ommancing
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. day or which may be created by Act

of [Majlis&e—Shoora"(Padiament)]”.' '

"24.  The Phrase“‘berforming in

connection with the affairs of -

Federation or for present matter

Province”  was

‘explained in ‘the. case of

Salahuddin and .2_ othe'rs- VvS.
Frontier Sugar Mills & Distillery
Ltd. Tokht Bhal and 10 others '

LTI A AL R A

(PLD_1975 Supreme Court 244).

In the said judgment, the Apex
" Court has held: ' -

“Now, what is meant by the phrase
“performing functions in- connection

with the affairs of the Federation or a

Province”. It is clear that the
reference is to govemmental or State
functions, involving, in one from or

. another, -an’ element of exercise of
.public power. The functions may be
the traditional police functions of the -

State, involving the maintenance of
law and order and other regulatory

activities; or they may comprise

functions pertaining. to economic

- development,  social welfare,
- education, public utility service and
-other State . enterprises of an

industrial or . commercial’ nature. -
Ordinarily, these functions would be

performed by persons: or agencies . '
directly appointed, qontrol(ed and

elaborately

i

financed by the State, ie., by the =

JpS —
g ?

=i

""’?‘3!.".‘_53‘{'3‘.‘"/?.4,’

B e -,

LIV Al
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" Federal Government or a Provincial
" Govemment. |
25, Admuttedly, as evident from |
the bare readmg of paragraph-3 &

4 of the Regulatlon the present
petmoners are. performtng policing .

- service in the erstwhile tribal area,

howeyer, their terms and
conditions 'are being regulating -

‘through Reégulation No.1 of 2014 -

and after the omission of Article

247 from ‘the Constitution; through’

a provinéial\statute i.e. the Khyber‘ | X
‘Continuation of . Laws in the
- Erstwhlle Provincially Administered '.

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No..lll qf 2019),

| the operation of Regulation No.1 of ,

2014 ‘was continued. Thus, the
essential criteria for being a civil
servant is that the person holding

the post muét perform: his functions

in connection with the affairs of
Federation/Province and the terms
and conditions of his .service
should be determined by or under
the Act of Parliament/Provmc;al
Assem_bly. The: Apex Court in tl?e

case of Federation of Pakistan = '

through®_Secretary, Ministry of
Interior __ (Interior __Division
Islamabad and 2 others vs. RO-

A A O e e e e it
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177 Ex-DSR. Muhammad Nazir
(1998 SCMR 1081), while dealing

" with the case of an employee of

Pakistan ‘Range'rs _has observed

“that;

- “7...Perusal of these rules clearly -

shows thét they are all iembracing,

of section 1 of the Pakistan Rangers
Ordinance, these rules would prevail
over the Rules of 1973. The Pakistan
Rangers Ordinance was’ promulgated
to constitute a force ‘called the
Pakistan Rangers for the protection. of
an_d' maintenance of order in the
border areas. Since with regard to the

'and therefore, under tge amendment

status of the members of the force the '

therefore, it can be safely said that’
the employeeé of the Pakistan

 Rangers will be deemed to be civil
_servants as they are performing
. duties in connection with affairs of the
" Federation and- hence under the

Service Tribunals Act, 1973‘,‘ an
appeal by a member of the Pakistan
Rangers regarding a matter relating

" to terms and conditions of his service .
is, competent before the Federal -

Service Tribunal...”

26.  Similarly, in the case - of

Commandant, __~Frontier
Constab ulan(. : Khvber

‘ |
Pakhtunkhwa, Peshawar and

Feanay

. Pakistan Rangers Qrdinance is silent,

ail v
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others Vs, Gul_Raqib Khan -and

" others (2018 SCMR "903), the

‘ ,Hon'blle Apex Court has elaborately ) ‘_w
examined service sfructure of the |
_ érhployeeé - of . Frontier
Constabulary, which is established

" under Frontier Constabulary Act
(Act-Xlll) - of ~1915. Relevant
paragraphs. of the said judgment
are reproduced as ﬁnderz-
“6. - Three . broad - .lests for
establishing the status and character
of & civil servant emerge from the
Constitutional mandate of the afore-

" going Articles. Firstly, under Article

' 240() of the  Constitution,
‘appointments to ‘and the terms and
cb_nditions of service of‘the persons in
the “service of Pakistan” are be
determined by or 'under; Act of

. . . Parfiament. Sebondly, by virtue of’
i [,-\‘ L | Aticle 260 of the Constitution,
P - 'service of Pakistan’ means any

-

‘service, post or office in connection
with the affairs of the Federation.
Thirdly, under Article 212(1) (a) of the

, Constitution, the exclusive jurisdiction
to adjudicate disputes relating tothe
terms and conditions of persons, who -
are in the service of Pakistan vests in
an Administrative Tribunal, namely,

' the Federal Service Tribunal. These

tests , are mentioned in the
Muhammad Mubeen-us-Salam case-
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~ ibid (at pp. §86-_689 of the law report).

The definition- of the term ‘civil

‘servant’ in the Act adopts the

Constitutional criteria- given in Article
260 noted above to reiterate that a
person who, inter alia, holds ‘a civil

" post “in connection with the affairs of

the Federation” including any such
post connected with defence, to be a

" civil servant. The larger Bench has in -

this respect taken the logical step to
incorporate the requirements under

-Article 240 (a) and 260 of the
~ Constitution as the definitional criteria

of the. tenn “civil servant” (at p. 682 of
the law. repon‘)

7. . Having notlced the quahfymg
~ criteria of a civil servant under the
law, it is appropnate now to examine

the factual matrix of the present
controversy The FC was estabhshed

‘by the NWFP Constabulary Act, (Act-, .
© Xill) of 1915 (“Constabulary Act’).
“Section 3 of the Constabulary Act
" empowers the Federal Govemment to
maintain the FC as a force “for the L

better protect:on and administration of

the external frontiers of Pakistan’
within the limits of or adjoining North-

West: Frontier or any part thereof’
Section 3-A of the Constabulary Act
authorises the Federal Government to
employ the FC outside the limits, of or
adjomlng the North-West Frontier
Province in other parts of Pakistan for
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"~ the 7 better . protection and :
administration of those parts. Section .

5(1) of the Act ibid vests the Federal
" Govemnment with powér to appoint
the Commandant ér_wd otherv persons
_including the District - Constabulary
Officers or Assistant Constabulary
_Officers of the force in ‘one or more
districts. Section 6 delegates to the
Commandant - andl District
Constabulary Officer the ‘power fo
appoint subordinate ofﬁcerg in the
manner prescribed by Rules made
under the ‘Act. The Federal
Govemment exercised - its - bower

. conferred by Section 21 of the

Constabulary Act, to frame the NWFP

Constabulary Rules, =~ 1958 -
(“Constabulary Rules”), in order to
provide the terms and conditions of -

- service of the officers and men in the
FC. © ) |
8. It will be observed that the
matter of terms and -conditions of
service of the 'respondent-em'p!oyees

of the FC, are in the first place -

regulated by the Cdnstabq!ary Act
and elaborated pursuant thereto by
‘the FC Rules. The provisions made
by the .Constabulary Rules are in
fuzth'é;ance of and in exercise of the
power conferred by the Constabulary

Act. Therefore, the terms - -and'
conditons of service of the
employees of the FC are prescribed ,

i *-?»-Tv sute orag
AT <
Aad 8T

. =\

v

o e
i




Ay

21

&

—

in the Act and the Rules. The test laid

down in - Article .240(a) of the

' Constitution -requires .~ that - the-
’appointmenr to and the terms and

conditions of service of posts in

connection with the affairs of ‘the

ngeration and of a sewice of

. Pakistan shall be determined ‘by or
“under an Act 'qf’ Parfiament. The
- expression “by or under” in Afticle

s

240(a) of the Constitution authorizes '

. the terms and condmons of service of
" a civil servant to be prowded both by
' statute or by statutory. rules. The

provision made in the Constabulaly.

" Act and the Constabulary - Rules,

therefore, satisfy- the Article 240(8)

‘test. The judgment in the Muhammad -

Mubeen-us-Salam . 'case  ibid
endorses this point of view:- '

“86.... The terms and conditions of
* service of those employees, however,

are’ required to be specified under

. Article 240 of the Constitution by or .

under Act of the Parfiament. Thus, the

conclusion would be that only those .
' persons, who are in the service of

Pakistan, as discussed hereihabove,

“and if their terms and conditions are

govemed eithér by a statute or

. stati:tory rules, in terms of Article 240

of the Const;tutlon can seek remedy
before the Serwce Tnbunals '

© 27, Similarly, th:s~ Court in the

case -of Gul__Munir vs. The .

g e »ank*n g

’:l.\ BO¥ &Ly ‘.
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Governmient of Pakistan through
Secretary, Ministry of States and

- Frontier __Regions (SAFRON)," _

Islamabad and others_ (2019 PLC

_ (C.S) 645), on the basis of law laid

down by the 'Apex‘. Court in

- Commandant, __ Frontier
Constabulary = _Khyber

PakhtunkhWa Peshawar’s ' cése

(2018 SCMR 903), while dealing .

with the case of Federal Levies

. Force,” which was establiished

through Federal Levies Force -

' Regulation, 2012 having the same

structure . of service forf' its

-employees/force as - prowded in

Regulation No.. 1- of 2014 has held
that _employ,ees of the Federal
Levies Force whose terms and

‘conditions of service are governed
under. Federal Levies Force .

Regulation, 2012 are civil servants.
Keeping in view the above, the

~ Force estabhshed under Regula’uon
- No. 1 of 2014 qualifies the criteria
- of bemg civil servant in view of its
composition, functions and -duties:.'. -

as per law laid down by the Apex

Court in the cases of Federation of -
Pakistan __through _ Secretary.

Mlnisl of - Interlor _(Interior-

Division), Islamabad and 2 others - .
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- vs. RO-177 Ex-DSR_Muhammad

Nazir. (1998 SCMR 1081) and

Commandant, __ Frontier
Constabularv. : -___Khyber

Peshawar and

Pakhtunkhwa, '

. others vs. Gul_Ragqgib Khan and
others (2018 SCMR 903), thus, the

-preliminary objection raised by the
learned counsels  for - the
respondents * is- sustained and

accordingly, the present petitions in

view. of clear. bar _contained in..
AArticIe 212 of the Constitution are
 not ‘maintainable. The ;bre_sent»
petitioners méy' " agitate ‘their -
~gr|evances before the Provincial
»-Servuces Tnbunal However prior to |
- this judgment the status of present
_petitioners being a civil servant was
not determined and in the simitar
cases, the Apex Courtin G Gul Ragib

Khans case_ (2018 SCMR 903)4
has held that:

“11. It follows from the dicta laid
down above that the protection of the

" border areas is a sovereign function

belonging to and performed by the
Federation.. The- same duty .
performed equally | the present case

by the FC not only on the frontiers of '
KPK Province but also by mamtammg ,
_ “order in other parts of Pakistan. For
* . discharging  such functions,.  the
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services rendered by the FC have |
dlrect nexus with the affairs of the
Federation. - Therefore, the (eason_s

N _-gi\)en in the Muhammad Nazir case

i ' e (supra) fully apply here as well and we

' hold that the employees of FC are civil
servants. Insofar as the question of
"competent remedy in respect of
‘service' dispufes of FC men is
concemed, Wwe hold that in a matter

' relatingl to the te_rms and conditions of
service of the respondent-employees
of the FC, an appeal. before the

~

Federal Service Tribunal is available to.
" them as the exclusive remedy under
" the law. Accordingly, this remedy may
be availed by them within the statutory
- period of limitation commencing from
the date of issuance of certified copy
of this judgme_nt All these. appeals
~ filed by the “appeliant-Commandant, '
~ FC are according allowed in above

terms , - . o
. When case of the petltloners (PATA
Federal Lewes Force) was exammed in
juxtaposition "with  the Provincial Lewes
Force and ibid judgment, we ob_served that
service' of bofh the forces is governed -
under the rules so fra:'ned under the

' pl’OVlSIOnS of “Provmc:al Admmlstered

-Tribal Areas Levies Force Regulattion,»
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2012". 'l'herefore‘ we believe that the'i
status of petltroners is that of crvrl servants
for all practrcal and material purposes and
as such, the -matter of  terms and;
‘conditlons of their service squarely falls '

. outside the ambit of writ ]Ul’lSdlCtIOl’l of thls '

~.court given the explrcrt bar contamed in

‘ Artlcle 212 of the Constltutton As earlier
dlscussed servrce rules. of the petntloners'
(PATA Federal’ Lewes Fort:e) and
Provincial Lewes Force both were framed j.
" under ‘ the provnsrons of “Prowncral'
- Administered Tribal Areas Levies Force
Regqletidn' 2012" and through the ibid
- judgment, the personnel of 'Provincial
" Lewes Force were declared as CIVIl'
. Servants aflter.:exhaustlvely dlscusslng the_’_'
matter - of l.ew'es Force performlng their

dutles in PATA Therefore on the same'

prem:se we have no hesrtatlon to hold that

the petltioners are Crvrl Servants as their -

. service fulﬁlls the entire criteria. of Cwll
Servants SO provlded by the law Learned

counsel representing the petltloners. could -
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‘ 't‘herefore, the contention so agitated at the
bar is misconceived and as .such repelled.

;ln view thereof, the status of
oetitioners ha‘s ‘been declared as that of._ .
Civil Servants and the matter in questaon
'revo|ves around the terms and conditlons
-of their serwce whlch does fal! outside the
junsdlctron of thls court gwen the barlng
prowsron of Article 212 of the Constitution " |
and as such instant petltlons are dtsmlssed “

: 'belng not manntalnable However the
“petltloners may approach the worthy
' vServrce Trlbunal for. the redressal of their' '
gnevance |f S0 advrsed Aibert earlier the
“ status of.‘petltloners belng_ civil servants
was not :deter'mined,' therefore; the
- petitioners -may avail the remedy of aopeal'
within - the statutory penod of limitation
_' commencmg from the date of |ssuance of
the certifi ed copy of thls judgment i terms’
| of the judgment of august apex court in Gul -
 Raqib khan's case 2018 SCMR 903. o
| ~coc Nos. 38—M/2021 “in
‘_ W.P.No.367-M/2021 and;" COC No,436-
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- ppos2 in  WPNoi335-P/2022 are

dismissed for having becomé'infructuoﬁ_s. '

Announced.
Dt.29/11/2022.

. HON'BLE MR JUSTICE LAL JAN KKATTAK,
HON'BLE MRJUSTICE § M ATTIQUE SHAH &

{AK-KHAN Court Secretery}
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WAKALAT NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
o - TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. | /2023
‘ | (Petitioner)
(Plaintiff)
: o (Appellant)
AMAN ULLAH : ' " (Accused)
VERSUS

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
SECRETARY, KPK AND OTHERS :

(Respondents)
(Defendant)

- (Opponent)
(Complainant)

!, NOOR AKBAR RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)

The above named appellant hereby appoin"tsjand constitute SHER HYDER KHAN,
ADVOCATE HIGH COURT, PESHAWAR, .as counsel for (Appellant) in the. above
mentioned case, to do all or any of the "fol‘I'OWing acts, -deeds and things:- '

1- To appear, act and plead for me/us in the above mentioned case in this
Court/Tribunal or any other court/tribunal in which the same may be tried or heard

‘and any other proceedings arising out of or connected therewith.
2- To sign, verify and file or withdraw all proceedings, petitions, appeals, revision, review
- affidavits and applications for cempromise or withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the conduct, prosecuticn cr defense of the said case at any stages.
3-  To receive payment of and issue reczipts for «ll meney that may be or become due and
payable to us during the course or on the conclusion of the.proceedings. To do all

other acts and things this may he deemed necessary or advisable during the course of
the proceedings. - - A A

AND HEREBY AGREE:- _ ‘ A

a) To ratify whatever the saijd Advocate may do in the proceedings. '

b)  MNot to hold the Advocate responsible if the said case be proceeded ex-parte or
dismissed in defauli in consequence of their absence from the Court/Tribunal
when it is called for hearing. ' , -

¢) That the Advocate shail he entitled to withdraw from the presecution of the said
case if the whole OR any part of the agreed fe¢ remains unpaid. = . '

In witness whereof I/ We have signed this pover.of Attorney/Wakalat Nama hereunder the contents
of which have been read/cxplained to me/us and fully understood by me / us this '

18-01-2023 at Peshawar, ' S A _ ; '

SIGNATURE OF APFELLANT

ADVOCATE HIGH GOURT
LL.B {Hons), LL.M (i-L)

%
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WAKALAT NAMA

BEFORE THE HONOURABLE KHYEER PAKHTUNKHWA SERVICE

£

TRIBUNAL; PESHAWAR
SERVICE APPEAL NO. _ , /2023
| (Petitioner)
(Plaintiff)
i (Appellant)
- AMBNULLAHR ~ {Accused)
VERSUS

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
'SECRETARY, KPK AND OTHERS

(Respondents)
(Defendant)

- (Opponent)
(Complainant)

!, AMAN ULLAH RESIDENT OF DISTRICY CHITRAL LOWER, (APPELLANT)
The above named appellant herehy:- appoints and constitute SIDRA NAZIR,
ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above
mentioned case, to do all or any of tﬁ;’é'iﬁdi‘{é{t‘ring‘ acts, deeds and things:-

1- To appear, act and plead fsr me/us in the above mentioned case in this
Court/Tribunal or any other court/tribunal in which the same may be tried or heard
and any other proceedings arising cut of or connected therewith.

2- To sign, verify and file or withdraw 2!l procéedings, petitions, appeals, revision, review
affidavits and applications for compromise or withdrawal, or for submission to
arbitration of the said case, or any cther document, as may be deemed necessary or

‘ advisable by him for th’é‘ coadiiat; progecution or defense of the said case at any stages. "

3- To receive payment of and issile ,’i’ecg’:ipts for all money that may be or become due and
payable to us during the course 3t on the conclusion of the proceedings. To do all
other acts and things this - may<be ‘deemed necessary or advisable during the course of
the proceedings. Ve T : ‘

AND HEREBY AGREE:- | S _
a) To ratify whatever the said Advocate may do in the proceedings.
b)  Not to hold the Advocate responsible if the said case be proceeded ex-parte or
dismissed in ‘default in conseqgiience of their absence from the Court/Tribunal
when it is called for hearing. -~ - B
c¢)’ That the Advocate shali be entitied to withdraw from the prosecution of the said
case if the whole OR any parf'of the agreed fee remains unpaid.
In witness whereof I/We have signied this'1iover of Attorney/Walkalat Nama hereunder the contents
of which have been read/explained to m=/us arid filly understood by me / us this .

18-01-2023 at - Peshawar. M
¢ s - SIGNATURE OF APP ' i
Accepted subject to term regarding payment of foo: o | |

sm%dm Mﬂ)ﬂf/

NAZIR
ADVYOCATE HIGH COURT
Li.B (Hons), LL.M
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