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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO! /2023

Mr Naseeb jan Ex-PASI - NO 23'/P - Police - Department Khyber Pakhtunkhwa District

e OO OO (Appellant)
Versus

1. Capitat City Police Officer Peshawar at Peshawar.

2. Superintendence of Police Saddar Division CCP Peshawar...........cocveerrennnas (Respondents)

Service Appeal under Section 4 of the Khyber Pakhtunkhwa Service Tribunal
Act 1974 against the impugned final [appellate Order dated 24/02/2023 , whereby

dismissal order of the appellant dated 12/02/2021 has been set aside and the
appellant has been reinstated with immediate effect instead of 12/02/2021 and the
intervening period has been treated as leave of the kind due instead of full pay with

all other back benefits in utter violation of law and the Khyber Pakhtunkhwa Paolice
Rules 1975.

Prayers: On_acceptance of this Service Appeal the impugned final /appellate Order

dated 24/02/2023,may kindly be modified to_the extent of reinstatement of
the appellant w.e.f 12/02/2021 with ali back benefits, instead of with

immediate effect and illegaly treating the intervening period as leave of the
kind due ,with any other benefit deemed appropriate by the honourable

Tribunal, not specifically prayed for.

Respectfully sheweth:
FACTS:
The appellant submits the following facts with great Respect;

1. That the appellant was inducted into police department and since his appointment the appellant
performed his duties with great zeal, zest,'enthusiasm and to the entire satisfaction of the High
ups. ,

2. That the appellant was lastly posted as In charge Police Post Sheikhan PS badaber where the

“appellant was falsely involved in criminal case FIR No 04 under Section 302/34/427 PPC of PS
badaber and was arrested and sent to judicial custody.(Copy of the FIR is annexure -A})

3. that the appellant was proceeded departmentally without serving a charge sheet and without
associating with the inquiry proceedings and final show cause Notice and resultantly the
appellant was awarded major penalty of dismissal vide order dated 12/02/2021 by respondent
No 02 in an illegal cursory manners.{copy of the charge sheet & inquiry report has not been
provided to the appellant may kindly be requisitioned from the respondents)

4. That thereafter the appellant was released on Bail by Peshawar High court vide its
Judgment/order dated 11/03/2021 and after releasing ,the appellant approached for joining his
duty however the appellant was orally informed that the appellant has already been dismissed

from service during the period of confinement however the same was not providéd to the
appellant .



“a)

5. That the appellant got the impugned dismissat order dated 12/02/2021 on his own efforts
which was issued at the back of appellant in total disregards of law ,rules principles of natural
Justice .(Copy of the Dismissal Order dated 12/02/2021 is annexed as annexure-B)

6. That the appellant feeling aggrieved from the impugned illegal dismissal order dated
12/02/2021,filed Departmental appeal before respondent No 01 and during pendency of the
departmental appeal ,the Court of Additional Session Judge XII honourably acquitted the
appeliant vide judgment dated 30/01/2023 from the charges.(Copy of the Court Judgment
dated 30/01/2023 and departmental Appeal are Annexures-C&D)

7. ThatARespondent No 01 was gracious enough, to accept the departmental Appeal of the
appellant vide impugned order dated 24/02/2023 whereby the appellant has been reinstated
into service with immediate effect, instead of from the date of dismissal i.e 12/02/2021 and
quite illegally declared the intervening period as leave of the kind due in utter violation law rules
and principles of Natural Justice with subsequent Order dated 09/03/2023. (Copy of the
impugned Appeilate/final order dated ZQIOZ/Z3 is Annexure-E)

8. That the appellant feeling aggrieved, having no other adequate remedy hence filling the instant
appeal on the following grounds interalia;

- GROUNDS:

A. That the impugned appellate order/final Order dated 24/02/2023 is against the law rules
Principles of Natural Justice, hence liable to be modified to the extent of reinstatement into
service with effect from the date of dismissat i.e 12/02/2021 with all back benefits pay etc.

B. That no charge sheet along with statement of allegation has been issued/served before initiating
the so called departmental ex party Inquiry which is mandatory under the law. . ‘

- €. That the appellant was in jail and this fact was in the knowledge of the inquiry officer which is
evident from the inquiry report eveén then no statement of the appellant or’any other witness
has been recorded in the appellant presence which is utter violation of the Khyber Pakhtunkhwa
Police Rules 1975. _ :

D. That no opportunity of personal hearing/defence has been provided to the appellant at any
stage of the disciplinary proceedings. h: iice the appellant has been condemned unheard.

E. That no regular inquiry has been -conducted in accordance with Khyber Pakhtunkhwa Police
Rules 1975 and no opportunity of defence has been provided to the appellant.

F.  That the inquiry officer as well as the competent authdrity was in the knowledge that the
appellant is behind the bar even then they did not associate the appeltant with the disciplinary
proceedings. ’ ' _

G. That no opportunity of personal hearing has been p;rovided before issuing the impugned order
dated 12/02/2021 or final order dated 24/03/2023. :

H. That no statement of any witness has been recorded nor did the appellant have been
confronted with anything and the inquiry officer failed to bring any iota of evidence against the
appellant. :

I That under FR 54 (a) “Where a Government Servant has been dismissed or removed is

feinstated, the revising or appellate authority may grant to him for the period of his absence
from duty:— if he is honourably acquitted, the full pay to which he would have been entitled
if he had not been dismissed or removed and, by an order to be separately recorded, any
allowance of which he was in receipt prior to his dismissal or removal;”
However ,in case of the appellant after acquittal from the criminal case in violation of the FR 54
the appellant was reinstated by treating the intervening period as leave of the kind due vide the
final order dated 25/03/2023 and order 059/03/2023 hence the appeitant has been deprived
from the benefits of the intervening period.

J.  That the apex Court in C.P. N0s.517-1, 1019-L, 1062-L. & 1232-L of 2016 and 1929-1/2017 titled
Muhammad Sharif & others Vs Inspector General of Police, Punjab, Lahore, etc. dated .
11.02.2021 has held in para 10 in the judgment ”if by virtue of a declaration given by the Court
a civil servant is to be treated as being still in service, he should also be given the
consequential relief of the back benefits (including salary} for the period he was kept out of
service as if he were actually performing duties. A civil servant once exonerated from the
charges wauld stand restored in service gs if he were never out of it and would be entitled to

Chackte ' *judgment is Annev'-e F)



That neither the appellant.committed the alleged act nor did the appeliant have been attributed
the commission of the alleged acts however the appellant was made escape goat and was
illegally penalised. . .

That right of fair Trial has not been provided to the appellant as guaranteed by Article 10 A of
the Constitution of Pakistan 1973,

. That the appellant has not been treated in accordance with Art 4 and 25 of the Constitution of
Pakistan 1973.

- That no statement of any witness has been recorded nor did opportunity of cross examination
have been provided to the appellant.’

. That the appeliant was not even charged in the FIR even then he was not only mala fidley

involved  but without providing any opportunity the appellant was dismissed from service
without any proof.

That since the impugned order the appellant is jobless and being the sole breed earner the
family of appellant facing problems :

. That the appellant seeks permission of the honourable Tribunal to adduce other grounds during
finn! hearing of the appeal.

Itis thirelore requested that the instant Service Appeal may kindly be accepted as prayed for.

Appellan
Through

o
Naila Jan

. Advocate High Court Peshawar




| BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKII-IWA PESHAWA /LD

SERVICE APPEAL NO. /2023

Mr  Naseeb jan Ex-PASI NO 23/P  Police Department Khyber Pakhtunkhwa District

Peshawar (Appellant)
Versus
Capital CiFy Police Officer Peﬁhawar at Peshawaln‘r & others (Respondents)
AFFID;\VIT "

"I, Naseeb jan Ex-PASI NO 23/P Police Departfnent Khyber Pakhtunkhwa District Peshawar do hereby
solemnly affirm and declare that all the contents of the accompanied appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed or withheld from this Hon’ble

Tribunal.

DEPONENT
-CNIC:
. ' ' Cell No:’

ldentified By;

NAILA JAN
Advocate HigkJCr -t
Peshawar, -




BEFORE THE HONOhABLE SERVICE TRIBUNAL l_(HYBER PAKHTUNKHWA PESHAWAR s

SERVICE APPEAL NO. /2023

Mr Naseeb jan Ex-PASI NO.  23/p Police Department Khyber Pakhtunkhwa District .
Peshawar (Appellant)

Versus

Capital City Police Officer Peshawar at Peshawar & others........o.oooevooso (Respondents)

ADDRESS OF PARTIES

APPELLANT

Naseeb jan Ex-PASI NO 23/p Police Department Khyber Pakhtunkhwa District Peshawar.

RESPONDENTS

1. Capital City Police Officer Peshawar at Peshawar.
2. Superintendence of Police Saddar Division CCP Peshawar.

N

Dated: 24/03/2023

Appella
Through
Naila jan

Advocate High Court
Peshawar
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R : | ~ OFFICE OF THE C—@) ——
U . ERINTENDENT OF POLICE, , W

/T - * \DDAR, CCP, PESHAWAR

NC .. fPA DATE: s2/£2. 2021 Z? Y

ORDER

This order will dispose off the Departmental Inquiry against ﬂlASI Naséeb Jan the
then Incharge PP Sheikhan PS Badnber vide this office No. 02/E/PA dated 09.01.2021. The |
' inquiry in hand emanated from that while he was ﬁosted at PP Sheikhan, during investigation of
case FIR No. 04 dated 04.01.2021 u/s 302/34/427 PPC PS Badhber, it was found that he is H
involved in instant murder case. Being a member of discipline force, this act is hlghly |
objectionable. For the said negligence proper .departmental inquiry was conducted through SDPO
Sadder Circle. He ;ubmitted his findings vide memo No. 01/E/ST dated 19.01.2021.

Final show cause notice was issued vide this office memo No. 02/E/PA dated
21.01.2021 and sent to Superintendent -Central Prison Peshawar vide this office memo No.

271/PA dated 21.01.2021 for service upon him, but to no avail. -

.

Keeping in view the circumstances and the recommendations’ of inquiry
officer and othef material available on record, the undersigned came to the conclusion that the
defantter oiﬁcnal found guilty. In exercise of the power vested in me under E&D Rules 1975
amended with 2014, he is hereby awarded major punishment of dismissal from service with

immediate effect.

Order announced. _ v - b
N E - g

Superintendent of Police, Saddar Division

- CCP, Peshawar.

OB.No. )¢9 dated /2/ 212021,

- Copy of above is forwarded for information and necessary action to:
1. The Capital City Police Officer, Peshawar
The Senior Superintendent of Police Operations CCP Peshawar.
Pay officer CCP Peshawar. C
FMC along with Inquiry file for record.
All concerned

oL LR

dwith CamScanper
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The State Vs Saleh Muh.a mmad  159/SC of 2021

INTHE COURT OF MUHAMMAD AYAZ Kljﬁl |
 ADDITIONAL SESSIONS JUDGE-XII, PESHAWAR

- SessiONS Case No. 159/5C OF 2021

2
Date of Institution . lé.O?.ZQ-l
Date of Decision .~ 30.01.2023
ORDER
30.01.2023 | |
. APP for the Statc present. The accused facing trial Fazal
a Manan, Salih Muhmnm‘ud, Nasceb Khan Shakee! and ljaz Ullah on
bail present. |
2 Through instant order, this Court is going to decide an

‘application U/S 265K CrP.C in case FIR No.04 dated 04.01.2021

U/s 302/324)’427!34 PPC registered at the Police Station Baahber,

Peshawar,

Brief facts of the instant case are that, the injured Riaz

reported the matter to the police, that he alongwith his friend Akbar

- Khan was travelling in Motorcar bearing No.ADS-348 towards his

meanwhile firing started from a shop on the vehicle of complainant.

- Due to said firing, the complainant sustained injury on his back and

the firing also hit the vehicle, however, other eye witness Akbar Khan

escaped unhurt, The complainant charged two unknown persons for
commission of offense. _ o '

Mt

 home. When they reached to the place of oécufrence, in the LL

e ——

R
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Paze 20f22
‘[heState\IsSaieh Muhammd 159/sCaf20 age20f2

Later on, in supplementary statement of Faleh Khan and

| Wihammed Akbar Khan, they charged the accused Nasegb Khan

PAS]. Fazal Mznan 805 LHC, Constable Shakeel No.6962 and Saleh

* Muhammad 1765,

5. Argument heard and record perused.
G, . Perusal of the record reveals that instant case was sent 10 t.'ms‘ :

- Court for trial by the Hon'ble District & Sessions Judge, Peshawar on

[4.07.2021. Accused were summoncd by the couri who appeared

before the court. Proceedings UFS 265-C (.r, C were complicd with

on 12.10.2021 while charge was l‘ramcd on 03.11.2021. 'I" he gecused

- facing trial pleaded uoi gﬁilty and claimed trail, Consequ;ntl,\"

pros;.cutmn was directed to produce evidence. In orcer to prove its

case against lhe accused facing wial, the prosecution groduced 14
PWs till date. Brief resume of the PWs are as follows.

7. | o PW-01 is the statement of cye witness namely Muhammad

Akbar Khan Sfo Muhammead :\sgliar E\'h:u;, who stated on oath that on

date and night of occurrence, he ulu;ugw;ﬁm Riaz Khan (dc.:é.ased) Slo Futi

Khan Rfo Khazana Payan alonpwith other friends went 10 the Hujra of

one Qismal Ullah S/o Said Ahmad Rio Masho Pekey, Badhber, Peshawer -
for dinuer, His triend namely Riaz Khan wanted to {eave the seid Hyjra,
thc.r:.mre. they said 0 ﬂmr friends that thcy had some impornant work.

On this, he alongwith his friend Riaz Khen left the said Hu_}ra in the |

Motarcar bearmg No.ADS-348/slamzbzd white i color. Hc szt on the

driving seat while lhaz Iumn sat on the froat seat, he was neving 05 Lacs

L
-
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The State Vs Saleh Muhammad  158/SCof 2021

party) also fired in self defense. He further admmed that the day and time

the. pohce party were nominated as accused they were there and then

arrested by then SHO ljaz Ullah Khan. He also admitted that it was also

mvestigatt.d by him that the SHO. m his statement recorded before him
that the. pohce Olﬁcmi‘i .md [nch'xrzf. PP Sheikhan conccaled the true
facls from hlm Ibr almost 03 days and that h=' was cor;linuousl\'
discussing lhc matter regarding the sctual facts with the SP and -DSP

Saddar Circle. He admitted that it was dark night occurrence and that

Q. admissions of thz father of. the complainant, eys witness and

&,
E)
&
[y
b
E
5?

-

'“"TP‘ Investigation Officer are taken into juxta-position, it is cizarly augacsu,d
that it is a case of consu‘lminn and deliberation ard the ascused were
charged on the inslaﬁce of the high-ups of the police, which vcrif)r' the
factum of malaﬁdc The august Supreme Court of Pakistan has laid down

the dictum that whenever there is ddlbcmlmn and consultation before

registration of FIR, then, lhc :wcuscd shull be .acquincd in circumstances.

The present casc is classical exiapic of defiteration and wn:ulmucm

nothing but

~ before procecdings to the FIR he had gons to the spot. If Jxﬂ abovc said .-

b9

Page 21 of 22

f
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i
I

Under tlu, cm.unm.uuu the fate of the case would be

]

acquittal of the accused. P:nc‘:cdiugs further with 1hc case

would be of no use as no case is ntade out apainst the accused on the i

basis of availuble record.
26. Thcreﬁ)re the application is acc

thereforte,

N

erted and above accused is

.uqu:md in the c1rcumsmnc s. Bail bonds of the uccuscd

l
\_
l
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The State'Vs Saleh Muhammad 159/Sclof 2021 . ' | - . o Page 22.0f z_z
stands caﬁcelled and their sureties stand dischar_ged from lability of the |
‘bail bonds. Case property be disi‘)n;scd of a:. per 1;1'\_v. |

27 - Requisitioned .p()!icg- record,i)c returned back: to the quarter

concerned alongwith a copy of this order accordingly, -

IMUERAMMAL AvA7 KIIAN,
ADDL: SEASI0ONS JLBGLXT,
PEsHAW A&

2
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28, File of this Court be consigned to record room after its
necessary L‘Om’plclinn and compilation. —
Ny H dlion.,
_ | N_—
. - ’ _-"",--.u--"‘/- - ’ .
Announeed 1n open Court; A -
. 4 m,
30" Day of Sy, 3023 s
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OFFICE OF THE
CAPITAL CITY POLICE OFFICER,
PESHAWAR

ORDER.

This order will disposce ol the departmental appeal preferred by Ex-PAS] Naseeb Jan No.
23/P who was awarded the major punishment of “*Dismissal from service” under KP PR-1975

(amended 2014) by SP/Saddar Peshawar vide OB No.549, dated 12-02-2021.

2- Short facts leading to the instant appeal arc that the accused PAST while posted as 1/C PP
Shekhan Police Station Badaber Peshawar was proceeded against departmentally on account of his

involvement in criminal case vide FIR No. 04, dated 04.01.2021 ws 302/34/427 PPC Police Station

~
Badaber Peshawar.,
3- ITe was issued proper Charge Sheet and Sumimary of Allcgations by SP/Saddar Peshawar.

SHPO/Saddar Peshawar was appointed as enquiry officer 1o scrutinize the conduct of the accusced
official. “The inquiry officer afler conducting proper inquiry submitied his findings in which the
accused officer was found guilty. The competent authority in light of the findings of the enquiry
officer issued him Iinal Show Cause Notice, which was sent to Superintendent Central Prison
Peshawar vide No. 271/PA, dated 21.01.2021 for service upon him, but 10 no avail. henee awarded

the above major punishment.

4 fle was heard in person in O.R and the relevant record along with his explanation pcrusﬁd,
During personal hearing the appellant categorically denied the allegations and stated that he was
falsely been implicated in the said FIR. Morcover, the Honourable Court of Additional Session '
Tudge-XII Peshawar vide order dated 30.01.2023 acquitted him of the charges levelled against him
in the said FIR. Keeping in view his plea and other documentary proof. his appeal for reinstalement
in service is hereby aceepted. The punishment order of $P/Saddar Peshawar is hereby sct aside. lie
is hereby reinstated in service with immediate effect. The period he remained out of serviee is

treatéd as leave of the kind due;

- / \
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P4 Ferd (MUHAMMALD YAX KIIAN) PSP
CAPITAL CITY PORFCE OFFICER,

PESUAWAR
No. Z(\:@ "'Zf// - /PA dated Peshawar the ;9, / v{’;) 12023

Copices for informaiion and nceessary action to the -

1. SP/Saddar Division Peshawar,
2. -SP/HQr: Peshawar

3. LC-IL, Pay Officer & CC

4. 1'MC along with I'ouji Missal.
5. Official Concern




' IN THE SUPREME COURT OF PAKISTAN .
* (Appellate Jurisdiction)

Present . ' '
Mr. Just1ce Manzoor Ahmad Malik
Mr. Justice Syed Mansoor Ali Shah

C.P. Nos.517-L, 1019:L, 1062-L & 1232-L of 2016 and 1929-L/2017
“(Against the judgment(s)/ order(s) of Punjab Service Tribunal, Lahore dated
1 21.12.2015 passed in Appeal No.494/2015, and 09.02.2016 passed in

Appeal No. 3223/2015 and 01.03. 2016 passed in Appeal No. 1025/2015)

‘Muhammad Sharif (in CP 517- L/ 2016) :
Chief Traffic Officer, Lahore & 2 others (in CP 1019 -L/ 2016)
Inspector General of Police Punjab, etc. (in CP 1062-L/ 2016)
Capital City Police Officer, Lahore, etc. (in CP-1232-L/2016)

. Secretary, Government of the PunJab Health Department Lahore

(In CP 1929 -L/2017)
' ;..-....Petztwner{s)

Versus
. Inspector General of Police, Pun_]ab Lahore ete. {in CP 517 -L/ 16)
Rogyya Khushnood (in CP 1019-L/2016) .
'Muhammad Sharif (in CP 1062-L/2016)

‘Riasat Ali (in CP 1232-L/2016) :
Dr. Muzaffar- Nasrullah Chattha (in CP 1929-L/ 2017 )

: .,..;..Respondent(s)

‘For the petitioner(s): . - Mr. Khan Muhammad Vehmwal

. (inCP517- L/2016] . ASC.

.- {inCP 1019- L 1062-L, 1232-L Rana Shamshad Khan; Addl. A.G.
of 2016 & CP 1929-L/2017) ' . Ch. Zafar Hussain Ahmad, Addl. A.G.
- a/w Shaukat Ali, DSP.
Munir Hussam DSP.
Mr. Naeem” Cheema Law Officer.
Mr. Imran Ashraf, S.P.
Muhammad [jaz Khan, Lit. Offlcer
Muhammad Anwar Yasir, Lit. Officer.

For the respondent(s): ' Mr. Mahmood Ahmad Qazi, ASC.
{in CP 1929-L/2017) - o

Research Assi.stance:l , Mr. Hasan Riaz, Research Officer-
- Civil Judge, SCRC, Islamabad.

Date of hearing: ' 11.02.2021

" JUDGMENT

Sved Mansoor Ali Shah J.- We con31der in these petitions

the scope of entitlement of a civil servant to ba('k benefits on his

reinstatement in service after his wrongful removal or dismissal
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_has been set-aside or on his being restored to his post after the

penalty imposed on him has ‘been set-aside. We also consider the

treatment of the period spent by a civil servant away from duty .

‘(due to dlsmlssal from service or absence from duty, etc) and the

purpose and meaning of the terms leave without pay or leave of the

kind due granted to a civil servant.
Brief facts’ of the petitions . X

2. . In CP 517-L of 2016 the petltloner Muhammad
" Sharif, Sub Inspector in Punjab Pohce was compulsorily retired
from service by. the departmental authorlty He preferred a
departmental appeal and on explry of the period stxpulated for its

decision, moved an appeal before the Punjab . Service Tribunal

‘(“Trlbunal”) The Tribunal Teinstated him in servwe though the

period smce the onset of compulsory retlrement till re1nstatement
- in service wa_s directed to be treated as leave without pay. He now
prays that this intervening period be treated with pay. The
~department has also called in ‘question the order' of.‘reinstatement

of Muhammad Sharif in CP 1062-L of 2016.

3. ‘ In CP 1019-L of 2016,. the respondent Roqyya
rKhushnood Lady Traffic Warden was dismissed from service by
the Chief Traffic Officer, Lahore ‘The appellate author1ty taklng a
lenient view reinstated her in service but the penod spent . away
from.duty was treated as leave without pay The Tribunal accepted
her appeal and the period durmg Wh1ch 'she .remained out of
- service was adjudged to’ be considered as leave of the kind due.
. The department now prays that the Tribunal’s-interference with

the departmental proceedmgs be overturned

4. B In CP 1232-L of 2016 the respondent Rlasat Ali,

Constable, - was . dismissed from service by the ‘departmental

A authority. The appellate authorlty takmg a lenient v1ew remstated’-

him .in serv1ce Nevertheless, minor penalty .of censure was

imposed and the period between dxsmlssal and relnstatement was

directed to be treated as leave thhout pay. The Tribunal accepted ;

. the civil servant s appeal and held that the.pe_rxo.d during which he

was kept-away from duty be treated as leave of the kind ‘due. The

1
B
3
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: penalty of censure was, however malntamed The department now

prays that the order of the Trlbunal be reversed

" 5. B In CP 1929-L of 2017 the respondent Dr. Muzaffar
'Nasrullah Chattha, Consultant Orthopechc ‘Surgeon, was awarded
| major penalty of forfeiture of two years of service for absence Whlch'
was reduced to forfeiture of one year in. departmental appeal The
perlod of absence was to be treated as extraordmary leave without -
pay The 'l‘nbunal accepted his appeal and decrded that the period

3 of absence be treated as earned leave.

6. . " The petltloners have sought leave of this Court under
Article 212(3) of the Constxtut1on of the Islamic Repubhc of

. Paklstan 1973 (“Constltutlon”) to appeal agalnst the decisions of
the Tnbunal

Back Benefits

7. 'l - At the very outset it is 1mportant to underhne that the -
term back benefzts has not been mentioned in the service laws of
Punjab or Pakistun, however, the term.hays a wide usage in the
~ sub-continental juriéprudence, including o‘urs‘,- for tt longtime.
= According ‘to Black’s Law Dictionaryl; Back Pay is the salary that
an ernployee should. have recelved but did not because of an
employer’sunlawful action. Back Pay Award? is a judicial' decision
that an employee or ex-employee is entitl'ed to an accrued. but
‘uncollected salary or beneﬁts The purpose ofa back pay award is -
to make the -employee -whole i.e., restore the economic status quo
that would have obtamed but for the Wrongdomg on the part of the ‘
employer 3 Back pay is a compensatlon for the tang1ble economic
loss resultlng from an unlawful employment pract1ce + Back pay
- largely translates into back benefits under our Junsprudence
“Back benefits” are, therefore, .retroactlve payments.5 Even though

the. term back benefits is w1der than back pay as it includes other »

1 10th Edlt]OlZ Thomson Reuters, 2014 166
2 ibid.

3 Agumaga v Umted Food & Commercml Workers Intl Unlon 993 F.2d 1463,
-1473. ’

4 Robinson v Lonllard Corp 444 F 2d 791, 804.
5 Smith v West 1999 U.S. App. Vet. C]alms LEXIS 475, 6. .
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benefits but for the purposes of this case we restr1ct the meamng |

- of back benefits to arrears of pay or back pay.6

- 8. " Reinstate in serv1ce means to place again in a former
state or pos1t1on7 from Wthh the person had- been removed.®
Relnstatement is effected from the date of dlsm1ssa.l_ with back pay

from that date‘.‘9 A reinstated employee is to be treated as if he-had

'not been dismissed and is therefore entitled to recover any benefits

(such as arrears of pay) that he has lost dur1ng h1s perlod of
unemployment However pay in lieu of notice, ex. grat1a payments
by the employer or supplementary beneﬁts and other sums he
has received because of his dismissal - or -any. subsequent

p unemployment will be taken into account.10

‘9. - . An employee i.e.’ civil servant in thlS case, whose
wrongful dismissal or removal has been set-aide goes back to his
service as'if he were never dlsmlssed or removed from. service. The
‘restitution of éemployee, in this context, means that there has been
A no discontinuence in his serviee and for e.ll purposes he had neverv
left his post. .'He is therefore entitled to arrears of pay for the period
he was kept out of service for no fault of his 'ow_n'. No different is
the position where an employee'has been. served with a penalty like
. reduction in rank or withholding of increment,(S) or forfeiture of

service, etc. and the penalty has been set-aside. The employee

- stands restored to his post with all his perks and'lbeneﬁts intact

and will be entitled to arrears of pay as would have accrued to him
had the penalty not been imposed on him. This general principle of
-restitution fully meets the constitutional requ1rements of fair trial
“and due process (Article 4 & 10A11) besides the right to life (Althle
912) which~ 1ncludes the- right to livelihood ensuring - all lawful
-econom1c beneﬁts that come with the post Reinstating an
employee but not allowmg hlm to enJoy the same terms and

, COI’ldlthI‘lS of service as his colleagues is also dlscnmmatory

6 Back benelits may include other than the pecuniary benefits, 111«. the’ ['l;:,ht to
seniority or the right to promotion, ete.
7 Black’s Law Dictionary {10 Edition, Thomson I\euters 201 4) 1477

8 Black’s Law. Dictionary, (6% Edltlon St Paul, MINN., West Pubhshmg Co.,
. 1990) 1287. "

® Aiyar’s Judicial Dictionary (10t Edition, 1988) 871. B

-10 Oxford Dictionary of Law (F1fth Edition, Reissued w1th new covers,; 2003) 419-

- 420. .
11 Of the Constltutlon of the Islam1c Repubhc of Pakxstan 1973.

12 jhid, : .

— -
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(Article 2513) All this snowballs into offendlng the r1ght to dignity
(AI‘thle 1414} ofran employee for being treated as a lesser employee

1nsp1te of bemg remstated or restored into service.

10. =~ The “concept-of -reins'tatement into' servioe with original
semonty and back benefits” is based on the established prmcrple
of Jurlsprudence that “if an 111egal action/wrong is struck down’ by
“the Court, as a consequence, it is also to be’ ensured that no undue
harm is eaused to any individual due to such illegality /wrong or as
a result of delay in the redress of his grlevance "1 If by virtue of a
Lleclaratlon glven by the Court a civil servunt is to be treated as

bemg still in ‘service, he should also be Elven the consequential

. relief of the back benefits (including salary) for the period he was

kept out of service as if he were actually performmg duties.16 A civil
servant once exonerated from the charges would stand restored in
service as if he were never out of it and would be entitled to back
~ benefits.!7 A five Member Bench of this Court in Inspeotor—Gérteral

" of Police, .Pu'njc'zb v. Tan'q Mahmood?8 authoritatively.reiterated::

“[T]he grant of back’ beneﬁts to an employee WhO was
reinstated by a Court/ Tribunal or the department is
- a rule and denial of such benefit is an. exception on
the ‘proof of that such a person had _remained
gainfully employed during such period.”
11. It follows that where the order of dismissal, removal or
- reduction.in rank is set aside dn‘conditionally,' back. beneﬁts are to
be paid necessarﬂy 19 The grant of back benefits to an employee
" who has been illegally kept away from his employment is a rule
‘and denial ‘of service beneﬁts to such reirstated ‘employee is an

exception.20 When a civil servant is reinstated in service and h1s'

dismissal from service is held to be illegal and for no fault of his,

13 ibid.
14 ibid. ' '
15 Federation of Pakistan v Sindh High Court Bar Assoczatton PLD 2012 SC 1067.

", 16 Pakistan v Mrs. A. V. Issacs PLD 1970 SC '415; ‘Muhammad Bashir v

Government of the Punjab 1994 SCMR 1801; Inspector—General of Polwe Punjab v
_ Tarig Mahmood 2015 SCMR 77, 2015 PLC (CS) 366.
17 Chairman State Life v- Szddlq Akbar 2013 SCMR’ 752 Umer Said v District
Education Officer {Female) 2007 SCMR 296.
18 2015-SCMR 77, 2015 PLC (CS) 366.
' Qadeer Ahmad v Punjab Labour Appellate. Tribunal PLD 1990 sC 787
20 General Manager v Mehmood Ahmed Butt 2002 SCMR 1064: Muhammad
Hussain v.E.D.O, (Education) 2007 SCMR 855; Umer Said v District Education
" Officer (Female) 2007 SCMR 296; Inspector General of Police, Punjab v Tarigq
" Mahmood 2015 SCMR 77,:2015 PLC (C.S. ) 366; Sohail Ahmed Usmani v DG CAA
2014 SCMR 1843; Chazrman State Llfe v Slddlq Akbar 2013 SCMR 752,
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