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.. Service appeal No. 322/2023

&
) Muhammad Riaz s/o Gul Faqir Head Constable Dir Levies District Dir Upper.......... (Appellant)
Versus
1) Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa

Peshawar.
2) Home and Tribal Affairs Department, Khyber Pakhtunkhwa Peshawar.
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AFFIDAVIT

I, Ghulam Mustafa Superintendent, office of the Deputy Commissioner/Commandant Dir
Levies District Dir Upper, do hereby solemnly affirm and declare on oath that the contents of
the accompanying Para wise Comments on behalf of Respondent No. 04 are true and correct

to the best of my knowledge and behalf that nothing has been concealed from this Honorable

Court.
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BEFORE THE HONORABLE _KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Service appeal No. 322/2023

Muhammad Riaz s/o Gul Faqir Head Constable Dir Levies District Dir Upper................ (Appellant)

1)
2)
3)
4
5)

Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa Peshawar.
Home and Tribal Affairs Department, Khyber Pakhtunkhwa Peshawar.

Inspector General of Police (IGP) Khyber Pakhtunkhwa Peshawar.

Deputy Commissioner/Commandant Dir Levies District Dir Upper.

District Police Officer, (DPQO) Dir UPper......ciuuveniiniiiimieiiiiiiisiceennn. (Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE ISSUANCE OF THE IMPUGNED
NOTIFICATIONS DATED 22-03-2021 AND 21-10-2021 OF RESPONDENT NO. 02
WHEREBY THE RETIREMENT CRITERIA OF APPELLANT HAS BEEN
FORMULATED IN DISREGARD OF THE PROVISION OF THE CIVIL SERVANT
ACT 1973.

PARA -WISE COMMENTS ON BEHALF OF RESPONDENT NO. 04.

1.
2
3
4.
5

1)
2)
3)

4)

5)

6)

PRELIMINARY OBJECTIONS:

That the appeal is not maintainable in its present form.

That the appellant has got no locus standi to file the instant appea'l.

That the appeal is not maintainable due to Mis-Joinder and Non-Joinder of necessary parties.

That the appellant has not come to the Court with clean hands.

That the appellant has concealed the material facf f_'r{)m the Honorable Court.

RESPECTFULLY SHEWETH -

ON FACTS |

Correct to the extent of appointment‘.'

Relates to record.

Incorrect. After 25" Constltutlonal amendment 2018 both PATA and FATA were merged in the
province of Khyber Pakhtunkhwa and forces of tribal areas were also merged in the regular police
of the province however, in Malakand Division Levnes Force ‘is still regulated by Levy Rules
2013 (amended) and Deputy Commissioner is the Commandant of L_,ewes Force (copy of
Notification of the Government of Kliyber Pakhtunkhwa Law, Parliamentary Affairs and Human
Rights Department dated 12-03-2019 is attached at Annexure “A”).

Incorrect. As explained at para No. 03 above that in Malakand Division Levy Force is still
regulated by the Levy Force Service Rules 2013 (amendéd).

Incorrect. The Secretary Home & Tribal Affairs Department Khyber Pakhtunkhwa Peshawar
being competent authority amend the Levies Force Service Rules 2013 during the year 2021 vide
Notification dated 22-03-2021, so far as the question of absorption of the Levies Force in regular
police of the province is concerned the same has already been explained in para No. 03 above.
Incorrect. As explained at para No. 05 above that the Secretary Home & Tribal Affairs
Department Khyber Pakhtunkhwa Peshawar being competent authority amend the Levies Force
Service Rules 2013 again during the year 2021 vide Notification dated 21-10-2021, and as

already explained at para 03 above that in Malakand Division Levies Force has not been absorbed
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8)

9

a.

C.

/
in regular police of the province and the same is still regulated by Levies Force Service Rules
2013 (amended).

JIncorrect. The appellants have been retired from service as per Rule 17 Schedule-III of the Levy

Force Service Rules 2013 (amended) and as per amended Notification dated 21-10-2021 of the
Home & Tribal Affairs Department Khyber Pakhtunkhwa Peshawar i.e on attaining 45 years of
age. As far as the question of Civil Servants and age of superannuation i.e 60 years is concerned
the same has already been explained at Para, 3, 5 and 6 above. It is pertinent to mention here that
Levies has been declared Force vide Khyber Pakhtunkhwa Act No. III of 2019 (copies enclosed
at Annexure “B, C” and D).

Correct to the extent that the Notification dated 22-03-2021 and 21-10-2021 have been
challenged in the Peshawar High Court Peshawar but the honorable court has dismissed the said
writ petition vide judgment dated 29-11-2022 which is now pending for disposal before the
Khyber Pakhtunkhwa Service Tribunal Peshawar (copy enclosed at “Annexure E”).

Incorrect. No departmental appeal/application has been filled by the appellants before any of the
respondents.

ON GROUNDS.

Incorrect. As explain earlier the Secretary Home & Tribal Affairs Department Khyber

Pakhtunkhwa Peshawar being competent authority may make necessary amendments in Levy
Service Rules after fulfillment of legal/codal formalities.

Incorrect. As explained at para No. 03 and 07 above.

In correct. As explained at para No. 03 above.

Incorrect. As explained at para No. 05 and 06 above.

Incorrect. The appeilant has been treated as per standing Levy Rules and no discrimination has
been made by the respondent.

Incorrect. As explained at Para No. 09 above.

Incorrect. As explained at above paras the appellant has been retired from service as per standing
Levy Rules.

Incorrect. As explained at Para No. 05 and 06 above.

In light of the facts explained above, it is humbly prayed that the appeal filed by the appellant

does not merit consideration, may kindly be dismissed with cost please.

Deputy\Congmissioner/
Commandant Dir Levies
Upper Dir

Respondent No. 04

BC/Commandant
‘Dir Levies
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. NOTIEIcATION |
Datéd Peshawar, the 12t March, 2019,

No. LEGIS: 1(4) 2019-Vol.— The follawin

g Ordinance by th‘e Gov;arnbr of the
Khyber Pakistunk o ,

hwa is hereby published Tor ganeral Intormation:

(KHYBER PAKHTUNKHWA ORD. NO. I OF 201.9)
AN |

ORDINANCE

(0 regulate and maintain the Khasadar Foree

erstahile Federally Administared Tribal Are
districts of the Province of the Khyb

previously working in the ;
as and now in the merged -
er Pakhiunkhwa, '

WHEREAS 'éflcr E?onstilution (Twenty Fifth) {(Amendment) Act, 2018 (Act -
; No. XXXV of 2018) the

erstwhile Federally Administered Tribal Arcas were merged In

the Provines of Khyber Palhtunkhwe and the special provistons for the gdvernance

: system in the said areas were omitted through said amendment, leading to the bxtension

: of the executjve authority ol the Provinee of the Khyber Pakhtunkhwa to the said arcas; -
AND WHEREAS  the Khasadar Force, which was established in the -erstwhile

Liederally Adminisiered I'vibal Areqs ders and instructions, for -

management ol the said arcas within (he framework of terriioria) and - collective

] responsibility, has now been jogt their legal status, 'fog' working in the metged disltricts and

‘- " sub-divigions: .
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 AND WHEREAS it is in public intcrest 10 allow the - Khasadlar
i’ (foree o continue their I

anetions for better public order, peace and secwrity in the merged
disiricrs and sub-divisions; and ta achieve the objectives, it is expedient to give logal
siatus 10 the Kha::-adar Toree in the merged districts and yub-divisions, and 10 revisit their
nstilutional  struetwe and  functional assignment  for  effective discipline, better
performance and aptimal wilhy: o
AND WHEREAS + the Provineial Asserbly is not in session and the Gavernor of

the Klyber Pakhiunkhwa is salisficd that creumstances exist which render it necessatly to
ke immediale action;

he 1slamic Republic of Pakistan, the Goveérnor o

: NOW, FHEREFORE, in excrcisc of the powers conferred by Clause (l?pf :
Khybur Pakbtunkhwa is pleased te ma

Article 128 of the Constitution of ¢ . the
ke and promulgate the following Ordlnance:

i Khovt title, application, cxtent and commen

- he cutled the Khyber Pakhtuokhwa Khasadar _Far
Prateetion of Service) (Transition) Ordinance, 2019.

cement,~«(1) This Ordinance may
ce (Maintenance, Regulation-. and

(2) Mt shatlapply o all the members of the Khasadar Force.

s

(3) 1t shell extend 1o the districts and sub-divisions of the Pravince of Khyber
Pakhiuikhwa as enlisied in the Schedule. ‘ :

(4)  Wshalicome into foree al onee,

2 Betinktions. - In this Ordinance, unless the context otherwise requires,- .

() “Commandant” means the District Po
Khyber Pakhtunkhwa Police Act,
Ordinance No 1 of 201735

lice Officer, as defined in the
2017 (Khyber Pakhtudkhwa. -

) “Mistrict  Administration” imeans the Deputy Commisgioner,

Additional  Deputy Commissioner,  Assistant Comtbissioner,
Additional Assistant Commissioner ah

d their subordinate staffl in the
district. , '
(@) “Distriet Police Officer” means Head of the Police, under scction 21
Rl of the Khyber Pakhtunkhwa Police Act, 2017 (Khyber Pakhypkhwa
Act No. 1Yol 2017); '
(dy  “CGovernment “means the C‘)oycmmcnt. of the Khyber Pakhunkhwa;

(¢) “Khasadar Force™ means the Khaszdar Foree constituted, through
exccutive orders, for the erstwhile Federally Administered Tribel

Arcas and now re-constituted and maintained by Government undet
soction 3 of this Ordinance;

P2
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o ! _ (H “preseribed” means preseribed by rules; ‘ '

(1)  “public agency” means any department of Government, it attached
§ department, public autherity, commission or autonnmous body set up
' under any statutory instrument or public sector company or body
corporate, owned, controlled or financed by Grovernment; and '

(h)  “rules” means rules made under this Ordinance.

kY Re-constitution, regulation and maintencnce of the Khusadar Forge.~(1)}0n
promulgation of this Ordinance, the Kbasadar Feree, shall be reconstituted, regulated pnd
mainteined by Government in accordance wiih the provisions of this Ordinance and shall
be known as the Khyber Pukhtunkhwa Khasadar Force, consisting ef all existing strerigth
ol ity members, '

(2)  The Khusadar Force shall be urganized in senior ranks and junior rdnis
officers and ollicials, :

(3)  ‘The senior rank officer shll consist of Commandant, who shall‘be Disrict
Police Officer, having additional charge of the Comimandant in the District, whilei the
jurior renks shall consist of the following: :

"oy Subedar Mujor:
{h)  Subedan
(¢)  Naib Subedar;
()  Havaldar: and o
() Khasadar. P
4, Superintendence, ndministration and control of the Khasadar Foree.--«(1 I The
overall power of superintiendence of the Khasadar Ferce shall vest in the Government,

(2).  ‘Tne generai administeation and ‘operational control of the Khasadar Flotrce
chall vest with fhe Cormipandant in the District. :

5. Method of recruiiment...(1) Subject to other provisions of this Ordindnee,
yacruitment in the Khasadar Foree shall be made, in the prescribed manner: :

Provided that initial vecruitment shal) be made only in the rank of Khasadar F oree:;

Provided further that Government shall specify committee for recruitment; and .
.. promotion in the Khasadar Foree : '

Provided also that members of the Khusadar Force may be ubsorbed in the Kli’ybsr
Pakhtunkhwa Polica in accardance with prescribed procedure: i

P3
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. @) The Commandant shall be wuthority for posting and transfer of members of

the Khasadar Forae within the district.

| 0. Powers and duties of the
cortained, in any other law [or the

Khasadar F-orce.-«(l)Notwimstanding anything
paralle) policing powers

time being in force, the Khasadar Force shall have| the
As wre assigned (o the police under the Code. ' -

(1") Without prejudice 1o the generallty of the forgolng policing powers wider
sub-seetion (1), the Khasadar Force shall perform such institutional or organization

unctions and dulics as are provided in the Khyber Pakhtunkhwy Police Acl, 2D17
{Khyher Paklﬂynkhwa Act No, I 0f 2017). ' )

7. Liability of Khasadar Force,---It shall be the du

the Khasadar Force to obey and execute all lawful orders
t0 him by the Commandant.

“ Y

ty of every mémb‘et' of
and instructions, issped

Power to make rules.--Government may make rules for carrying out 'the
surposes ¢f this Ordinance, :

9, Ordinance to override nther law
overriding offeet. notwithst
the time acing in foree.

s.---The provisions of this Ordinance shall Have

anding anything contained in any other law, on the subject, for

10.  Actions taken in pood faith,---No suit, prosecution, or other legal proceedings

shall lic aguinst the Government, any authotlty exercising powers under this Ordinanch or .
any member of the Khusadar Force for snything done in good faith under this Ordindnee
orany rule made there under or matters specilied in pursuance of this Ordinance,

EXPLANATION: The phrase “goocd fajth” shall have the same meaning as given
10 it in section 52 of the Pakistan Penal Code 1860 (Act No, XLV of 1860).

It. Removal of :lfk‘l‘xculty.---'l'hc Home and Tribul Affairs Department| of
Goverament may, by order, provide for the removel of any difficulty which muy arisg in
giving effect to the provisions of this Ordinance.

{2 Repewl und saving.w-(1) Soon after the conunencement of this Ordinance; all
, ) pravisions of Whe circulars, rules, standing orders und regulatory ingiruments, relatlng to

the Khasadar Force, inconsistent” with the provisions of this Ordinance, shall stand
revoked to the extent of inconsisteney,

(2) .Save as otherwise specifically provided, nothing In this Ordinance,

or jany -
repeat eleeted thereby shall aect or be deemed to alfect: -

PERPEPY EUE Tt
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the existing terms ang conditions of service in the Khasad
unless umended througlia  substiiute ruje or insttument; and _

the  validity of anything done, action taken, invgétigatioﬁ: or

appointmenis  njade; .- |
direction pgiven, proceedings taken or instrament sxecuted or {sgued,.

proceedings commenced, orders Issued,

regulatory instrument repgaled
or amended by this Ordinance and any such thing, actlon,

investigation, proceedings, , orders, appointment, direction,
proceedings or instrument suity, right or claims-shall, if i :
the commencement of this Ordinance and not inconsistent withi any
of the provisions of this Ordinance, continue 10 be i fotce, and have
effect as if it were respectively done, reken, commenced, issued,
made, directed, given, txecuted, ot issued under this Ordinance. |

SHAH FARMAN
Governor'ofﬂthe"!(hybe'r‘ Pakhtunkhwh

ZAKA ULLAH KHATTAK ‘
.. Secrétajfor :
Governmerit of the 'Khyber Pakhtunkhwa, -
Law, Parllamentary ‘Afiaits and
Human Rights Oepartment.

I’«ntoo and gublished by the Menngor,
Staty. Py, beptt, Knybor Pakhtunkhwe, Poshawnr.

ar Force -

n for¢e at.
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. ] Jsee seetion 1(3)]

_ PART-A

| SNo. { Distrier. T T
P Bajaur. ) T i "
¢ 2 | Mobmand, - .
P33 Khyber, e
. “Oldkéal . o
. 5 . e ————— '
: 6 South Wamnstdn o :
i.. 7 | North.Wagrigtan, ] :
)
I’ARI -B e
_S.No | Sub- Division, )
! 11asan Khel in disiricl Peshawar, i
2 | Daira Adam Khel in district Ko Kohat, ...
3 Betani in district Lakki Marawat, o
4 Wazir in district Banna,
s fandola in district Tank, :
¢ | Durazinde in distriet Dera Jameil Khan, :
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(2) Casual leave may be allowed upto three days by Subedar Major. Casual leave up to nine

days may be granted by the Deputy Commandant (to be notlfted by the Commandant) on the
recommendation of the concerned JCO.

(3) Medical leave shall be granted by the Commandant on the production of medical
certificate from the medical superintendent concerned.

16.  Salary.-The Force personne! shall be entitled to receive pay and allowances as per their pay scales
notified by the Federal Government from time to time.

17, Retirement.-All Levy personnel shall retire as per Schedule-ll and no extension in service heyond
retirement shall be granted.

18,  Conduct.-The conduct of Force personnel shall be regulated by these rules or instructions issued by
Government from time to time.

18. Gratuity and pension.-All Force personnel will be entitled to pension as per prevailing Federal
Government rules, "

2C. Compensation.- (1) The family of Force personne! shall be granted death compensation in case the -

Force Personnel embraces martyrdom during discharge of his duty as per rates prescribed by the Federal
Government,

(2} Force personnel shall be granted compensation in case of sustaining fatal injury or injuries

~ during the discharge of his duty. If he is declared incapacitated for further services due to such fatality, he

shall be entitled to gratuity and pension as per Federal Government Rules.

(3) 5% quota shall be reserved for sons and wards of martyred in initial recruitment of Force .
personnel,

Provided that in case of permanently incapacitated personnel of the force during the course of

duty, preference shall be given to the sons and wards of such mcapamtated Force Personnel in general
recruitment,

21, Funds.-Force personnel shall be governed by the provision of general provident funds, benevolent
funds and group insurance as prescribed for other employees of the Federal Government.

22, Health care.-Medical facilities for the Force personnel and their families shall be catered for at
Government hospitals and dispensaries at par with other employees of the Federal Government.

23. Monitoring and evaluation.- (1) Commandant or Deputy Commandant of the Force shall set up
suitable number of levy posts in their respective jurisdiction and shall assign suitable number of Force
personnel at each of such fevy post. In case of establishment of Levies Station within their jurisdiction shall
require prior approval of the government,

(2) There shall be levy line in each district, which shall have all necessary facilities including
parade ground, barracks, quarter guards, koth/armoury etc.

(3) Duty Register showing the duties assigned to each individual on day-to- day baus shall he
maintained in each levy post /Levy Station/Levy Lines by a levy Muharir,

(4) Naib Subedar shall be responsible for carrying out the work assigned to Force personnel
whose duties shall be entered in advance in the duty register.

(5) Registers including roznamchas as prescribed by the Commandant shall be maintained in .
every levy post/Station/Lines.

(6) Commandant, Deputy Commandant or any other officer of the District Administration shall
in the course of their tours in their jurisdiction, may inspect duty register and roznamchas of Levy
posts/stations and satisfy themselves that Force Personnel are carrying out their assigned duties, A note
regarding absence from the post or from the place of duty of any Ferce personnel without leave, shall
invariably be recorded by inspecting officers in the duty register, Such entry shall be communicated to the
Commandant and Deputy Commandant {Operations) by incharge of the post/station within twenty four
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SCHEDULE -1
SeeRule 17
r S.# J Post/Rank Length of service / Age
1 | Subedar Major(BS-16) 38 years service or 03 years senvice as Subedar Major or 60 years a
whichever is earlier
2 | Subedar (BS-13) 35 years service or 03 years sewice as Subedar or 57 years age whichever
earlier :
3 NaibSubedarv(BS-ll) 32 years senvice or 03 years sewvice as NaibSubedar or 54 years age whichey
| is earlier
4 Havaldar(BS-B) 29 years service or 03 years service as Havaidar or 51 years age whichever
o P ‘ earlier )
é 5 Naik (BS.7) 26 years service or 03 years servie as Naik or 48 years age whichever is earlie
6 | L/Naik {8S-6) 23 years service or 03 years service as L/Naik or 45 years age whichever |
' earller .
7 Sepoy (BS-5) 20 years service 0r 42 years age whichever is earlier
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in the Act and the Rules, The tes jaid

down in  Adicle "40(&) of the:

- Constitution mqumas rhé.f"' the-

appointment “to- and the lerms and.

- conditions. of, service - of .posts.. in. .

connection with the affairs "of - the =

.Federatnon and. of a - service of '

Pakistan shall be determ:ned "by or
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Government Qf Pak!sfan through

Secretary, M!nlsmf of States and '
Frontler. Regiogs' (SAFRON) |

Islamabad and others (2019 PLC

(C.5J 645), of: the basis of law ‘aid

‘dowh"byl the Apex . Court in

Corﬁméridant " Frontler

Constabulanf Khvber'
. -Pakhfunkhwa Peshawars case
'(2018 SCMR 903), whtte deallng

_.with lhe ‘case of "Federal Lewes-

- Force, whlch ‘was estabhshed:

through Federal Levies Force e

Reguiatlon 2012 havmg the -same

structure - of  service  for its

: employe'eslforce as provided in -
" Reguiation No. 1 of 2014 has held -

‘that ~employees of the Federai'

‘ ,Lewes Force whose lerms and<

- conditions of service are go.velrned_ S
under ':'Féderlél'-"Léyie's ._Eorce;'.; SRR
Regulation, 2012 'are-civil 'serVa"nts. [
.'Keeplng in wew lhe ~above, the ‘_
Force estabhshed under Regulatlon |
No. t of 2014 qualiﬁes the cnlena : o
'lof being cw;l sefvant in view of its* -
' com_pps.monl Iunctlons and dulies .
as per I'av:jlalﬁ down by the.p,pex_' .- ,
Court In the cases of Federafion bf.f '
Pakistan rqfouqfi Secref{gr‘y1 ,

Ministry._of Interlor _(interfor -
. Bivislonl, [slamabad and 2 alhors

,,\,”%%5:“

| '_SCZL,HHEi_dsWit_l'lz'-_C:zilﬁb.Cé:Lhin&f'" |

&




~ grievan

" .gervice

petitio
-not dclermlned and In the -sl

cases, lhe Apex Coun [n QUlﬁgg!b': L
Khan's caso_ (2018 SCMR: 903);...' R

j1as held thal.

g
3

Commandant; ¥ Frontler

vs RO- 177 ExDSR Muhammad A
Nezlr_ (1998 SCMR 1081) and

Constabulary, - Khyber -
Pakhrunkhwa Pesh‘aw:a[ and .
others vs, .Gul. _Raglb_Khan and

others (2018 SCMR 903), thus he -

prefiminary objection ralsed by the -

respondents i3 sustained  and.

_aoco'dmgly the pre.,eni petmons i

w of clear. bar ¢onlained in

vie

.'Aﬂide 212 of { the -L,,on;muuon arc,

nol . maintainab!c. The - present

peutloners .. may - agitaie

~ learned- counsels, or lhe

thelr -
ces before tho Provlnchl

sTrnbuna\ Howaver. priorto - S

this ]udgmcnl the stalus of prosonl Lo

ners belng 3 chvil seNunt viag -
milar

ayy, I foilows o tho dictd ald.

down aOove thal lhe profection of the

barder areas is 8 sovereign Iunclron'

" helonging 1o 8n0 parformed by the

. Fedoration.  The  same. duty s .

g’ performad equally | the presenl case S
by the FC nol only on the frontiers cr ) K
'KPK Province buf 6150. by mam{amrng“‘f IR

ordo in olher pans- or Pahstan For .

_dJschangln.g - such - (unc;rons, the

ATI‘E 95 !

EXAr

Scam)ud wuh C" nnbcdlmu.;"-"v,';' K
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services randemd by the FC hove
direct nexus wilh the gffairs of tho
‘Fedorstion. Thorofors. the masons
given In tho Muhammnd Nazir €850

(supm) tutty eppty hero 8s well end we -

hold- that the emptoyees of FC 8o ctwt .
servents tnso!ar gs the quasr:on of C

'competent remedy in raspect‘,o_f ‘

sarvice - dispules of FC men is

concemed, we holdthat in 8 meller

' rglating fo the tgrms and condmons of

. service of the respondent employees
o the FC, 'an appesl- befors - the
Federat Servics Tribunal is avattabts o

them gs the gxclusive remedy under

~ the law. Accordingly, tms remedy may

be availed by them within the statutory

penod of imitation commenctng tmm

o the dafe of issuance of certifisd copy

' t' ttus Judgment “All these | appeats

. fled by.the appollant-C Commandant

" FC sre ccording. attowad tn above

- {grms”

When case of Ihe pettltonété" (PATA "

‘, Federat Lawes Foma) was exammed m::

-Juxtaposmon “with the Prowncmt Lewas .

Fome and tbtd 1udgment we obscrved that:‘
rvtce ot potn the- forees ts governedw~ '

Under lhe rules SO {ramed- \mder lhel.»,

' provtstons ct Provtnctat Admtntsterad'.-‘>?";

. _r:Tdbet,-Areas Levtes Fo,.cs R°9Utatton,"j.‘f'"ﬂ

_Sé:antted”w"ith,éé
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2012' Therefore we beheve thal e
siatus of petmoners is that of cwﬂ servanls- ;

for all practlral ‘and malenal purpose and"

| as  such, 1he matter = of terms : and

conditions’ oI ihelr service square1y falls
outside the émblt of wrlt ]urisdicﬁon of this

~court glven the explict bar co.ntain'éd';:lﬁ "
Amcle 312 ‘of the Consmuhon As earliéf .

dlSCUSSGd serwce rules of the. peutioners ) S

(PATA Federal 'Levies Force) dﬂﬂ
Provmciaf Levies. Fon:e bolh were framed
unde‘r' the provisions of ,'"va;qcfé:
Administersd Tribal Areas Lew’es’Forc;‘e
lF’eglUIa(;_on 2012 and through the ibid
iudgment \he personne1 of va:nc;af—[l."._.-'... o
' Lewes - Force were dec\ared as Ctvﬂ"'l'f'
~ Servants aﬂer exhaustnve\y dnscussmg lhel' :
méuef ‘qf Levigs. Foree performing theur'_
duues in ?ATA Therefore, O the same

r premxse we have no hesttanon to hold mat

he oetmoners are CM\ Sem:ms as thexr

serv'tce fum s lhe entlre crueﬂa cf de
Servants 50 provnded by \he law Lea.ned

':cbunsel represenllng the pa\\\loners,sog\d

ATTE 'T‘:""

Sl - EXAMY

Lo _'.t---j..'.‘..;.-u

Suarmed-wuh am
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,':-MANZOOR,-'-:A-HMAD and others
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not dlstinguish the ‘status of netttiener,é- , “
(PATA Federet Lewss Fon:e) ws a vis: B -

brownczal Leavy Fome ln any manner Both ST

 same: area for the same object and

purpose. and both are’ be|ng malntamed
i throughr A e prov:ncnat exchequer
Therefore, the matters ansing out ot the

terms and condttlons of servuce of the S

petltloners are. onty amenable ;t_tje ‘
junsdlctlon of the Serwce Tnbunat 1n terms

of Arttcte 212 of the Consutuhon o

So far as the contenuon of petmoners = o

that they have chattenged the vnres “of the

suffice’ |t to state that lt has. long been :
'settted that Servtce Tnbunal has ampte R
]unsdtctton to deal wnh tne tssue of wres of

: the taw- and rutes framed thereunder 2015 S

SCMR 253 NAT!ONAL ASSEMBLY

"+ Seanned with CamS¢e

. forces are performtng thetr functlons in the'- XEE S

same. are. not amenable, to the jurtSdICtlon o DU

of the Serwce Tnbunal is concerned.

.‘SECRETARIAT thrOUgh Sectrary v
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Therefore the contentron so agrtared at lhe |

~ bar Is mlsconcewed and as such repeiled
' »ln' view -thereof the "status of-: |

pelrtloners has been deciared as lhat of

| Crvrl Servants and. the maner In question o

revolves around the terrns and condltions i

i jurrsdrclron of thls court grven ihe barlng

oi their: servrce whrch does fall outsrde the A PR

provrs:on “of. Arucle 212. of the Consrrturlon B

berng ot marntarnable Howeve_r,_ “the

. pelmoners may approach the worthy -

_Serv:ce Tnbuna! for the redress'al ‘of 'lhe'rr

gnevance |r 50 . advrsed Albert earlrer 1he

“status of pelnroners being crvrl servanls :

w"as"_' '.'not delermrned therefore, '-t'h'e-";"

pelrtroners may avarl the remedv of appea1

commenclng 1rom the dale of issuance of 2
the certrﬂed copy of thrs judgment m terms -'
~ of the judgment of august aoci cour‘r m Gu!

,Raq!b khan's caso 2018 SCMR 903

,-coc ~ Nos38- M/2021

WP No 367- Mf202'l and' COC N‘o 436

EXANVHNE
‘bhawar 1 h Co

LI

' and as such insiant petrtrons are. drsmrssed COS

within lhe statutory perlod of hmrtatron o '
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OFFICE OF THE
DEPUTY COMMISSIONER/COMMANDANT DIR
LEVIES UPPER DIR

S
No: > AMp /bc/LHC/C. Case Dated Dir the Y

/04/2023

AUTHORITY LETTER

Mr. Ghulam  Mustafa  Superintendent  Office of the  Deputy
Commissioner/Commandant Dir Levies District Dir Upper is hereby authorized to attend Khyber
Pakhtunkhwa Service Tribunal Peshawar to submit parawise comments in service appeal No.
322/2023 Muhammad Riaz versus Government of Khyber Pakhtunkhwa through
Secretary Home & Tribal Affairs Department Khyber Pakhtunkhwa.

Commandant)Dir Levies/
Deputy Commissioner
Dir Upper.
Even No & Date: :
. Copy to Mr. Ghulam Mustafa Superintendent local office for information and
necessary action.

Deputy Commissioner
Dir Upper.

g
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FAX NO. 10919218851 22 Oct. 2021 18:52AM

GOVERNMENT OF KHYBER PAKHTUNKHWA
HOME AND TRIBAL AFFAIRS DEPARTMENT

e
SN AL NOTIFICATION

‘"':”E&'?..“‘:"é';'
= Peshawar, dated the 21-10-2021

NC. j‘g_OLP,O!.!C:E-ml-lD/'I-3/FEDERAL LEVIES 2021:- In exercise of the powers

section-9 of the PATA Levies Force Regulation, 2012, and in
department nclification No. SO{Police-
nn-03-2021, the Provincial Government

continuaticn of this
i!}HD/MKD/’levies/Misc/QOQO dated
hyber pakhiunkhwa s plecased {o
ervice (Amended) Rules, 2013, th

of
o following further amendments

[evies Force S
Jholl he made, namelyi-
L]
SCHEDULE-TIL

P2

/}an&xr(c”

fx

drec! thot in the PATA Federal

Lengifh of Service / Age

5.7 Name ot the Post /
| Ne. Rank
ig | Sobedar Mojcr (BS-16) Thirty Seven Years of service ! Three Yeors' Service os subedar M@jor of Sixty | -
! . vears of age whichever Is sutiiaf,
2 subedar {RS-14) Thirly Five Years of service of five Years service as Subedar or Sixty years of
age whichever i eqrlier.
3. ol supedar (BS-11) Thirty Three Years of Service or Seven Yeaars' sorvice as Naib Subedor or Sixty
i Years of oge whicheverTs eurlier, ' ‘
4 \ Hawaldar (B$-09) Thirly mne years of service of fifty one year of age whichever ls earlier. J
vy NinG Years age )Nh‘ucheverxis earlier,

T ) Noik (83-08) Twenly nine years of service or fort

| 6 \ U7k (85-08) Tovenly sevon years of seriiiz of forly seven years oge Wwhichever Is earier.
7 | Sepoy (83-07) \ renTy e yoors of semice of forty five year of age whichever Ts eadier,
A ‘ ]
SCHEDULE-
S | Post/ Rank " Engibility for Promotion [Promotion \ Direct | Qualificat |
o ] ‘ Quoto Quoty | on
\ ! subedar Major {BS-16) 02 years' service as Sunedar 100% \
Cr
\ s — Total 21 years of service
I 2 Subecdar (85-14) f 02 yeors' service Us Na'b Sulbvedat 100% \
) Qr
! Jotol 19 yeurs of service '
[ 3 Naib subedar (85-11) 4 years service as Hawaldr 100% |
Or
]l ! H Tatal V7 years of sevice i .
r 4 [ Hawaldar (35-09) i 05 yeors' service af Noaik 100% '
Or
Totol 13 years of service J

l Naik {BS-08) .02 years' sarvice as Lonce ricik
or

- 100% §sC

Sepoy {85-07}

‘,_,5__..
|
Tolgl 08 years of serviee
& T./Naqik (85-08) 05 yedrs' service s Sepoy
7

100% 8sC

Armorer

Assistant Armiore! o ' l 100% 3sC
(88-1) :

Quatificalion

‘ a8 Head Armeoret 1 05 yazors' service s -
(BS-51 1 Assistant Armcrer Quaiification

i ' . wilh C
|1 \ \ eettificale of

)

i |

| \

\

SECRETARY YO

!
with -
. | cortificate of
L l i Armoret

& OVERNMENT OF KHYBER P ARHTUNKHWA,

HOME & TRIBAL AFFAIRS DEPARTMENT
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g«;‘}:‘sy“f(‘)f'wdfdeﬁ to the:-

Prircipal Secretary
Principal Secretory
All Administrative S

All Comrnissioners,

provincial Police
All Heads of Attac

BN O

10. Accouniant
11, Direction tinfonma

12. The Manger Government Printing 85

Al Deputy Comrmissioners
Officers, Khyber Pakhiunknwa.

s PSO 1o the Chief secretary, Khyber Pl
General, Khyber pakhiunkhwa.’

fion, Knyber Pakhturkiwa.

FAX MO, 10919210071 22 Oct. 2021 1@:S3AM

10 the Governar, Khyler Pakhtunkhwa,
io the Chief Minister, Khyter pakhiunknwa. _
ecretaries to Goverrvnant of Khyber Pakhtunkhwd.

Registrar, Peshawar High Court, Peshaneor.

Khyber Pakhiunknwe.
, Khyber Pakhviunknwa.

ned Department in Lhyoer Pakhiunkhwa.
iunkhwa.

Sicvionery Departent, Khyper

Pakptunkhwa. He is requested to publizi t

he above Notification in the Extra

d supply 50 coples [Printed) of '

A

section Offitey (Police:l)
Mo reid
i

Ordinary Gozette of Khyteer Pakhtunkitva on
the same fo fhe Home Deparfmert.

vy
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THE KHYBER PAKHTUNKHWA CONTINUATION OF LAWS INTHE . .
ERSTWHILE PROVINCIALLY ADMINISTERED TRIBAL AREAS
ACT,2018

(KHYBER PAKHTUNE,HWA ACT NO. {II'O'F 2019)

'CONTENTS
PREAMBLE, -
SECTIONS

3 Short title. extent and commencement.
2. Dehnibon.
Continiation of Jaws,

A Remaval of difficulties. . . P

WM



THF !&HYBER PAKIE{TUNKHWA CGNT[NUATTON OF IAWS IN THE
l:RS”i WH[LE PROVINCIALLY ADMINISTERED TRIB AL ARLAS '

, | ACT. 2018
| _(KI:-IYB'ER‘PAKHTUN‘K}N*A ACT NO. Tl OF 245:1'9‘) :

(First published afier having received the assent ot the Governor of the
Kivber Pakhtunkinea i the. Guzette of the Khyber Pakhtunkiive,
(Fxtraordinary, deted the 107 Jantwrs. 20 9.

AN
- ACT

1o providc for the mnrmum:mm! fow s i the ersta hile Provinciall 4dmumzcwdfrmaf .-
Areas of the Provinee of the Kivber Pakhmnkhwa. '

A
B
N

W huu\ i is expedient 1o prov ide tor {h(‘ continuation of. laws in the’ tl'hm‘h!lii
llwmmfi\ Admumcm! Tribal Areds which we merged in the Provines of Kh\;bm
f’.d\hmnl\h\t Lin pursgance of the Contnuation 1Twm1v~ruth Amendrent) '\c £ Zf}}S

~ Itis hereby enacted ax follows:

I Short title, extent and wmmememen! - This Act may he called the Kh)her
Pakhtunkhwa Continuation of Laws m the Erstwhile Prtmnu(dlsf Admimistered Tribal Areas
A 2018, .

(2 It shall extend to um areas as dLE"med in Llﬂll\fl h of wctmn ] of this Au

{3y B shall come mio foree al l'fﬁl.!. uild \h,«]n h(, dLU“Cd |() hav& “kf’.‘n CHLKJ H)ﬂ‘
“Seprembet. 2018 :

o4

- b

Definitions ~In this Act. unless ihere s uny(hing repugnant in fhie subject or conlexts
(il “competent aulhmily m r‘upwt of- . L .
(o anQr dnmnu_ the Governor of the Khyber Pakhmnkhw*

i an Act. th Provincial Awmhh of the Kh\'hor Pnkhlunkhw'
and _ o
(i) nonhcationa, rules, ‘regulations. orders ‘and "bye-laws, the -
" authority in which the powers to make, alter, repeal or amend,:
vesls under the law: and ' '
iy Provincially Administered Tribal /\reas means the Provincisly

Admitisiered- Tribal Areas, as provided in sub- clause (i) of clavse (b)
C ol Arfic lev"Jﬁ of the Constitution of Islamic Repub}lc of Pais:sian



(16

R Continuation of laws - Notwithstanding anything contained in any other law, for

‘the time being i force, all the laws, Regulations. rules. notifications and bye-laws, including -

Actions (in Aid of Civil Powery Regulation, 2011 ar any other legal instrument; applicable in
the erstwhile: Provincially Admimstered Tribal Arcas and having had the foree of Taw under
ot in purstance A Article 247 of the Constitution of Islamic Republic” of Pakistan. now
omitted vide the Constgution (Twenty-Fifth Amendment) Acl. 201R. shull continue to rcmam'
in torce unul altered. repealed or amended by the competent JULITOI'I(\'

() Vnt\\ii]m.mrlinv anything u}menined in any other law, for the iimc being in
frrce. Seeretary 1o G umcmmcnf Home and Tribal Affairs Dcp.mxmnt may. by notification in -
the olficial Guzette; conler poliving powers upon member of the Federal and Proviricial levies
force fu the Province of the Khyber Pakhtunkhwa. us and when required.

4. . Removal of difficulties.—i any difticulty arises in giving effect o the provisions of
ihis Act. the matter shall be placed before 8 Commitiee. o he constituted by the Chief .
Sevretiry, Kivber Pakhtunkbwi, tor removing the difticulty.

a4



N :Zufgment Eﬁeet R
PESH.AWAR HIGH (-'OU-R]‘ PESHAWAR
(J'UD!CIAL DEPARTMENT)

W.P.No, 367 -M/202] with'T; R
_QM Nos. !053/2021 & 1183/2022
- ' . r i
Date ofhearmg D 29 11 2022
Barnster Dr Adr‘an for petrtloners

Mr Sacub Raza A A G for the respondents BT

_—___—'._.:t

S M ATT‘IdUE SHAH Ui "hrough tms R

smgie Judgment wc sharl deO decrde the
.“- connected wrrt petltrons bearmg Nos 337-'.{..'
| M/2021 405 -M/2021, 503 M/2021 514.;-~~‘-- S

R mr2021, } @g

.M/2021 687..M/2021 632_ M/2021 979_“:::. "{"-}"' =

20 %5’450 M72021, 601'"-}.;' a

,-:.‘

: ,M/2021 968- M/2027 980- M/2021 1221~ '
"M/202, 1222 M/2021 1252 M/2021 2210- L
P/?OZ‘I 2913- F’/2021 5092—P/2027 J423-
. P/2021 and 5424 P/‘2021 as adjudlcation
of a common que‘,non of law and fact s, |
5 mvolved in aif the petmons wherem the.._,;.',-','-
lir:pet:tzoners have cha!ieng:.d lhe Vlres of.;_;"".; o
E f-notlr‘catlon No (Pohc:e-ll) HD/f"‘.l‘.;'-‘ Vo

E ..'~'MKD/Lewes/Mssc/202O dated 27 03 2021“’ '

‘/'//‘/ o s Whereby oh the b351s of Jmpugned ofﬁcei ,’.

/] o
-/ . .order bearlng No128/DC/CSL Qatad",.'.;'.-'

| F’eshawar H:g: COUF’-’
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20.04, 20°j they have been rellred from

_semvice wilh further prayer that lhey be,‘-'_"_'

elnstaled inlo service from lhe date or (he:r.__ AR

retlremem ie. 20.04. 2021 W|th all back

beneﬂts In alternative, 1hey have prayed
that the respondents be dlrected to treal'j.; .
~ them at par wnth erstwhlle Federal Lewes of S
| Fecerally Adm}nlstrated Tnbat Area (FATA) PRI

: and absorb lhem in pohce and Qrant them e

fuII pensuonary benefits.:

2.. L!KBWISB in WP, Nos 3.13 M/2021 o
334-/‘4/2021, 335-M/2021, '3;_1an/2qu_1, L
345-M/2021, 1026-M /2021 ;-1'035¢M/20"211,~ L

1187-M/2021 1206- M/2021 1207—M/2021 .

pemloners have made the followmg prayer»

"On acceptance of fhls writ
per/t:on the tmpugned Notiﬂcatlon -
SO (Police-ll) HD/ MKD/Lewes. 3
-Mlsc/2020 Is against law and: fhe
| fundamentai rights. guaranreed by

the Constitution of I_.slamlc"" .

.'Repubﬂcl of Pakistan,. 19'73,:5: may " .
be declared lilegal vold ab Initlo |
..and of. no legal effegts on’ the -

}ig.h.ts-,ofv the periﬂo:ners. v

| 34 Mr2022, 212 M/202 and 993 P/2022 the B o

" Soanned with G
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similarly, -In COG Nos, 38-Mf'2021 ln,_?'_' .
W.P.No,367-M/2021 and - COC No 4365 .
Pr2022.in W.P.No. 1335-P/2022 petltlonersl B
seek mrtlatlon' of contempt- -of -court-f‘
‘proceedings agamst the respondents rOr'_" "
violating the.- order ‘of this court. dated "

21.04. 2021'passed in W.R.No. 367-M/2021.
3, Brlef facts of the case(s) are. lhat the :‘Z_ o
petitioners were: appomted in. the"‘Swat
Levies Force as’ Sdpoys etc. and prz‘esdnt!yjif_;:..:“" o
terms .'é'nd, _ _c.on‘d'itio':ns fd:f their serv!ces are '
r‘éguiéte’d' by _"Prdyincigl].)l/ Adm’iniéi:;;’:ltéﬁdv"'." :
Tribal Areas Lev-iés.Fﬂorc_e Regul?tion 2Cvll1 2"': ,'j , )

' whéreudder besides PATA Lavies.Fo'rce.", o

Ru/es 2012 PATA Lewes Force Ssrwcs
(Amendsd) Rules 2013 were a!so framed

Rule 17 of the Amended Rules 2013 deals

with - the retirement', of personng[ .of_ the; T

force, which was.amended vide notification

dated 12.12.2013 in the mannerthat “All. " -
the bersonne! - shall - retire as. par
,Schedule-m and ng. _extension in service

’ -boyond retlrement shall be granted" On o

'14.07.2020. ~ vide '--Not{ﬁz_:auon NQ"S-Q':'

Pes-ha_‘wi'ar_i“ ,

~*Scanned with CamSeanni
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(Police-INHD/1-3, ruie 7 was - furdher

amended by deleting schedule-IV as. “All

uniformed force shall ré_flre from sefi{I.C-B

on attalning the age of superann'ua'rlon:-'

l.e. Sixty (60) years or rhay may opt for.-; _:
retirement after comp!etlon of twenryo
flve {25) 'years -regular serv!ce S
Thereaﬁer once agaln through. Cenain-'l"- |
modifications rule, 17 was amended by-.”'."

giving lifg to the deleted schecule -1l or lhe

rules 2013 as-under:.-

“Retlrement, AH levy personnel N

shaH retire as per Schedule-lll"

and no extension in servlce- S

after  retirement shall b_e_'.

grantéd. !

4. B.eingl-' 'aggrieved_ from - the. ibid . N

émendme'ri't thé'petilion'ers have. ﬁlgd.'tHé". P

instant petmons

5. -Pursuant to ‘the dlfectlons of thls :

court respondents have filed thelr paraw:se-\"; L

- comments, wherein |ssuance of the. deStrad. RS CL
writs has been opposed ' o

8. Learned counsel representmg the-"-i- L .'

petitioners _vehemem!y _argued “that the

EXAM"'A 'U"ER o
Peshawar ngh Court

Scanned \,yfii,‘_hj(?-,én:'SC'Ei
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Impugned Nouﬁcation ls arbitrary, .pelwer’é,t.);" B

ilegal, issued without lawlul anthority and B

mala fide lnlenﬁon_ Just to deprive !hé.-'
pelitioners of iheir vested rights .accru_ec'i in -
thelr fa-vour- hence 'vi.olal'[ve' f"'-th,eir--.-. L
fundarnenlal rlghts guaranteed under lhe .
. Consmuhon and thus not sustasnable in lhe -

eye of law That though lhe tmpugned"'_:; :._:

Nohﬁcanon was issued under the. reguiatlon

2012'. However,v after the 25 Conslltutlonal e
_ am-endrnent; the said regulation does‘.ﬂqt y

hold fueid thereforé the vimpugn',e'd_

'\loufcatlon is hab!e to be set a5|de

7. Conversely worhy AAG A
representmg the respondents oPPOSBd the
. arguments e advanced by learned counsel ; i

representlng the petmoners at the bar whxle

arguing that af.t_‘e.r.'th

provincial Assemb1y - passed the
~ continuation of 1aws Act No 111 of 2019; o
through wh|ch the faws apphcable o
erstwhile PATA were auowed to contmue 3 :".- S
inciuding “provincial Adm;msremd Tnba;

Areas Levies FOIC8 Reguiatzon 2012" andv

e 25" amendment the }-'-:':: L

e a R T ET

A AVINER .
Peshawar H Coul

o _S}Can'n_‘c:d with Cam bca
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owe deern t appropriate to dlSCUSS the

'the "Prowncral Admrnrstered Tnbal Areas

and under the sa{d regu\ation PATA Lewes

o

| the,refore._ \ho rmpugned Nollﬁcallon wasl
'SSUEU per law whlch does: noi requrre any::;‘ |
lnter*ference by 1hls coud m us wnt:::’
;ju-risdiotlon under Amc!e 199 Aof.":-}"tllw'e:"“
Const-;ltut"ron.[ Further, pelmoners are. Crvrl L
Servants. and matter in questron revolves
around the- lerms and condmons of thelr
sewnce whlch 18 the exclusrve domatn Of
“the Servrce Tnbunal as such h
i Qj_u.ri-sol-iotion of thrs courl is barred grven the
:'e'xpll.'rc'rr br_ov'réron of Amcle 212 of ’(he
Constrtutron
8. Heard. Record perueeo

- Before drscussmg merlls of !he case

. b'ac\-:ground‘ of the rnatter m hand

Bl

properly comprehend the rssue 'nvowed

- therem H ls worth mentromng that ear.ler

the sewrces of the Lewes Force were dea!
wrth under the Fronher irregular COrps:

' FIC) rules 1 962 whlch was- subsmuted by

'r_evres Forco Rogu!ahon, 201 2" (regulaﬂon)

R £ ‘
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Force (SBNICG) F?ules 2012 were fra'med

b

for Provincial. Lavles Fon:e Whrle separate

service rules were aiso framed thereunder: -
for PATA Federel Lev/es Force performmg
dunes In PATA" known as PATA Federal:
Lewes Fome Servrce (Amended) Ru!es.'j{‘."‘j:-iﬁ"

2013, Rule 17 of he ivid rules Geals with . SR IO
the rehrement of the- Lewes personneh_

| which was amended “fromm trme to tarne

: However , petmoners have become

' | aggneved from the |mpugned Notrﬁcalron-:_.'_f".._'; E

vide which the petmoners retrrernenl age_'- S

was altered which is challenged by them

through instant-peti-uons.

40, The main contention . of “ne.
petltroners is that after 25" amendment \he L e
regulation has lost its efﬁcacy and sancnty:'. S : g

and has become redundant therefore the-“ R

|mpugned amendment under‘the satd R

regulation is rtlegai bemg Vo:d ab lnmo lt 15"~ ‘
~worth. mentnon!ng " that after the 25‘“':,"-"."?.
amendment i 2018 bom FATA & PATAf o

were mergvd n the province of Khyber-',f |

Pakhtunkhwa and . Federal Levias: Forcel E

EXAN’:
Peshawar Htgh’ 'o‘urt




. M/2016 (Ikramullah’s case) determmed the_-

. working in FATA ‘was. merged Into the g

~ this count while debidi‘ng w.pP No 5_2_8«'

Force as that of cwll servants |n the L

regular police of the province. Albett, In [
Malakand Division, Levies. Force Is stlll ©. "~~~ e o+
|

regulated by “PATA Federal st‘es Fbkéé RIS L

Service (Amended) Ru 88 2013 in view of' e e el R

the Khyber Pakhtunkhwa Act No 111 of i
2019 through which the laws prevaient ml'
erstwnile PATA at the ‘ime. of 25" L
amendment were all‘owed o conllnue“.;l
mcludmg reguianon 2012 Wthh still - holds _:' k =
“the field and as such the samie ‘is a vahd o ‘. | . N :
instrument. Therefore. 1rnpugned | R el
Notification was issued by the re's.pond.en'ts |

wnth lawiful aut*\onry | _ | ‘ l

11. Movmg toward the -status of the~ L o 5 ‘ : 5';' )

petitioners itis worth mentlonlng thdt earl1°r ‘

status of personnel of the mencnal Lewes:

foiiowmg terms:- :

“19. Ths. Provmc:a! Lewes Force-
(“Force”) was granted statuto:y' B
cover - through  Khyber ..
bakhtunkhiva Regulation No.1 of -

Peshawar Hsgh Court
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.(a)'

(b)

()

(d)

(8)

U

(9)
(h)
()

0

2014 ("Regul,la.t'lén.")‘ 'Paﬁagra'p::? .
No.3 of the Regu?ation_ eni/i_sage.'s :
‘:’or constitution and pstab/ishmén-{v.,'- |
of the Force and its functions. Fbr- B
‘ease reference ‘paragraph Nos. 3

and 4 of the Regulation are i

reproduced as un.d'er;-

‘3. Power to -constitute and.

maintaln by the Force and Its-

functions.-—~ (1) Govemment may .
constitute -and malnlain & Force for
pen’drmmg the fo!lowmg functions, .
namely

enaunng secunry of roads in PA TA,
ensuring - sacunty ‘and manmng of

pfquet

and installations;

ensuring. security of Jjails' and

amrested criminals;

generally maintaining law and order '.~. L

providing mobile escort to VIPs;

anti-smuggling activities especially o

timber smuggling;
destruction of illicit crops;

serving of summons or procedures o

raid and amDUSh and

such other functions es Govemment‘;'{
may, by notu’carron in the offc:al':." ST
Gazetts, _reqwre,-. the * Force fo '

perfomv

2) - in discharge of thefr funcrrons . |
officers and slaff of the Force shall L

guarding . Govemment - institutions =~ -

7 Staniel with CamSeannicr
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be guided in accordan:'e-\vi'!ﬁff)zis" Ij-

Regufanon and the rules.

(3) ‘The head of ths :-orce shaH'- o |

bs Commendsn! in h:s -respsct:_ve e

unsdrcnon

(4) . Secret‘ary to Govemment ,
Home and Tribal Aﬁ’srrs Deparfmenr '
shall be the competenr authonry of'

the Forcs.

(5} Ths Force shaH cons;s! of
- such ranks and number of officers
end. - members and Cshall b8
* constitufed in such msnner as- may'-": :

be prsscnbed by ru!es

' (6) . The officers and members of

the Force..shall recaive such pay,

. pension,allowances’ -and other"_: R

remuneranons ‘and shall eruoy such

- lgave and’ ofher pnw!eges as may be .' o

prescnbed by rulss

(7) - The officers.. aﬁd members of':?‘.
the Force shall wear such unfform as: RE: -
may be’ pre,scnbed by - rules or'.' Lo

mstrucUons . N
(8) The. admm;strafron of th

" Force shall vsst in the Commancant .

in " his  jurisdiction who. shall e
admrmsrer itin accordance. with the
prows;ons of this Ragulanon rules

and instructions. . .

(9). The Ccmmandanf h‘a!l'.-:-.-.f L
exsm!se his powers and perform his S
functions under” " the - genera!. o

:supelrv'_fsron and . dlrect!ons ot kD

. Govemnment.

MTE@?’;ED
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4. Powers and . d'utle';s:' of
ofﬂcers and members: of the
Fprce —An oﬂ'cer or member of the .
Fon:e sha:l— ‘.
(8) take affecf:ve measures for ensunr*g-l ;..l_ SRR S
' secunfy of assrgned ;unsdlchon end L
for - safeguardmg age:nst ac!s ol‘
un!awful iriterferance, - o
(b) prevent. unaurhonzed persons an’&
vehicles from: .access to !he tem!onal ) _
: junsdrc,rion_, ‘
(c) take : .effective measuras . _,fo‘r"
preventing ' sabotags, placement of
car bombs, letter bombs., dangarous .
srticle and. camage - of . ‘arms and
ammum({on into the rsstncred area; v
(d) use. such arrns and ammunfhon and
‘ equ:pmenr as.may be. aurhonzed by
the Commandant or an offcer

5 . aurhonzed by him; '
(e) .search ‘gnd- arrest . wn‘hour wamant o

any person who. he suspscls of

‘ endangenng Lor -attempling o f
endanger or having. endangeredtl’he .
safery of 8n. msral!aﬂon and may use’ ."f- .
ch force as may- be necessary In. | _
the' discharge of his aforesafd durres o |
~and '

(f). perform such other legal funcuons as.

_ the compsrsnf authonty may. requ:re
him to perform”.

20, . The close perusai of the |

; ‘\ Regulatioh- would clearly show '

i “that the Forée is recewmg ns

' 1 - galary .”f'r‘om “the- Provmcxal

i i ot ' ot .

|1,; ]:‘\ ‘ .

bl EXA F

i Peshawar HighH
|;

pod

(-

l u
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Exchequer and performs the

policing service In the erstwhile
PATA,

=~ Having sald this, we would

now refer to the crucial issue as to
wheéther \he employees of the
Force can be termed as a cvil '
servants and as such they’ cannot’
maintain a constitutional petition

nefore this Co'ud' for enforcement

of the terms & conditions of their.

service.

22. The con'r\otalion éivil
servant' is defined and explained *
in resper:t to- the Province - of - .
Khyber pPakhtunkhwa, in- the Cuvrl '
- Servants- Act, 1873 ("Act, 1973").

cor ease reference, We would

refer to Section 2 (b) of Act 1973,

which reads as under:-

- V2. Peﬁmtrons.-—-(i) in this -act,

Unless + the  context ctherwise:

requires the following exprsss:ons

shall have (he msamngs hereby

respeclively assigned to them, that is

{0 say—

.....................

“civil servant’ means 8 person who is.-

a member of g civil service of the

pProvinee, or who halds a clvil post in

connection wilh 1he affairs of the

Brovince, but dogs nol incluge—

 Scatned with CamSear




() a person who is on deputarion;'ro.‘ the
‘Province from the Fe'deml'io'n-or any
other Province o‘r-othér'aﬁrhorﬂy; |

(i) a person who s employed 0N '

contract, or on work charged basis,

_ or who is paid from connngencnes or
(iii)" a person who Is @ worksr" or

sworkman” 85 det’ned in lhe
’Facfon'es Act, 1934 (Act )O(V of
1934), or - 'the  Workman's - s
* Compensslion. Act, 1923 (Act Vil 'o_? R A T
1923)" e
© 23,  The perusal of the deﬂﬁiﬁon
would show hat 3 member of a
~ civil service. of the Province or.
who holds 'a vl posti in
connection with the affairs of the -
province 1S civil servant Al
F’akistan' gervices- are explained
- §n Article 260 of the;Qonstilution,

which reads as under-

! “260.
g (D)o

R

e Lieereasarns

‘: ......................

1 ..................................................

\ “service . of - Pak:stan means any"'

! service, posr ar office-in connection -'

i . .

{ //j " with the affpirs. of fhe Fedaration or- SV
b // of & Provinc®, and includes en AH- S TR Lo
R S Pakistan Service, . service in (he s 21

¢ // A , Armed Forces and: any- other’ service.

] e )

L declared fo b8 8 servica of Pakistan IR

| ;' . . - . AR

i by or under Act of {Maj!c’s-e-Shoor_a' . A

H . . Lo a , oL :

1 “i ' ! ,:ZI::".'

k i

8 "' ek

P .

P L

I CATTES

~ 1 A
5! . S P EXANBIE RS
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{Psdfamsn!)]”o}j of 8 Provmc:e!
/-\.ssemb‘{.y, ‘but - does nol. Includs-
service 85 .'.l'Spsaker,_ Ds‘p-ufy -
spesker. - Ch'afrm'an' ; 'A,D:eputygl
Chairmar, ane ‘Minister,: Federal:
Minister, ‘Minister of. State;” h!ai’:.'
Minister, o menc;ai : Mrmsfer-
IAttomey- Generaf} o {Advogate?"
General)] Pariament Sec‘rétary} or .
[Chauman or member of.- 8 Law:
Com’mJSSJon Charrman or member.'-
-rof the’ Councni of isJamfc fdeology,
Speual Asasterf to fhe ane
anfsrer Adwser to " the -‘ane":‘-
Minister Spec#ar Assrstant to & Chref i
B Mmrster Adwser to @ Cmef Mm:ster)
or- membar of & House or a
ProvmcrafAssembiy. a
\Nhereas Article . 240 .'j'_df":';lh'le
Constntutxo-\ enwsages \hat |
"240. Sub}ect to the Const:runon, the L
aoporntme_nts fo. and the coniditions . - :_‘
of servicé of -persons I 1hé- serwce .
of Pakistan: shaH be dererrmned N

(g) e R

) " in the cass. of fhe servrcas of,'

a Provmce ‘and posts in connecnon-}._:.: o
with the aﬁalrs of 8 Provfnce, by or o '
u.ﬂdar T Act f "; the . Prowncfai."":;-"- e -'
'Assemb!y.'f' . R
: Exp!anguon--" Jb fhrs Arho!e, ‘A(t-. :
Pakistan: Serwce meens. g sarvide
common to. the. Federatron and the
Provrnces which was i existencef':j'.','f,*":'.-""‘,"

immed:ate!y before lha C‘?U’m.encmgﬂ e




day o wh:ch may be creel‘sd by Acf
of [Majlis-e-Shoora {Parffamenr)]

24. The Phrase "performing - In'
-connec’uon with  the _affairs of -
Federanon or for. present matter

Province’  Was elaborately

" explained N the case . -of

Salghuddin_and 9 ' others VS.
crontier Sugar Mills & Distlilet -
'Ltd,-Tokht Bhal and 10 others
: (PLD 1975 Supreme Court 244).
Cin the said Judgmem lh.e. Apex

Court has held . ,

" Now, what s meant by the phrase o
"nerforming functions i connection”.
“with the sffairs of the Federat::on-,q-(.a"
clgar thal the

referance is l‘d"g'ovemments! or.State .
in one from. or

_Provmce. itois

functions, rnvo!vmg

another, -an eiernent of exercfse of

pubhc “powe

the traditional po
olving the maintenance of .

¢t The runcnons may ‘be
lice funcuons of the

',State inve
nd order and other regufatory T g . G R

Jaw @
or they may compnse_ o

activities;

‘functions perfafning .
sacfal - weh‘am TR

fo economrc

' deve{opmenf

ahon pubhc uhhty ggmcg and o Ce

'educ
enrerprfses of . an .- ‘

- .' | industrial or commarciaf 'n'ér-'ura-,' R .
Ordmamy 1hese . functions would be ;
perfomved py - persons ‘0 -

.d(reor!y appomted _controitad - and. -
‘financed by the State, fe by '-fhel_l,:.':-' '

r agencias

S0 anned- W ith- CarhScannol &




' Oontinuatien of  Laws
, Erstwhﬂe provincially /
2018 (Khyber- -

© Pakhtunkhwa . Act N
Reguianon No 1 of‘_', '

'-2014 was -conti

. essential, criteria for being a clvﬂ.. L

.servant IS that the’ person holding-

) 'ln connecho
: ,Federanon/Prowm.e and the terms '
of his serv\ce .

the Act ©
'Asse'mbiy-,.The Apex :Court: in the =

v‘case of Federatlon of Paklstan*';-"'-"

Federal Govemmen!t or @ Provincial

Govamment”.

- 25 Admittedly, as. evi ident 1rom
the bare readlng of paragraph 3& -
4 of the Regulatlon the present -:

petitioners are perforn‘lnH pohcmq

service in the, erstwh1le tribal area. .
however, “thelr terms . and
condlttons are being rég-Ulétihgw
through Reguianon No1 of 2014.

‘and-after the omission’ of -Aticle -

" 247 from the Constnutlon through o
Khyber B

a provmc,tal statute i.e.-the
in the

Admlnlstered

Tribal Areas. Ac\
o. it of 2019)

the operatlon of
nued. - Thus vthe

st perform his functlons

n w1th the affalrs of

the post mu

and “conditions .

shou!d be determmed by or, under ;

trh.rouah Secretarv M!nistrv of

f. Parllamenthrovmcnal'

':m_e’ﬂorf (interlor Dlv!slo J,; o

Suanncd wnth
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. Rangers

. servant
duties in connecbon with affetrs

. Federa!ron and hence

pppes! by a membe

177 _Ex-DSR. Munsmmg_w"
(1998 SCMR "1081), while ‘dealing.

with the case of. an emp!oyee of -

, PaHslan.Ra‘ngers,zhas observed

lha\

fo’ consmute a “force caﬂed

Pakrsran Rangers for ma prorect:on of- "
- and .mamtenance o! order: .in tha
" porder areas. Since wnlh regard ro the :
sfatus of the members of the force rhe e
Pektstan Rangers Ord:nance is. s:len! L
therefors, ‘it can be’ sare!y sa;d that PRSI
- the . employees of {fv bR
will *be deerned to be crwl
s as they are perforrmng,:'.'.
ofthe"-_-'.:' R A

under U‘le

Serwce Tnbunals Acf 19[3 an
rof the ‘Pakistan '

Rrangers regandmg ] madar mlanng

. lo terms and conditions of his service .
g compelenf before r!'le Federaf?'

| 'Semoa Tnbunel

26, simiay, o ihc case of

°7.. Perusa! of fhase rules rloarfy 'j'
: shows rnaf mey are. all embracmg R
- and therefore, under fhe amendmenr -
*-of section 1 0f lhe Pak/sran Rangefs
' Ordinance, these ru.'es would prevall St
over the Ru}es of 1973 The' Pak:sfsn
Rangers Ordmance was promu{gafed Sy

Pak:sran

Commandanl . ——— Fromler

| ggg‘srgbwa'rv,'g . KhvbQ[
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- parfiament. Second!y by wrtue of o
Amc}e 260 - of rhé Constttutton,_-"' '

(gsts . are.. menhoned n. the

18

thers vs. Gul Gu! Raqlb Khan and:..’v""" L

others. (2018 SCHMR 903), !

* Hon' ble Apex G Court has e}aborately
examlned servnce structure of the'f'"'
empioyees of Frontier'- i
Constabulary “which is- estabhshed B i
under Frontler Constabulary Act '.,-
(/-\ct-XllI) of ..1915. Relevant
paragraphs of the sald Judgment e

are reproduced as under -

. Three  .broad - fasfo for

estaohshmg the: starus snd charac(e’r

" of a civil servant emerge from..the.”

Consuruttonal mandate of the afors-.

gomg Amclas F!rsﬂy under Amc{e oo IR

240(3) ) ‘of' the Consﬂtut:on,."
appomtments to and the terms and' '
.conditians. of service of the persons rn
ihe' «service’ of. Paklstan “are be :
determmed by or under Act or

serwce of- Pak:stan means any

-service, post or office.in. connecnon IR o
with - the affairs of the - Federarzon .
Thirdly, underAmc!e 212(1): (8] Of the .

" Constitution, the exc!ussve jun"dfcuorr

“to adjudtcate dlspufes re!armg to the B

tgrms and conditions of parson.:, who

gre in the s8rvice, of Pakistan: vests in

‘an Administrative Tnbunaf name_lly,_."--".
the Fedsra! Service Tnbunal Thc_ss_" T

.-Ml’hé‘mmad Mubeen: us-Safam case"" 3
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1

: mcorporar

L ,Constfrut:on as: the | dsﬁnma
of the term c:wl servant
e rhe Iaw repor'l)
7 ‘Havin

' cnfana of

" the factual matnx of |
c was estabhshed . cel e

controvsrsy Tha F o
IaryAct (Acr--':- .

- by the NWFP. Constabu
LX) of 4915~ (

' boﬁerproractfo
. ths sxterna!
walhln the i
West ant,’er or any’ pan‘ thfBOf’ R
-A or the' Canstebu!ar}/ Act:", . . i
aumcmsaa the Fodamt Govemmant fo - ;
o limits'of or,v'-'_:"

' Sachon ?

:' : 6mploy the. FC outslde the
adjolnlng the. Norrp~West r-rcmt:ez
' Prownaa In orher parts al Pakzsfan for L

19

B Ibid (afpp 666~ 689 of me law report)
“The - def‘mﬁon of the ferm ctwl._'
| servant' I the Act adopts :
'fConsmur/onal criteria g/ven in Amcle
- 260 noted above to reﬁarate that é .

person who, Inter. alia, holds @ civil . T
post tin connecnon with the affa:rs of . PRI

- the i-edemhon mcludmg any such'
_post connected with defence, 10 ‘be.a- e

- eivil servant The lerger ‘Bench has in’ o

tnis respect taken the Iog:ca! srnp lo B
e lhe . requ:remenrs under

Amcle .240° (8} and - 250 .of ‘the.

a- civil servanr under th’e
Jaw it Is appmpnats now ro sxam:na
fhe present

on 3 of tha Constabulaxy Act o
eral Govemmsnr to
s & r'orce Aor. the -

Seoh
powars the Fed

mamram the F(‘ a

fronners of Pak:stan-
m:fs .of or adjclmng Norrh.-_-.

nal cnrena ST
(atp 682 0{ _

g noticed’ fhe qualif)'/ing:‘,

"Constabulary Act ): .

n and admln!srranon of . R




E ‘f,,// /:'. o -I'furthmanep o! and @, urarusa ot the
] . /r/; ,,_" /"/ - - powgr ca'\rwrad by the Cons'abue'a!)'.
’"/ // o Ak Thewm tha te!ms Mf
- o .condmans ot enr;os "?_rvwf{.tne

- 3
= N

e h"’f - D'Ufbchfm it

admfmsfmhon of rhosp mr". 'S-ecw"
y .5( 1) o! the Act- bl vosr the Fed@fa!'
Gcmmmani with - pawor o apzw

rhe Commandanr md other -p.rson :
mcthmg fhe DthncJ Cms(abcﬁar'yfl
Offcers or As vstanf Cor.efabulerv
Off'cerf ol fho foros in, ane or mafs

o :sfdcts Secrfon 5 defaggfes 15 {h.,

- Commandan! ':é-nd DPstncf

* Constabulary - Oficer rhc powerr 1
appolnr l-ubon:ﬂm:ila orT oers i rhe N

) nnnar pmscnbad by Ru!es made _

N under ihe Act e’ Fedcml".‘ :
Govammnnr ‘exarcised ity ponor'_',. :

- con{en'ed Dy Section’ 21 of: tnar;f

. Cons!abu)my Ac! fo- !mme rno NWFP-:‘ ‘

"_' Constabufary o - Rufas, . 1958 :f

R (Cohsfabu!ary Rulas)' ‘in. o:der ro,
R pmwda the tefms and oondmons ef';
serwoe o! rhe orfcers and men m the-'

8 i ‘Ir u‘vfﬂ- el obsened U‘m the
matet. o! tems and conO:fGon‘ offf
sarvme o! rhe :espond@r't-emp}o,ees .
o he -FC,5 are. in 8. first pace‘:'
"A-Vmgufatad tJy the meivbutar){ ey
I 8hd aiat)ormed puzwan. l‘heer_

el s £C Rulos. The. pthsaons s’
/’/7 Lo by the Consf&bulary Ruées am.,:‘.

/ S employees o. t?w FC a;ré p{esmtxed



