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This is an appeal filed -by Mr. Tariq Naseer today on 17/01/2023 against the

against which he made/preferred 

departmental appeal/ representation on 19.12.2022 the period of ninety days is not yet 

lapsed as per section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is 

premature as laid down in an authority report as 2005-SCMR-890.

As such the instant appeal is returned in original to the appellant/Counsel. The 

appellant would be at liberty to resubmit fresh appeal after maturity of cause of action 

and also removing the following deficiencies.

1- Check list is not attached with the appeal.
2- Appeal has not been flagged/marked with annexures marks.
3- Affidavit be attested by the Oath Commissioner.
4- Annexures-B & D of the appeal are illegible which may be replaced by 

legible/better one.
5- Copy of W.P in respect of appellant mentioned in para-7 of the memo of 

appeal is not attached with the appeal.
6- Six more copies/sets of the appeal along with annexures i.e. complete in ail 

respect may also be submitted with the appeal.

Notification dated 22.03.2021 and '21.10.2021

No._^.45^^ST, 

ZfZ^/^3/2023Dl.
REGISTRAR 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
- sss

Service Appeal No. /202^

Tariq Naseer Appellant

Versus

Government of Khyber Pakhtunkhwa and others ....Respondents .

INDEX■
S.No. Description of Documents Annex Pages
1. Memo of appeal with affidavit
2. Address of the parties

.3. Application for interim relief
74. Copy of appointment letter A

5. Copy of the Levies KP ACT 2019 B
6. N9t.if1ca.tion No 4476/GB Dated 29/05/2019 C
•7. Notification dated 22/03/2021.

Copy of Amended Notification

21/10/2021 , '

D
9. Dated E

/7-//
10. Copy , of Judgment Dated 29/ 11/2022 F
11. Copies of other relevant documents
12. Wakaltnama to

V vlp

Appellant
Through

. Syed Roman Shah 
Advocate high Court 
Mob No. 0333-9918830Dated: A/ /12/-2022
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR '
Service Appeal No,

n'-l"-3o93
/2025

Tariq Naseer S/o Muhammad Jan R/o, Dhab, Dhudha Khel Tehsir& District 
■ Karak . Appellant

cVersus

Governmerit of Khyber Pakhtunkhwa through Secretary, Home and

Tribal Affairs Civil Secretariat, Peshawar. ■ '
. Provincial Police

Pakhtunkhwa, Peshawar .
3. Regional Police Officer Kohat region Khyber Pakhtunkhwa

Deputy commissioner, Karak/commandant, levies force Karak

1.

2,- officer /Inspector General of Police, Khyber

4.

Respondents

APPEAL UNDER SECTION 4, OF SERVICE TRIBUNAL'ACT, 1974 

AGAINST THE NOTIFICATION DATED, 22/03/2021. AND AGINOT THE 

AMENDED NOTIFICATION NO.SO(POLICE-n)/HD/l-3/2020/MKD/ 
LEVIES DATED 21-10-2021 WHERBY THE RETIRING AGE 

APPELLANT HAS BEEN REDUCED TO 25 YEARS OF SERVICE 

YEARS AND FURTHER 45 YEARS OF AGE WHICHEVERE IS EARLIER 

FROM THE AGE OF SUPERNUATION 60 YEARS.

FOR THE

OR 42

PRAYER

On accepting this service appeal, the impugned notification Dated 

22/03/2021 and the amended notification dated 21/10/2021 may
graciously be set aside by declaring it illegal, unlawful, without

^ authority,, based on mala fide, void abinatio and , thus not
sustainable in the eyes of law.

Respectfully Sheweth;

1. That the petitioner was appointed on 02/03/2000 as levy Sepoy BPS-5 in 

District Karak. (Copy of appointment letter is attach as Annexure
. “A”)
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That initially the service of the appellant was established and controlled 

under the Federal levies force regulations, 2012'.

2.

-- ^

3. That after Constitutional (Twenty- fifth Amendment) Act, 2018 (Act
No.XXXVlI of 2018) FATA has been merged in the province of Khyber 

Pakhtunkhwa the Provincial Assembly of Khyber Pakhtunkh 

special Act for the Levies Force c^ied Khyber Pakhtunkhwa Levies Act, 
2019 (Amended) wherein in section 09 of the said act

wa passed a

services of the
levies force have been absorbed in Khyber Pakhtunkhwa Police. {Copy of 

the KP Levies Act 2019 is annexed as Annexure- B).

That bare reading of the section 09(2) of the abid Act Federal Levies F 

Reflation 2012 will be applicable upon the. Federal Levies Force until 

the Provincial government will absorb the Federal Levies into police 

department, hence, in the light, of said act, the respondent No., 2 vide 

Notification No. 4476/GB dated Peshawar 29/05/2019 absorbed the 

services of appellant and all the levies, force into Police Department.
(Notification 4476/GB is attached as Annexure-C).

■4., '
orce

5,. That in spite of the fact that the appellant service has been absorbed in 

Khyber Pakhtunkhwa Police, the respondent department issued 

impugned notification Federal levies force (Amended rules 

iSO / Police-lII / HD / MKD / Levies / Misc: / 2020

22/03/2021, whereby it was stated that all levy personal shall retire 

completion of 25 years services or 42 years of age whichever is earlier.

(Notification dated 22/03/2021 is attached as annexure-D).

2013), No. 
Peshawar . dated

on

6. That it is pertinent to mention here that respondent issued

Notification bearing . No. SO/Police/-Il/HDl-3/Federal. Levies 2021,, 

Dated 21/10/2021 amending the first notification by increasing the age
■ of retirement from 42. to 45.: (Copy of the Notification 

21/10/2021 is attached as Annexure-E).

another
\

Dated

• 7. That feeling aggrieved from the action and an-action of the respondents
appellant ajongwith other colleagues not only of District Karak but fr 

ail over the
om

province challenged the above mentioned notifications in 

various Writ Petitions Before the Worthy Peshawar .High Court Peshawar,
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and as the crucial and important question was that , whether appellants 

comes under the definition of Civil Servant or otherwise, a Lager Bench 

constituted and the Larger Bench of the High Court vide order dated 

29/11/2022 decided the case in the following manner,( The relevant 

portion of the said Judgment is re-produced Below); . -

was

“In view thereof, the status of the petitioners has been 
declared as that of civil servants and the matter in question 
revolve around the term and; conditions of their service which 
does fall outside the jurisdiction of this court given the baring 
provision of Article 212 of the Constitution and as such 
instant petitions are dismissed; being not maintainable. 
However, the petitioners may approach the worthy Service 
Tribunal for the redressal of their grievances if so advised. 
Albeit, earlier the status of petitioners being civil servants was 
not determined, therefore, the petitioners may avail the 
remedy of appeal within the statutory period of Hmitation 
commencing from the date of issuance of the certified copy of 
this judgment in terms of the judgment of august apex court 
case in Gul Raqib Khan's case 2018 SCMR 903.” (Judgment is 
attached as Annexure-F)

8. That the petitioner was directed by worthy High Court Peshawar to 

approach this honorable Tribunal within a statutojy period of One Month ' ’ 

commencing-from the date, of: issuance of the certified copy of the 

Judgment hence this Appe^ 

inter alia,
the followings amongst others groundson

GROUNDS;

That both the impugned notifications are illegal, unlawful, without 
authority, based on mala fide intention, against the natural justice, 
violative of the Constitution and Service Law and equally without 
jurisdietiort, hence the same are liable to be set aside 

interest of justice.

a.

in the best

b. That-the petitioner has been absorbed in the Khyber Pakhturikhwa 

police then as per law the government of .Khyber Palchtunkhwa home 

and Tribal Affairs has no right to frame/make any rules for the Levies 

Force, Hence the illegal, notifications are liable to be set aside which 

was issued on abrupt manner.
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That once the services of the petitioner is absorbed in the Police then 

all the civil servants rules will be applicable to the petitioner, therefore 

the respondents are. required to treat the petitioner as. a civil servant.

d. That according to absorption notification dated 29/05/2019 the 

. ^ necessaiy entries were made in the service record of the petitioner.
and the petitioner was upgraded to police constable BPS-07, similarly 

the petitioner starting drawing his salaiy according to BPS-7 and also

given arrears and nsk allowance.

. That the petitioner is young and eriergetic civil servant and 

. efficiently perform his duty, and if these notifications remain in field 

the petitioner, will, get retired in young age which .is against the basic 

principle of service, therefore these are liable to be set aside.

e.
can

f. That impugned illegal notifications are disGriminatoiy in nature as 

Other fellow civil servants will he . retired after attaining
superannuation while the petitioner will be stand retired at the age of 

42 or 45 year, hence the notifications may please be declared illegal.

g. That both the impugned notifications are against the constitution of

Islamic RepubUc, of Pakistan, ; 1973 similarly are liable to be declared 

as null and void.

1 •

h. That the biasness of the respondents are veiy much obvious from the 

fact that while issuance of the impugned, notifications the. petitioner 

was neither heard nor even informed thus all the proceedings thereof 

illegal and against the basic rules of theare services.

That , now in august. Peshawar High Court judgment it was 

categorically clarified that the petitioner are civil servants hence the - 
petitioner is liable for all the benefits 

hence the impugned notifications has 

thus liable to be declared illegal and against the 

petitioner.

1.

available to a civil servants 

no standings in the eye of law 

accrued rights of the

1
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That while issuing the impugned notifications department did 

bothered to take into consideration that the appellant is honest and 

dedicated official and left

not

stone unturned to discharge his duties.no

k., That the impugned notifications have been passed in violation of law 

and rules of disciplinary proceedings and principles of natural justice. 
The authority wrongly and mal^dly based the impugned notifications 

without giving any reason whatsoever, therefore the impugned 

notifications &; order are bad iii law.

That the fundamental rights of the petitioner have been violated due 

to the issuance of the impugned notifications through which the 

services of the appellant was taken into high risk.

1.

On accepting tliis service appeal, the impugned notification 

Dated. 22/03/2021 and the amended notification dated
2^10/2021 may graciously be set aside, by declaring it illegal,' 
unlawful, without authority, based on mala fide, void abinatio and 

thus not sustainable in the eyes of law.

Any other relief not specifically prayed for but deems 

in the circumstances of the case may also be granted..
appropriate

.^l^ellant
. t.

Through

Syed Roman Shah 
Advocate high Court

Dated: 12/2022

Certified that as per instruction of my client no such appeal has been 
filed before this HonTiIe.Forum.

•^Advocat?
AFFIDAVIT :

I, Tanq Naseer S/o. Muhammad Jan R/o; Dhah, Dhudha Khel Tehsil & District 
Karak, do hereby solemnly affirm and .declare on Oath that the contents of the * 
above appeal are true and correct to the best of my knowledge and belief and 
nothing has been kept secret from this HonT^le Tribunal. ^

Deponent

N
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
■7. • ■

Service Appeal No. /2022

Tariq Naseer Appellant.

Versus

Government of Khyber Pakhtunichwa and others Respondents -

ADDRESSES OF THE PARTTRR
APPELLANT

Tariq Naseer S/o Muhammad Jan R/o, Dhab, Dhudha Khel Tehsil & District 
Karak , .

RESPONDENTS

•1. Government of Khyber Pakhtunkhwa through Secretary, Home and 

Tribal Affairs Civil Secretariat, Peshawar.
2. inspector General of Police, Khyber. Pakhtunkhwa, Peshawar 

Regional Police Officer Kohat region Khyber Pakhtunkhwa 

Deputy commissioner, Karak/Commandant levies force Karak

3.

. 4.

Appellant
Through

Syed Roman Shah 
Advocate high CourtDated; 2-/ /12/2022
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
Service Appeal No. 12022

Tariq Naseer Appellant

Versus

- Government of Khyber Pakhtunkhwa and others Respondents

Mglication for the suspension of impugned notifications 

dated 22/03/2021 and 21/1Q/2021. so that the anneH^ni- 

may please to continue their duty, till the final decision- nf 
the service appeal. .

Respectfully shew^eth,
1. That the appellant has hied the above mentioned appeal (the 

facts and grounds of which may please be treated as part, and
parcel of this application) in which the date has not been fixed 
yet. . ,

2.^ That the appellant has:a good prima facie case and very much 
conhdeht that the appeal may be allowed.

3. That tlie appellant is, performing his duty, the respondent 
department, if the status quo is not maintained the appellant 
will cause irreparable loss.

4. That the balance of ,convenience also lies in favor of the 
appellant.

5. That during the pendency of the Writ petition the Honorable 
Peshawar High court Peshawar was kind enough to suspended 
the impugned notifications; therefore this honorable tribunal is 
pleased to suspend the said notifications.

It is therefore most humbly prayed that upon 
acceptance of this, application the impugned 
notifications-may* please be suspended and the 
appellant may please be continue his services till 
the finafdisposal of thm .

a^^^ant
Through

"Syed Roman Shah 
Advocate High Court 
0333-9918830
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5. Powers and duties of the Levies Force.—(1) Notwithstanding . anything 
contained, in any' other law for the time being in force, the Levies Force shall have the 
parallel policing powers as are assigned to the Police under the Code.

(2) ’ Without prejudice to the generality of the forgoing policing powers under 
sub-section (1), the Levies Force shall perform such institutional or organizational 

i {unctions and duties as provided under the K-hyber Pakhtunkhwa Police Act, 2017 
; (KhyberPakhtunkhwa ActNo.Il of 2017).

6. Liabilities of officers and members of the Levies Force.—(1) It shall be the
duty of every member of the Levies Force to obey and execute all lawful orders and 
instructions, issued to him by the Commandant or any otlier officer authorized by him in 
this behalf to issue such orders and instructions. *

The Levies Force shall be an essential service and every member thereof 
shall be liable to serve whenever he is required to serve by the Director General.

Constitution of Selection and Promotion Committees.—Government shall 
i notify the. Selection and Promotion Committees for recruitment and promotion of 
I employees of the Levies Force.

.4.

Postings, transfers and distribution of the Levies Force.—(1) The 
; Commandant shall be competent to post and transfer members of the Levies Force within 

'■ the district.

(2)

■7.

8.

• •
(2) The Director General shall be competent to post and transfer members of 

the Levies Force from one district to another;

(3) Subject to the decision of the Department, a sufficient number of members 
of the Levies Force shall be placed at the disposal of the District Administration In 
performing its legally mandated functions.

9. Absorption.—(1) Not\Ndtlistanding anything, contained in any other law for the 
lime being in force, the members of the Levies Force may be absorbed in the Police, 
subject to the procedure as may be determined by Government.

(2) Until their absorption in the Police, the members of the Levies Force shall 
be governed by their existing terms and conditions of service under the Federal Levies 
Force (Amended) Service Rules, 2013i

10. Assistance and support to Government functionaries.—On the requisition of 
. ihe District Administration, the Commandant shall provide assistance and support to the

District Administration and Heads of all public agencies in the District, required for 
performing their officia! duties; . ' . - ‘ . ’

Power to make rules.—Government may make rules for carrying out the 
' purposes of this Act. *

11.

12. Act to override other laws.—The provisions of this Act shall be in force 
notwithstanding anything repugnant or contrary contained in any other law for the time 
being in force.

13. Indemnity.—Except as otherwise expressly provided in this Act, no suit, 
prosecution or other legal proceedings shall lie against any member of the Levies Force, 
Government or any other authority for anything which is done in good faith or intended 
to be done under thisAct or the rules. ,

ExplnnationiThe phrase “good faith” shail have the same meaning as given to it 
in section 52 of the Pakistan Penal Code, 1860 (Act No.XLV of I860).

3 ’i
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“Levies_Force” means the Federal Levies Force, established under 
the repealed regulation and re-constituted, regulated and 
maintained under this Act;

(g)

(h) ' ' “Police” means the Khyber Pakhturikhwa Police; 

“prescribed” means prescribed by rules;•- (i)

“Provincial Police Officer” means the Provincial Police Officer of 
Khyber Pakhtunkhwa Police;

0)
i

(k) “public agency” means any department of Government, attached 
department, public authority, commission or autonomous body, 
setup under any statutory instrument, or public sector company or . 
body corporate,-owned, controlled or financed by Government;. .

"repealed regulation” means the Federal Levies Force Regulation, 
•2012, repealed under section'l 5 of this Act;

(m) “rules” mean rules made under this'Act; and

(1)

(n) “Schedule”means the Schedule appended to this Act.

X -Reconstitution and maintenance of Levies Force.—^^(l)On commencement of 
I this Act, the Levies Force shall be re-constituted and maintained by Government in 
; accordance with the provisions of this Act and shall be known as the Khyber 

^ Pakhtunkhwa Levies Force, consisting of- , '

the Director General; 
the Deputy Director General;
the Commandant; and •,
all existing strength of members of the Le vies Force working in the . 
merged districts and sub-divisions, as specified in the Schedule.

The Director General, Deputy Director General and the Cornmandarit shall

(a)
(b)
(c)

. (d)

(2)
be the officers of the Police.

The District Police Officer shall be assigned the additional charge of the 
Commandant in the same district.

, (3)

(4) The Regional Police Officer shall be assigned the additional charge of the 
Deputy Director General in their Police Region.

(5) - The Deputy Director General, who shall be appointed by Government, in 
consultation with the Provincial Police Officer, in such manner and on such terms and 
conditions as may be prescribed.

Explanation: For the purpose of this section, Regional Police Officer and District . 
Police Officer shall have the same mpanings as are given to them, respectively, in the 
Khyber Pakhtunkhwa Police Act;2()17 (Khyber Pakhtunkhwa Act No.ll of 2017).

Superintendence, ndministriuion and control of the Levies Force.—(1) The 
overall power pfsuperintendencc of the Levies Force shall vest-in Government,

.4.

The general administration and operational control of .the Levies Force 
shall vest with the Director General to be exercised by him either directly or through the 
Commandant in the district.

(2)

y

• 2

i ■

' '*
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An 
■ Act-

to provide for the maintenance of Khyber PaWttimJdtvea 
Levies Fdrce and to enable its transition 

to Khyber Pakhtunkhwa Police.
n .

WHEREASafter Constitution (Twenty-fifth Amendment) Act, 2018 (Act 

No.XXXVII of 2018), the erstwhile Federally Administered Tribal Areas have been 

' merged in the Province of the Khyber Pakhtunkhwa, and Federal Levies Force,

\ established under-the Federal Levies Force Regulation, 2012,. working in the said 

areas,has lost its legal status for working in the merged districts and sub-divisions;

, AND WHEREAS it is in the best public interest to allow the Federal Levies Force to 

continue its functions in the merged, districts and sub-divisions and to regulate and 

maintain it under the administrative control of the Government of Khyber Pakhtunkhwa;
, . ; • .V ' , . •

AND WHEREAS to achieve the objectives it is expedient to give legal status to the 

.Federal Levies Force in the merged districts and sub-divisions and to rewisit its 

institutional structure and functional assignment for effective ‘ discipline, better 

; performance and optimal utility; ,

. •

• .

It is hereby enacted as follows:

Short title, application, exteyt and commencement.—(l)This Act may be 
called the Khyber Pakhtunkhwa Levies Force Act, 2019.

It shall apply to ail the members.pf Levies Force.

It shall extend to the districts and sub-divisions of the Province of Khyber . ,
Pakhtunkhwa as provided in the Schedule.

It shall come into force at once. '

. ■ Definitions.—in this Act, unless there is anything repugnant in the subject or

1.

(2)

(3)

(4)

2.. 
conlext,-i

“Code” means the Code of Criminal Procedure, 1898 (Act of V of 
1898);

“Commandant" means the Commandant of the Levies Force;

“Department'" means the Home and Tribal Affairs Department of 
the Government of Khyber Pakhtunkhwa; ,

(d) “Deputy Director Genera!” means 
the Levies |-orcc;

“Director General” means the. Director' General of the Levies . 
Force;

“Government” means the _ Government of the Khyber 
Pakhtunkluva;

(a)

:{b)

(c)

the Deputy Director General of

(e)
i

(0

/

1

;
.<•" 'V,
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14. Removal of difflcultics.—rf any difficulty arises in giving effect to any of the 
provisions of this Act, the Departmentmay notify a committee to take a decision not 
inconsistent with the provisions of this Act, as may appear to it to be necessary for the 

; purpose of removing the difficulty.

; 15. Repeal and savings.—(1) The Federal Levies Force Regulation,2012and the 
Khyber Pakhtuhkhwa Levies Force Ordinance, 2019 (Khyher Pakhtunkhwa Ordinance 
No.III of 2019) are hereby repealed.

(2) Notwithstanding the repeal of the Federal Levies Force Regulation,2012, 
under sub-section(l); the Federal Levies Force (Amended) Service Rules, 2013 shall 

, , continue to remain in force and the terms and conditions of service of all the members of 
the Levies Force shall be governed thereunder until new rules are made under this Act.

. (3) Anything done, action taken, rule made or notification or orders issued 
i under the Khyber Pakhtunkhwa Levies Force Ordinance, 2019 (Khyber Pakhtunkhwa 
I Ord. No. Ill of 2019), and the Federal Levies Force Regulation, 2012,shall be deemed 
i valid and the same shall, not be called in question in any Court'of law. ,

. i

SCHEDULE
fsee section-l(3)]

■

Part-A

District.S.No.
Bajaur.1.
Mohmand.2.
Khyber.3.
Orakzai..4;

5. Kurrum.
South-Waziristan.6.
North-Waziristan.7.

Part-B

S.No. Sub-Division.
HasanKhe! in district Peshawar.. I.
Darra Adam Khel in district Kohat.2.
Betlani in district Lakki Manvat.3. ■
Wazir in district Bannu.4.
Jandola in district Tank.5.
Darazinda in district Dera Ismail Khan.6.

•[
BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER - ' 
PAKHTUN.KHWA.

(AMJAD ALI)
. Secretary

Provincial Assembly of Khyber Pakhtunkhwa

I

4
;

j
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

HOME & TRIBAL AFFAIRS DEPARTMENT 

PESHAWAR.. "
No. SO(Po!tce-ll)HD/MKD/LBvies/Mtsc72d20 
Dated. Peshawar the 22-3*2021

I

To
The Deputy Commlssior\ern, '' ^

1. MataKand
2. Swat

- 3. _Uppcr Dir ^ .
4. ’Lower Dir * ■ ~ ‘
5. Upper Chitral
6. Lower Chitral ’ .
Z- Kohat .;
B. Hangu

“9. Karak, . .
lO.LakkiMarwat
H.Torghar • .

- " SUBJECT: CHIEF MINISTER DIRECTIVES - RESTORATION OF SCHEDULE-111 
OF FEDERAL LEVIES RULES. 2013 AND SCHEDULE.tV OF

I

f
PROVINCIAL LEVIES RULES. 201S

Dear Sir.
I arriTiirect&d to refer to the subject noted above and’to forward herewith 

approved notification regarding amendments In Federal Levies Rules. 2013 in 
*“ compliance of the Provincial Cabinet Decision dated 24-02:?021^ for further necessary 

action with intimation to this depaitmenL please. -
\

Ends. As above:-

Youfs fa Ihfuliy, 

Section Offict r ][Polico4))
■- Copy of tho above taTorwardod to the;-

1. Section- Officer (CabinM), Admintstralion Deaprtment, Khyber 
, Palshlunkhwa with*reference to the letter No. SOC(E&AD)f9-5t/2021.

dated 08.3-2021.
2. Section Officer (0/AB)| Home Department, with reference to the letter 

No. SO{D/AB)/HD/6.e/2620, dated 15.3"202T in compliance of SO 
(Cabinet). Administration Departrnent letter quoted above.

3. Assistant to the Commissioners of Malakand, Harare, Kohat and
” Bannu, for Information please. —

4. Dislrict Accounts'Officers, Malakand. Swat. Upper. Dir, Lower Dir, 
Upper Chitral, Lower phitral. Kohat, Hangu, KaraK, Lakkl Marwai and 
Torghar

5. PSlo the Secreiary Home Department
6. PS 1o the Special Secretary-II, Home DeparimenL
7. Malar File

*

i. ■

Soction Offici (Poiic0-lf) •
« t

Scanned with CamScanner

I

I
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Qusliffcalion. and 
(") Fifty Percent (SOVa) from 

amongst Hawaldars,
> ;

S. No. Nmiieoi Ihe Post/Ra,Ik

Hawaldar (BS^---- ^—"
Qualification for Promotion ' Length of Service/

Age
Thirty One years service 
or Three ye^s service 
as HawaldaPof Fifty — 
One years of age,

_ whichever ts earlier. 
Twenty Nine years 
service or Three years 

^ service as Natk or Forty 
.Eight years ol age,

_ vrhichevens earlier.
Twenty Seven years 
service or Three years 
senrice as fc/Naik or 
Forty Five years of age,

_ whi^ever is earlier. 
Twenty Five years 
service or Forty Two 
years of age, whichever.

’ is earlier.* .

4 I

t
r

•i

5 Naik (BS-07)

6 UnaiK (BS-06)
I

:

Sepoy (BS-05).

.. 1

SECRETARY TO
GOVERNMENT.OF KHYBER PAKHTUNKHWA, 

HOWIE & TRIBAL AFFAIRS DEPARTMENT
Copy forwarded to the;«

1 Principal Secretary to the Governor, Khyber Pakhtunkhwa.
, 2.. Pnncipal Secretary to the Chief Minister. Khyber Pakhlunkhwa 

3. All Administrative-Secretaries to Governmer\t of Khyber Pakhlunkhwa.
.4. Registrar, Peshav/ar High Court,, Peshawar. ' ' “
5. All Commissioners. Khyber Pakhtunkhwa,
6. All Deputy Commissioners, Khyber Pakhlunkhwa.
7. Provincial Police Offl6ers, Khyber Pakhtunkhwa.
6, All Heads of Attached Department in Khyber Pakh 
9. PSO to the Chief Secretary, Khyber Pakhtunkhwa

, 10. Accountant General, Khyber Pakhlunkhwa.
D-'ecVDn-Informaiion, Khybc-rPakhtunkhjWa. ^

'2 The Manggr Government Printing & Stationery Department. Khyber Pakhlunkhwa. 
s requested id puo.ksh the above Notincatlon in the Extra Ordinary Gazelle of'

Fa*'ntur.'<hwa and supply 50 copies (Printed) of the samelo the Home 
weportfrerjl

!
I •

t . •••

unkhwa.

I

SacUofi Offk o iPotice-ll)

Scanned with CamScanner
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To be substltutod notification of even No & dato.

GOVERNMENT OF KHYBER PAKHTUNKHWA 
- HOME ARD TRIBAL AFFAIRS DEPARTMENTs ■I

..

no. 5O[Po1ico-mHDfMKOfLovle3/Mlsc./2020> 
conferred by ,Seciian*9 of Ihe PATA Levies Force Regulation, 2012. the Provincial 
Governtnenl of Khybef__PaKh!unkhwa is pleased la direct that in the PATA Federal 
Levies Force Service {Amen*ded) Rules. 2013. the following furttier amendments shall - _ 

be made, namely:-

NOTIFICATION 
Pesftaivjr, cfalod fha 22-3-20Z1

In exercise _ of the powers

• ♦

•'s
/■

■ Amondmpnts *i ;
In the said fules:-- . - • , * 1 .

, 1. In Rule 4, sub-rule (t). the following shall be substituted, namely:

Commandarn shall be the appointing authority f« Initial •
'■recruitment and prdmollon up to the rank of Subedan

Provided that the appointing authority for purpose of

. promotion to the posts of Suhedar Major and Superintendents shall be

Secretary. Home Department.^ . • «. ’

’ 2. For Rule 17. the (oUowing shBlIbs substituted namely.

“17- Retlramenl: All Levy personnel shall retire as per Schedule-Ill and no
^ extension In'Tervice after nrtirernent shall be granled**. _ “

3. For Schedule*!!!, the fonowing shall be substituted, namely:

“Schedu(e*tlf 
(see aite 171 '

■(IV

r*.

~ Length of Service /
Age

' Qunilfieation for PromotionName ol the Post I RankS.No.

/ On me tost; of Seniority:
cum-fitnass from 'amangst 
the ^bedars having 
intermediate Ouaiirication

Thirty Seveji Years or
Thfee^ears* Service as 
SiAedar Major or Sixty 
Years of age whichever 
Is earner

SutJBdar Major(BS-4^1

/.
■ r

By promotion, bn the basis Thuty Five Years
of Senionty Cum Fitness m. .service or Five Yeras 

. the fc^owing rhanner. -servwe as Subedar or
Sixty years of age 

(I) Fifty Percent (50%) whichever ts eartier 
frorn amongst the 

>Ndib Subedars
having inteimedtaie 
guaitfication, and

SuDedar (0S-13)2
1

namely:

(il) Fifty Percent 150%1 
from amongst Naib 
Subeoars having* 
Secondary School 
Cartificate

■ /

Na>t) Subedar (QS-I l) fiy promotion,, on the basis 
of Seruomy*Cum Fitness in 
ihe following manner, 
namely

fi) Ftfiy Percenl, (50%) from 
arnongst tne Hawaidars

Thirty Three , Years’ 
Serv^ or Seven Years*. 
Service as Nab 
Subedar or Sixiy Years 
of age whichever is 

. earlier.
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• 'C BEFORE THE PESHAWAR HIGH COURT
.r< i

IVlIJMGORA BENCH (DARUL QAZA SW

■. W.P.Nd. M/2021 • V

1. Muhamnzad GKafar (Nailz), Regi / belt No.,02,
2. Nowsher (Naik), Regi / belt No. 03,

it ,

.3. Inayatullah (Lance Naik) Regt / belt No. 5,.
4. Umar Bakht Lancb^^Naik Regt / NeltNo. 20,
5. Muhammad Yasin Lance Naik Regt / belt No,21,
6. Akhtar Munir Lance Naik Regt / belt No.22,
7/lsrar Ud Din-Lance Naik Regt / belt No. 23,

8. Sardar Hussain (Sepoy)'Regt / belt No. 225,
9. Amir Rahman (Sepoy) Regt / belt No. 226,
10: Shah Hussain (Sepoy) Regt / belt No. 250,
11. Mukhtiar Alt ' (Sepoy) Regt / belt No. 251,
12. Usman Ali (Sepoy) Regt / belt No. 272,
13. Attaullah (Sepoy) Regt / belt No. 273,

Muhammad Nawaz (Sepoy) Regt / b,elt N0y2T47 ’
Tariq Mahmood (Sepoy) Regt / belt No. 288,
Sajjad Ahmad Sepoy/Tailor Regt / belt No. 262,

17. Muhammad Naeem Sepoy/Gardner Regt / belt No.
.263, ■ / :, -

18. Samiullah Sepoy/Cook Regt / belt No, 264,
19. Mian Umar Khan Sepoy / Carpenter Regt / belt No. 

266, . *

* \r"'

i.14.
15. /

16. 1

i

&u

I
I

^^poy/Mason Regt / belt No. 267, 
Fazal Maula Sepoy/Renter Regt / belt No. 269, 

3 0 MARiilBacha Khan Sepoy/Dhobi Regt /

FILED
21.

i
belt No. 296,

^^AdditLal / belt No. ,

24. Waqar Habib Lance Naik Regt / belt No. 25,
Ii. ^
%i

25. Irfan Lance Naik Regt / belt No. 27,
/ I#CrTEStB0-'r

E£XAP-^3/54^giER. ■ ■ 
Peshawar P'igh Couit

r™ m

{ II
'l-
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SaJJad AH Lance Naik Regt / belt No. 28,
Hussain Lance NaikRegt '/belt No. 29,

Naik Regt,/'beltNo. 30,

■ ■ 'h 26.
27. Saida
28. Muhammad Digar Lance

Sepoy/Electrician^. Rsgt /
the Deputy

29. Akbar Shah
Swat Levies at office

Swat at Saidu Sharif^

Haidar AH Sepoy/peittert Regt/belt No.^QTS.,.
ConinitssiorLer district

30.
31. Rahmat Alt-------^.------ ——--------- —
32. Sultan AH Sepoy/tailor Regt/belt No. .^68,

33. Sarfaraz Khan sepoy Regt/belt No. 227,
. 252,

\

I. 1
34. Shaukat AH Sepoy Regt/belt No
35. Sana Ullqh ^oy'/Electdcian^gt/belt No. 271, 

Shaukat Rahman Sepoy Regt/belt No. 25336.

VERSUS
I

Khyber Pakhtunkhwa tPiroucfh Chief Secretary to 

Government of Khyber Pakhtunkhwa at Peshawar,

$
1)

2) Secretary to Government of Khyber Pakhtunkhwa, ±
Home and Tribal Affairs DepaHment, at Peshawar,

3) . Commandjint Swat Levies / Deputy. Commissioner
. Distrid Swat at Sai4u Sharif Swat, ■

4) Islamic Republic of Pakistan through Secretary to 

Government of Pakistan 

Islamabad,

SAFRON Division at
/

(!5
Goi/er7i7ne7it of Pakistan SAFRON5) j Secretary to

division at Islamabad

FILED today Eespoadents
■ ••■••■••••••a*

3J1 MAR 2021
■ MTESTBI?

EXAMEf^R 
P’eshawar Court

\ Additional Registrar
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’JudfjTni'.nt.’jriEet
PESHAWAR HIGH COURT, PESHAWAR. I

(JUDICIAL DEPARTMENT) '

; W.P.NO.367-M/2021 withLR, .
_CM Nqs.1053/2Q21 & 11 R3/7n7.9 

JUDGMENT

Date of hearing — 29.11.2022.

Barrister Dr. Adnan for petitioners.

Mr.Saqlb Raza, A.A.G for the respondents.
k

S_tVl ATTIQUE SHAH.. Jr- Through this 

single judgment, we. shall also decide the 

connected writ petitions bearing Nos.337- 

M/2Q21, 406-M/2027, 603-M/2021, 514- 

M/2021, 518-M/2021, 450-M/2021, - 601- 

M/2021, 681- M/2021, '632- M/2021, 919- 

M/2021, 968- M/2021, 980- M/2021. 1221- 

M/2021, 1222-M/2021, 1252-M/2021, 2210- ■ ' 

. . Py2021, 2913-P/2021, 5092-P/2021, 5423- 

P/2021. and S424-P/2021 as adjudication

of a common question of law and fact Is 

involved in all the petitions wherein the 

petitioners have challenged the vires of 

notification No, SO (poi!ce-II) HD/ 

MKD/Levles/Misc/2020 dated 22.03.2021 

whereby on the basis' of impugned office 

order bearing : No.128/DC/CSLv' dated

[
/ •

1

I3

;

I

■■.I

I'

I
?. cr^

r'HATTES"^
- fEXAMsJ^ER 
Peshawar Qourt

f

h► ■

I
• I*
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> 20.04.2021, they have been retired from
•«

service with further prayer that they be

reinstated into service from the date of their

- retirement i.e. 20.04.2021 with all back •

benefits. In^ alternative, they have prayed 

that the respondents be directed to treat 

them'at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

.and; absorb them In police and; grant them 

full pensionary benefits.

2. ■ * Likewise in ■ W.P:Hos.333-M/2021,

■ 334‘M/2021. 335-M/202i, 338-M/2021.

345-M/2021, 1026^M/2021, 1035-M/2021,

1187-M/2021, 1206~M/2021, 1207-M/2021,

34-M/2022,212-M/202and993-P/2022\he

petitioners have made the following prayer;

"On acceptance of this writ 
pstlfioh, the Impugned Notiflcailon 

SO (Palice-lf) HD/ MKD/Levies/ 
M/sc/2d20 /s aga/nsf law and the 

fundamental rights guaranteed by 

the Constitution of Islamlb 

Republic of Pakistan, 1973, may 
be declared Iliegal void ab Initio 

and of no legal effects on the 

rights of the petitioners.”

. r

-

/ittested
■ lEXA,f\ffSNER 

Pess’nawf).- Court:

/
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Similarly, In COC Nos.38-M/20Z1 in 

W.P.No.367'M/2021 an^ COC NoA36- [

P/2022 In W.P./Vo.t335-P/2022 petitioners

seek Initiation of^ contempt of court 

proceedings against the respondents for 

violating the order of this court dated

21.04.2021 passed In W.P./Vo.3S7-M/202f, 

3. Brief facts of the easels) are that the

petitioners were appointed in the "Swat 

levies Force" as Sepoys etc. and presently 

terms and conditions of their services are
i

regulated by-. "Provincially Administrated 

Tribal Areas Levies Force Regulation 2012” 

whereunder besides PATA Levies Fqrce

Rules, 2012, PATA Levies Force Service 

(Amended) Rules 2013 were also framed. . 

Rule 17 of-the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was amended vide notification 

dated 12.12.2013 in the manner that "AW 

the personnel shall retire as per 

Schedule-lil and no extension in service

I

i

1

beyond retirement shall be granted". On 

14.07.2020,' vide Notification, No.SO

4.

U'

' ATTEB1B3.'
Peshav\{3r Courf;'

• !

.• •
V

1

f
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1

(Pollce-H)H.D/1-3,. rule 17 was- further

amended by deleting schedule^lV as "A//

uniformed force shall retire from service

on attaining the age of superannuaf/on

/.e. Sixty (60) years or they may opt for

retirement after completion of twenty-

five (25) years regular se/v/ce”.

Thereafter once; again through certain

modifications rule. 17-was amended by . .

giving life to. the deleted schedule-ill of the _

rules 2013 asunder:^

“Retfremenf; All levy personnel 

shall retire as per Schedule-Ill 

and no extension in service 

after retirement shall be 

granted.'*, ,

4. Being aggrieved from the ibid

amendment, the petitioners have filed the

instant petitions. ,

Pursuant; to the directions of this

court respondents have filed their parawise

comments, wherein Issuance of the desired

writs has been opposed.

6. Learned counsel representing the

petitioners vehemently argued that the

1

1

i-

.

•5.

I
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i

r
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impugned Notification is arbitrary, perverse, 

iliegal, Issued without lawful authority and 

mala fide intention just to- deprive the 

- petitioners of their vested rights accrued in 

their favour hence violative of their ■ 

fundamental rights guaranteed under the 

Constitution and thus not sustainable in the

#

, r

eye of law. That though the impugned 

. Notification was issued under the regulation 

2012. However, after the 25*^. Constitutional 

amendment; the said regulation does not 

hold field, therefore, 'the impugned 

Notification is liable to be set aside.

worthy AAG7. Conversely 

.. representing the respondents opposed the 

arguments so advanced by learned counsel 

- representing the petitioners at the bar while 

arguing that after the 25**’ amendment the 

■ - Provincial • Assembly , passed^.

I

the

continuation of laws Act No.111.of 2019 

through which the laws applicable to 

erstwhile PATA were'allowed to continue . 

including "Provincial Administered Tribal i

Areas Levies Force Regulation, 2012" and;

OTEIplIJ' ■
EXAMfniE.R ■ 

Peshawar r^jh'Co:urt- . I
1
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therefore, the impugner Notification 

issued per law which does not require 

Interference by- this court. in its writ 

jurisdiction under Article -199 of the. 

Constitution. Further, petitioners are Civil 

Servants, and| mattei in question revolves 

around the terms and conditions of their 

service which is the exclusive domain of 

the Service . Tribunal. as such the 

jurisdiction of this court Is barred given-the 

explicit provision of Articie 212 of the 

Constitution. .

Heard. Record perused. ,

Before discussing merits of the’ case

■ WE deem it appropriate to discuss the 

background of the matter in hand to 

properly comprehend the issue involved 

therein; It is worth mentioning that earlier 

(he services of the Levies Force were dealt

■ with under the Frontier irregular Corps 

■ (FIG) rules, 1962 which was substituted by

the "Prbvincial Administered Tribal Areas 

Levies Force Regulation, 2012" (regOlation) 

and under the said regulation "FATA Levies

was. •

any.

4

8.

• 9.

f■ I

i

\
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. Force (service) Rules,. 20ir vjere ir3me<i

- for Pmvinuial Levies Force. While separate 

service rules were also framed thereunder 

for PA7,4 Pec/era/Lev/es Force performing 

duties in "PATA" known as VATA Federal 

Levies Force Service (Amended) Rules • 

2013. Rule 17 of the. ibid, rules deals with 

. the retirement of the Levies . personnel 

which was amended from time to time.

, . However, petitioners have ■ become 

aggrieved from the impugned Notification 

vide which the-petitioners' retirement age 

was altered which is challenged- by. them • 

through instant petitions.

10. The ..main ■ contention of. the 

petitioners Is that after 25^*^ amendment the

, regulation has lost its efficacy and sanctity 

and has become redundant, therefore, the .. 

, impugned amendment under the said ; 

regulation Is iiiegal being void ab Initio, it is

i

worth mentioning that after the 25*^

amendment In 2018, both FATA & FATA

were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

7^

J}

eshawar Hi.qh CcMr".■ a
f
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working In FATA was merged-.Into the 

regular police of the province. Albeit, in 

Malakand Division, Levies Force is still 

regulated by TATA Federal Levies Force 

Service (Amended) Rules 2013 In view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent in 

erstwhile FATA at -the time of 25^*^
1-

amendment were allowed to continue

. Including regulation 20.12-whjch still holds 

the field and as such the same Is a valid 

Instrument. . Therefore, . Impugned

' Notification was issued by the respondents

with lawful authority.

11. Moving- toward the status of the . 

petitioners it Is worth mentioning that earlier 

this court while deciding W.P No 528- 

M/2016 {Ikramullah’s case) determined the 

status of personnei of the Provincial Levies 

Force, as that of civil servants In the

following terms;-,,

"19. The Provincial Levies Force

("Force*’) was granted statutory

Khyberthrough,

Pakhtunkhwa Regulatipn No.1 of

cover

i

attests
EXA!h:r^E>TiHR . 

Peshawar High\
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be guided in accor -ance .with this 

Regulation and the r.:'es.

(3) The head of the Force shall, 

be Commandant in his mspactive

^ jurisdiction,

(4) , Secretary to Government,

Home and Tribal Affairs Department 

shall be the competent authority of 

the Force,

(5) The Farce shall consist of ■ 

such ranks and number of officers 

and members and shall be 

.constituted In such manner as may 

be prescribed by rules.

(6) The officers and members of 
the Force shall receive such p'ay, 

pension, allowances end other 

remunerations and shalhenjoy such 

leave and other privileges as may be 

prescribed by^riiles.

(7) The officers and members of 

' (be Force shall wear such uniform as

■ may be prescribed by rules or . 

instnictlons.

(8) The . administration of the

• . Force shall ves( in the Commandant.

. In his jurisdiction who shall 

adm(n/sfer It in accordance with the 

provisions of this Regulation, rules 

and Instructions, ^ .

(9) The Commandant shall 

exercise his powers end perform his 

functions under the general
y * ^

supervision and directions of

t

^ •

Government. .

EXA8V?/mER. 
Pes'iawar Cbur^.
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2Q14_ Paragraph

No.3 of the Regulation envisages 

for constitution and establishment 

of .the Force and its functions. For ' 

. ease reference paragraph Nos, 3 

and 4 of the Regulation 

reproduced as unden-

■ "3.

are

Power to constitute 

maintain by the Force, and its 

functions.— (1} Government 

constitute and maintain a‘Force for 

perfqmiing tho. following functions, ' 
namely:

.(a) ensuring security of roads in FATA;

(h)'ensuring security and manning of ■ 

piquet;

(c) guarding Government Institutions 

and installatians;

(d) ensuring security . of jails and 

. amested criminals;

(e) ■ generally maintaining law and order 

providing mobife escort to VIPs;

(f) anti-smuggling activities especiaily 

timber smuggling;
(g) destruction offllicit crops;

(h) serving of summons or procedures;

(I) raid and ambush; Btid

(I) such other functions as Government 

may, by noOncBtion in the official 

Gazette, require the Force to

and

may

\

I

i

perform.

■ (2) in discharge of their functions.

^ officers and staff of the Force shall i

y

i

AtTESXit?
Zouri :Peshawar
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4. Powers nnd duties of 
offtcers. and members of the
Force.—An officer or member of the . 
Force shall-.

(a) take ef^cfive measures for ensuring 

se,CLm/y of assigned jurisdiction and 

for safeguarding against acts of 
unlawful interference;

(b) prevent unauthorized persons and 

vehicles from access fo the territorial 

jurisdiction;
, (c) take effective measures for 

preventing sabotage, placement of 
car bombs, letter bombs, dangerous 

article and carriage of arms and 

ammunition into the restricted area;
(d) use such arms and ammunition and 

equipment as may be authorized by 

the Commandant or an officer
. authorized by him;

(e) search and , amesf • without, warrant 
any person who he suspects of.. 
'endangenng . or attempting to 

endanger or having endangered the 

safety of an hstailation and may use 
such force as may be necessary in 

the discharge of his aforesaid duties;

\

;

i

f

i

and
(f) perform such other legal ftmcfrans as 

the competent authority may require 

him to perform".

20. The dose perusal .of the 

Regulation ..would dearly . show 

that the Force Is receiving its 

salary from the • Provincial

j

i
I
r.

i
I
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Exchequer d .performs , the ^ 
policing-ser\'-; e in the erstwhile

, - PATA. ■ ■ .
!21, Having said this, we would 

now refer to the crucial issue as to 

whether the- employees of the 

Force can be termed as a civil 
servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms &■ conditions of their 
service.
22.. The connotation 'civil 
servant'’ is defined and explained 

in respect, to the Province , of 
Khyber PaKhlunkhwa, In the Civil 
Servants Act, 1973 1973‘%
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under.- 
"2. *De«/ons.—ft) In this acf. 
un/ass ihs .context otherwise 

requires the following expressions 

' shall have the meanings hereby 

f0spec//VB/y assigned to them, that is 

to say-

i|

%

I
I

I

s
I
5

i

!
1

I
i'

• . fa) :
(b) "civil servant* means a person who Is 

member of a civil service of the 

Province, or who holds a civil post in' 
'connaction with the affairs of the

a

Province, but does not Include

;

■

"■TEs-fm
Pes.haw^ar Htgh Cou'r'
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(i) Q person who Is on deputation to the 

Province from the Federation or any 

bfrter Prov/nco or of/7er ai/f/7onf/; .
(ii) 3 person who is employed on 

contract, or on worf< chained basis,

' or iv/lo/s paW/rom conf/ngonc/es; or ^ 

(Hi) a person who is a "worker^'■ or 
"wor1<man", as defined in the 

Factories Act, 1934 (Act XXV of 
1934),
Compensation Act, 1923 (ActyiU of 

.1923y\

23. The peruGa! of the definition 

would show that a member, of a 

civil service of the Province or 

■ who holds a . civil post in 

cartnectlon with the affairs of the 

Province is civil- servant. All 

. Pakistan Services , are explained 

fn Article 260 of the Constitution, 
which reads as under:- 
“250.

or the Workman’s

: ‘

41}

* . %

"service . of Pakistan", means . any 

service, post or office in connection 

with the affairs of the Federation or 
of a Prownce, and incfudes an Ali- 

■ Pakistan. Service, service in the
Armed Forces and any other service • 
decpred to be a service of Pakistan 

6/or under Acf of/■Majf//s-e-Shoora

TTefe« >
A TOO.

Court
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(Parliament)] or of a Provincial 
Assembly, but does not include 

service as Speaker, Deputy 

Speaker, Chairman, Deputy.

Ch§invan, Pnma Minister, Federal 
Minister, Minister of State, Chief 
Mihister, Provincial Minister,
[Attorney-General], [Advocate- 

, -.General],] Parliament Secretary] or- 
[Chainvan: or member of a Law 

Commission, Chalman or member 
of the Council of Islamic Ideology, 
Specia! Assistant to the Prime 

Minister, Adviser to the Prime 

Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister] 
or member of a House or a 

Provincial Assembly;

Whereas Article 240 , of the 

Constitution envisages Ihat:- 
"246. Subject fo the Constitution, the ■ 
appointments to and the conditions 

of service of persons in the sen/ice 

of Pakistan shall be determlned-
(3) ......... .................

(b) in the case of the services of - 
a Province and posts in connection 

with the affairs of a Province, by or 
under Act of the Provincial 
Assembly. ^ • -
Explanation,- In this Article, "All- 
Pakistan Service'' means a service ■ 

. common to the Federation and . the.
■ Provinces, which was in existence 

., immediately before the commencing

sisiiavifar S-TOh Court
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y oMvh/c. Tiay be cmated by Act 

. aora (Pariiament)]".

The hrase "performing In

nn' ction with the affairs of 

ide; ilion r, for present matter 

:ovi:;ce" Was elaborately

xplnmed in the case-, of

alahuddi: and 2 others vs.

:-rnn''?r Sr^ ■ mUs & Dtstmerv

■ iokht t ’ and 1i ^hers 

fPJLD f975 Supreme CoOi. ! l).

(n the said judgment, the Apex 

Court has held:

"Now, what Is meant by the phrase 

"performing functions In connection 

with the affairs of the Federation or a 

PfvvincB". it- is. clear that the 

neference Is to governmental or State 

funcjions, involving, in one from or 

another, an 'e/emenfof exem/se of 

puhiic power. The functions may be 

the traditional police functions of the ■ 

State, involving the maintenance of 
law and order and other regulatory 

- activities; or they may compnse 

• functions pertaining to , economic 

development, social welfare, 

education, public utility service and 

other ■ State enterprises of ap 

tndustriaT or commercial nature. 
Ordinarily, these functions would be 

_ performed by persons or agencies 

directly appointed, ' controlled and 
Tinanceh by the State, f.e., by the

•'

■ .MTESIISO
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Federal Government or a Provincial. 
Government’.

25. Admittedly, as evident from 

the'bare reading of paragraph-3 &

4 of the Regulation, the present 

petitioners are performing policing 

service In the erstwhile tribal area 

however, their terms and.; 

conditions are being regulating 

through Regulation No.1 of ,2014, 
ahd after the omission of Article 

247 from the Constitution; through .
■a provinciar statute l.e. the Khyber 
Continuation of Laws in the 

■Erstwhile Provlncially Administered 

Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. ill of 2019), _
. the operation of Regulation No.1 of 

2014 was continued. Thus, the 

essential criteria for being a civil 
servant is that the person holding 

the ,post must perform his-functions 

in connection with-the affairs of 
Federation/Province and the terms 

and conditions of' his service 

should-be determined by or under ;

- the Act oP Parllament/Provinclal 
Assembly. The Apex Court in the 

case of. Fec/eraffon of Pakistan 

through Secretary. Mlnistrv of

•f

i .

Interior (Interior DMsIonl
I

Islamabad and 2 others vs.

■ ■

FEDAr i m
P e s In a a r ■ H j g h, C o r t.
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_T77 Ex^DSR '/lammarf Waz/r 

(1998 SCMR 'f^/'while dealing

with the case ■ an employee of 

Pakistan Ran; has observed
: th^t: ■

Perusal o 

■ shows that fhti. 
and ur

:iJles clearfy 

••’76rac/ng,

iiendmenf 
'of section. 1 of ti -i/f/sfan Rangers 

, Ordinance, thesfj . Jes would preval!

i ■

over the Rules o'f 1973. The Pakistan

Rangers Ordinance was promulgated 

Jo constitute a force called the 

_ Pakistan Rangers for the protection of 

and maintenance of order In the 

■border areas. Since with regard fo the 

status of the members of the force the 

Pakistan Rangers Ordinance is silent, 

therefore, It can be safely said that 

the employees of the Pakistan 

Rangers will be deemed to be civil 

servants as they are performing 

duties in connection with affairs of the : 

Federation and, hence.. under, the 

Service Tribunals Act, .1973,.

, appeal by a member of the Pakistan 

Rangers regarding a matter relating 

. to terms and conditions of his service. 

Is competent before the Federal 

Service Tribunal...".. '

an

\

26. Similarly, In the case of

' Commandant. Frontier

Consfabo/arv, Khvber

Pakhtunkhwa, Peshawar and

...

Pesha’-.vaf '^Vcsh Courf
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‘'Others vs. GuJ Raaib Khan and• ».
others (2018 SCMR 903), the 

Hon'bie Apex Court has elaborately 

examined service structure of the 

employees . of .Frontier 

Constabulary, which Is established 

under Frontier Constabulary Act 
. (Act-^ll!) of 1915, Reievanl ' 

paragraphs of . the said judgmen 

are reproduced as under:- 

"6. Three broad fesfs Jor 

establishing the status and character 

of a ciyii servant emerge from the, 
Constitufhna! mandate of the afore­

going Articles. Firstly, under Article 

240(8) of' the Constitution, 

appointments to 'and the tenvs and , 

■conditions of. service of the persons in 

the - “service of Pakistan*’ are be 

determined by or under Act of 
.Parliament. Secondly, by virtue of 

Article 260 of the. Constitution, 

'service of Pakistan’ means any 

service, post-or o/ffco/n connecr/on 
■ with the affairs-of the Federation. ■ 

Thirdly, under Article 212(1} (a) of the 

Canstitufian, the exclusive Jurisdiction 

to adjudicate disputes relating to the 

terms andjcanditions of persons, who 

are/fi rhe serv/ce of PaWsfan vests/n. 
an Administrative' Tribunal, namely,

: , the Federal San/lce Tribunal. These 

tests are .■ mentioned in the 

'Muhammad Mubeen-us-Salam case

*.

ATTESl®.
Peshawar Fhp.ni Courf.
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Ibid (at pp. 686-689 of the law report).
The definition of the term 'cM! 

servant' in the Act adopts the 

Constitutional criteria given In Article 

; 260 noted above to reiterate that a
person who,' inter alia, holds a civil 
post "In connection with the affairs of 
the FedBration" including any such - 
post connected with defence, to be a . 
civil servant. The larger Bench has in, ^ 

this respect taken the logical step to 

. incorporate the requirements under 
Article 240' (a) and 260 of the. 

,Con3fi!utlon'asthedef/nlf!onaicritena 

‘ Of the term "civil servant" fat p. 682 of 
the law report). •
7. Having noticed the qualifying 

- - criteria of a civil servant under the 

law, it is appropriate now to examine 

the factual matnx of the '■ present 
controversy. The FC was established 

by the NWFP Constabulary Act, (Act- 
Xlli) of 1915 ("Constabulary Act"). 
Section .3_ of ffiB Consfaiju/ary Acf 
empowers the Federal Government to 

maintain the. FC as a force "for the 

' better protection and administration of 
the external fronWers of PaWs/an 

within the limits of or ac/;a/n/ng North- 
West Frontier or any part, thereof. 
Section 3-A of the Constabulary, Act 
auihon'ses the Federal Government to ' 
employ the FC outside the limits of or 
adjoining the North-West Frontier 

• Province In other peris of Pakistan for

■

P^ED ■ ,
- SEXAjK/MfaER 

. Pe-ShawcfeJffi(-ib'C-o,ur'f
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-he better protect and

admi 'ration of those pr ection

5(1)- 'he Act ibid vests ederal 

Gov; -mnt with power apoint 

'he !■ •nmandant and oth arsons
. i . ■ ■ ■ . .

inch , -g the Disfnct Co ■bufary

OfTh ^ or Assistant O Mary 

Oifi-. of the force Ini o. r more 

distrii Section 6 delegt io the 

Commc 'ant and' District

Constei -try Officer the pu'wer to

eppoini /bordinate ofhcers in the 
manner escribed by Rules made 

under ihe Act. The Federal 

Gavemmeni ejtervfsed its power 

conferred by Section 21 -of the 

Cbnsfabular)-- Act, (o frame the NWFP. 

Constabulary Rules, ■ 1958

("Constabulary Rules"), in order to 

provide the terms 'arid conditions of 

service of the officers and men in the

«

FC.

8. It win be ‘observed that ihe 

'matter of leans and conditions of 

service of the responderit-employees. 

of the FC, are Jn the- first place ^ 

regulated by the Constabulary Act 

and Biabaraled pursuant thereto by 

the FC Rules. The provisions made 

by the Constabulary Rules are in 

furtherance of and in exercise of the 

power conferred by the Constabulary 

^ Act Therefore, the terms and , 
conditions of. service, of the 

employees of the FC are prescribed .

i

MTEp^D
■ Court

y
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■ in the Act and the Rules, Tho lest laid 

down In ■ Article 240(a) of the 

Constitution requires that the. 

appointment to and the terms, and ■

■ conditions of service of posts- In 

connection with the affairs of the

, Federation and of e service of

■ Pakistan shall be determined "dy or 

under an Act of’ Pariiarnent. The 

expression "by or under" in Article 

24C(a} of the Constitution authorizes 

the terms and conditions of service of

a civil sr'vant to be provided both by : 

statutr or by statutory rules. The 

proyisi' made In the Constabulary 

Act ' ■/ the Constabulary Rules, 

thari. jw, satisfy the Artr 240(b)
. test. The judgment in the ■ -ammad 

Mubeen-us-Safam

endorses this point of 

''86...,. The terms ant 

serv/ce of (/?ose emp/oyees,/however, 

are required to be specified a ’ 

Article 240 of the Cbnsf/fu(/on Uj 

underActof the peril ' nt. Thus, the 

conclusion would be that only those 

persons, who are In the service of 

Pakistan, as discussed hereinabove, 

and if their tenhs and conditions are 

governed either by a statute or 

statutory rules, in terms of Article 240 
of the Constitution, can seek remedy 

before the Service Tnbunals.."

i

4
SQ ibid

^•Tons of

27. Similafly, this Court in the * 

case of Gul Munir vs. The.

.ATTE^Ipr
, Peshawar/Hfeh'Coy.rf.
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Goyernmenf of Pakistan through 

Secretary, Ministry of States and

Frontier Regions fSAFRONl 

Islamabad and others (2019 PLC 

(C.S) 645), on the basis of law laid .

down by the Apex Court in 

Commandant Frontier
Constabulary . Khvber

FMtunkhwa. Pesha'waPs case
(2018 SCm 903), while dealing 

with Ihd case of Federal Levies 

Force, which was estabilshed 

. through Federal Levies Force 

Regulation, 2012 having the same 

structure of seryice. for its 

employees/force as provided in 

Reguiation No. 1 of 2014 has held ■ 

that employees' of the Federal . 

Levies Force whose terms' and 

conditions of service are governed' 

under Federal . Levies Force 

Regulation, 2012 are civil servants. 
Keeplrig In view the above, the . 

Force established under Regulation 

No.'t of 2014 qualifies the criteria 

of being civil servant In view of. Its 

'composition, functions and duties 

as per law laid down by the Apex

t

■

Court in the cases of Federation of 
Pakistan through Secretary.
Ministry of Interior (Interior

Division). Islamabad and 2 others

< '

2
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At-

VS. RO'‘177 .-x-I Muhammad

Nazir (199B Si tR 1081) and 

Commandant. Frontier
Consfafat//ary. Khvber
Pakhtunkhwa. Pc. ••war and 

others vs. Gu‘ Rac .ban and
others (201B S 'R f thus, the 

preliminary .obi 

•learned

. ♦
:;:{’2d by the

cc . for

respondents is sustained and-
the

accdrdingiy. he present petitions In, 
view of tl' T “bar contained in 

Article 212 'y the Constitution are . ■ 

not maintainable. The present 

petitioners may . agitate their 
, grievances -before the Provincial 

Services Tribunal. However, prior to 

this judgment, tbe status of present 

petitioners being a civil servant was . 
not determined,‘and in thS .similar 
cases, the Apex Court in Gul Raaib 

Khan's case (2018 SCMR 903) 
has held that:

"11. It follows from the dicta laid 

dawn above that the protection of the 

border ereas fs a sovereign'function 

belonging to and perfbrrnecf by the 

Faderallon. The same duty ls\ 
performed equally I the present case 

by the FC not only on the fnDntiers of 
KPK Province but also by maintaining 

order In other parts of Pakistan. For 
discharging such functions, the -

•. .

i

■

!
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services rendered by the FC have 

direct nexus with the affairs of the 

Federation. Therefore, the reasons 

given in the Muhammad Nazir case 

.(supra) fully apply here as well end we . 
hold that the employees ofFC are civil 
servants. Insofar as the question, of 
competent remedy in respect ' of 
service, disputes of FC men Is 

concemad, we hold that In a matter 
re/af/ng fa/tta femis end condff/ons of 
service of the respondent-employees 

of the. FC, an appeal before the 

, Federal Service Tnbunal Is available to 

them as the exclusive remedy under 

the law. Accordingly, this remedy may
be availed by them within the statutory

a
period Of limitation commenchg from 

. the xiate of issuance of certified copy 

. of this Judgment. All these appeals 4 , 
filed by the .ap'pellant-Commandant,
FC are" according allowed In above • 
ferms”

\

,-i

When case of the petitioners (PATA 

Federal Levies .Force) was examined in 

juxtaposition with the Provincial' Levies 

Fofce'and/d/d judgment, we observed that

!■

« ^

■ service of both the forces, is governed

under the rules so framed under the

provisions of ' ''Provincial .Administered

Tribal Areas Levies Force Regulation,

)

.CTTIg^B
> EXAfis|;?lER

PeshavvsVA-^lgh Court ’
I

• .. ! ■ *•'•**•. * ••'



■ I'
>■

I.

>

/

2012". Thereforr ve believe that thci

status of petitioner:: s that of civil servants 

for all practical and material purposes,' and 

as such, the matter of terms and; 

conditions of their service squarely falls
I

outside the ambit of writ jurisdiction of this 

court given the explicit bar contained in ,

Article 212 of the 'Itonstltution. As earlier
'

discussed, service ules of the petitioners 

(FATA Federal. Levies Forve). and 

Provincia! -Levies Force both were framed

!

i
j

j
I

under . the provisions of "Provincial/•
t

Administered Tribal Areas Levies Force

IRegulation, 2012" and through the ibid

judgment, the personnel of Provincial 

Levies Force were declared, as Civil

I..

:

t

' Servants after exhaustively discussing the 

rriaUer. of Lewes Force performing their • 

duties In PATA. Therefore, on the same

\ , , premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their

service fulfills the entire criteria of Civil

Servants so provided by the law. Learned ' I

«
counsel fepresentlng the petitioners could

\'
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.11i not distinguish the status of - petitioners 

(PATA pBderal Levies Forvej. vis a vis.
' 'v . ■

Provincial Leavy P^ce In any manner. Both' 

forces, are^perfon - -ng their functions In the 

same area for the same object and; 

purpose, and both are being .maintained' 

through the provincial exchequer. 

Therefore,' the matters arising out of the 

terms and; cov.ditions of service of the 

petitioners an; only, amenable to the. 

jurisdiction of the Service Tribunal In terms

i

• m
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m-m
I
iS-ii

m1•1i;
I
i

Mi
of Article 212 of the Constitution.

■ ^
0 So far as the contention of petitioners 

that they have .challenged the vires of the 

impugned. Notification and as such the 

same are .not amenable to'the Jurisdiction 

of the Service Tribunal Is concerned, 

suffice it to state that It has long been 

settled that Service' Tribunal has ample 

. Jurisdiction to deal with the Issue'of vires of 

the law and rules framed thereunder. 2015 .

!
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1m SCMR 253 NATIONAL ASSEMBLYMfel ■
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Therefore, the contention so agitated at the 

bar is misconceived and as such repelled.

In. view thereof,- the status of , 

petitioners has been declared as that of 

Civil Servants and the matter In question 

■ revolves around the terms and; conditions 

of their service v/hich does fair outside the 

juriyiction of this court given the^:baring 

provision of Article 212 of the Constitution . 

and as such'lnstant petitions are dismissed; ‘ 

being hot maintainable. However, the 

■ petitioners may approach the worthy. 

Service Tribunal for the redressal of their
. s -

grievance ;if so advised. Albeit, earlier the 

status of petitioners being' civil servants 

was not determined, therefore, the . - 

petitioners may avail ..the remedy of appeal 

. ; within the statutory period of limitation.

commencing from the date of issuance of 

■ the certified copy of this Judgment In terms 

of the judgment of august apex court in Gut 

Raqffa frhan's case 2018 SCMR 903,

COG ■ ' Nds.3B-M/2021 in
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■P/2022 in W. P.No. i335-P/2022 are

dismissed for having become Infructuous.

!
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Dt.29/.11/2022.
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