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'BEFORE THE KPK SERVICE TRIB UNAL. PESHAWAR

Appeal No. 601/2015

D1 Muhammad Ismail Khan Versus Govm nmcnt of KPK
1hr0ugh Chief Secretary, Peshawar etc. g

JUDGMENT

PIR BAKHSH SHAH. MEMBER.- ~  Courisel for

the appellant (Mr. Khalid Rahman, Advocaie) and
Government Pleader (Mr. Muhammad Jan) for the

respondents present.

2. Initially appomted as Medical Officer BS-17 on the

domicile and quota of FATA on 08.2.2005 appellam was

posted in the Civil Hospital, Kma}a Qlal<.5al Affency

transferred to DI{Q Hospital Bannu on 0362015 dﬂd

"f_’urthcr transferred to M.S Khalifa Gul Na’waz I—Iosp1talf

Bannu vide order dated 13.06.2013 wherefrom his services
were further placed at the disposal of Director  General;

Health FATA vide impugned notification dated 23.01.2015

and as his Writ Pctition was not entertained for the reason of
lack of jurisdiction, hence this appeal under Section 4 of the |.

| Khyber Pakhtunkhwa Service Tribunal Act, 1974.

3. Arguments heard and record perused,
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4. The learned counsel for the appellant submitted that
the appellant is i’rc:‘sident of Young Doctors Association
(Sputhern Region) Khybsf Pakhtunkhwa and being an
office bearer, he could not be tfan,sferred per instructions
vide letter dated 07.07.1992 of the S&GAD. He further
submitted that the impugned order is unlawful, without NOC
as permission of the Chief Secretary was notobtamcdHe
further argued that relation between thé_; app_eila.p;t,.,“-gt_é,.:_‘;g,i?ﬁgg
bearer of the assoéiation and the Chiéf’ilﬁxccutive » {Group of
Teaching Hospital, Bannu, (respondent No. S)A'weréf-not
cordial and on the maneuvering of the later, the appellant
was unlawfully transferred. In this context it was further
submitted that though the appe[lant made departmen'ti.al:
appeal dated 06.02.2015 to the Chief Sec-relary through

Secretary, Health Department but the same has not beén

| forwarded to the Chicf Secretary, He contended that the

transfer-is neither in public interest nor on the basis of

exigencies of service, which may be set aside.

S. The appeal was resisted by the learned Government
Pleader on the ground that the appellant was a bonafide

resident of FATA had served for sufficient long time in

| Bannu therefore, the question of his tenure does not arise.

He further subm_iﬁed that the grounds of ban on transfer or
incompetency of the Secretary to transfer him without
permission o_f“Chief’Secretary vide the impug.ned order have
not been taken in the departmental appeal/memo: of appéail.,'

therefore, the same cannot be appreciated by Tribunal. He
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o _ - also submitied that the transfer has been made on
administrative ground and. the .same is protected on the
,i principles laid down in 2005-SCMR-442. He requested that

the appeal may be dismissed.

6. After perusal of the record and hearing pro & contra

R

| arguments, it was found that the appellant remained as office

pxcssuum 1hc appellant to wuhdtaw from a Wnt P htton
: ‘ pcndmg against respondent No.5, the impugned t‘ranster was

. _ _ bearer who has alleged in the appeal that inl 'or;'ier 10
! |

i maneuvered. During the course of arguments, it was also
strongly agitated that ciepartmental appeal of the appéﬂéﬁi‘
dated 06.02.2015 was not forwarded to the Chief Sccr’etal;y:
with n%alaﬁde. Since departmental appeal of the éppellani
has not been _decided, therefore, we direct thg‘t hxs
departmental appeal be placed before the Chief, Se'cretér}; 1

be decided as soon as possible but not later than a month of

is disposed off accordingly. The restrain/stay order, if any,
graﬁtcd by this Tribunal shall stand vacated. Parties are left
to bear their own costs. File be consigned to the record

room.
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: . 118.03.2¢16 |
: ‘ (HRBAKH&J&IHD“h_J
i : MEMBER

(ABDUL LATIF)
MEMBER

|

i
! ‘ _ the receipt of this judgment by the respondents. The appeél
|

o

e e M e e | A e S St s o e — = © vt -




r' ~

N y,_,. . !}n ,r,._..g SNE ]

11.01.2016 . iz | |
e 6. Appellant in-person and IVIr Muhammad Arshed SO anngwuth :

Addl: A.G for respondents present.AThe.IeamAed Member (Execut_lve)‘ is
on official tour to Swat as well as non-availability of learned counsel

for the appellant therefore, case is adjourned to /2.2, /£ for

arguments. Status-quo be maintained till the date fixed.

BER

-1.2‘02. 2016 Comllsel for the appellant and Mr. Muhammad
Jan, GP for ﬁaspondenl‘s present. Arguments could not be
hefujd due to shortage of time. Therefore, the case is adjO'Ll['HCd s
0 L’]_:Q:jé__ for érguments: Slalﬁs—duo be maintained.

A

MEMBER
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5  24.08.2015 Appellant with counsel, M/S Qibaz Khan, SO and Abdul Ayaz Khan,
Litigation Ofﬂter alongwith Addl: A.G for respondents present. Para-wise
comments submitted. The appeal is assigned to D.B for rejoinder and final

hearing for 22.9.2015. Status-quo be maintained.

- Chafrman .

22.09.2015 ~ Appellant with counsel and Mr. Muhammad Jan, GP
with Abdul Ayaz Khan, Litigation Officer for the responderits_. _
present. Rejoinder received, copy whereof handed over to the

learned GP. To coine up for argument'shon 5(//;-2/0/ (h.

Status quo bé rmaintained till the date fixed.

MEMBER - - - .  MBMBER

6.11.2015 Appellant in person and Mr. Abdul Ayaz Khan, Litigation Officer
alongwith Addl: A.G for responﬂenté present. Learnéd counsé! the

appellant is not in attendance therefore, case is adjourned to

3-J2— )& for arguments. Status-quo be maintained till. the date

fnxed : .
MEMBER ’ MEIBER
03.122015 . Counsel for the appellant and Mr. Ziaullah, GP for.

respondents present. Counsel for the appellant requested for

adjournment. Last opportunity is given to the appellant for

arguments. To .come up for arguments on__ A/ = [ 20l .
Status-quo be maintained till the date fixed.

D—

" Member o - ber




08.06.2015
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Security 8 Process Fes

Appellant Deposited

01.07.2015
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o Coﬁ;mlgel for fE-P;-ér_‘_ap;pélla'nt present. Learned counsel for th:_
appellant argued that the appellant is office Bearer aé he was elected
as President of Young Doctor Association as év'ident from notification
dated 1.1.2014. That as per the approved policy of the gbvernment an
office bearer cannot be transferred while holding such office. That t-he ‘
appellant, in the capacity of office bearer, preferred Writ Petition No.
124-B/2015 against -responqent No. 4, the Chief Executive, Group of
Teaching Hospitals,.Bannu and due to the said Writ Petition appellant
was malafidely transferred vide impugned order dated 23.1.2015
regarding which he preferred departmental representation dated
6.2.2015 which was not responded and hence the instant service
gélppeal on 4.6.2015.

That the imbugned transfer order of appellant dated 23.1.2015
is malafide and agéinst the approved policy of._)’the: government
'r'eférredii_'o above.

Points urged need consideration. Admit. Subject to d_eposit of
security and pr;)céss fee within 10 days, notices be issued to the

respondents for written reply for 1.7.2015 before S.B. Notice of stay

application be also issued to the respondents for the date fixed.

Ch}man

Status-quo be maintained.

Counsel for the appellant and Addl: A.G for respondents
present. Requested for adjournment. To come up for written

reply/comments on 24.§.2015 before S.B. Status-quo be maintained.

Chaﬁaan '

WLt
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Form- A
FORM OF ORDER SHEET
Court of :
Case No. :601/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
1 04.06.2015 The appeal of Dr. Muhammad Ismail presented today
by Mr. Khaled Rehman Advocate, may be entered in the
Institution register and put up to the Worthy Chairman for |,
* :
proper order. : \ '
| | REGISTRAR -~ -
2 f“ & — \f This case is entrusted to S. Bench for preliminary

hearing to be put up thereon 8§ — b —2¢t4,

R
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 6ol no1s

----------------------------------------------------------------

Dr. Muhammad Ismail Khan

. Versus

weeeneAppellant

................................................................

................

------------------------------------------------

...............................................

iS.No:|i#iDescriptionof:Dociments, SUATinexXiire:| JEPages
1. Memo of Service Appeal
2. [Stay Application with Affidavit
Posting order of appellant at .
3. KGN Hospital Bannu 13'0_6'2013 A 0-7
Notification of appellant’s .
4, election as President of 01.01.2014 B 0-8
Association
5. Impugned Notification 23.01.2015 C 0-9.
; ;
6. Order of the Hon’ble High 11.02.2015 D 10-11
Court .
7. | Writ Petition No.124-B/2015 E 12-18
A ; .
8. Order of the Hon’ble High 12.03.2015 F 1921
- | Court
9. | Departmental Representation | 06.02.2015 G 22-23
10. Instructions of the Provincial 07.07.1992 H 2425
Government
11. | Posting/Transfer Policy 1 26-30
12. | Wakalat Nama
Through
Suprefe Court of Pakistan
3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Dated: 106/2015 Cell # 0345-9337312

A
.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._ é 12015

£.W.P.Previnc
Bervice Trib upal
Dr. Muhammad Ismail Khan Diary Nogé;,, |
Medical Officer, . ﬁa&adm%%_éf’ 15"
DHQ Teaching Hospital, Bannu ' o :
Under transfer to Directorate Health Services, FATA ......... Appellant

VERSUS

1. The Govt. of Khyber Pakhtunkhwa
through Chief Secretary,
Civil Secretariat, Peshawar

2. The Secretary to Govt. of Khyber Pakhtunkhwa
: Health Department, Civil Secretariat, Peshawar

3. The Director General
Health Services, Khyber Pakhtunkhwa Peshawar

4. The Chief Executive,
- Group of Teaching Hospitals, Bannu

5.  The Medical Superintendent,
DHQ Teaching Hospital, Bannu

6.  The Director Health Services
- FATA, Warsak Road, Peshawar...................... ...Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
'PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST
. THE IMPUGNED NOTIFICATION DATED 23.01.2015 WHEREBY
APPELLANT WAS TRANSFERRED FROM DHQ HOSPITAL,
BANNU AND HIS SERVICES WERE PLACED AT THE DISPOSAL
OF DIRECTOR HEALTH. SERVICES FATA AGAINST WHICH
APPELLANT | PREF ERRE A DEPARTMENTAL
REPRESENTATION ON 06.02.2015 BUT THE SAME WAS NOT
" DISPOSED OF WITHIN THE STATUTORY PERIOD OF 90 DAYS.




PRAYER:

R
e

On acceptance of the instant appeal, the impugned Notification

dated 23.01.2015 to the extent of the appellant may graciously be set

aside and the salaries of the appellant be also released.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

L.

That appellant was appointed as Medical Officer on the -

recommendations of the Khyber Pakhtunkhwa Public Service
Commission on 08.02.2005 and was posted at_Civil Hospital
Kalaya, Orakzai Agency. He was then transferred to DHQ
Hospital, Bannu on 03-6-2005. | |

That the appellant performed his duties well and was ‘appointed
as DMS (Accident & Emergency) at DHQ Teaching Hospital

Bannu by the Respondent N0.4 on 07.06.2011. Later on, the

appellant was directed by the Respondent' No. 4 on political

 basis to perform his duties under the MS KGN, Bannu vide

order dated 13.06.2013 (Annex:-A) vs}hile drawing pay against
his original post under the Respondent No. 5.

That in the meanwhile the appellant was elected unopposed

President of Young Doctors Association (Southern Region) |

Khyber Pakhtunkhwa for two years vide Notification dated
01.01.2014 (Annex:-B) and as such he has to biing the

collective service problems of the Doctors serving in Southern

Region KP into the notice of the concerned authorities with-

earnest request for redressal of the collective service problems.
In this way some personal misunderstanding de\}eloped in
between the appellant and Dr. Muhammad Jehangir Khan, the

incumbent of the office of the Respondent No.4 in resolution of

the collective service problems of the Doctors serving in the

O TR
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Group of Teaching Hospitals Banihu: . -

~ That since the Respondent No.5 was holding the office of the

- Chief Executive unauthorizedly in utter violation of the Rules,

therefore, a writ of quo warranto was instituted in the Hon’ble
Peshawar High Court, Bannu Bench requiring Respondent- No.5
to explain under what authority of law he is holding such office.
Respondent No.5 was accordingly summoned by the Hon’ble
Court and now the proceedings are underway but due to the

writ petition Respondent No.5 has started vietimizing the

appellant by using his political and administrative influence and =~ '

thus succeeded in procuring the impugned Notification dated
23.01.2015 (Annex:-C) whereby the appellant was illegally

transferred and his services placed at the disposal of the

Director Health Services FATA. However, the order ‘was

suspended by the Hon’ble Court vide order dated 11.02.2015
(Annex:-D).

That subsequently, on the direction of the Hon’ble Peshawar

- High Court, Bannu Bench, the appellant filed a separate Writ

Petition No.124-B/2015 (4nnex:-E) challenging the impugned
transfer order but the same was subsequently dismissed vide
order dated 12.03.2015 (Annex:-F) on the ground of"

jurisdiction.

That being aggrieved of the impugned Notification ibid,
appellant preferred a departmental Representation (4dnnex:-G)
to the appellate aufhority on 06.02.2015 but the same was not
disposed of within the statutory period of 90 days, hence this

~ appeal inter-alia on the following grounds:-




Grounds: I
~A.  That Respondents have not treated appellant in accordance with

law, rules and policy on subject and acted in violation of Article -

4 of the Constitution of Islamic Republic of Pakistan, 1973 and
unlawfully issued the impugned Notification; which is unjust,

unfair and hence not sustainable in the eye of law.

That as per inétructions issued by. the Provincial Government as
contained in the letter dated 07.07.1992 (Annex:-H), the office
bearers of the Service Associations shall not be transferred
during the period they bear office as such. Thus the impugned
Notification is violative of the instructions of the Provincial
Government inas much as the same was issued during the office

bearer-ship of the appellant as President of the Association.

That the impugned Notification is neither in the public interest
nor in exigency of service but the same is the result of political

and administrative pressure, hence the same is also violative of

the Posting/Transfer Policy (4nnex:-I) issued by the Provincial |

Government.

That the impugned Notification has been procured malafide by
the Respondent No.5 in order to pressurize the appellant to

withdraw from the Writ Petition pending before the Hon’ble

Peshawar High Court, Bannu Bench and as such the same is the

result of arbitrary exercise of power which is against the ethics

of good governance.

That although the appellant is holding FATA (North Waziristan

Agency) domicile but is permanently based at Bannualong =

with his family owning house for the last more than 50 years,

therefore, his transfer to FATA is highly prejudicial, illegal,




therefore not tenable under the law. Tt is also a fact that during
the current Operation against the militants at the North
Waziristan Agency, the inhabitants are IDPs and temporarily

are residing at Bannu.

F.  That appellant would like to offer some other grounds during

-~ the course of arguments.

" It is, therefore, humbly prayed that the instant appeal may

L gra010usly be accepted as prayed for above.

Any other relief as deemed appropriate in the circumstances of

- ‘case not specifically asked for, may also be granted to appellant.

T.hrough

 Dated: __ /06/2015




DILFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No - 12015

Dr. Muhammad Ismail Khan ........................ Applicant
Versus |

The Govt. of KPK and others....................... Respondents

Application for suspending the opei'ation of the impugned Notification dated
23.01.2015 till the final disposal of the instant appeal.

Respectfully Sheweth,

1. That the above titled service appeal is being filed today which is yet
to be fixed for hearing.

2. That the facts alleged and grounds taken in the body of main appeal
may kindly be taken as an integral part of this application, which
- make out an excellent prima facie case in favour of applicant/

| appellant.

3. That the balance of convenience also liés in favour of applicant/
appellant and in case the impugned Notification is not suspended the
applicant/appellant will suffer irreparable loss. ‘

.- Itis, therefore, humbly prayed that on acceptance of this application,
“the operation of the impugned Notification dated 23.01 2015 may

graciously be suspended till the final disposal of the main appg

ADU
Through
Khaled
, Advocate
Dated: /06/2015
Affidavit

[, Dr. Muhammad Ismail Khan, Medical Officer, DHQ Teaching Hospital, Bannu
Under transfer to Directorate Health Services, FATA, do hereby affirm and declare on
oath that the contents of this application are true and correct to the best of my knowledge

" and belief and nothing has been congealed from this Hon’ble Tribunal.

eponent
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. OFFICE OF THE PRINCIPAL BANNU MEDICAL COUEGE/
CHIEF EXECUTIVE GROUP OF TEACHING HOSPITALS BANNU

Khyber Pakhtunkhwa, Pakistan
Ph: 0928-9270356, Fax: 0928~620857, Exchange: 0928-620858-59

OFFICE ORDER

The following inter-hospitals transfers/postings of Doctors are
hereby ordered in the interest Qf the public with immediate effect.

S# Name From To : Remarks

1 Dr. Muhammad DHQTH Bannu | KGNTH Bannu
Farooq, Consultant

: ENT (BS-19),

2 Dr. Aziz-ur-Rahman, | KGNTH Bannu { DHQTH Bannu | To work as
PMO, BS-19 (Qualified ENT Specialist
ENT Specialist) L

3 Dr. - Muhammad | DHQTH Bannu { KGNTH Bannu

Ismail, MO (BS-17)
working as DMS

© | Admn: :
4 Dr. Zahidullah, _ KGNTH Bannu { DHQTH Bannu
MO (BS-17) i}
Note: - The above mentioned doctors shall continue to draw their pay etc

against their original posts.
' ' Sdxxxxx
Principal BMC /
Chief Executive
Group of Teaching Hospital
Bannu

-

Endst: No. 1352/CE/ACE/KGN/DBMC ‘ Dated: 13/06/2013

Copy to:
1. Secretary to Govt. of Khyber Pakhtunkhwa, Health Department Peshawar

) With reference to the decision made in the
2. Mr. Shah Muhammad, MPA PK-72 Bannu meeting held in the office of Chief

3. Mr. Fakhr-e-Azam, MPA PK-71. Bannu Executive, Group of Teaching Haspitals
' " - | Bannuon 12/06/2012 -

‘t

Principal BMC Bannu J’f
Dr. Muhammad Jehangir Khan, Add:t:onal Chief Executive Group of pﬁz‘;

; Teaching Hospitals Bannu
1/_6. Medical Superintendent KGNTH/DHQTH Bannu

7. D d
octors concemed | X | M‘O 5&4?7177

. 30/! For information and necessary action.

E o s

N Ve l'4
7 } T Prng \QPBMC /
, oy Chief Bxeputive
/)'7- i \% L8 Group of Teaching Hospital -
. \ : Bannu -




Ref. No. -
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&'{HYBE M%{HTUNKHWA &
DL 6D ey o Date. 0//0‘/‘/07 u/4
Notification |
The young Doctors Association KPK is pleased to notify that the following have been
olected as unopposed office barriers of young doctor associatioﬁﬁ(YD_A) Southern Region KPK for the two
years of 2014-16. ' '
1. De.muhammad lsmail Khan (President) Southern Regfion KPK
9. Dr.Naimatullah (General Secretary) Southern Region KPK
" Kohet Division:
1. Dr.Fazal Rahman (Premdent)
2. Dr.Farid Afridi (General Secretary)
Bannuy Divisign: ] K
1. Dr.Muhammad israr (President)
2. Dr.Ahmad Faraz (General Secretary)
0.1 Khan Division: . B P
1. Dr.Fozilu Rahman (PreSIdent) L ST
2. Dr.Khan Shah (Gengral Secretary) ' o
North Warziristan Agency: . . S
1. Dr.Sadig Wazir (President) . T
2. Dr.zafarullah {General Secretary) ‘ -7
i Dr.Alamgir Khan (President)
YDA, KPK
(.opy for information to:
1.. The Secretary Health Department KPI( Pc>hawar
2. DGHS, KPK, Peshawar. i
3. DGS, FATA.
4. Offices concerned. .
5. Officers concerned. L - ‘ ,
6. YDA, Pakistan. . PR ‘ .
7. YDA PIMS, Islamabad p ‘ ,__./ T,
Miggles’ ~
. Dr.Alarngir Kh:mdent)
YDA, KPK
.




GOVERNMENT OF KHYBER PAKHTUNKHWA C: b
HEALTH DEPARTMENT ’i,/

»’ . ’{11%
P
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~ Dated Peshawar the 23“j January, 2015

NOTIFICATION.

/—?/\/Nzy‘eC 3

No SO (E-11/4-1/2014:  The Competent Authorlty is pleased to retain Dr. N001
Muhammad MO(BS-17) in RHC Monda Lowez Dir and Dr, Muhammad Isma1l
Khan, MO (BS-17) (waiting for posting) is placed at the disposal of DHS FATA for
further postmg as substitute of Dr. Noor Muhammad MO (BS-17), with nnmedlate

effect in the public interest.

SECRETARY HEALTH -
KHYBER PAKHTUNKHWA

Endst. No. & date even.

4

>

Copy to the:

25. Accountant General, Khyber Pakhtunkhwa. -
- 26. Director General Health Services, Khyber Pakhtunkhwa
27.Director Health Services FATA.
28. District Health Officer, Dir Lower.
29. District Accounts Officer Dir Lower. .
30. Deputy Director (IT), Health Department Peshawar.
31.PS to Secretary Health.
32.PS to Special Secretary Health
33.Officers concerned.

(Kashif Iqbal Jlllam)
ectidn Officer (E- II)




/
:

Lo | ,Q/J/\/&@

PESHAWAR HIGH cotfp—
B/MVNU BENCH

) ﬁ-; ‘i‘ .
FORM * 47 w.;
. -t '
- FORM OF ORDER SHEET <\

| (AN
Date of 17

th si gnature.of” ¥ "
order or

Order oy «)Uu-x puneulmgs wi

Judge (s),

W.p No.: 5'()7~3 u( ’{)l 4 _
AL NI (VLY

Present:

Sher M uhammad Khan Advocate for
petitioner, . Nt@g
gk | .
MM

lepeatedly

Rcspt)f}denfs " were
directed for Mma Comments sipce 24.12. 2014 byt

‘they failed (o comply wuh the orders and at [ygc.
warning was givcn on-29.01.2015 and the petmon

xed for 04.03. 7013 The pet:t:onex movcd
!

was f

instant C.M, al!cpuw therein that sa!euy of the

petitioner jg stoppe d

,mu, December 7014 and hag

been placed a; the dfsposll of DHS FATA as a

counterblast 1o the  instang petition gy seeky
Suspension of 1o transfer order. Learned AAG

present in the Coypy am;r,cpts notice, Mcanwhxle the
impugned notificatioy ! dncd 23, 01 701‘) shaU

{
: z.xm\l”(..ll.mnu. ) SRR -FR o R
P{sfrm Ivs Hn-h Coure, - , /D |
Bangyg Heneh
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remain 'suspc.ndcd till

2

date. Ad Joumed to_’ .

akioz 2015, =
A -

Sd/- Abdul Lagir Khan, §

I-Makiwnand Yo “rabeem, §
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Dr. IVIuhammad Ismail Khan s/o Umer Khan
R/O: 11, No. G8-A, Phasc—, Bannu Township, T3
SERVING AS;
Medical Officer in the 111Q Teaching Hospital gk
But deputed to perform duties at .
: KGN Teaching Hospital Bannu--

VERSUS
The Govt of Khyber Pakhtunkhwa through its;-

K 1. The Chief Secretary, Govt of KP, Peshawar

2. The Secretary Health Department, Govt of KP, Peshawar

3. The Director.General Health
Govt of KP, Peshawar y

4. Dr. Muhammad Jehangir Khan, Incumbent of the office of'
The Chief Exaculive Group of Teaching Hospitals, Bannu

i 5. The Medical Superintendent
- i DHQ Teaching Hospital, Bannu .

, 6.  The Medical Superintendent
g KGN Teaching Hospital, Bannu

' 7. The Director Health Services (FATA) Peshawar
B meeenes - - RESPONDENTS

-

‘Filvd Tosw . ) ' .
1] . WRIT PETITION UNDER ARTICLE: 199(1)(a)&(c)

10 M\IZ&&' | OF THE CONSTITUTION OF PAKISTAN-1973
cgnRtrar |

?

b 4_Addittanal

Y t Being aggrieved by and dissatisfied with the illegal‘ and malicious
h . transfer out of Bannu issued and notified by the Respondent No.2 vide
Notification No. SO(H)E~11/4—1/2014 dated 23-1-2015 otherwise than in
accordance with relevant law/rules/policy, the Petitioner above named’
prefers this petition for the enforcement of his inalienable constitutional

and fundamental rights, inter alia, on the following facts and grounds:-

. Copv of the 1mpuqned order dated 23-01-2015 is filed herewith as Annex “A”,
o Coitd ~——F/5% m
Py fox PR
ENX )
Peshawar Hwh Court,

Bannu B nch
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1. That after selection by the KP Public Service Commission the

Petitioner joined service: in .Hvefﬁb_;lggggﬂment (Govt of KP) as Medical
Officer (BPS-17) wef 08-2-2005 and was posted from THQ Hospitai

Kalaya (Orakzai Agency) to serve under the Respondent No. 5 by the
Respondent No. 2 vide Nolitication dated 03-6-2005/G readwith EDNO(IH)
Bannu Endorsement dated 02-7-2005 and Respondent No.5's
i.rut-imation report dated 02-7-2005 and as such the Petitioner takeniover:
the charge of his post under the Respondent No. 5 on 02-7-2005. ltis
pertinent to mention that upon creation of Bannu Medical College and
Group of Tc‘uching Flospitals Bannu ‘the Pulitionar's  services were

11 of -the KP Medical and Healith
Institutions and Regulation of Heaith Care Services Ordinance—2002

readwith Rule: 10 of the KP Medical Institutions Rules—2001.

institutionalized under Section:

Copies of (1)the Respondent No, 2's_Notification_dated 03-6-2005/6. (2) EDO(H)

Banpu's Endst dated 02-7-2005 and (3) Respondent No. 5 s Report dated 02-7-2005
are filed herewith and marked as Annex “B/1-3”.

2. That the Petitiorier performed his duties well and was appointed
as DMS (Accident & Emergency) at DHQ Teaching Hospital Bannu by
the Résp(;ndent NO.4, vide Office Order dated 07-6-2011. Later on the
Petitioner was directed by the Respondent No. 4 on political basis: vide

Office Order dated 13-6-2013, to perform his duties under the

Respondent No.6 while drawing pay against his original post under the
Respondent No. 5.

Copies of the Respondent No. 4's Office Orders (1) dated 07-6-2011 and (2) dated
13-6-2013 are filed herewilly and marked as Annex “C/182",

3. That in the meanwhile the Petilioner was elected unopposed as
President of Young Doctors Association (Southern Region) Khyber
Pakhtunkhwa for a two years term of 2014-15, duly notified to all
concerned by Dr. Alamgiur Khan, President YDA (KP) vide Notification
dated 01-1-20,14 and as such the Petitioner has to bring the collective
service problems of the Doctors serving in Southermn region KP into the
notice of the concerned authorities with earnest request for redress of
the collective service problems.

In this way some personal

the Petitioner and the
Respondent No. 4 in resolution_of the collective service problems gof the

. Cordd — P/
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misunderstanding developed inbetween
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peshawar Hig
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Doctors serving |n the C;roup of Teaching Hospitals Banny so much\%>
that the Petmoner has to file on 15-12-2014 a writ of quo warranto
bearing W.P. No. 507-B/2014 in this Hon' ble Court agalnsl the
Respondent No. 4 for his removal from the office of the Chief Executive
Group of Teaching Hospitals Bannu.

Copies of the Petilioner's Nolification as President YDA and Memo _of WP No. 507~
B/2014 are filed herewilh : _rld marked as Annex “DI18&2", respectively.

4. That that after filing the above writ petition on 15-12-2014, notice
of the same was issued to the Respondents No. 284 on 24-12-2014
and they were calied upon to file their comments within fortnight.
However, the Respondents No. 284 not only failed to file their
comments well in time but also ignored to appear before this Honble
Court to attend hearing of the case twice ie. on 15-1-2015 & 29-1-
2015. Therefore, hearing of the matter was adjourned to 04-3-2015 with

last warning to the Respondents for filing comments.

Copy of the order sheels in W.P.-No. 507-8/2014 18 field herewilh as Annex “E”,

5. That in repercussion to the above proceedings, the Respondents
No. 284 started ‘vicliahizing the Petitioner and tried to restrain the

Petitioner by hooks or by crooks from prosecution of the above writ

petition at Bannu and to fulfill their malicious designs, the Rcspondent
No. 4 convinced the Respondent No. 2 to issue the impugned
Notification No. SO(H)E--11/4-1/2014 dated 23-1-2015 for transfer of the

Petitioner out of Bannu without replacement despite the fact that Banny
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‘ is facing acute shortage of Doctors because of the settlement of IDPs
' due to NWA's ongoing operation ZARB-E-GHAZAB.

6. That it is pertinent to mention that the impugned Notification
-‘x
f Y . daled 23 1-2015 for transfer of the Petitioner out of Bannu |s not only
' ; : based on the personal malice of the Respondents for restraining the

i Petitioner from prosecution of the Quo Warranto writ petition No. 507~

a |‘ . .
Filed Toga,

i

10 2015
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B/2014 in this Hon'ble Court at Bannu but is also in flagrant violation of

Rule: 10 of the KP Medical Institutions Rules—2001 readwith Section:

11 of the KP Medical and Health Institutions arid Regulation of Health
! , Care Services Ordinance—-2002 because the ibid provisions of law/rules
.. Addit P

S ;m__ieml Registror require the Petitioner to serve in the institution of the Group of Teaching

l Hospitals Bannu till hls retirement or death and there is no provision in

Covto P [1 [\p
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Peshs l;\ ar High Court,
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the ibid law/rules allowing transfer of an institutional employee out

e )

, the institution. Moreover, the Petitioner is an elected Pre3|dent of the

i ' Service Association of Young Doctors in Southern Region of Khyber

e ' Pakhtunkhwa for 2014-15, therefore, the impugned transfer of the

1 : Petitioner out of Bannu flagrantly viotates the Provincial Govt's policy
circulated by the Services & General Administration Department (Govt
of KP) vide letter No. SO—IV(S&GAD)B(167)/92—Vo!.Vll dated 07-7-

, 1992, which prohibits 1he‘transfer of an office bearer of a service

association dqring the lenure of his office.

Copy of the Govt of KP (S&GADY's letter dated 07-7-1992 is filed as Annex “F”. .

7. That although the Petitioner has preferred his appeal/
representation dated 06-2-2015 to the Respondent No.1 through proper
channel but beéause of the fact that on one hand the Respondents are
pressing hard for implementation of the impugned order and on the
other hand the Petitioner has to wait compulsorily for a period of Ninely
(90) days; U/S: 4(a) of the KP Service Tribunal Act-1974; prior to -
approaching the learned KP Serwce Tribunal for suspension of the

impugned order till dlsposal of the representation and as such the

Petitioner is left without remedy during the interim period of compulsory
i wait, In these circumstances the Patilionar has lo approach (his Hon'hlo
. Coumt for giznt ol interim lemedy  dining  the st aAutory  period ol
‘compulsory wait, tor, it is established principle of law that when there is
no remedy, the writ is available.

Copy of the Pelilioner's Appeal/Representalion daled 06-2-2015 is filed as Annex “G",

Vs art et R e S O

8. . That the Petitioner had earlier moved this Hon'ble Court through
C.M. No. 45-B/2015 in W.P. No. 507-B/2014 on 09-2-2015 for
suspension' of the impugned transfer order dated 23-1-2015 because
‘  the same had been issued in repercussion to filing of W.P. No. 507-8
12014, It is pertinent to mention that on 11-2-2015 this Hon'ble Court
was pleased to suspend the impugned nc;tification dated 23-1-2015 till
next date i.e. 24-2-2015 but on 25-2-2015 this Hon'ble Court was
pleased to dismiss C.M. No. 45-B/2015 after finding it to be
impermissible in a writ of quo warranto.

S N VR

Copies of the C.M. No. 45-13/2015 and relevant order sheels are filed as Annex * ‘HI1&2”

Couted — /5[]
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- 9. That in the above circumstances the Petitioner is tompeiled to
beseech before this Hon'ble High Court for suspension of the

| impugned illegal transfer order of the Petitianer, under Article:

199(1)(a&c) of the Constitution of Pakistan—1973: amongsl others; on
the following grounds -

GROUNDS.

(A).  That tﬁe Petitioner has no other alternate and efficacious remedy
for getting suspension of the impugned lllegal and malicious transfer
order because on one hand the Petitioner has to wait per force for the
statutory period of 90 days (prescribed U/S: 4(a) of the KP Service
Tnbunal—1974) prior to approaching the learned KP Service Tribunal for

grant of interim relief against the impugned transfer order, while on the

other hand the Respondents are bent upon implementing the impugned
transfer order immedialely for restraining the Petitioner from
prosecuting the writ of Quo Warranto against thé Respondent No. 4 at
Bannu. Therefore, in such like situation this writ petitioh'is maintainable
in ;/iew of the case law reported as 2008 SCMR 948(a) as relied upon

by the Hon'ble Lahor: tHigh Court in a case law reported as 2009
PLE(C.S) 44 coupled with the well established princibles of law that
“no one can be left without remedy” even for interim period and that

“when there is no remedy the writ is available”.

(B) That the Petitioner is entitled to be dealt with strictly in
accordance with law and equally protected under the law, as is
guaranteed to him under Articles: 4, 25 & 27 of the Constitution of

Pakistan—1973 but the impugned transfer order has been issued

otherwise than in accordance with the relevant law/iransior policy of the

Provincial Govt having the force of law, for, in the instant case 08 to 10

Doctors with ionger tenure at Bannu than that of the Petitioner have
’ been ignored while notifying the transfer of the Petitioner. Therefore,
. . the impugned transfer order, being prejqdicial to the existing transfer
! ‘ J policy is null and void ab-initic and is required 1o be sel aside.

(C). That the impugned transfer order dated 23-1-2015 has been
issued as a result of personal malice of the Respondents No. 284,
. i which is prima facie aimed at victimizing the Petitioner for rc,frammg him

o e Covtol —P/4
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ilegally from proseculion of the writ of quo warranto bearing W.P. No.”
507-B/2014 pending adjudication in this Hon'ble Court at Bannu
against the-Respondents No. 284 and since presence of malice vitiate
all solemn proceedings, therefore, the impugned transfer order of the
Petitioner is illegal, null and void ab-initio and is required 1o be declared
as such even for the interim period by this Hon'ble Court. )

(D).  That the 'impugned Notification of transfer of the Petitioner dated
23-1-2015 is also in flagrant violation of Rule: 10 of the KP Medical
Institutions Rules-2001 readwith Section: 11 of the KP Medical and

2002 because the ibid provisions of law/rules requires the Petitioner to

{
|
? Heaith Institutions and Regulation of Health Care Services Ordinance—
|
1

serve in the institution of the Group of Teaching Hospitals Bannu till his
retirement and there. is no provision in the ibid iaw/rules allowing
' transfer of an institutional employee out of the mstrtutlon

(E). That the impugned Notification of transfer of the Petitioner out of
- Bannu is also violating the provinciai Govt's policy on transfer of Office
. Bearers of Service Associations during tenure of their office duly

promulgated by the Scrvices & General Administration Department

(Govt of KP) vide letter No. SO-IV(S&GAD)B(167)/92-Vol Vil dated 07-

7-1992, which prohibits the transfer of an office bearer of a service

association duting the tenure of his office, because the Petitioner is an

elecled President of the Service Association of Young Doctors in

Southern Region of Khyber Pakhtunkhwa for the two (02) years' tenure

of 2014-15.

(F). ‘That counsel for the Petitioner carves leave-of this Hon'ble Court

to urge more grounds at the time of hearing of this petition.

PRAYER

18.  In view of lhe above humble submissions, it is carncestly prayod
that this Hon'ble High Court may graciously be pleased to:-

LY
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| (a). Declare that the |mpugned transfer order of the Petmoner
i being malicious is illegal, null and void ab-initio and as such

ineffective upon the service rights of the Petitioner.

(b). Issue an appropriate writ to the Respondents to re—
examine the matler in its true perspective and decid'ed the same
afresh after Nearing the Petitioner and till then neither the
Petitioner shall be disturbed nor any adverse order be passed

against him.

(c). That as an INTERIM RELIEF operation of the impugned

transfer order dated 23-1-2015 may please be suspended tili
final disposal of the instant writ petition.

(e). Any other relief, which may be deemed proper in the

circumstances of the case, may also be granted.

l Prayed accordingly in the interest of justice.
] W‘—u
) PETITIONER

Through:-
Bannu E&"’/
Dated:- 09“3 -20]5 SHER MUHAMMAD "KHAN

Advocate High Court at Bannu
|. D, No. BC-09-2433

LAW BOOKS

The Constitution of Pakistan—-1973.

Transfer Policy of the Provincial Govt of KP.

The KP Medical Institution Rules-2001.

The KP Medical and Ilealth institutions and Regu!anon of Health
Care Services Ordinance~-2002

Aldamr N'-;.;‘.\T.k»._;_..f-,,, R
BW N

CERTIFICATE
It is certified thal (as per information furnished to me by the
Petitioner) no such like Writ Petition has earlier been filed ‘in this

Hon'ble Court)a;c cePt' C- M- Nox Y5-hH

LS O WA A S57-87.
™ =1
Advocate for the Petitioners

T
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Peshawar High Court,
Bannu Beneh
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PESHAWAR HIGH COURT,

BANNU BENCH.
~ FORM"A’
FORM OF ORDER SHEET
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) Date of Order or other proceedings with signature of
1'-; order or Judge (s).

i! proceedings |

i M @

|- WP No. 124-B of 2015.

| 12.03.2015 | Present: '

J Sher Muhammad advocate, for

l petitioner,

! * Mok

MUHAMMAD _YOUNIS THAHEEM, J.-
Doctor Ismail Khan seeks, constitutional

Jurisdiction of this Court prayed as:-

“In view of the above
humble  submissions, it is
carnestly prayed that this
Hon’ble High Court may
graciously be pleased to:-

(a). Declare  that the
impugned transfer order of
the petitioner being

malicious is illegal, null and
void ab-initio and as such
ineffective upon the service
rights of the petitioner.

(b). Issue an appropriate writ
o the respondents to re-
examine the matter in its
true perspective and decided
the same afresh. after
hearing the petitioner and
tll then  neither  the
petitioner shall be disturbed
nor any adverse order be
passed against him.

(c). That as  an
INTERIM RELIEF

Pcsha;\';tr tligh Court,

nch
annu Beaed
Ban DAN2am\PHC Bunna.
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operation of the impugned

transfer order dated

23.01.2015 may please be

suspended till final disposal

of the instant writ petition.

(¢). Any other relicf, which

may be deemed proper in the

circimstances  of the  case,

may also be granted.

Prayed accordingly in the

interest of justice.

Admittedly, the petitioner is serving as

Medical Officer in Health Department Under
Section 10 of the KPK Civil Servants Act, 1973, a
civil servant can be transferred during period of his
service, which is one of the incident of service,
squarely falling under the terms and conditions of
service, as such, comes within the -domain of
Service Tribunal. The constitutional jurisdiction of
the High Court, in such like matters, is ousted by
explicit provision of Article 212 of the

Constitution. Even if, the transfer order is passed

.

on the basis of malafide, corum non judicé or is iri
violation of any rules, the same could only be
challenged beforc~ the Service Tribunal. It has been
settled by the Apex Court time aqd again that the
matter regarding transfer of a civil servants is one
of fhe incident of terms and conditions of ser‘v'ice,

which could not be agitated. before the High

FEXASRTINER
Peshawar High Court,
Banuu Bench
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Courts, through constitutional petition under

Article 199 of the Constitution. Article 212 of the
Constitution, explicitly bars the jurisdiction of the

High Courts in the matters exclusively triable by

the Service Tribunal.

For the reasons discussed above, this
petition being not maintainable, stands dismissed in
limine.

An nounced.
12.03.2015 Sd/- tkramullah Khn?s J

Sd/-Muhammad Younis Thaheem, J

. E<aminer
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- ¢ The Chief Secretary " A:':
Govt of Khyber Pakhtunkhwa
Peshawar

Appeal U/S: 26 of the NWFP (now KP) Medical and Health Institutions @

and Requlation of Health—Care Services Ordinance-2002 as
Substituted by Section: 3 of Amendment Act-VI] of 2010

Your Excellency;

It is respectfully submitted that after selection by the Public
Service Commission | was appointed as Medical Officer (BPS-17) and
posted in Tehsil HQ Hospital, Kalaya Orakzai Agency wef 16-2-2005, from
where | was transferred to DHQ Hospital Bannu and joined duties wef 2-7-
2005. After establishment of the institution of Bannu Medical College and
Group of Teaching Hospitals Bannu (during December 2006 in terms of
Section: 2(1)(a) of the NWFP (now KP) Medical and Health Institutions
and Regulation of Health Care Services Ordinance—2002) my services
were absorbed (by operation of law contained in Sub-Section: (2) of
Section: 11 of the in NWFP (now KP) Medical and Health Institutions and
Regulation of Health Care Services Ordinance-2002 read with Rule: 10 of
The NWFP (now KP) Medical Institutions Rules—2001) in the service of
the institution of Bannu Medical College and Group of Teaching Hospitals
Bannu, for all purposes and intents and as such | am required to serve the
institution on the existing terms and condition till my. retirement from
service, as has been held by the Hon'ble Peshawar High Court
Abbottabad Bench and upheld by the August Supreme Court of Pakistan
in a case reported as 2007 SCMR 1442.

2. It is further pertinent to submit that | have been serving the
institution from the core of my heart and rendering professional services to
the ailing humanity enthusiastically because of which there is no public or
private complaint on record against me till November 2014 but
unfortunately with the advent of my election as President Young Doctors
Association (Southern Region KP), it was my professional obligation to
bring into the notice of the administration collective problems of the
Doctors serving in the region and in case the local administration did not
solve the collective problems .of the Doctors then | was obliged (being
President of the Association) to bring the matter into the notice of the
high—up’s and try to get every possible legal solution of the problem.

3. in wake of the above background, when Dr. Muhammad
Jehangir Khan, Assistant Professor (Paeds Surg) in BPS—18 took over as
Chief Executive Group of Teaching Hospitals Bannu during October 2013
and started victimizing Doctors as well staff of the Institution then { had to
talk to him for amicable solution of the problem but when the said Dr.
Muhammad Jehangir Khan did not mend his behavior then (being
President of the Association) | had to bring the matter into the notice of the
Hon'ble Secretary Health as well as into Your Excellency’s notice but
when the collective grievances of the members of the Association
remained unresolved through departmental channels then | had to file a
writ of quo warranto in the Hon’ble Peshawar High Court Bannu Bench on
15-12-2014, for removing the said Dr. Muhammad Jehangir Khan from thg fefd b
illegally usurped post of the Chief Executive Group of Teéaching Hospitals®!!

Fﬁ'&&&& Code — P/Z,-
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D Bannu, which was registered‘as Writ Petition No. 507—B/2014. Next date
, of hearing in the matter has been fixed by the court for 04-3-2015,

4. - In these circumstance, the said Dr. Muhammad Jehangir
Khan has tried his best to keep me quit for letting him play illegally with the
dignity and respect of Doctors and Para-medical staff but when | did not

~ bow before his illegal demands then he attacked my service interest firstly
by placing my services at the disposal of the DG Health Service Peshawar
and directing illegal stoppage of my pay for the month of December 2014
through the District Accounts Office Bannu and then through his political
supporters; consisting of the sitting Speaker Provincial Assembly Mr. Asad
Qaisar and Mr. Shah Farman, Provincial Minister for Information: who
pressurized the Hon'ble Secretary Health Department to issue Notification
No. SO(H)E-11/4-1/2014 dated 23-1-2015, for placing my services at the
disposal of Director Health Services FATA for further posting without least
considering the provisions of ‘Rule: 10 of the NWFP (now KP) Medical
Institutions Rules—2001 and the principle of law laid down by the August
Supreme Court of Pakistan in a case reported as 2007 SCMR 599,
wherein it has been stressed:upon the politicians and the bureaucracy to
abstain from exercising and accepting political or external pressure while
dealing with terms and conditions of the services of employees.

5. Moreover, the ibid transfer order also violate the Provincial
Govt's instructions on transfer of Office Bearers of a Service Association
contained in the then Govt of NWFP (now KP) S&GAD's letter No. SO-
IV(S&GAD)B(167)/92-Vol.VIl dated 07-7-1992, which prohibits the
transfer of an office bearer of a service association during the tenure of his
office.

6. In view of the above humble submissions, it is earnestly
requested that Your Excellency may kindly be pleased to direct the
Secretary Health Department (Govt of KP) to cancel/withdraw my illegal
transfer -orders of placing myiservices at the disposal of the DHS(FATA)
Peshawar, contained in the Notification dated 23-1-2015 and direct the
Medical Superintendent DHQ Teaching Hospital Bannu as well as District
Accounts Officer Bannu to release my pay for the months of December
2014 and January 2015 forthwith.

This appeal is preferred in the interest of rule of law, juétice.
equity and fair play. '

APPELLANT

“ 12018
Bannu - : %L :
Dated;- 06-2-2015 | | ? e A g

Dr. Muhamm \d Ismail Khan

Medical Officer (BPS — 17)

DHQ Teaching Bannu, }
Attached with:

ME ()C' KGN Teaching Hospital Bannu




LEGIBLE COPY

GOVERNMENT OF NWFP :
SERVICES & GENERAL ADMINISTRATION DEPARTMENT
(SERVICES WING)
No.SO—IV(S&GAD) )B(167)/92-Vol VI
Dated; Peshawar, the 7" July,1992

—
o
1

All Administrative Secretaries to the Govt of NWFP.

All Commissioners in NWFP

Secretary Governor, NWFP

All Haeds of Attached Departments in NWFP.

All Deputy Commissioner/Political Agents in NWFP.
Secretary, Board of Revenue, NWFP.

Secretary NWFP Public Servnce Commission, Peshawar
All Districts & Sessions Judges in NWFP.

Registrar Peshawar High Court, Peshawar

OCOND>OTAWN

SUBJECT:-TRANSFER OF OFFICE BEARERS OF ASSOCIATIONS

Sir,

[ am drrected to refer to this Department letter No

SOR. I(S&GAD)3-4/86, dated 25- 3- 1986 on the subject noted above and

to'request once again that the office bearers of the Service Associations
should not ordinarily be transferred for the year for which they are office

bearers as such.

ﬁw : Your Obedient Servant,

' @\ Sd/xxxxxx _
'SECTION OFFICER (SERVICES-IV)
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ESTA CODE

ESTABLISHMENT CODE KHYBER PAKHTUNKHWA
( REVISED EDITION ) 2011

A COMPENDIUM OF LAWS, RULES AND INSTRUCTIONS
RELATING TO THE TERMS AND CONDITIONS
OF PROVINCIAL CIVIL SERVANTS

COMPILED BY:
(O&M) SECTION
ESTABLISHMENT & ADMINISTRATION DEPARTMENT




80
r\ Posting and Transfer
~ Statutory Provision. . A, D | ‘ D’
Section 10 of the NWFP Civil Servants Act,1973,
Posting and Transfer. Every civil servant shall be liable to serve anywhere within or ‘
outside the Province, in any post under the Federal Government, or any Provincial
Government or Local authority, or a Corporation or body set up or established by any such

Government:-

Provided that nothing contained in this section shall apply to a civil servant recruited
specifically to serve in a particular area or region;

Provided further that, where a civil servant is required to serve in a post outside a
service or cadre, his terms and conditions of service as to his pay shall not be less favourable
than those to which he would have been entitled if he had not been so required to serve.

Posting/transfer policy of the Provincial Government.

abused/misused to victimize the Government servants

/ ii) All Government servants are prohibited to exert political, Administrative or
: any other pressures upon the posting/transfer authorities for seeking
posing/transfers of their choice and against the public interest.

iif)  All contract Government employees appointed against specific posts, can not
be posted against any other post.

iv)  Existing tenure of posting/transfer of three (03) years for settled areas and two
(02) years for unattractive/hard areas shall be reduced to two (02) years for
settled areas, 01%% years for unattractive areas atid one year for hard areas.

Vil ]

79 Para-1(v) regarding months of March and July for posting/transfer and authoritics for relaxation of ban deleted vide letter No:
SOR-VI (E&AD) 1-4/2008/Vol-VI, dated 3-6-2008. Consequently authorities competent under the NWFP Government Rule of
Business, 1985, District Government Rules of Business 2001, Posting/Transfer Policy and other rules for the time being in
force, allowed to make Posting/Transfer subject to observance of the policy and rules.

| / .
<) All the posting/transfers shall be strictly in public interest and shall not be

to be

Certifie:
Trug/Aopy




vi (a)

vii)

viii)

xi)

%While making posting/transfers of officers/officials up to BS-17 from settled
areas to FATA and vice versa approval of the Chief Secretary, NWFP needs to
be obtained. Save Tehsildars/Naib Tehsildars within a division in respect of
whom the concerned Commissioner will exercise the same power. Whereas, in
case of posting/transfer of officers in BS-18 and above, from settled areas to
FATA and vice versa, specific approval of the Governor, NWFP shall be
obtained.

Provided that the power to transfer Political Tehsildars and Political Naib
Tehsildars within FATA between different d1v131ons shall rest in Additional
Chief Secretary FATA.

All Officers/officials selected against Zone-I'/FATA quota in the Provincial
Services should compulsorily serve in FATA for at least eighteen months in
each grade. This should start from senior most scales/grades downwards in
each scale/grade of each cadre.

Officers may be posted on executive/administrative posts in the Districts of
their domicile except District Coordination Officers (D.C.Os) and
DPOs/Superintendent of Police (SP). Similarly Deputy Superintendent of
Police (DSP) shall not be posted at a place where the Police Station (Thaana)
of his area/residence is situated.

No posting/transfers of the officers/officials on detailment basis shall be made.

Regarding the posting of husband/wife, both in Provincial services, efforts
where possible would be made to post such persons at one station subject to
the public interest. :

All the posting/transferring authorities may facilitate the posting/ transfer of
the unmarried female govemment Servants at the station of the residence of
their parents.

Ofﬁcers/ofﬁcials except DCOs and DPOs/SPs who are due to retire within one
year may be posted on their option on posts in the Districts of their domicile
and be allowed to serve there till the retirement

80

Para-VI added vide circular letter No. SOR-VI/E&AD/1-4/2010/Vol-VHI dated 20th March, 2010.
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$'DCOs and DPOs who are due to retire in the near future may also be post

in the District of their domicile subject to the condition that such posting
would be against non-administrative posts of equlvalent scales;

xii) In terms of Rule 17(1) and (2) read with Schedule-IIl of the NWEFP
Government Rules of Business 1985, transfer of officers shown in column 1 of
the following table shall be made by the authorities shown against each officer
in column?2 thereof: :
Qutside the Secretariat
1. |Officers of the all Pakistan Unified Group i.e. |Chief Secretary in consultation with

DMG, PSP including Provincial Police
Officers in BPS-18 and above.

Establishment Department and Department
concerned with the approval of the Chief]
Minister,

. |Other officers in BPS-17and above to be posted

against scheduled posts, or posts normally held
by the APUG, PCS(EG) and PCS(SG).

| -do-

. Heads of Attached Departments and other
in all thel

Officers in B-19 & above
Departments.

_-do-

etariat

. [Secretaries

In thé Secr

Chief Secfetary with the approval of the
Chief Minister.

Other Officers of and above the rank
of Section Officers:
a) Within the Same Department

b) Within the Secretariat from one
Department to another.

Secretary of the Department concerned.

Chief secretary/Secretary Establishment.

. Officials up to the rank of Superintendent:

a) Within the same Department
b) To and from an Attached Department

¢) Within the Secretariat from one

Department to another

Secretary of the Department concerned.
Secretéry of the Department in consultation

with -FHead of Attached Department
concerned.

Secretary (Establishment)

xiii)

shall keep in mind the following:

While considering posting/transfer proposals all the concerned authorities

a) To ensure the posting of proper persons on proper posts, the
Performance Evaluation Report/annual confidential reports, past and
present record of service, performance on post held presently and in

the past and general reputation

with focus on the integrity of the

concemed officers/ officials be considered

b) Tenure on present post shall also be taken into -consideration and the

posting/transfers shall be in the be

81

Added vide Urdu circular letter No: SOR-VI (E&AD)/1-4/2005, dated 9-9-2005.

st public interest.
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- xiv) Government servants including District Govt. employees feeling aggrieved
due to the orders of posting/transfer authorities may seek remedy from the
next higher authority / the appointing authority as the case may be through
an appeal to be submitted within seven days of the receipt of such orders.
Such appeal shall be disposed of within fifteen days. The option of appeal
against posting/ transfer orders could be exercised only in the following
cases. :

i) Pre-mature posting/transfer or posting _ﬁransfer in violation of the
provisions of this policy.

ii) Serious and grave personal (humanitarian) grounds.

2. To streamline the postings/transfers in the Districi Government and to remove
any irritant/confusions in this regard the provision of Rule 25 of the North West Frontier
Province District Government Rules of Business 2001 read with schedule — IV thereof is
referred. As per schedule-IV the postmg/transferrmg authorities for the officers/officials

‘shown against each are as under:-

S.No. | Officers - , Authority
L. Posting of District Coordination Officer | Provincial Government.
and Executive District Officer in. a '
District. ,
2. Posting of District Police Officer. Provincial Government.
3. Other Officers in BPS-17 and above | Provincial Government.
posted in the District. '
4. Official in BPS-16 and below Executive District Officer in
: _consultation with District
~ -~ Coordination Officer.

3. As per Rule 25(2) of the Rules mentioned above the Distric: Coordination Department
shall consult the Government if it is proposed to:
a) Transfer the holder of a tenure post before the completion of his tenure
or extend the period of his tenure.

b) Require an officer to hold charge of more than one post for a period
exceeding two months.

4. - I am further directed to request that the above noted pohcy may be strictly observed/
implemented. :
S. All concerned are requested to ensure that tenures of the concerned officers/officials

are invariably mentioned in-summaries submitted to the Competent Authorities for Posting/
Transfer.




WAKALAT N

Respondent(s)

I/;K/Ie/@qh Mﬂw Q’ﬁ/{% do hereby appoint
I

<Chialed Rehiman, Advocate in the above mentioned case, to do all or
any of the following acts, deeds and things.

I To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other pr occedmns arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.'

3. ' To receive payment of, and issuc receipts for, all moneys that may
be or become due and paydbiu to us duung the course of
‘ ploccedmgs :

AND hercby agrec:-
a. That the Advacate(s) shall be entitied to withdraw from

the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whercof [/We 'have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by.me/us this

Signaturg of Executants

- Advocdte, Peshawar.
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
PESHAWAR

Servicg Appeal No.601/2013

Dr Muhammad Ismarl Khan ................................................. (Appellant)
Versus

Govt of Khyber Pakhtunkhwa & Others ................................. (Respondents)

INDEX

SNO Description Annexure | Page No

Reply to application for suspension of the

operation of notification dated 23.01.2015

2 |'Para wise Comments - ' 2-3

Rehevmg Order of the Appellant from Group of
3 Teachmg Hospitals, Bannu to Director ‘General A 4
Health -Services, Khyber Pakhtunkhwa dated
28/11/2014

Notification . of Services & General
4 Administration Department regarding Transfer B 5.6
of Office -Bearers of Associations dated
07/07/1992 along, Wlth leg1ble copy

5 Afﬁdavrt : 7

. (Abdul Ayaz Khan)
Administrative /Litigation Officer
Khalifa Gul Nawaz Teaching Hospital Bannu

Dated [0 /08/2015




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 601/2015

Dr. Muhammadismail . Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa & others ...
REPLY TO APPLICATION
FOR SUSPENSION OF THE OPERATION OF NOTIFICATION DATED 23/01/2015
Respectfully Shewet;

1. Correct

2. Not Correct. Considering the reply of the respondents No. 1 to 4 as integral part of
this application would reveal that the applicant-appellant has no prima facia case in
his favour.

3. The balance of convenience also does not lie in favour of the appellant and in case
the impugned notification is not suspended, he will suffer no irreparable loss

It is, therefore, most humbly prayed that the application for interim relief may please
be rejected.

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
Health Departméint. Peshawar

Respondént No (-3
2
l

DIRECTOR GENERAL HEALTH SERVICES
Khyber Pakhtunkhwa Peshawar
Respondent No.3

ME ERINT, ENT
DHQ Teaching Hospital, Bannu.
Respondent No.5
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+ ' BEFORETHESERVICE TRIBUNAL, PESHAWAR T

 Service Appeal No.601/2015
| Dr.Mu‘harjiqr}ad Is?hail Khan---- Appellant
B . | VERSUS |
- Go\;f. of Kh;rber Pakhtunkhwa ;fmd others.
Respondents
Iga'raiswisef Cémmér}ts on behalf of respondents No.1to 5 —_—
Réspectfull'y ;Shéi'\ir‘eth: |

Preliminary Objections

That' the:appeal is hit by res judicata.

That the appeal is vexatious, frivolous and mala fide.

That the appellant has no cause of action to file the appeal.

That the-appellant has no locus standi to file the instant appeal.

That the’appeal is not maintainable in its present form.

That the appellant cannot approbate or reprobate.

The appeal is barred by law.

That the appellant has concealed material facts.

That the .appellant is guiity of perjury and is liable to be prosecufed

‘inter alid, for contempt of court.

. 10.That the impugned order is in accordance with section 10 of Khyber-

* Pakhtunkhwa Civil Servants Act, 1973. : a
11.That Departmental Appeal hcs’\be n fled under section 4 of Khyber;ﬁ%\<

ﬁ@ﬂ@@#@Nf;

Pakhtunkhwa Service Tribunal Act,1974.

FACTS - ,
-~ I. Not correct. Needs valid documentary evidence :
- - 2. Not correct. The appellant, inter-alia, was transferred from DHQ Teaching™
- Hospital Bannu to KGN Teaching Hospital Bannu by respondent No.4; in
the interest’ of the public that is why the appellant joined 1he new:
S osagnment wﬂrhout any protest, :
3. Not correct. The Young Doctors’ Association (Southern Region) is workmg
~ without approval of the Competent Authority, therefore, the alleged. - -
election of the appellant is without any legal sanctity and authority. The -
rest of the para is misconceived, malicious, mal fide and not based on,
facts. Moreover the respondent No.4 always discharged his duties in ’rhe?
‘ interest of the puboic, doctors and other employees.
4. Not correct. The respondent No.4 has been appointed by the Compe’ren’r-
Authority ‘'under the Khyber Pakhtunkhwa Civil Servants (Appointment; -
Promotion and Transfer) Rules 1989. Moreover the appellant was relieved:
from his duties as Medical Officer and directed to report to Director.
General Health Services Khyber Pakhtunkhea Peshawar for further posting:
"~ out of Group of Teaching Hospitals, Bannu to FATA which is his domicile,’
vide office order dated 28/11/2014 (Annex-A). The appellant hod‘
completed more than three tenure in Group of Teaching Hospitals Bannu
Cormect. =
Not Correct. The departmental representation referred to in para-6 of The )
Service Appeol has never been filed in the office of the Respondent No1© + - % -
os the same is not a part of the official record of the office, of oppel]o’re ‘

o o




» authority. Hence not maintainable as Section 4 of Khyber Pckh’runkhwo
Service Tribunal Act, 1974 has not been complied with and the oppeal is
liable to be dismissed.

GROUNDS

A Not correct._ The appellant has been treated in accordance
with the law, rules, policy, and the provisions of the Constitution, :
therefore, the impugned notification has been issued lawfully.

B Not correct. The appellant is not office bearer of a legally
constituted Service Association, therefore, the letter dated:
07/07/1992 (Annex-B) is not applicable to his case. Moreover the
appellant has been transferred for administrative reasons and after
completion of more than normal tenure of three years, therefore, his-
trcmsfer is not ordinary transfer. Any instructions which violate
Sechon 10 of the Khyber Pakhtunkhwa Civil Servants Act, 1973, are"
nulll’ry in the eyes of law.

C Not correct. The transfer orders issued by Respondent No.2 &
4 are in the public interest and exigency of service but no’r
otherwise.

D. Not correct. As replied in para-A to C of the grounds of

appeal. Furthermore, the appellant was relieved by Respondent
No.4 on 28/11/2014 well before the Writ Petition No.124-B/2014 filed
by ‘the appellant on 10/03/2015, therefore, the allegations that
transfer order has been issued to pressurize the appellant to’
withdraw the writ petition is false and misleading.

E. Not correct As Civil Servant the appellant is liable to serve
anywhere including FATA (North Waziristan Agency).
. F. The Respondenis would also like to offer additional grounds at the
bar.
PRAYER

It is, therefore, most humbly prayed that the appeal may
please be dismissed with special costs.

DIRECTOR GENERA( HEALTH SERVICES
Khyber Pakhtunkhwa, Peshawar
Respondent No.3

¥iospitals,Bannu
O deni No.4

Respondent No.5
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CHIEF EXECUTIVE GROUP OF TEACHING. HOSP!TALS BANNU
: Khyber Pakhtunkhwa, Paklstana

L
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N ,._"OFFICE ORDER

I \Dr. Muhammad tsmail Medical Ofﬁcerggss!i ) attached o
foe ;:.‘iGuI Nawaz Teachrng Hospltal Bannu and drawing pay'et : &rz',om DHQTH Ban u IS' “
"-rhereby relreved from his duties as Medical Officer’ :andg*dlrected to repo:t ‘to
L Director. General Health Services Khyber Pakhhtunkhwa Peshawar for further
_ - posting out. of Group of Teachmg Hospitals Bannu and Bannu Med:cal College

Bannu to FATA which is has domucale

His services are no more required for administrative reasons.

- dexxxx
(Prof Dr Muhammad Jehangir Khan)

| ~ Endst: No. 2020/CE/ - Dated: 28/11/2014
| Copyto . ‘
T _ 1. Chief Secretary to Govt. of Khyber Pakhtunkhwa Peshawar o
© 2. .Secretary to Govt of Khyber Pakhtunkhwak Health :Department
" Peshawar . -
- 3. Director General Health Serwces Khyber Pakhtunkhwa Peshawar
4. ‘Brigadier Mukhtiar Muhammad - . ‘
5. Commissioner Bannu
- 6. Deputy Commissioner Bannu
7. Assistant Commissioner Bannu
" 8; Commanding Officer Field Hospital statloned at KGNTH Bannu
9. District Accounts Officer Bannu

10. Medical Supenntendent(s) KGNTHNV&CTH/DHQTH Bannu.
11.DMS Admn:/RMO/DMS A&E KGNTH Bannu
12/P8 to Minister Health Khyber Pakhtunkhwa Peshawar

3. Doctor concerned

* For information.and necessary action.

" lfl 15 (Prof. Dr. M ﬁ/am‘
ABDUL AY |

2. Computer Programmet 135-17)‘\
Rl G Nnulmh‘”%““""'
_ gmu <
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LEGIBLE COPY ‘.

—

GOVERNMENT OF NWFP
SERVICES & GENERAL ADMINISTRATION DEPARTMENT
(SERVICES WING) ;
No.SO-IV(S&GAD)B(167)/92-Vol. VIl
Dated: Peshawar, the 7" July, 1992

—
°

All Administrative Secretaries to the Govt of NWEFP.

All Commissioners in NWFP

Secretary Governor, NWFP

All Haeds of Attached Departments in NWFP.

All Deputy Commissioner/Political Agents in NWFP.
Secretary, Board of Revenue, NWFP.

Secretary NWFP Public Service Commission, Peshawar
All Districts & Sessions Judges in NWFP,

Registrar Peshawar High Court, Peshawar

CRINDO A W=

SUBJECT:-TRANSFER OF OFFICE BEARERS OF ASSOCIATIONS
Sir. B |

| am directed to refer to this Department letter No.
SOR.I(S&GAD)3-4/86, dated 25-3-1986 on the subject noted above and
{0 request once again‘that the office bearers of the Service Associations
should not ordinarily be transferred for the year for which they are office
bearers as such.

Your Obedient Servant,

ABDUL AYAZKHAN - OSd/Cxxxxxx
deGomg Progunmer (851 SECTION OFFICER (SERVICES-IV)
Wuau'lmhmgﬂospml‘
-ﬁ.' /ai 1'/ A

NG et
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“Honorable court. K

BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA

PESHAWAR
* Service Appeal No.601/2015 s
Dr. Muhamnlad_lsmail Klian .......... U . ...... . (Appellant)
o | . . Versus | |
Govt. of Khyber Pakhtunkhwa & Others................... EETTTTO .(Respondents)
_AFFIDAVIT

I, Mr. Abdul Ayaz Khan Adm1n1strat1ve/L1t1gat1on ‘Officer, Khalifa Gul

| Nawaz Teaehlng Hospnal Bannu do hereby solemnly afﬁrm and declare on oath that
" _the contents of the accompanymg comments furnished by respondents are true and _

. :-correct to the best of my knowledge and nothing has been conceaied from thls _'

‘Dated_Jp /6% 12015 q |
RS o 17 @ﬁ |
o S _ (Abdul Ayaz Khan)
e : - . Administrative/Litigation Officer-
' ' - Khalifa Gul Nawaz Teaching Hospital
' Bannu

<DgpN<;f§m> ot = %u fél&év
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Service Appeal No._ 601 /2015

Versus

INDEX

Dr. Muhammad Ismail Khan......cccccceeeniininrncincnne..... Appellant

~.

The Govt. and others........c.ccceeenrnieiecnnineeenneee ... Respondents

1. Memo of Rejoinder with Affidavit
Letter of Respondent No.2 to

2. Respondent No.4/ Chief Executive 08.07.2013 Rj/1 0-5
for comments. :

-3 Reminder for Comments Rj/2 0-6

Certificate of Registration of .

4 Young Doctors Association Ri3 0-7

s, Invntatlop Card/letter for Rj/4 0-8
Convention

6. Copies of Photograph Rj/5 09

7. Press-Clipping Rj/6 0-10

8. | Letter 26.07.2013 Rj/7 0-11

9. Letter 18.05.2015 Rj/8 0-12
Complaint of appellant submitted . :

10. against Respondent No.4 11.11.2014 le_g. 0-13

11. Statement of appellant 18.11.2014 Rj/10 14-15
Writ of Quo-Warranto No.507- creq

12. B/2014 Rj/l} 16-27
Notification of ban on posting and .

13. transfer in Health Department - 28.10.2014 Rj/12 0-28

Dated: _ 2R /09/2015

Through
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} \&FORE THE KHYBER PAKHTUN KH-WA:SERVICE TRIBUNAL PESHAWAR

Service Appeal'No._ 601 /2015

Dr. Muhammad Ismail Khan e Appellant
| Versus .
The Govt. and others................... ‘......................;..Resﬁo_ndénts

8

REJOINDER ON BEHALF OF APPELLANT IN RES:PONSE

~ TO REPLY FILED BY RESPONDENTS NO.1-5.

Respectfully Sheweth,

Preliminary Obiectionls:

Preliminary objections raised by answering respondents are erroneous

- and frivolous. Resjudicata has no application to the case. The appeal

is based on bonafide intention for enforcement of ﬁndament?l rights.
Appellant has got a strong cause of action and for that matﬁ:er locus
standi to file the instant case. The appeal is maintainable in its present
form and shape. The appeal is within time and all the facts have been

brought fairly and clearly into the notice of the Hon’ble Tribunal and

.nothing has been concealed.

Facts:
1. | Incorrect.
2. Misrepresented. The appellant was detailed frorn DHQ

Hospital, Bannu to KGN Teaching Hospital, Bannu on political
considerations as copies of the order have been transmitted to
the political authorities, upon which proper objection was
brought into the notice of Respondent No.2/Secretary Health,
who vide letter.d-ated 08.07.2013 (Annex:-Rj/1) called for the




2

comments of Respondent No.4/Chief Executive followed by a

Reminder (4nnex:-Rj/2) but the same was not responded back.

Also misrepresen‘ted.' As a matter of fact the Young Doctors
Association is a registered body vide Certificate of Registration
(Annex:-Rj/3) issued by the Registration Authority/Competenf
Authority under the -Voluntary Social Welfare Agencies
(Registration and Control) Ordinance-1961. On 08.01.2014 a
Convention was held of the same Organization vide Invitation
Card/letter (Annex:-Rj/4) at KGN Teaching Hospital, Bannu
which was attended by all the ofﬁce bearers of the Association
and all the doctors wherein Respondent No.4 also delivered his
speech vide Photographs (Anrnex:-Rj/S) and Press-Clipping |
(Annex:-Rj/6).

Incorrect hence denied. The appointﬁlent of Respondent No.4
as Chief Executive is in utter disregard of the Rules and
therefore, the same has been called in question before the
Hon’ble Peshawar High Court, Peshawar. Respondent No.4 is
not the competent authority in the case of transfer and posting
of the appellant as is evident from vidé circular letter dated
26.07.2013 (Annex:-Rj/7). A similar posting. of one Medical
Officer of DHQ Hospital, D.I. Khan was taken noticé of by the
Government vide letter dated 18.05.2015 (Annex:-Rj/8) and it
has been directed to withdraw the same and explain as to why
the disciplinary‘proceedings under the Government of Khyber
Pakhtunkhwa (Efficiency & Discipline) Rules-2011 should not
be initiated against the concerned. Inspite of the same,
Respondent No.4, out of malice issued the order dated

28.11.2014. As far as the tenure of the appellant is concerned

- suffice it to say. that during the office bearer-ship, transfer

cannot be made as per the instructions of the Provincial

Government.



A

Being admitted ~g¢edé no reply."_-'-v_ v

Incorrect. The appeal has been preferred to Respondent No.1
through proper ‘-channel and forwarded by the Medical
Superintendent. Interestingly, Respondent No.l has not
submitted the reply and Reéspondent No.2 has only submitted é
reply on his behalf.

Grounds:

Incorrect hence denied. It is pertinent to submit here that a
complaint on 11.11.2014 (Annex:-Rj/9) was submitted to
Respondent No.l against Respondent No.4 by the appellant in
cépacity of President Young Doctors Association. The
complaint was referred to the Commissioner, Bannu, who
further, forwarded the same to Additional Commissioner for
enquiry. The later conducted the enquiry, who recorded the
statement (4Annex:-Rj/10) of the appellant on 18.11.2014 and
thus Respondent No.4 resorted to pressure tactics by issuing the
relieving order of the appellant dated 28.11.2014 ibid out of
sheer malice and malafide. The Inquiry Officer, thereafter

submitted his Report to the Commissioner Bannu against

Respondent No.4 which was remitted back to the worthy Chief
Secretary for necessary action, however, so far no outcome of
the same could be ascertained. The Hon’ble Tribunal may call

for the result of the same Inquiry Report from Respondent

No.1.

Incorrect. The appellant is a valid office bearer of the
Association. No transfer order can be issued on administrati\}e
grounds. The issue of tenure has already been explained.
Section-10 of the Khyber Pakhtunkhwa Civil Servants Act has
been further explained through policies and instructions by the

Provincial Government.

Incorrect. Respondent No.4 is not competent to  issue the
transfer order of the appellant while the impugned order is the
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result of political and administrative influence.

D.  Misstated. The first complaint against Respondent No.4 was
submitted on 11.11.2014. The appellant was revengefully
relieved on 28.11.2014 while the Writ of Quo-Warranto
No.507-B/2014 (Annex:-Rj/11) was filed on 15.12.2014 at
Peshawar High Court, Bannu Bench and finally the impugned
order was issued on 23.01.2015 which is still pending
adjudication. |

E. Incorrect as stated. Moreover, as per the Notification dated
28.10.2014 (Annex:-Rj/12) ban was imposed on all kinds of
the posting' and transfers in the Health Department. There are
other Doctors domiciled of FATA serving at Bannu having
longer tenures as compared to the appellant and likewise
numerous other Doctors of FATA domiciled are serving at

various hospitals of the settled area.

F.  Needs no reply.

It is, therefore, humbly prayed that the reply of answering
Respondents No.1-5 may graciously be rejected and the appeal as
prayed for may graciously be accepted with costs.

Affidavit |

I, Dr. Muhammad Ismail Khan, Medical Officer, DHQ Teaching
Hospital, Bannu, under transfer to Directorate Health Services, FATA,
do hereby affirm and declare on oath that the contents of this rejoinder are
true and correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Tribunal.

e - Deponent




GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

" No. SO (E) H-11/4-1/2013
Dated Peshawar, the 8t July, 2013.

" To .
. g‘f . - » .
"."  The Chief Executive, oo : o /
R —..2:<Group of Teaching Hospitals Bannu. ’ o

Subject: APPLICATION FOR CANCELLATION OF TRANSFER ORDERS.

I am directed to refer to the sub]ect noted above and to state that Medical

Superintendent DHQ Teaching Hospltal Bannu has forwarded an appllcatlon in respect of
Dr. Muhammad Ismall Khan, Medlcal Officer (BS- 17) workmg as DMS DHQ Teachmg
Hospital, Bannu. In the subject apphcatlon the doctor copcerned has requested for
cancellation of his transfer order from DHQ Teaching Hospital Bannu to KGNTH Bannu
issued vide your office order dated 13.06.2013. The concerned Medical Superintendent has
also requested for retention of the servi(;e;s of Dr. Muhammad Tsmail Khan, MO (BS-17),
working as Deputy Medical Sﬁperintendent stating that the doctor concerned is helping
‘him in the administration of the mstltutlon

Letter of MS DHQ Teaching Hospltal Bannu along with appllcatmn of Dr.

© Muhammad Ismail; MO (BS-17), is endorsed for cominents, piease.

Encls: As Above.
- | (Mishah Riaz)
‘ ‘ ‘ ' : Section Officer-II
Even No. & Date
Copy of above is forwarded to:
1. PS to Secretary Health. : _ .
2. PA to Special Secretary Health. ' : A - ,

Séction Officer-IT  }

Copy also available on the website www. healthnwfp . ZOV. pk

HRD Building, Health Department Govt. of Khyber Pakhtunkhwa, Khyber Road '
: Peshawar Phone # 091-9210570, Fax # 091-9210419
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

--------------------------------------------------------------------------------------

Reminder 1%t

No. SO (E) H-I1/4-1/2013

To

The Chief Executive,
Group of Teaching Hospitals Bannu.

Subject: APPLICATION FOR CANCELLATION OF TRANSFER ORDERS,

I am directed to refer to this department letter of even number dated

08.07.2013 on the subject noted above and to state that Medical Superintendent DHQ

Teaching Hospital Bannu has forwarded «n application in respect of Dr. Muhammad
Ismail Khan, Medical Officer (BS-17), working as DMS DHQ Teaching Hospital, Bannu.
In the subject application the doctor concerned has requested for cancellation of his
transfer order from DHQ Teaching Hospital Bannu to KGNTH Bannu issued vide your
office order dated 13.06.2013. The concerned Medical Supe:rintendent has also requested
for retention of the services of Dr. Muhammad Ismail Khan, MO (BS-17), working as
Deputy Medical Superintendent stating that the doctor concerned is helping him in the
administration of the institution. _ _

Letter of MS DHQ Teéching Hospital Bannu along with application of Dr.
Muhammad Ismail, MO (BS-17), is endorsed to furnish comments at the earliest, please.

Encls: As Above.

(Mishah Riaz)
Section Officer-11
Even No. & Datc :
Copy of above is forwarded to:
1. PS to Secretary Health. oL

2. PA to Special Secretary Health. Atﬁe ,

T
Section Officer-11

- Copy also available on the website Www.healthnwfp;gov.bk

HRD Building, Health Department Govt. of Khyber Pakhtunkhwa, Khyber Road
Peshawar Phone # 091-9210570, Fax # 091-9210419

Dated Peshawar, the 8t July, 2013.
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FORM ()

{See Rude §)

. SELF-EELIANCE

DIRECTORATE OF SOCIAL WELFARE
CERTIFICATE OF REGISTRATION

—

ARSI

Registration DSW/Khyber Pakhtunkhawa/

I hereby certify that CA wellav & Acadamio Sasiac

T oy £ I s F e e gl ur - .
aause MU ies Haghael et N T e

has this day been vegistered wnder the
Volurtary Social Wellare Agencies (Registralion and Control) Ordinance, 1561

(XLVI of 1461)

Given under my hand and seal il Peshawar tHhis

day of. HERTRAEY,
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CONVENTIORN

ON 8% JAN: 2014
ON WEDNESDAY AT 12:00 NOON
AT KHALIFA GUL NAWAZ TEACHING HOSPITAL BANNU

SOUTHERN YOUNG DOCTORS ASSOCIATION
AGENDA

1. Service Structure

2. Job Description for BPS-19/20/21/22

3. NOCfrom FATA for those who select & qualified for SR/AP/District Specialists Post.
4. Policy for insurance of medical profession by the govt:

5. Regularization of the adhoc Doctors.

6. Restoration of the Distt, Specialist Post of District Bannu,

7. Provision of Doctors & Teaching Staff to the region.

8. Hard area allowances for Doctors of the area.

9. Other iImportant Issues.

roqr me | @ Talwat kalam Pak @ Speechs of the participants
P Ogl N?,:EA L}ﬁ @ Introduction of YDA~ @Speechs of the Presidents YDA KPK and Punjab.

® Lunch
Contacts Numbers
Bann Kohat/Karak D.I Khan/Tank Lakki/Naurang North & South Waziristan
Dr.ismail Khan  Dr.Nimatullah Or. Fuzil Dr. Falak Naz Dr. Ali Muhammad
0334-9026767  0334-8258372 0333-9961101 0300-5763117 Dr. Safdar Zaman
Dr. Israr Khan Or. Fazal Rehman Dr. Mahmood Jan Battani Dr. Taj Nawaz Dr. Dilawar
0334-8801007  0335-1570243 0344-5481817 0301-8077313 Or. Sultan Muhammad
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Dear Sir,

0/ 7

GOVT. OF KHYBER PAKHTUNKHWA
'z:STABLISHMENT & ADNN: DEPARTMEL
(REGULATION WING) |

No. SO(O&I\JI)L&,-\D"J 13,:Ub
. Dated Peqhuwm the 26" July;-

To , : .
All Admmlsrrar ve: Sekretanes,
 t6 Govt. of t(hyberPakhtunkhwa
Subject: POST ING[ RA‘\IbFLR ,_ '\' B

Lol refer 1o the subject noted above “nd Lo state thaz t

postlng/tranafer of the off

| am directec
ficev B5-11

Cc-.frpeteﬁi Authority has beef\zpleased 1o dlrect that the
upio BPS-18 may be made at the tevel of the Uepartment concerned m consultation w

Minister j.charge. Howevar, the posting/transfer:

‘of the ofhcers of BDS 19 and above 1

er pakhtunkhwa.

be made?aﬁ:er seeking prior cpproval of the Chnef thster Khyb
2. | am, further, dir_lacted'to requ’es_t,that'th!@% éboye d]rectiohs.;-)fthe compe’
aut—l{orit\?;‘é‘.h'ouldbe strictly-complied with. = ] ! SR
| ' 5 - R
3 ' ours falthfully
e = |
- . ' —",\, . . i .
‘ i P (Kh A BAKHSH) [
i T | A DEPUTY ScCRE‘“AR\’ {'R*g' -1 "
"Copyforlnformatlon~ : : O A :
. Prmapal Secretaryto C;overr’\c;}r;,}hybe .akhtanhwa Peshawar : B i ;
PrmupalSecretarytoChlef Mlmster, Khybzer Pakhtunkhwa Peqhwm 2 !
’ i shawar

|PS to Chief:Secretary, }}
PS-to Addtttonal Chiefp
PSto Addltlonal (‘hief

e w e

Copy t:?'

Lol Al A lt:on,alSec.eta
.2 A!I Cr—puty Secretane=~,§ 3
Pz 5t section O fiu:.l‘" iniE
b K\ i
DR i
H .7




" GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT ‘

© NO. SOH(E-V)2-342/2007/Dr Katim Shar ’
- Dated Peshawar, the 18" May, 2015

The Medical Superintendent .. L A

e DHQ Hospital DIKhan. :

Subject: RELEVING OF DR. IRUM BATOOL HASHMI SR.G'YNAE DHQ

! -~ HOSPITAL DIKHAN. o v i
| am directed to refer to your office order No. 3902 06/PF dated 14 5 2015

and to state that the Provincial Health Department expressed its utmost d:spleasure to

your this kind of action which leads to a clear violation of the instructions of the

Pirovsnmal Govt of Khyber Pakhtunkhwa.

| . :
! You have already been directed by this Department to refrain from..
| ' W

relnevmg of officers of (BS-17) and‘ above and also refrain frorr'i"direct corresbondence

wnth the Provincial Health Department vide this Department letter dated 29.4.2015. It is 5

also peitinent to mentloned that postmg/transfer of officers, of BS 17 and BS-18 is made
by proper approval by the concerned Mmlster of the Department vide cnrcuiar 'of

Establlshment Department dated 26.7.2014.

it i hereby duected you to withdraw the above mentioned off:ce order
under intimation to this Department THROUGH FAX BY TODAY posntwely and

explam your position as to why disciplinary proceedmgs shall not be initiated agalnst

you under the Govt of Khyber Paifhtur:khwa (EfflClency and Disciplinary) Rules, 2011,

SECTION OFFICER-V

l

L - /&HINM-/:M‘&—)— ———
i

l

! |

E ndst No Date Even.

-
P

(,opy to thk -

Director Genelal Health Sesw es Khy ber t-’axhtunkhwa
..Section Officer-1 Health' Departmem '
District Accounts Officer DiKhan.
- PS to Secretary Health Department. .
PS to Special Secretary Health Department
PS to Minister Health Khyber Pakhtunkhwa.
Dr.irum Batool Hashmi Sr.Gynae DHQ Hospital Dishan. \p

~ o oih ifs,» N .-A"'

|

SECTION?)FHC“TW'\




~ TheChief Secretary

Khyber Pakhtunkhwa.

UNLAWFUL ACTIONS/IRREGULARITIES OF DR. JEHANGIR IKHAN CI'IIEF EXECUTIVE
GROUP O OF TEACHING HOCPITALS BANNU.

P S o5 poctfu[iy your kind attention is move to the unlawful activities of the CE Gr oup of

.'!'r:zu;l‘vi_i_wg !'itiéﬁzillc]ls Bannu Dr. Jehangn has beon ace:gn«‘d the dutxes of CE Group of Teachmp Haospitals
.- I[ - . ; ,
H nnm !lowuw 1itis pertamcd to muutron that the said CE was unlawful / extra powers due to which

mw:.‘s Bb .I J and éhove have been deprived of their due rlghts Due to the above circumstances, there

. h
RN

4 on in K(-N Il.mnu

TS b

.mr'fore requested “‘.dt an enqum/ may be conducted into his activitics as Cr

E htmtp l.. o ‘rhmg e ;;Etais ﬂannu and a fuihn 1e Chief Executive may be posted in the public inwerest.

S i 2 e A \\
R XA N\ 1O\
Dr, Muhamm; d Ismail Khan

President Yourig Doctors Association Southern Region KPK




STATEMEIST OF DR. MUHAMMAD ISMAIL KHAN MEDICAL OFFICER KGN TH, o/

BANNU......ooiiinini s cssseecsseenesessaeressessseseoseeeseooees LPETITIONER

Stated on oath that Dr. Muhammad Jahangir Khan was appointed
as Assistant Professor (Paeds Surgery) at Bannu Medical College on 16/03/2009.
After taking a charge on 17/04/2009, he remained absent from duty wilifuily
- and deliberately for more than three years from 17/04/2009 to 10/07/2012. He
was served with a number of explanations & show cause rotices from time to
time by Chief Executive KGN TH/ Principal BMC and Secretary Health, KPK to
resume duty but he did not bother to either return to his duty or respond to a
series of notices/explanations even to the wide-spread news papers
advertisements issued by the Health Deptt; He enjoyed by drawing all his
salaries and basic science incentives and allowances from BMC of his absence
period thus causing having financial loss to treasury of Pakistan. All
explanations/show Cause notices and press cutting are attached for ready
reference. Dr. Jahangir was assigned the charge of Additional Chief Executive
_illegally by the Chief Executive Dr. Shafiulllah and Dr. Shafiullah CE was served -
with explanation by the Health department in this regard.

Dr. Jahangir is basically a (BS-18) Assistant Professor of Paeds
Surgery. He was a promoted (BS-19) as Associate Professor of Paeds Surgery on
adhoc basis for the period of one year then he again promoted (BS-20) as
Professor of Peads Surgery in 14 June 2013 on adhoc basis for the period of one
year (Twe time excelrated promotion in adhoc is itllegal). On 28 October, 2013
the Health Department gave additional duties of Chief Executive Khalifa Gul
Nawaz Teaching Hospital Bannu as for your kind information additional charge
rules explained in DDO handbook CH-7 (143) and Govt. of KPK Finance
Department letter No.FD(SR-1)3-19/92 dated 12.08.1997 and in the same case
FD(5R-D)3-2/2000 dated 18.11.2013. The post of additional duty is not more
then (Six) 6 months after that the post shall be treated and having been
abolished and its duties mentioned becoming part of the normal duties of the
original existing post.

Prayer:

1. Dr. Jahangir is no more CE according to law. :

2, Recovery should be made of the salaries and incentives / allowances
of his absentee period (He was not illegible to get basic- science
incentives and allowances because he was on Assistant Professor Post
on clinical side). : '

3. A full time Chief-Executive should be appointed for the group of-
: Teaching Hospital Bannu. , : '

He has four key posts in a ‘time:

i) . Professor of Paeds Surgery and Head of Department of Paeds
_ Surgery: ’

i) Chief Executive Group of Teaching Hospital Bann

iii) Project Director Bannu Medical College.

iv) Project Director Gaju Khan Sawabi. AN

He has using three Cars in a same time:
i) Staff Car bearing régistration No.NWFP A-1329(Bannu). )
i) Staff Car bearing registration No.NWFP A-1328 (Bannu). ‘ \
fii)  Staff Car Project Director Gaju Khan (applied for) Lﬁ

He has received TA/DA of Gaju Khan Sawabi from Bannu account

uifice as well as Gaju Khan Sawabi. He has also receiving convince
allowances. ' '

3‘-- -




for his wrong deeds who i3 still behind the bar Wthh can be check
from LRH Peshawar.

ii),. ~ Group of Teaching Hospitals Bannu as well as- Gaju Khan Medical

College are situated in opposite corner of KPK and they are full time .

- Job s6 how he can run so many institution. .
i} He did not attend the OPD and OT in KGN Hospital for so long. He
- remained absent all most in KGN. :

'_Prayer:

i) Recovery should be made from him. - o : ' / N
it) He should be bound te his original post to serve the patient.

BRIEF OF CURRENT SEVERE PROBLEM BEING FACED BY THE STAFF OF GROUP
OF TEACHING HOSPITAL BANNU. -

Ccnszruct*ve / Developmental activity were not made / ignored by the

Cﬁief cxecutive, contrary to this strong tenswn has been created among the .

fo f = '\ef‘mno Hospital.

The i‘lOSD’td'S ‘has beer* badly suffered due to this Biased / Harsh
at*‘tude

- The OPD laboratory test, X-rays decline day by day.

1. Biased behavior of Chief Executive of Medical Superintendent. .
2. Withdrawn.the powers of DDO from Medical Superintend and delegate.
- powers of DDO to the Medical Superintend.

3. Issuance of detailment orders. ~

4. Reliving orders of (BS-17 & above) w1thout any enqmry :

5. ~emoval from the "services, (BS-09 & above) and then remstate

- without legal procedure.

6. - . Posting and transfer of the staff /-doctors / nurses / paramedlcs /
Class-IV etc-among the three hospitals whereas the ‘Govt. of Health.
department has clear policy that general duty policy is abolished. *

. Prayer:-

He did not comply the order of the Govt. whereas he strlctly dlrected by
the Health Secretary. ,

» We demand stnctly distiplinary action should be placed against him.

- Conversion of private rooms in DHQ / W&C hospitals in House Offlcers ’

residence. Urology and Paeds surgery wards in KGN emerge in ENT and Eye
wards whereas both wards are converted in a HOs resrdence

Prayer:- .

1. He deprived the pat*ent from their basic nghts as we l‘ave alrgady
burden of IDPs in Bannu.:

He stay in female student hostel in KGN whlch is morally and legall
“un-bearable

. 2 R

{Dr. Muhamm d Ismail K‘*an)

~

i} He is known for his misdeed in the Healt‘m Department since he was af .
medical officer. One of his brother whom he was using a front man

/’/ﬁﬂoff.cer KGN TH Bannu.

B NN .



IN THE PESHAWAR HIGH COURT BANNU BENPH

_ Writ Pet:t:on ’\.0 O ;Z of 2014 o7 e

Dr. Muhammiad IsmaiI‘Khan s/o Umer Khan : ;”,’f:’;;"’
R/O: H. No. 68-A, Phase-|, P
Bannu Township, Bannu ey o
SERVING AS; e
Medical Officer in the DHQ Teaching Hospital Bannu . S
But deputed; to perform duties at A e
KGN Teachmq Hos pltal BannuUerve-aus TR PETITI 'Q'

H l; -5 ' ’

SRR 1"’:}?0{/3

The Govit-of KPK througﬁ 1ts -

1. The C h:ef Secretary, govt of KPK, Peshawar
2 The Secretary Health Depaﬂment, Govt of KPK, Peshawar

3. The Dlrector General Heaith
Govt of KP. Peshawar

4. Di. Muhammad Jeliangir Khan, Holder of the offices of
iProfessor (Fuediatrics Surgeon) Bannu Medica; Jnllege tnin
«wand Cruef Executlve Group of Teaching Hoqmtale, Bannd’. )

SSR— ‘ — -RESPONDENTS

e e

WRIT PETITION UNDER ARTICLE: 109(1)(b)(ii} OF
THE CONSTITUTION OF PAKISTAN~1973

With a‘ view to drge,andﬁ 'enéblej this Hon'ble Court to require the
Respondent No.4 as to under what aufzhoriéy of lav: he is holding the pisblic
offices of (1) Professor \Paedna*nc,ox »ar‘mu Medical College Bannu and

(2) the Ch.ef Executive Crmw of !L:i.f'lh[ rFlospitals Bannu; and as to
under which. authorrty of iaw tn(, R;znondem No: 2 1o 2 have facilitated/
issued Nomr;ea'mpn No. SOH- 1/15/3*5/2013/&.:’ C nec 14-5-2013 and
Notification No. SCH-I/HD/ BMC/2013 dated 28-10-2013 for appointment

:of the Rc,..poncent No.4 on the ibid d posts;.the Petitioner above named

eamestiy lays before this Hon'ble Court the following facts and grounds;-

. .'
S
E&r-n_\s*:’,’:‘m LT:Z??-—‘&'J

Copies of the impugned Notificalions are fies herewith and marked as Annex YA1&2T
Lf-;gfzes_tiv_.ei,v_f - : A . N

-~

L‘ :
R dmu snal Refisizar
.ﬂ., -
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AL

(BPS-ZO) vide' Not|ﬂcat|on dated 14-6-2013 coupled with aSS|gnment of .

1. That the ‘Petitioner posted as Medical Officer in DHQ Teaching
Hospital Bannu but has been detailed by the Respondent No.4 to perform
his duties in KGN Teaghuing Hospital Bannu. It is pertinent to meriticn that

~the Petitioner above r1amed is also holding the office of the Pregident of -

Young Doctors AQsocnat;on (Southem Region) KPK and in his capacuty as
Preeldent of ‘Young. Doctors Asscciation, .the Petitioner is bound to
high!light any illzgality or irregularity committed with Doctors and try to
negotiate with the administration for redress of the collective grievances of

Doctors/Members of the Association.

2. That the Respondent No.4 was selected by the KP Public Service
Commission for appointment as Assistant Professor of Paeds Surgery
(BPS-18) in Bannu Medical College Bannu and was appointed as such by
the Govt of KP vide Notification dated 16-4-2009. He took over the charge
of the post on 20-4 -2009.

Copzes of the Respondent No. 4's Appointment Order and his Charae Report are filed

herewith and marked as Annex “B/41 &2, respectively.

3. That after tak}ing over charge as Assistant Professor in Paeds

- Surgery (BPS-"—’48\ in:Bannu Medical College Bannu, the Respondent No.

4 opted to absent hlmseif from his duties without leave and remained
H l x

absent for a ipe IOd cf rore than three (03) years fron: 01-12-2008 as is

evident from 13 x lztters exchanged by the Principal Bannu Medical

College Bannu. and the then Chief Executive Group of Teaching Hospitals

bBannu with the Respondent No.2 above named.

Copies of the 14 x Lellors ragarding absence of the Rospondent No,_ 4 trom dutly without
leave are filed herewith and marked as Annex “CI1—1:/§,”.

4. That it is pertinent to mention that the ibid correspondence indicate

- that the Respondent No.4 was promoted as Adhoc Associate Professor

(BPS— 19; durlng the period of nis absence from duty vnthout leavs It is
further pertxnenu to mention that the Respondent No.4 ‘oniy appesied =t

Bannu for his actlve ‘duties when he was appointed as Adhoc Professor

i buneh

Mt ay e N oyt i et

B L IOV

L =
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5. That the Petltloner above named craves leave of this Hon'ble Court
- ' Lo reoroduoe hereln verbatim extract items No. 6 & 7 of Appendix to the
Govt of KP Healtn Deoartment S Notmoahon Na. SOH-1/HD/B8-76/07 dated

05- 4 2007, which ‘preccnbes the ouc\lmcattons requ1red for appointment to
the posts ‘of AﬁSOC‘dt(‘ fofessor (BPS~ 19“ and Professor (BFS-20) in the '
Spe01alty of Pedlatncc as li['ld(’l’ -

S.No_|. Nqnj}pnclaturo i, 1er1h"nm.n Qunlificntlon 8 Exporionco [ for Appointmont
8| Avnoglile Profevnor W TMBBET or Sauivatont  modicid Guitificafion”
f- Modicing, Genoral i | rocognizad by the councll; und
Surgery, Eye, ¢
: Gynecology, ENT, (L) FCPS/MS/MD in the rospoclive uubjoct or
Podiatrics and all oquivalont qualification in tha .,pocmlly rocognizod
other Specialties by the council with thrce papers on Research ~ Work of

e . co which at least two shall be as Principal Author in  his
BEEAEE : - capacity of Assistant Professor in the relevant speciaity |

A Y . I * published in a Standard Medical Journal,
iy oo L : Experience
' ‘ ) Five years teaching experience as Assisizit Frofesser it the
! relevant subject. ; . -
7. Professor ¥ ((a) MBBS or equivalent medical qualification |
_———_(Ali \_)pe(,IaltlE‘S) recogmzed by the council; and

(b) FCPS/IMSIMD  in the respective  subject  of
equivalent qualification in the spemal\y recognized by
: ) tiwe council with two papers on Research Work in the
; relevant specialty publ:shed in a Standard Medical
- Journal as Principal Author in the capacity of
Associate Professor.
Exoperience
a) " Three years teaching experience as an Associale
professor in the respective subject and a total teaching :
experience of Eight years as Assistant Professor and ‘
Associate Professor; OR

b s e

. by  Nine years teaching expenence as Assistant 1

. _ Professor and Associate Professor in the respective i
S subject {

{

.lt is pertment to mention that in view of the above provisions, the
Respondent'No 4 is not yet able‘/quailfled for his appointment as A_ssocaate ;
Professor (BPS ~19) then what to say of his appointment as Professor

(BPS-20), ‘bacause he has been appomted and has taken over his charge
as Assnstant Professor (BPS-18) on 20-4- 2009 therefore il 14-6-2013
(i.e. the Jate o, his adhoc appointment as Professor) the said Respondeot
No. 4 has ﬂot yot gained teaching -experience of Five (05) years a

Assistant Professi.)_! (3PS—»18) even aftér counting the period of mare than

three (03) yeafs or his absence from duty without aeave from 01-12- 2009

onward) then what to sav of his fitness for appointment as Frofessor

Uy LS A WAL -5

(BPS—ZO) which needs three (03) years teaching experience as Associate

Professor or Nlne years teaching experience as Assistant + Associate

e

Professor in the respective subject. As for as ability/ fitness of the .

0 eodd — P/4 ]

E




Respondent No4 for h[s appomtment as Chief Executive Group of
Teachlng Hospatais Bannu is concerned, Rule: 3 of the KPK Mecl;c

Institution Rules—2()01 is very much clear to say that “no person shall

gradula_te medica"l management science qualification from a reputable
institution with experience in health related management/policy with
10 years eXperience. Retired Senior Civil Servants and arimy
officer/personnel with experience in senior administrative position
are also eligible. The maximum age shall be 65 years”. Now when the
'Respondent-No.%l admittedly belongs fo teaching cadre and has nothing to
do wifh Management Qadre and is still serving in a junior rank/pay scale of
BPS-18 then how:'jhis z_sippointments to the Senior Scale Management Post
can be j'ustified7 Even otherwise appointment on adhoc entails the
emergent appo:r‘tmeni of a duly. qualsf:ed person to a post for interim

period till anilablhty of a nominee vy the Public Seirvice Commission

through normdl proce<s of sefe tion, Therefore, appointment oi the
Respondent No: 4 on any of - me |Uld posts cannot be justiied by any

- stretch of [magmation, }avxl or logic.

6. That lack of thei required qualification/ability of the Respondent No.
4; for his appointment fio the most responsible post of the Chief Executive

Group of Teaching Hospitals Bannu; has given rise to numerous

administrative pfoblerns because of the incapable, irresponsible and

- No. 4 never spares no one without subjugation who (of whatsoever high
rank might be in the G'roup‘ of Teaching Hospitals Bannu) tries 1o be fair in

the performance of his duties against the personal wishes of the

Respondent No. 4 for example;-

Jamshed, MS KGN Teachmg Hospital Bannu, vide Office Order

L %’a“u HAVAT 1F
i Baanu *.chch

el e

be appom_ted as thef Executive, unless he Apossesses post-.

immature altitude of the Respondent No.4 in handling adminisirativa |

problems ef the Group of Teacning Hospitals Bannu, for, the Respdndenf

a. Staf‘f Car’ and DDO powers were snatched from Dr L

.....



| ; . )
B. Unau{ho izéd ‘and unnecessary interference  in thgj
performance of the: duties of Dr. Jamshed MS KGN TH Bannu,
who when-appolnted Dr. Rehman Gul, DMS(Admm) KGNTH to look
after the dutles of iIMS KGNTH, vide Office Order No. 101 dated 12-
11-2013, was mterfered with vide office 105 dated 12-11-2013 for
cancegllation of the ibid office Order issued by Dr. Jamshed and
theh at his own accord issued another office order hearing e
same number <and date entrusting the duties of MS KGN TH Barnu
to Dr. Rehman Gut in absence of Dr. Jamshed on leave/tour olc,
which is nothing more than a whimsical childish act and
unprecedented example of irresponsible attitude.

% s Copies of the Office Order No.101 dated 12-11-2013 and No.105 twice dated12-
: 11-2013 are filecd herewith and marked as Annex“E/1M~-3" réspectively.

C. Mr. Imran /lgli Khan, Director Finance KGNTH was refieved of ;
his duties by the %iiespondent No. 4.a't his own accord and directed
to report to Direb‘éor Estaiziishment office of the Auditor General of
Pakistan, Islamabad. The said Imran Ali Khan approached the

Respondent. No.2 in writing, who admonishingly directed the

Responderit- No. 4, vide letter dated 19-11-2013, to refrain from

o

unauthorized interference in the duties of others.

¢ " Copy of the Respondent No.2's letter dated 19-11-2013 is filed as Annex “F”.

’ d.”  Dr. Wilayat Khan, DMS(Store) KGN TH Bannu was removed v
' from his dutles and replaced by Dr. Aziz Ur Rehman of ENT
Departmem vide Cffice Order dated 20- 2-2014, which had to be

reversed by the Respondent No. 2, vide letter dated Q4-3-2014.

Copy of the Resnondent No.2's letter dated 04-3-2014 and _Young Doctars'
Association letter dated 11-4-2014 is filed herewith _and marked as Annex
“Gr(1&2, respactively,

e. Dr. Muhammad Ishag Principle Medlcal Officer (BPS—ZO)
and DMS(ACCIdent & Emergency) in KGNTH Bannu was
whlmsmally relieved of his duties by the Respondent No.4 atahr

ileqd To#:"v) :

own accord and directed to report to the Respondent No..
i~ i Office Order No. 1274 dated 10-7-2014 while depui i D{ V‘..
' Addm 7x1¥2§-r:stra'/b Khan, Dentzi ~urgeon to pedform the dutigs of D\ﬂ&;"'

| O\'O»ftf/q “'"”'"“P : t
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. Surgrca! L.rorogy and Paeciatrics Wards/Departments in KGNTH

Emergency)‘ n KbNTH Bannu but on the same day i.e. 10-7-2014
another offtce order of the same number has been signed by the
said Respondem No 4 speaks that in compllance with telephonic

directions of tre Respondent Nc. 2, Dr. Muhammad Ishaq has been

relieved of hrs dutles at KGN TH Bannu and directed to report to

"the Respondent’ No 3.but on the 3 day i.e. 12-7-2014, vide Office

Order No. 1312 the earlier transfer ordérs were withdrawn, which
is-nothing'but a wo_rst type of mockery with a senior medical officer
by his junjor.

Q,QQLQ.Q_Q;(J??RilLlDO Qifice Qrdors No, 1274 ai ,utmmnctum 10-7-2014 sl

withdrawal Office Cirder ko, 1312 cdated t2 7.2013 are filed horewith and marked

as Annex “'-IM-%" respectlvely_ ..
. ‘ !
! ; o
f. Another :_'exampie of whimsical performance of duties by the i

Respondent No. 4 is-that Mst. Imrana, Female JCT Cardiology in

KGN TH Bannu ‘was removed from service vide Office Order No.
1700 dated 03 0-2014 but was re-instated at his own accord
without any representauon vide Office order No. 1794 dated 02-10-

2014.

Copies of both the oifice orders no. 1700 dated 03-9 2014 ’nd No. 1784 dawed
02-10-1994 are frted herewith and markad as Annex “JI1& ', respectively.

[NPGRS USRI

L g. Bécause of the aforesaid immature and irresponsible service

attitude of the Respondent No.4, the general condition of the Group
of Teachmg Hospitals Bannu is that no fair and senior doctor is
willing to serve under the Respondent No.4. Resultantly 70-80%
posts of Doctors in KGN Teaching Hosp:tai are lying vacant. There

is no mcumbent of the 20 x posts of Senior/Junior Registrars of the 4{

10 x Departments of KGNTH, no Specialist of the regular. rank of

Professor and ‘Associate Professor is available in Bannu and if

avarlabl.,. then his Ward/Department is not functronmg, 2.g. "

and anate Rooms in DHQTH & W&CTH have been converted mto
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monopolist i.e. the Respondent No. 4 and his three other close

accomplices. This sharing of accommodation with young/immature
girls is not free from apprehension of social problems about sexual
harassment of the young girls of 1%t year MBBS by their teachers/
doctors. who are not obliged to obey any law or morality. It is
further pertinent to mention that the said Respondent No. 4 is a
regular Assistant Professor (BPS—18) but is so powerful that none
of the Medical Superintendents (BPS-20) of the Group of Teaching
Hospltals Bannu can take any independent administrative action
without his sweet will and wish otherwise the wrong doer are
forthwith booked and sent to the pavilion of the Respondents No.
2&3 under the orders of the Respondent No.4. [t is for this very
reason that, durn*g his tenure as Chief Executive Group of Teaching
Hospitals Bamu since October 2013 to December 2014 eight (G8)
Medical Supermtendents have been- transferred out of Bannu.

Round aoout 15 Specrallets Doctors have arrange either their

e e T

transfer to othcr stations or to Projects out of the control of the
Chief Executlve Group of Teaching Hospitals Bannu or resigned or
got pre—mature; retirement from service, whose replacement is still
awaited @nd their duties have been entrusted to Junior Doctors.
Such is the dilemma of Health Service provisions by the
Respondent No.4. The nigh handedness of the Raspondent io. 4

may further be appreciated from the fact that after relieving the 1
Director Finance of KGN Teaching Hospital Bannu his duties were |
entrusted to the Accounts Officer BMC Project namely Mr. Liaquat
Ali. During this period the hospital's cash chest/safe was stolen

alongwith a cash amount of Rs 3.5 Million but no one dare to ask

as to who has stolen the amount. A sum of Rs. 8 Millions allocated
during FY—2013/14 for accident emergency fund in KGNTH Bannu
was left to lapse as its expenditure did not suit the personal wishes

of the Respondent No.4. It is pertinent to mention tnat‘the 3.«@3% .a

1.1;

Directorate General of Momtorzng & Evaluation (Govt of KP):ha

:\

also to some extent cornmented upon the performance of I<G

Bannu,'vice their letter dated 02-6-2014.
Gopy of the DG MAE letter dated 02:6:2014 s filed herevﬂt_,,a“’"‘.-':;:“

Annex “K". oA
| Ce««\cq — LS
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the Petmoner sees no remedy except to besecch before this Hon'ble

LIRS 3 e Wi sy,

Filed o -
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7. That in the aboye statc o affairs, the Peuuonor ceng I'Jre':slder*"’dl"‘

.~“_‘

Young Doctors Assoz iation was bound to point out the srregulanties flrst!y
to the Respondent No. 4 persona!ly but when he did not pay any heed to
redress the common dootorswcumwpubhc grievances then the Petitioner
had to take up ‘the same with the concerned officials including the
Rospondontb No 283 in a representative capacity through issue of press
statements as’ woll as through wrillen complaint daled 11-11-2014
addressed to the Respondent No.1 then the Respondent No.4 firstly
:ssued to the Petitioner a warning letter No. 2005/CE/KGN dated 26-11-
2014 and then relieved the Petitioner of his duties at KGN TH Bannu and
directed to report to the Respondent No.3, vide letter No. 2020/CE/ dated
28-11-2014.

Copies of the Petmoners complaint dated 11-11-2014, Respondent No. 4’s warning fetter
dated 26-11-2014 ‘and Petitioner’s relieving leiter dated 28-11-2014 are filed herewith and
marked as Annex “J4/1 =37, rcspe'ctlvew

8.  That it"is‘; evident from records that the Respondent No.4 is not
qualified to hold either the office of Professor (Paediatrics) even on Adhoc

basis nor {nat of th f‘hef Executive KGN Teaching Hospital Bannu, as

U U,

yet the hespoxfw"je its No 1 to 3 have turned their ears deaf and dum over
the hue and ory belng made by the Public at large as ‘well the Doctors

P

Association at Bannu and are not ready to rectify the illegality by removing

the Responcent No 4 from the usurned post of Chief Executive Group of

oy I o e

Teaching Hosputals Bannu for managing the hospitals properly. Therefore,

Court for grant of remedy against the illegal usurpation of the post of Chief
Executive Group "‘ Teaching Hosnitals Bannu by the Respondent No.4;

inter afia: on the following grounds;-
A - GROUNDS

(A). That the Petitioner has no other alternate and efficacious remedy

for bringing-the |ch in action against illegal usurpanon of the post of Chief
Exeout:w, Group 'of Teaching Hospitals Bannu by the Respondent No.4, :
whlch has caused worst type of detenoration in delivery of health seNEC§§
{o the ailing- inhabitants of this backward part of the KPK and‘

astage of the hardly earned national exchequer allocated:fQ

epitd —— P /4
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S(B) . That arefll'study of Rule: 3,13821 of the KPK: Medical institulion
Rules—2001 cugg, to that the Chief Execut’ive' is the highest office who

: supervnse tne performance of medlcal and health care institutions because
| of being a repomng ofﬁcer over the performance evaluation/annual
confldentral reports of the Prmcspal/Dean of the concerned facuity of
Medical College as well as Medical Superintendents of the Teaching
Hospitals. Only thlo aspect of the duties and responsnb;lttles of the Chief
Executive suggest fhat the incumbent of this office should be senior and
mature person, for |t “annot be expected of a BPS~18 officer to superusc
and report ac,,curately upon the perfermance and coadust of a BP S—-’)(‘
officer. Therefore, appointment of the Respondent No.4 to the otﬂce of the
Chief Executive is‘ not only ‘against the principles of administrative and
bureaucratic _hierarchy but is creating the sense of deprivation and
degradation. sin’ionést the senior, able, responsible Doctors which in turn
result in deterzoratlon of the reqwred services. Therefore removal of the
Respondent No 1 from the ibid p»w"f‘ offices becomes extremely essential

in the best publlc :nterest.

(C). " That since the Respondent No. 1 to 3 have been instrumental in the
illegal aopointments of the Respondent No.4 to the public offices at Bannu
as well as Swabi because of favouritism; therefore, they do not pay any
heed to the“hue and cry of the public. Therefore the instant Petition is
lawfully maintainable for compelling the Respondents to do what the law

requires them to do under Article: 4 of the Constitution of Pakistan—1973.

(D). Thatit is est tablished on record in the shape of the recruitment rules
as well 38 the Govt's: notlflcatlons (whercby the Respondent No.4 has
been appointed {3 3 different appointments in district Bannu and Swabi)
that the Respondent. No.4%is neither qualified to hold the public office of

* Professor (Pafeds :Surg) in Bannu Medical College Bannu nor qualified to

U hold the public office of the Chief Executive Group of Teaching Hosp:tals

Bannu icrcforo "being’ 1Iiega] usurper of the public office the
Respondent No. 4 is llab!e to be removed from the ibid public officesarzd

‘:jlrectzons are to be 1ssued to the Respondent No. 1to 3 to 8990‘”‘
il . R

/(a

'xﬁnﬁﬂ
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'fully qualmed personable to shoulder the heavy responsxbllltles of the ibid

oL

l-‘z'

" public offices appro;frlately

(E). That even: othervnse the lmmature and irresponsible attitude of the
Respondent No. 4 m absenting hlmself from the performance of his duties
without leave, haras ing lllegally even the Medical Supenntendents of the.
Group of Teaching Hospital Bannu, Senior Doctors, Nursing and Para-
medical staff of the Teaching Hospitals Bannu are sufficient for his
removal from the it?ld public offices.

(F). Thatto. favour the Responderit No. 4 in his appointment to the ibid
public offices the relevant prowssons of Health' Department (Govt of
KPK)'s Nolllicclt:o“ datcd 05-4-2007 and Rule: 3 of the KPK Medical
lnstitutlon Rules—ZOOl have fully been bulldozed. Therefore, the instant

Petition is iawfully malntalnable for directing the Respondents to do what

 the law requnes them to do and to refrain from doing what the law does

not allow them to do

(G).- That oven ad~hoo appointment of the Respondent No. 4 10 the itd
public offices is violative of Section: 4 of the KPK (Appcintment
Deputation, Posting end Transfer of Teachers, Lecturers, Instructors and
Doctors) Regulatory Act=2011, firstly because he does not possess the
required qualification and secondly because he is not domiciled of the.
Southern districts of KPK. Therefore, he is liable to be removed from the

ibid public offices.

(H) That counsel for the Petitioner carves leave of this Hon'ble Court 10

urge more grounds at the time of hearing of this petition.

PRAYER

9. in view :of the above humble submissions, it is earnestly prayed that

thls Hon'ble 'Higf]h Court may gtaolously be pleased to:-

(a). To require the Respondent No.4 to show cause es to under

what authonty of law he claim to hold the public offices of Professor

(Paedlatrlo Surgeon) in Bannu Medlcal College and that of the

Chlef Exec itive Group ol ‘ear*ln“‘o Hospltdl~ Bannu; AND ‘\
{ o — ¥ / i 7 o+
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~- (b) In case

the effect that he lS legally qualifie

then the Writ of Qou \Nerranto

the Remondent No

‘Respondents No. 1 o 3 may
duly qualified full time Chief Executive

‘immediate appotrtme

4 from’

nt of a2

of faﬁuue of the Rcspondcn
d to hold the ibid pubtic offices

may please be issued for removal of

t No.4 to show caese o)

the ibid public offices and the

please be directed 10 a.range

Group of Teachlng Hosp:tal Bannu

i
i

(c). As a matter of INTERI
graciously be pleased to restral

exercising the powers and functio

Teaching Hospitals Bannu in the best interest of public at iarge

(e). Any other relief, which

circumstances’ of the case, may also be granted.

sy
[ 4
s
s

Bannu . ‘ﬂzi. =
Dated:- VS- IQ-*-ZOJ'_"\ ‘
i

.§~
:

The Govt of KPK, Healt
The KPK Medical Insti
The KPK (Appomtment

it is r*emfled tha

Petitionei) no suoh hke Wn

Court.

Lecturers, Instructors an

M RELIEF this Hon'ble Court may
in the Respondent No.4 from
ns Chief Executive Group of

may be deemed Pproper in the

Prayed accordingly: in the interest of justice.
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PETITIONER

- Through:-

-ﬂa«ki,; |

SHER MUHANMMAD

HAN

';-"IAdvocate High Court at Bannu

LAY

BOOKS

The Constltutlon of Paklstan ~1973.
h Department’s Notification date

tution Rules—2001.

Deputation, Posting an
d Doctors) Reguiato

CERTIFICATE

1 1

ry Act-—2011

{as per information furnishe
t Petition has ¢ .arlier been filed

d 05-4-2007. .

d Transfer of Teachers,

d to me.by the
this Han'ble
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Advocate for the Petitioners
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Muhammad Qudsi, relatlve of petf“oner

;- #»***’K* '

Local Bar is observmg strrke/ sad demjse
on ihe caH of Provmc'al Bar council, due tq brutaf attack

by terrorﬁ.u at  Army Public School Peshawaz". -

1
Ac;oumed to 24,12, 2014. :
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- NOTIFICA'I'ION

.NO.E&A 'ealth‘ 5/ ost"

15, PAs to ail the Deputy Secretanes, Health De

N GOVBRNMENTOF' : 'pll:li"PAkl-l'rUNkriwA_
2 HEALTHD PARTMENT 2

' Pntcd Peshawa: thc 28"‘ Octob:r, 2014 ;

014 The Competent Authonty has‘

been pleased to unpose ban on all kznds of poshng/transfer in, Health
) ".Departme ‘ :‘with Imedrate effecth]lfurbher order o .
Ban shall . not be apphcable on the r: ommendees df Pubhc Servrce
' fComrmssmn, arrival from: 1eave/deputatxon and: where desu'ed by the
: competent authonty in @ugenaes of servrce/ greater publrc mterest

SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA
: ' HEALTH DBPARTM‘BNT

. Endst No & date even.
" Copy forwarded to the:-

Accountant General Khyber Pakhtunkhwa, Peshawar NEE
- Director General Héalth Services Khyber Pakhtunkhwa, Peshawar o
. D:rector lnformatlon Khyber Pakhtunkhwa, Peshawar

All C}uef Executives ofAutonomous Teachmg Hospntals Kﬁyber Pakhtunkhwa
. Director PHSA, Peshawar, - L

. Chairman HRA, Peshawar )

. Deputy Director LT, Health Department

8. . All Section Officers Health Department, -

9. All District Health' offi Tcers, Khyber Pakhtunkhwe
10. All MSs DHQ Hospitals, Khyber Pakhtunkhwa;

o,‘,.,ﬁum:-

.- 11..PS to Senior Minister for Health &IT, Khybcr Pakhtunkhwm .
- " 12.PS to Secretary Health; Khybet Pakhtunkhwa '
© 13, PS:to Special Secrétary Health Depaitment,

14. PAs to Additional Secmary (Estab) & (Dev) Heelth Dep;mmem




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No._ 285 /ST Dated 24 /3/ 2016
To
The Chief Secretary,
Peshawar.
Subject: - ' JUDGMENT

I am directed to forward herewith a certified copy of Judgement dated
18.3.2016 passed by this Tribunal on the above subject for strict compliance.

. Encl: Asabove

~ \%Wf

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




@&’FIGE OF THE
CHIEF EXECUTIVE GROUP OF TEACHING HOSPITALS BANNU

Khyber Pakhilunkhwa, Paklstan

OFFICE ORDER

. 13-.. Consequent upon commitment to perform dutles honest!y andll

' devotedly and supporting the hospital administration and Provincial Government |
in alt” Jubt causes, this office corders bearing Endst; No. 2020/CE. dated
28/1" 14014 whereby Dr. Muhammad ismail, MO (BS- -17) was relleved is hereby
withdrawn with immediate effect in the interest of public. '

Sdxxxxx
[Prof. Dr. Muhammad Jehanglr Khan]

~ Endst: No. 4260/CE ‘ Dated: 07/01/2016

Copy to the:

——

Chief Secretary to Govt. of Khyber Pakhtunkhwa, Peshawar .
Secretary to Govt. of Khyber Pakhtunkhwa, Health Depanment
Peshawar

Director General Health Services Khyber Pakhtunkhwa Peshawar
Commissioner Bannu . -
Deputy Commissioner Bannu

Assistant Commissioner Bannu ’

Commanding Officer Field Hospital stationed at KGNTH Bannu -
District Accounts Officer Bannu )

Medical Superintendent(s) KGNTHW&CTH/DHQTH Bannu

0,B6MS Admn:/RMO/DMS ASE KGNTH Bannu :

-PS to Minister Health Khyber Pakhtunkhwa Peshawar

\J2.Doctor concerned

P
(£

N o 0

- -x O On

For information and necessary action.

[Prof. Dr. Mubha
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