626/2015
20.11.2018
. Order
‘ 13.12.2018

13.12.2018

Appellant with counsel Mr. M. Asif Yousafzai; Advocate
" present. Mr. Ziaullah, Deputy District Attorney a_longwitn M. -
Sikandar Khan, AD (Legal) for responderits present:
Arguments heard. Te come up for order on ‘13;.'12.2;0‘1 8 befpre"

D.B.

Member - - : Chaifman

Appellant alongwith . his counsel 'present Mr. Ziauilan _
Deputy District Attorney alongwnth Mr Sikandar Khan, AD (Legal) :

for respondents present. Arguments heard and record perused

This appeal is also accepted as per detail‘ed' judgment of today -
plaeed on file in connected service appeal No. 1022/2015 titled | _
“Nawab Zarin -vs- Govt: of Khyber Pakhtunkhwa through Chief
Secretafy Khyber Pakhtunkhwa, Peshawar and three others” Parties |

are left to bear their own cost. File be consigned to the record reom.

Announced:

Ahmad Hassan) .

. \ w9, .
. \.‘ Ny
Y
\\ ' , .~ Member

(Hamid Farooq Durrani)
Chairman
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23.07 .2018 - Appellant absent. Learned counsel for the appellant is

also absent. However, jhnior counsel for the appellant present.
and ;equested for adjournment. Mr. Ziaﬁllah, Deputy District
Attorney alongwith Mr. Roman, Senior Clerk for the
resp;)ndents . also- present. Adjourned. To come up for
arguments on 13 0920 18 before D.B.
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13.09.2018 o  Learned counsel for the appellant and Mr. Muhammad

Jan Learned. Deputy District. Attorney for the respondents
present. Learned = counsel for the appellant seeks
adJournmeant Adjourned. To ~come up for arguments on

08.10. 2018 before D B ‘ '_ ST
o Lo -
(Hussain Shah) | (Muhammad Hamid Mughal)
Member Member
(8.10.2018 Learned‘counls-e:l for appellant and Mr. Usman Ghani

learned District Attorney present. Learned counsel for appellant
secks adjournment. Adjourn. To come up for arguments on
©20.11.2018 before DB -

(IIussain Shah) _ (Muhammad Hamid Mughal)
Member : Member

¥




23.11.2017 o & -Appellant in person present. Learned Deputy District .
' " Attorney -for the respondents present. Appellant sceks'
-adjournment due to non availability of his counsel. Adjourn.

To come ﬁp for arguments on /& “£-/& before D.B.

2 g G,
> ™

(Gul Z‘égé@n) ~ (Muhammad Hamid Mughal)

Member . Member

12.01.2018 o 'Clé_fk to counsel for the appellant and District Attorney for
respondents present. Clerk to counsel for the appellant: seeks
adjournment as his counsel is not in attendance. Adjoumed To

come up for arguments on 09.03.2018 before D.B.

o L

. (Ahmad|Hassan) : (M. Hamid Mughal)
Member(E) ' . Member (J)

A 09.‘03..2018 _ “7 Junior counsel for the appelliant and M.r Riaz Ahmed

Palnda Kheil, Assistant AG a!ongwrch Muhammad Slkandar‘_
Khan AD (Iegal) for the respondents present. Jumor counsel
for the appellant seeks adjournment on the 'g_round that
IAeérned senior'counsel for the appellant is not a\}ai[able

‘ .toAdz‘a_{y‘. Adjourned. To come up for arguments on 10.05.2018 -

before D.B. . N . - o
(Muhammad Amin Khan Kundi) - (Muh ad Hamid Mughal)
Member Member
iO.(VJS.?OlS The Tribunal is defunct due to retirement of Hon’ble Chairman.

" Therefore, the case is adjourned. To come up on 23.07.2018.




09,03.2017

19.06.2017

25.09.2017

* Appellant with counsel and Me, | Aaqat Ah D2 (Legal)

alongwith Mr. Ziaullah, GP Lp;_‘- nggpg;@ggqy;; present. AP}-’.—?!;{Q’JE
+with counsel requested for adjournment, Request aceepted. To

‘come up for arguments on 19,06.2017 before D.B,

(MUHAMMAD A4
MLMBLR

=5
(ASHFAQUE TAJ)
M]:&ég&g for the appellant and Mr. Ziaullah, Deputy
District Attorney alongwith Miss. Sahibzadi Yasmeen Khan,
Assiéiant,uDirecfo‘n for the, ,-rcSpondents”a».pres"ent .-éArgu}néhts : g
~could not be heard due to learned mqm.lpher executive is on; ,»_1;"; :

leave To come up for argument on 25 09 2017 before D B

(Muhammad Amin Khan Kundji)
Member

Counsel for the appellant and Addl:AG alongwith Mr.
Muhammad Ashraf, Senior Clerk for respondents present. Since

learned Member (Mr. Ahmad Hassan):is'-on leave, therefore,

arguments could not be heard. To come up for arguments on

23.11.2017 before D.B.




03.052016 Appellant with counsel and Addl:"AG for respondents "7

:

present. Counsel for the appellant requested for time to submit N

rejoinder. To come up for refoinder and arguments on 08.06.2016.

Membe ‘ | Member

N -5

08.06.2016 Counsel for the appellant and Mr. Liagat Ali, Deputy Director
(legal) alongwith Addl: AG for respondents present. Rejoinder

submitted copy whereof handed over to learned Addl: AG. To come

up for arguments on ;" ‘f [ — lé before D.B.

MEMBER

5

07.11.2016:\ ‘ Counsel for the appellant and Mr. Liagat Ali
RN [ ’ ‘

4

Deputy Director alongwith Mr. Muhammad Jan, GP for
: respondents present. Learned counsel for the éppellant
requested for. adjournment. Since appeal of Gul Waris

Khan linked with the said appeal therefore, both the appeals

MEMBER

(MUHAMMAD/AANHR NAZIR)
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Counse! for the appelfant present. Learned counset for the .

appellant argued that the appellant was serving as DPP when subjected to
inquiry on the a!legatrons of incompetency and vide 1mpugned order
.dated 29.1.2015 he was g_r'anted the punishment in the shape of reduction
to lower pdist"r-:egarding' t)trhtch he preferred departmental review petition

on 23.2.2015 which was not responded and hence the instant service o

. appeal on 10.6.2015.

That the appellant was not -given opportunlty of hearing and that
the mqurry was not conducted in the prescrlbed manners

" Point urged need consideration. Admit. Subject to deposit of

securjty and process fee withi_n 10 days, notices be issued to the

l}espondents for written reply for ;5.10.2015 before S.B.
i Ch%n

Since 15.10.2015 has been declared as public holiday on account of

Muharram-ul-Haram, therefore, case is adjourned  to

_I_"‘ 5\ -~ ,>7orthe same.

Counsel for the appellant and Mr. Liagat Ali, Deputy Director
(legal) alongwith Addl: A.G for respondents present. Comments
submitted. The appeal is assigned to D.B for rejoinder and final

hearing for 3.5.2016. . _ f(
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Form- A
i
FORM OF ORDER SHEET
Court of :
Case No. 626/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings : '
1 2 3
1 10.06‘.‘20'15 The appeal of Mr. Gul Waris Khan presented today by
' Mr. Muhammad Asif Yousafzai Advocate, may be entered in the
Institution register and 'put up to the Worthy Chairman for
proper order. \
REGISTRAR™
2 I\ —\ S This case is entrusted to S. Bench for preliminary
hearing to be put up thereon '3 — 0 b— 3§,
: CHAfRMAN
3 12.06.2015 None present for appellant. The appeal be relisted for

preliminary hearing for 2.7.2015 before S.B.

i
' Chéirman




- fﬂfﬂ‘;‘l{:#‘

%

S o Y

2 il

R SRS PRy
TR S

IN THE HON'BLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Appeal No. (ég\ é /2015
Gul Waris Khan V/S - Chief Secretary, KPK etc.
: INDEX
S.No | Description of Document Annexure | Pages
1. Memoof Appeal | -mme- 01-08
2. Copy of Impugned Order dt.29.01.2015. A 09
3. Copy of Promotion Order dt. 30-4-2014 B 10-11
4. Copy of the Charge Sheet C 12-13
dated 23-4-2015 and
5. Copy of Facts Finding Enquiry D 14-15
Report dated 04-2-2014
6. Copies of the Reply to E 16-22
Charge Sheet dated 13-5-2014
7. Copy of Enquiry Report F 23-43
" dated 09-6-2015
8. Copy of the Show Cause Notice G 44
dated 03-9-2014 - :
0. Copy of Reply to Show Cause Notice H 45-47
dated 01-10-2014
10. Copy of the Appellant’s Review Petition I 48-52
dated 23-2-2015 L
11. Copy of Minutes of the meeting of ATC J 53-57
| Judges. '
12, WakalatNama | ===e- 58
APPELLANT
THROUGH: OA ( ) .
| (M.ASIF YOUSAFZATI)
ADVOCATE HIGH COURT
PESHAWAR,
(TAI ALI KHAN)

ADVOCATES, PESHAWAR




IN THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, AT PESHAWAR

Appeal No.' é?&g /2015

Gul Waris Khan s/o Gul Faraz Khan 8.% £ ?_mm“

i b
‘Resident of House No. 388—-389/C, _ %@Wicc 1

‘-éo
Mohallah Bhatia, Inside Sokari Gate, Bannu City @im y ﬁ
Presently serving as;
District Public Prosecutor, Lakk| Marwat.

APPE_I_._L_ANT

VERSUS

"1.  The Government of Khyber Pakhtunkhwa through

Chief Secretary, Civil Secretariat, Peshawar

-2.  The Secretary, Home & Tribal Affairs Department, Govt of

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar
3.  The Director General, Prosecution, Govt of KP, Peshawar.

RESPONDENTS

'SERVICE APPEAL UNDER SECTION: 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT - 1974
AGAINST THE ORDER DATED 29.1.2015 AND NOT
TAKING ANY ACTION ON THE DEPARTMENTAL
REVIEW PETITION OF THE APPELLANT WITHIN
STATUTORY PERIOD OF 90 DAYS.

THAT ON ACCEPTANCE OF THIS APPEAL, THE ORDER
DATED 29.01.2015 MAY BE SET ASIDE AND THE
RESPONDENT MAY BE DIRECTED TO RESTORE THE
APPELLANT TO HIS ORIGINAL POST OF BPS-19 WITH
ALL BACK AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL
DEEMS FIT AND APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOU% OF APPELLANT. '




RESPECTFULLY SHEWETH:

Being aggrieved by and dissatisfied with the punishment order dated
29-1-2015 passed by the competent authority against the Appellant
and non—disposal of the Appellant’s Review Petition dated 23-2-2015
even after expiry of the statutory period of Ninety (90) days
compulsory wait, the Appellant above named prefers this service
Appeal, inter alia, on the following facts and grounds: Copy of the

impugned order dated 29-01-2015 is attached as Annex A

FACTS

1.

That the Appellant has joined service as Additional Public
Prosecutor/Govt. Pleader (BPS—17) on 09-1-2001 and had
been promoted to the rank/post of Senior Public
Prosecutor (BPS-19) on 30-4-2014. Copy of the
Promotion order dated 30.4.2014 is attached as
Annexure-B. '

That it is pertinent to submit that the Appellant has 14
years unblemished service record. However, while serving
as DPP Bannu, the Appellant was accused by the
competent authority for having failed to supervise and
control proper working of the office of Special Public
Prosecutor ATC Bannu, vide Charge Sheet and statements
of allegations dated 23-4-2014, on the basis of a fact
finding report compiled and submitted by the Respondent
No. 2 on 04-2-2014 without associating the Appellant
with the facts finding enquiry. Copies of the Charge Sheet
dated 23-4-2015 and Facts Finding Report dated 04-2-
2014 are attached as Annexure-C & D.

That the Appellant submitted his reply dated 13-5-2014
(erroneously printed as 13-5-2013) to the Enquiry Officer
and participated in the enquiry proceedings and recorded
his statements on oath before the enquiry officer, who
submitted - his enquiry report to the Respondent No. 2
vide letter dated 09-6-2014. Copies of the Reply to
Charge Sheet dated 13-5-2014 and Enquiry Officer’s
Report dated 09-6-201§ are attached as Annexure-E and
E _ )




A)

B)

That as a result of the enquiry report dated 09-6-2014,
the competent authority issued Show Cause Notice dated
03-9-2014 to the Appellant, which was replied by the

~ Appellant vide his reply dated 01-10-2014. However, the

competent authority imposed upon the Appellant the
major penalty of *Reduction to Lower Post” by way of
the impugned punishment order dated 29-1-2015. Copies
of the Show Cause Notice dated 03-9-2014 and
Appellant’s Reply thereto dated 01-10-2014 are attached
as Annexure-G & H.

That since the major penalty had been imposed upon the
Appellant without considering his reply to charge sheet
dated 13-5-2014 by the enquiry officer as well as the
Appellant’s reply to show cause notice dated 01-10-2014
by the competent authority, therefore, the Appellant
preferred his Review Petition dated 23-2-2015 to the
competent authority for review of the impugned penalty
order dated 29-1-2015. Copy of the Appellant’s Review
Petition dated 23-2-2015 is attached as Annexure-1.

That since submission of the Review Petition dated 23-2-
2015, the Appellant has received no information as to
whether his Review Petition is being considered by the
competent authority or otherwise? Therefore, on expiry of
the statutory period of compuisory wait for Ninety (90)
days, the Appellant beg to approach this Hon'ble Tribunal
for grant of appropriate remedy; amongst others; on the
following grounds:-

GROUNDS:

That the impugned order dated 29.01.2015 is against the
law, facts, norms of justice and material on record,
therefore, not tenable and liable to be set aside.

That the impugned order of reduction to lower post
imposed upon the Appellant is out of all proportion and
amounts to punish the Appellant for the inefficiency of
others, which is unwarranted in view of the well settled
principles of natural justice.




C)

D)

That even the appellant was not given personal hearing
by the Competent Authority as envisaged in E&D Rules,
2011, thus, the basic law has been violated WhICh made
the whole proceedmgs null and void.

That the modus operandi adopted by the Inquiry Officer
for investigation into the gquilt or otherwise of the
Appellant was totally unilateral, for, index of the Inquiry
Report is evident to show that even a single witness has
neither been produced nor examined against the
Appellant during the. Inquiry. What the Inquiry Officer did
was just recording of verbal statement of the Appellant
without even confronting him with his reply to the Charge
Sheet, submitted by him to the Inquiry officer on 13-5-
2014. Therefore, the accusations leveled against the
Appellant are totally baseless because of bemg without
any evidence, for:-

(i). The Appellant had explained in his defence reply to
the Charge Sheet the entire circumstances in which the
Appellant had stated that he had no opportunity of going
through the Instructions issued by the Govt of KP to all
the DPPs in KP for scrutiny of ATC cases vide No.
SO(Pros)HD/1-2/ 2010/Vol-I dated 11-10-2011 but no
rebuttal to this effect had been offered by the prosecution
either in rejoinder to his reply or through evidence. Hence
the Appellant’s innocence is admitted and as such he
cannot be accused for having neglected to :obey the
orders }

(ii). That the Appellant has also explained in his reply to
the charge sheet dated 13-5-2014 that an independent
Public Prosecutor (BPS-18) with special pay/risk
allowance @Rs. 20,000/= PM had been appointed by the
Provincial Govt for dealing with the ATC cases. Since
Article: 3 of the Constitution of Pakistan—1973 dictate
payment of remuneration according to the nature of duty
and since the PP ATC Bannu was receiving remuneration
greater than the Appellant, therefore, it is illogical for the
Departmental prosecution to accuse the Appellant for
having failed to supervise the working of an officer who is . -
admittedly greater in responsibilities than Appellant but
this fundamental and logical explanation to the charge
sheet has not been rebutted by the Departmental
prosecution either in rejoinder to his reply to the Charge -
Sheet or through convincing oral/documentary evidence.
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(iii). That another logical explanation of the Appellant in
his reply to the Charge Sheet dated 13-5-2014 is that
being DPP Bannu he had scrutinized 7687 criminal cases
during the year 2013, out of which 5468 cases were sent
for trial, 251 cases were recommended for discharge for
want of evidence and 2291 cases were returned for
rectification of defects with legal advice for proper
investigation. Besides this 275 legal opinions were
rendered to local Police and 75 appeals against acquittal
were preferred. As yet the Appellant was libeled with the
accusation of “INEFFICIENCY” and/or
“NEGLIGENCE". This is the most unkindest cut of all at
the part of the high-ups of the Appellant; who without
least considering his overall efficiency; blames him for the
inefficiency (if any) of another independent PP ATC
Bannu legally and factually exercising jurisdiction over the
special criminal cases pertaining to two (02) different
districts i.e. Lakki Marwat and Bannu. This clear and
unequivocal defence plea on behalf of the Appellant has
not been rebutted by the departmental
authority/prosecution either through rejoinder to his reply
or through oral evidence during enquiry. Hence it is not
understood that on the basis of which piece of evidence
or paper the Inquiry Officer claims to have found the
Appellant guilty of inefficiency or negligence?

(iv). The Appellant has also raised a specifi& defence
plea in his reply to the charge sheet dated 13-5-2014 that
because of the tight schedule and/or time frame
prescribed under Section: 19 of the ATA-1997 with the
prescription of penal consequences even for the Presiding
Officer of ATC in case of failure in complying with time
frame prescribed under the ATA-1997 read with the
instructions dated 25-4-2014 issued by the Hon'ble
Administrative Judge of Anti~Terrorism Courts of the
Hon’ble Peshawar High Court, it was even not possible for
the PP ATC Bannu to have wasted even a single second in
consultation with the joint team proposed in the
provincial Govt’s Instructions issued on 11-10-2011. This
defence plea has not been shattered by the departmental
authority/prosecution either through rejoinder to the reply
or production of oral or documentary evidence during the

Inquiry.




(v). The Appellant had taken a specific defence plea in
his reply to the show cause notice that departmental
disciplinary proceedings against an accused employee are
essentially of panel/criminal nature, therefore, the Inquiry
Officer was duty bound to have required the"
departmental authorities for the discharge of their own
burden of proof against the Appellant by bringing home
the charge against the Appellant through production of
convincing evidence either orally or documentary and
only then to have required the Appellant to rebut the
accusation but in the instant case the Inquiry Officer,
without going through the Charge Sheet and its reply by
the Appellant, started the session of questioning the
Appellant and recorded his answers to his questions. It is
pertinent to mention that on the basis of this session of
questions/answers the Inquiry Officer has whimsically
presumed that the Appellant is negligent and/or
inefficient in the performance of his duties unless and
otherwise the Inquiry Report is evident to show that no
single un-rebutted proof of his guilt has been produced
by the department against the Appellant. In this respect
reliance is placed upon case law reported as “"PLD 1989
SC 335" wherein it has been held that “Proceedings
under the E & D Rules 1973 are in the nature of

quasi __criminal _proceedings requiring __the -
establishment of misconduct on the basis of

positive evidence beyond reasonable doubt”.

(vi). That the Appellant has also pointed out in his reply
to the show cause that earlier portion of findings
recorded by the Inquiry Officer in his report contradicts
with the later portion of the Inquiry Report because in the
findings portion the Inquiry Officer attributes to the
Appellant an offence of negligence and/or inefficiency in
the performance of his duties while in the portion of
recommendations, the Inquiry Officer recommends
imposition of major penalty upon the Appellant without
least considering the magnitude and/or severity of the
alleged offence. This is sufficient to prove legal malafide
and/or partiality at the part of the Inquiry Officer in
affixing the stamp of his approval to the baseless charges
leveled against Appellant by the Department.




E)

F)

G)

H)

That the impugned punishment order of reduction to
lower post does not specify the period during which it
shall be effective and whether, on restoration, it shall
operate to postpone future increments and if so to what
extent, while FR-29 makes it obligatory for the
competent punishing authority to specify the period
during which the penal order of reduction in rank shall be

effective and whether on restoration, it shall operate to

postpone future increments and if so to what extent.

Thus, the impugned punishment order is in violation of .

the declared law hence not tenable.

That even Para;, 2 of the RECOMMENDATION
PORTION of the Inquiry Report, which speaks as, "The
modus operandi regarding powers of DPP and PP

ATC may be brought in conformity with the Proviso
of Anti—-Terrorism Act—-1997, KP__ Prosecution

Service (Constitution, Functions and Powers) Act—
2005 and_decisions taken by the Administrative
Judge of Anti-Terrorism Courts, Khyber
Pakhtunkhwa in the meeting held on 25-4-2014.

Clear_Instructions regarding distribution of work
as well as role of District Public Prosecutors and

the Public Prosecutors may be notified for all
concerned.”, excludes the role of the Appellant in the
matter of submission of challan in ATC cases. These
recommendations by the enquiry officer also contradicts
his reliance over the Respondent No. 2’s Notification No.
SO(Pros)HD/1/2/2010, Vol-I dated 11-10-2011 in view of

" the decision of Administrative Judge ATC of the Hon’ble

Peshawar High Court. As such even the show cause
notice should not have been issued to the Appellant what
to say about punishing him with major penalty. Hence the
impugned penalty order is baseless, null and void ab-
initio and is required to be set aside. Copy of the Minutes
of the meeting of the Judges of Anti-terrorism Courts held
on 25.04.2014 is attached as Annexure-J.

That the impugned order has not been signed by the

competent authority which was required under the rules.

That the Appellant carves leave of this Hon’ble Tribunal to
urge more grounds at the time of hearing of this petition.

. _!';"_d‘

Sy



S G e O CHIRBNE ST

It is, therefore, humbly prayed that the appeal of
the appellant may be accepted as prayed for. Any other
relief, which may be deemed proper in the circumstances
of the case, may also be granted.

APPEL
Gul Waris Khan '

(M.ASIF YOUSAFZAI)
- ADVOCATE HIGH COURT

PESHAWAR.

THROUGH:

&

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR

]

N ‘
H

!

}

4

=
L
."/ N \:

‘; ' N ‘
1 ;

; A
R 3
i i

:: i
i r

N {

P
b
.

TTHTTNGGL L N LT e Tty e ey

R R T

R %7




: —

ﬁwovmwm&m OF @{HYBE;}\ PAK Tu NIKHWA
HOWIE & T RzBAL AFF AIRS DEPARTW‘EN"’

|

g 4 B S e T >

oo R A P P N : . . L
R T R N ' .t . . s .

RS LR, N N i .t

¥ 4 . ~ - - i

"? * "_!”m”' . . ' .. s

nik ¥ . . :

JQ{COm; hm)’ HDj‘i 21, HJ[ BPe/ 2014 WHEREAS, The fuflown'zg Off] cers of
the Dnncrﬂrato r,fr rosecution, Khyber Pakhtunkh wa, were proceeded agamst under

rule-3 of ! Khybe.r Pak b*unkhwa Gover nment Servants (Effi C|en(,y and Discipline)

Rules, ZOLI for the charges mentioned in the show cause notlcos datcd 08/09/2014,
served upor themindividually. ' “ - o )

3
'

, AND WUHEREAS, the competent authorrf*y e the Chief Mlmste,,
: L,ovummnt of Kf*ybu Pdkntunkhwa granted them an opportunity of personal
hearing as’ prowdu_d for under Rules ibid.

+

NOW THEREFORE, the competent authomy (The ‘Chief Minister,
:<hybur Pakimnkhwa ) after having considered the charges, ewoemes on record, the
eypfanatmn of the dCCUCPd officers and affording an: oppo: tun.Ly of personal hearing
to the L.ccused findings {:nf the enguiry report and exercising his power under rule-3
- read with Quie 14 (5) of Kt wyber Pakhtunkhwa G overnme1 it Sewa"zts (E {(Efficiency and
Discipline) Ru!ec 2011 h been vleased to pass the following orders now( against
the name of each o*fu'.a with imi :edadte effect;

| S.No | _Name & ﬁ)esignation V ___Orders

L, Mr. Gu! Waris ithan (BPS- 1Q) ‘ Reduction to lower post.
District P !blec Prosecutor Bannu, ' ‘

Dismissal from service
and recovery of
*incentive allowance @ 3
Rs.20,000/month for '
__the year 2013, -

>}

2. Mr. Nawab Zarin (BPS- -18),
Public Ptosecutm ATC Bannu.

SE CRLTARY TO GOVERNMENT OF
g %ER PAKHTUNKHWA HOME DEPARTMEN f

Lndst No SC\(Com/an)/HDll 31/ P/DPP/ZOM Dated Pashawar the 29/01 /201
CODV of the above is forwarded o the: -+ ) ‘ L2015

Director General of Prosecution, Khyber Pakhtuq! hwa Pe.,hawan w/: to hiis lettér No.

DP/tw\I(GO)/%Jz dated 23/10/2015 for informataon and further 'necessary action
please.

PS to Chief becrctan Kivvber nakhtunkhwa PGSdeB:
PS 10 Secretary Este b ishment, Khyber Pakhtunxhwa Peshawar,

. PStos Secretary, Home ang mbai Affairs Department Khyber Paxhtwmhwe /
Offi icers \.cnuernﬁu

AR
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1 May &

p1d 11t O4PM Fl

' ‘l,.i.

1 s, P | : i . . F—’
S ~ 7 |
; i Government of Khyber Pakhi unkhwa i !
Home & Tribal Affairs Department ~ 5
+ NO. 'S0 (Pros)/HD/1-10/2010/Voi- r } .
Dated 30/04/2013 5
| NOT!FICATION . -
: ; NO SO (Prosecuﬂon) H,/? 10120« The Corﬁpe‘fé'nt Au?hcﬁrify ' 6n the
i :' recommendat .o“ of ﬂ'w Pruvmuus Seiection word, p.coseq fe} promme the .
following officers of Prosecuhon Qerwce from BPS 18 10 BPS-1 9 on régular/acting " |
chcrge bm;s \ ' '
1  [5.NO T NAME OF THE OFFICER REGULAR/Acﬂng CHARGE BASIS _
- ' . i | Syedimfiazud Din | Regular -
, I | Mr. GuiWaris Khan © | Regular |
: / il | Mr. Atta'Ullah Shah | Acting charge
! e v [ M Mc1ik Zdheer ud Acting charge
| U Din Baber S
| v J\Ar.-i Fazal Noorani Acting charge
'5 M. At Bilal

Acting charqe e

T Mr. Shahid ur Rehmczn , Acting charge

')J_

2.

public interest: i

pieased 1o order The poshng/ ransfer of the following Prosecution ofﬂcerc in The

Consequent upon their prbmdﬁon the Competeht Authority is further -

!
S5 TNAME OF PROS!:CUTOR TFROM 0 ~ TREMARKS ;
i | Tarig Bakhsh | District Public | ATCHIL Peshawar | Vice No.Vii
(BPS-19) A _ Prosecuior Kohat ' :
: i | Syed ImficzudDin . - |[Public  Prosecitor | Distict Public. che No li | .
| i (BPS-19) i~ 7 IDlKhan Prosecuior, Banay | i
| P \Mr Gul Waris Khan District Public | District; ©  Public Vnce NG, lv
’ la kan—“?) Prosecutor, Banay | Prosecutor, Lakki |
' ! - Marwet .
v M A’rc:UIIc:h Sheh District _ Public | ATC-, Pashowar | Vice MoV i
(B75- ‘7 . | Prosecuior, Lokl i - ,
' Marwal o ‘ ]
, v, Molik Zcheer ud Din Public.  Prosecufor, Oistict . PUblic | Vice No. |
| Eaber [BPS-19) Kohal Prosgcutor Korat ) i
| | vio | Mr, Fazle Norani | ATCH, Peshawar - ATC-V, Kanjy | Vice No, IX
K , R  SwatafBuner 5 1

(8PS-19)
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vii. | M. AGE Bilal ATC i, Pesnowcr ATC-ISwat ~ .| ViceNo. X
{BPS-19} ' o ' 1
viii: | Mr. Shahid ur ?ehmon District" ' PUbiiC District - Public
©o 1 {BPS-19) Prosecutor Prosecutor I
L. s gattagram {OPS} | Battagram . !
.? ’ ix. | MroNisar Alam . . b ATC-V, Kanju., Swatr public Protecutor Aoounst ithe
LA B {BPS-18) il at Buner . - [Distict.  Public}vacant. post
: A ) g : ‘Prosecutor. Offlce
. T —— E . "‘““"’Gfﬂ ik -
. g1 ox | Mr Anwar Khan T ] ATEA Swgt "Publict Prosecufor “Againsi  the’ -
o \ © | (BPS-18) . N : | District {7 Public | vacant post
il L S ' i Prosecutor Office
' : L i i N CL Buner _
--SD--
Secretary {o Govt of Khyber Pakhtunkhwa,
‘-lome and Tanl Affairs Depanmeni .
... Endsk No. & Date-éven: ‘ ES
L Copy forwarded to- - o
1. The Direc’ror General Prosecuhou Khybe. Fokh‘funkhwo
2. The /‘CCOU!’"(G(\: General Khyber Pakhtunkhwa Peshcwor
3. The Advocate Genera! Khyber Pakhtunkhwa
‘ 4. The (“he'rmcn Dreg Court Paghavear, * CoTT T
. . 5. The Dtsinct Accounts Ofﬂc«:r Peshavar. '
i- 6 PStoSecretory Home&Trrboi Aftairs Deportmer\t Peshowar .
; 7. The Officers congcemed; & s R
. o ¢
1 %
. L
. (T
section Officer (Prosecution) g
S
Phi# 091-921054) '
Fax:i 091-9210201
‘ &
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6. Astatement of allegatrons is enciosed S

‘CHARGE SHEET

I Pervez' Khattak Chief Mrmster Khyber Pakhtunkhwa Peshawar

as competent authonty, hereby charge you, Mr. Gul War:s Khan DlStrlCt Public
Prosecutor (BPS- 18), Bannu as follows:. :

That you, whrle posted as Drstr:ct Pubhc Prosecutor Bannu
commrtted the followrng omrssron and commssaaon - j B

i ' That you have failed in observing supervrs:on / vugllance over
your subordinates especual!y Public Prosecutor of Antl-Terronsm
Court, B'mnu by not ensunng Ilalson with them : ' ‘

il That you have failed to supervise the process of mvestlgatlon of
~ the cases registered under Anti-Terrorism Act, 1997 and proper
implementation of order No. SO (Pros)HD/1- 2/2010-Vol -1 dated
11-10-2011 of the Competent Authority. Resultantly, neither
proper scrutlny of the high profile cases ‘could be made nor

. twenty seven (27) appea!s were preferred agamst acquittals
“(Annex-A). :

under rule 3 of the Khyber Pakhtunkhwa -Government, Servants (Efﬂcrency and
Discipline) Rules, 2011 and have rendered yourself llabie to atl or any of the
penalties specified in rule 4 of the rules ibid. o !

S 3. . You are, therefore requrred to submlt your written defence w:thm

seven days of the recerpt of thtS Charge: Sheet o' the mqurry ofﬁcer /mqurry
commrttee, as the case may be. o |

|

4, Your written defence, if any, should reach the rnqurry ofﬂcer/anu;ry
Lomnnttee within the specified period, fa:hng which it shall be presu'ned that

: you have no defence to put in and in that case ex- party actlon shall be taken
' agamst you. ' '

5. Intrmate whether you desire to be heard in perfson : '

A

s¢¢vgg>w
(PERVEZ KHATTAK)

CHIEFMINISTER,
KHYBER P/—\KH fUNKHWA

2. P By reasons of the above you appear to be: qu:lty of mrsconduct‘
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. 1, Pervez Khattak, Chief Minister, Khyber Pakhtunkhwa Peshawai as
competent authority, am of the opinion that Mr. Gul Waris Kh;a,n, District Public 3
Prosecutor (BPS-18), Bannu, has rendered himself liable to be proceeded - _;
against, as he committed the foliowing acts / omissions; within the meaning of |
rule 3. of the Khyber Pakhtunkhwa Government, Ser\éants’i (Efficiency end |
Discipline) Rules, 2011. L - .

STATEMENT OF ALLEGATIONS

i That he has failed in Observing supervisiorf / v,igilancé over his
subordinates especially Public Prosecutor of Anti-Terrorism
Court, Bannu by not ensuring lizison with them.

ii. That he has failed to supervise the process of|investigation of
‘the cases registered under Anti-Terrorism Act, 1997 and proper
implementation of order No. SO (Pros)HD/112/2r010—VoI-1 dated
11-10-2011 of the Competent Authority. Resultantly, neither
proper scrutiny of the high profile cases could be made nor
twenty seven (27) appeais were preferred against acquittals

(Annex-A). S

2 For the purpose of inquiry against the said accused -with reference - |

o the above allegations, an inquiry officer / inquiry committee, consisting of the ' _'

following, is constituted under rule 10(1)(a) of the rules'ibid:

i | Mr.M G\-Ha:ﬁgov’ Bai@.{’ PCé—'E%\~ 3,3-9.0); |
e

i M > N
j .- // . ¥
i Mr. - /
3. The inquiry dfficer / inquiry committee shall, in accordance with the

provisions of the rules ibid, provide reasonable opportunity -of hearing to the
accused, record its findings and make, within thirty days of the receipt of this
order, recommendations as to punishment or other appropriate action against
the accused. e |

4. The accused and a well Conversant represqntativé of the
department shall join the proceedings on the date, time and place fixed by the
-inquiry officer / inquiry committee. ‘ ' _

-‘:Pma!, M
(PERVEZ KHATTAK)
CHIEF MINISTER,
KITYBER PAKHTUNKHWA,
2300 Qo
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“which is Flag-C wherein the Prosecutor’

- for the approval of the Director General Prosecutlon

. , X
. B . [CVN P ,/',,':' L
Sy e s s 2 f \

In pursuance to th\ direction by the D1rector General Prosecutzon Khybe1
Pakhtunkhwa we v1s1ted the ofﬁce of the DlStI“lCt Pubhc Prouecutor ofﬁcc
Bannu on 18-01-2014 to probe 1nto +he matter of hlgh rat1o of acqulttals in the

Anti- Terrorlsm Court Bannu The Senior Public I rosecutor Anti Terrorism _

Court Bannu was also present there along with- the record of the cases decidect

during the year 2013 - L B S

.«r:,",_ .

e A TR T IR

The perusal of record reveals that in the year 2013 total numbe‘r“ of 67 B

o

cases were forwarded to the Court out of wh1ch the acquittals were in- 37 cases

the conviction in only one case. Further 05 cases were transferred to ordmaw
%”‘—w

Courts and 3 were returned to Prosecutlon Out of 37 cases sthe wherein,
"MM

_"‘q-—\ ————

acquittals were made appeals were preferred in 10 suitable case, ,to this effect
vx-x—ﬁ-f—m—_»a_ —

the report is at Flag-A o : B 1{ ‘ %

e I I IR PR B Ry

B
s

What 1rregular1ty we notmed there was that prior to the submlsszon of
the cases to the Court concerned theiDlstrlct Public Prosecutor or the 'SP
II’IVCStlgatIOI‘l were not consulted as requlred vide order no. SO {(Pros) HD/ 1-

_2010-Vol-I dated 11- 10-2011 Flag—B and tnat the Senior Public Prosccutor in

~r '\"‘"“x'“' — __\.‘____

Anti-Terrorism Court straight away at hl\.- own without holclmg any meeting

— e

T TR N el e e \_,\_,\_ﬂ—\____h___

with other s stake holders fo/r;va?d—ed the cgst the Court

'
WEL N g ity s

TN il x———\—-—'—\._

e S e

Further we could not ﬁncl any proper anechanism for the superv1sron of
the Investigation of such high proﬁle cases It appeared to us that ‘the
investigation of the cases reglstered under’ Anti- Terrorism Act was not properly

managed nor supervised in professmnal manner resullmg,‘into bulky
acqulttals |

The Senior ,Public Prosecutor ATC Bannu when conironted with- the
situation regardmg non-consultmg the. other. stake holders pr.or to forwardmg
the case to the Courts and non- superv151on of the 1nvest1gat10n of such’ cases,

he appeared to be. helpless The staternent of the concerned was also recorded

tried to Justlfy his stance but failed to

manage the same. We also foundwonge\t\fveen the ofﬁce of the

i \.‘_,.. el e
District Public Prosecutor Bannu and the Semor Prosecutor Al‘fc Bannu..... «¢.e

In the given c1rcumstances the followmg recommendatlox

—\

1 are. formulated

e aF = ek e

e e e e
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1. The Senior Public Prosecutor ATC Bannu who h 1

properly the Prosecution of the cases in the Court zs
transfer from the same. I S

[
i
B
i

required to be
IR E D

t

2 The Senlor Public Prosecutor ATC Bannu is requzred' to explain tie
reasons for ignoring the order no. SO {Pros) HD/ 1

-2010 Vol 1 dated
11-10

-.\-‘H—‘___—-x'_ \——\_ -
-201 Iby the competent authonty and forwardm g the. cases at
his own. to the Court  resulting into acquzttals ‘

Loatiy axka

' 3. The Dlstnct Publzc Prosecutor Bannu may be aésked to improve his

l- t

I:azson thh the Senzor Publzc Prosecutor ATC Bannu | _ " S

4. The Dzstnct Public Prosecutor Bannu to. perso
| process of i investigation of the cases regzstered U
| Act 1997 and to ensure the proper i
B SO (Pros) HD/ 1-2010-vo
| authonty

nally superi;i;e the
n{ier Anti—Terro‘riem
mplementatzon of [the order No _
5 dated 11- 10~2011’;by the

e compete_m

ey } L :
] ‘ (ZAFAR ABB»AS M{IRZA ‘
N »/‘" L’ 2 Deputy Dlrector Momtormg
(IRSHAD ULYAH AFRIDI) LR o
Deputy DlI'CCtOI' Legal

as f zled to manage
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. /h - To,
] Mr. Abdul Ghafoor Baig ( Enquiry Officer)
Special Secretary, Higher Education,
: ~Archives and L,i'bl"aries Department, BRI
* j Govt of Khyber Eakhtunkhwa,']’_ésha;&ar
Subject: REPLY TO CHARGE SHEET DATED 23-:4:2934" "
Respected Sir, , o . | :
; ; ‘ ' Tt 1& ru.peetiuﬂy \ubmilted that the eaptmned (_hd{‘[:,(, ?lleet o
i ” was maded to thc office of DPP Lakki Marwat For scwmg en me but
since [ had not yet jomed my duties at: Lakkl Marwat and smce Your- '
% | _‘ A " . Private - Secretary ‘has addressed hlS letter No PS/Spl Secy/ _
i 1 HEDAI/Bannu/lSS3—S7 dated 00-5- 2014 to me through the Ofﬁce of
‘ - .' DPP Bannu where I had rclinquished - my charge on. 07 5 2014
L | i o | therefore, the call for appearance ‘Dbefore your vood self with my 1eply to
i é . . the Charge Shcet was dclsvered to me at my rebldenee at Banny ‘on 08 5- B
s 2014. Since by then I had not yet rccelvcd the Charge Sheet, theretore L
_ " had to approach the ofﬁce of DG (Prosecution) KP Peshawar on 09 5-
~ ‘! ! 2014 for knowmg about the facts of the case. There T was mformed - "
| about maxhng of the Charge Sheet to me at the address of my new é
i a351gm11e11t as DPP Lakki Marwat. The1 ef01e I had to request and obtam
' a copy of the Charge Sheet from the office of DG (Prosecutton) KP" 4
' ”; i "Peshawar on 09-5 2014 for submission of my reply to the Chax ge Sheet R : '. t
f t ’ 2. Your good self ' may. kmdly be pledsed to apprecmte that m the
; { 1 - above circumstances I had no opportumty of consultmg thf relevant
; bulky record for submission ot ny proper reply to the chafge sheet .
; 1 However, in-a bid to show my eagcmess for obeying your worthy order ‘
, ' *{ I am trying to submit a tentatlve reply to the captloned Charge Sheet in
j | iti% _4 the suceeedmg paragraphs . o o ‘
o
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3.  Sir !prsor 1o submumon of‘my ﬂllegauon—m se reply, 1 u'wclfm
your leave to explain that at. thc time of -issue of Ordcr No
SO(Pro';)HD/ 1—2/20]0—\/01—1 dated 11- 10- 201 1, l was serving ae Pubhc
Ploseculor Karak, the1efore L: had no owasmn of 1mplemeptmg the
order datcd 11 10 2011 w1th rcspcct of ATA cases at Karak
Accordmgly whcn 1 assmm,d my dum,b as DpPp Bannu thcl)rdcnu. in
vogue was that DPP was not bemo assomated w1th the. ﬁnahzat}on of

i |

police reports submltted in" AT C It is pu‘lmcnl to submit that a Spemal

Public’ Proseculor in BPS—18 was appmnu,d for dudlmg with flhe ATC :

cases thh the mcentlves/l 151& allowancu @ IRs. 20 000/=PM, thm LfOl‘B 1t
was/is C\pCCth of such a responsible OHICCI‘ to have unpl(,mcnted the

relevant orders by. assocxaung the ‘DPP on the issue. However,] the

concerned Spe01al Prosecutor did not. @E_~,---, asqomaie me, wnh the .
prchmmary scrutmy and SUbllll‘sblon ol police reports p /\IL -

Thereforc I had no opportumty of scrutinizing the cases unh,ss 1t;was '

bxou i i m my notice by the conu,rmd special Plosu,uior and whu (,vu
o4 )’ y I

the concemed Prosecutor consulted me then 1 had rcndered-

advmc/supewmon specially in draftmo 10 x Appeals agamst ac;qu1tta] by
ATC durmg ﬂle year.2013. As far as my commltment/pre-occupatlon as
DPP Bannu is concemed I may humbly submit that durmg thc |year
2013 1 havc scrutinized 7687 ordmajy cases out of whn,h 5468 cascs

were serit for trial -and 251 cases were mcommendcd for dlséhal ge for

want of ev1dencc in pubhc interest with rendition of cogcnt rt,L:asons for -

the dischargc of each mdmdual case wh;lc 22i9 cases were reitumed for

removal of deficiencies with advice Ior proper. mvestlgatmlh Besides
this, 275 legal opinions were - rcndcred to pOllCC and 75 appcals wcrc'
preﬂ,m:d against acqumdl during the ycar 2013. . mbc k
appremated that all the above pcrform'mce was not p0351blc durmg
routine office hours; therefore, 1 had not oniy to sit late in of ﬁ;;c;-: buthad

to take files cven to residence for study and preparation of draitv. atg'night '

for timely disposal of the cases BT

1
!
1
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"4. ' ‘/\s far as worlx lOd(i of PP A F( al Banm i conccmcd itis
,respectfu]ly submltted that during the ycm 2013 Lotal 37 acqmlt'lls wcrc"
' recordcd bv ATC Bamu oul of which- E9 cascs pertamed 10 DiSiI‘ICl

- Bannu whlle 18 cases. peltfuncd to District Lakki Marwat Oul or the 19

i‘ .
cases of acqulttal pertaining to Dlsmct Bannu, 08 cases were put in courl

 prior to 26 12-2012 (Le. the date. of assumpuon of my charge ?s DPP - A‘

Bannu). Hence the same pertam to the period of my predecessor in ofﬁce

and as such 1 can not be blamed. o the omission if any commlucd by

1

my predecessor in office. Morcover lhc PP ATC Bannu has ne1ther
i ,

: assouated my predecessor in office nor. me while Forwardmg cases for

l

'ltrxal to court and used to do so m view the mandatory provlslons of |

Section: 19(1&2) of the ATA-1997 ‘which rcqunrcs direct. subnn?slon of |

report to clourt within seven days.and makes it clear thal any delay shall

“amount to dxsobedlence and pumsh'lblc as contempt of court. Pcrhaps

‘because of this legal provas:on and th ught time fr'lmc for submlsslon o

case 10 court the Administrative ludge ol Anti —lelronsm Couﬂs in .
Pesh'twar ngh Court Mr. Justice Yahy1 Afnd: has also stressed upon ]
submlssxon of ATC cases on completlon ol mvesugatlon dlrectly to the

PP ATC instead of routmg the same- throuoh DPP. Copy of the Mmutes

of the Meetmg of 1he Judgcs ot ATC held on 25-4-2014 in the -

'Conference Room of Peshawar ngh Court Peshawar is subrmlted

herewith as Anncx “A” for your kind conmderalxon pledse

5. Al registered cases at ;Disitict Lakki and Bannu'we_re-;directlyA

jforwar'ded to the court b)} PP ATC. None of the cases was routed

 through me (District Public PrOsecutor Bannu) and perhaps same. would

be the posmon of DPP Lakki Marwat Even. otherwme DPP. Lakkl who

is cqually 1cspomlblc for those cases which pummx o Distt: Ldl\l\l but
he has been spared and entirc respons;blmy has been shlﬂcd to .me,

which amounts to dlscnmm'ltnon '1gamst me. i is pemnent to submlt- that

the facts ﬁndmg inquiry has I]ClthI‘ assocmtcd me in the process of
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mquny Wthh affects of my sew:ce 1nlcrest adversely will be m‘ﬂagranl :

violation ot the well settled prmcxples of natural justice whlcl reqmres

‘that “no one should be condemned unhca:d” I , l

6. 1n vxew of the above humble submlssxons your good self may :

3.
3

B N LV U Y,

kmdly be: pleased to appremate that:- = T

| P
L

o | (a)? The allegatlons/accusailon of “my fmiuxc in obscrvmg,
supervnsmn/vxgilance over subordmate prosecutors speclally K
PP ATC”, is misconceived firstly because PP ATC is cqual m |
mnldst&tus with me and has been posted 111dependenlly byj 1he
prov1n01al govt to conducl AT C cascs for whlch heis rcmuneratcd ‘

‘ IR | ORS 20 000/=PM and since PP ATC gets Rs:20,000/=. PM more

1 f 1han me, therefore accordmg to the fundamcmal prmcmle “from
| each according to his ability to c(xch accoxdmg to his worl'” S
ST cnshnned in Article: 3 ofthc Constitution of Pakislan~1923, it can

not be presumed that a person geum moxc may be subordmaie to

Lo ) L

a person with lesser remunerations. However, even thep I kept

Liaison with PP ATC and was asked his opinion-cases of ATA |

SR SR R L S i S i sty

: o - whenever the -'nvéstigation agency sought for such ‘opinion.-

o

Myself also tendered legali opmxon in ATA, Smularly, workshop

Circost oo

- and mcclmgs were hcld in (,O”ub(}id“Oﬂ with the local police..

T

. Therefore it is earnestly 1cquestc,d that the allegauons/aecusatmns

‘ may kmdly be withdrawn being baseless and mlsconcewed

i ot

"lhe second allegauon/accusatlon with regdrd to my fallure :

o TR, Ad 3k

“to supcrvnse the process of investigation of the ATC et'ase and" '

- proper . unplemcntatmn of order dated 11- 10—2011”. ‘13_ ;also

‘misconceived, ﬁrs_tly beczl_use of the fact that a- 901npeteilt §jaud'

independent Public‘ Prosecutor has’ been appointed by the I"r'ovincial._ S

- Govt U/S 18 of the ATA-1997; secondly because ATC Bannu tnes the

A U AR

cases of two d1stncts .. B annu & Lakki M'nwal lhcrc!ore 1 (,zm not be |

2200
s

ol et Y
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held 1esponslble fm ‘the default in scr ulmy of cases pertammg 10 Dlsu
Lakki Marwat Confronted w;th the above lcgal and facluai problems as
to how» PP ATC Baxmu with an mdcpcndcnl legal stalus havmg cqual '
rank wzth Jjurisdiction over two districts can be subjected 10 the authonty‘ "
of DPP Bannu and as.to how DPP B'mnu ‘can be made respon51ble for
the ﬂaw in scrulmy of cases pertammg to Laklu Marwat i1 dare to .
suggcst that modus opc:and: of the mdc: datcd 11-10- 2011 nmy plcasc _
be: rcv1s|,1ted brought in conlorm ty wnth vanous p;owsxons o! lhe A TA~
1997 and at Iea.,t one out o{ the four officers may be madc responsxble
for .zrlangmg Jomt aczutmy of ATC cascs wh;ch m my humble opmxon
PP ATC can be the best one havmg, lnmtcd work load thh fu]l tlme |
devot:on to ATC case and lmmcdlalely rcsponsﬂ)]e l'er proper
scrutmy/prosecutlon of the case durmg trial. In view of above thelbdsm :
order dated 11- 10-2011 is dcfcctwc with respect to the ground reahtzes . |
and Iegal requlrements of various provxsnons of ATA-] 997 It 15 c]anf ed -
that I rcmamed posted at Distt Karak at the time OI issuance ef ordei No.
SO ( Pros) HD/I -2/2010-VOL-1 - datcd 11/10/11 1 xemamed posted
1here 1111 late of Lhe December 2012 I assumed charge of DPP Bdnnu on
26" December 2012. Neither during lhc period of my prcdcccesor in.
oflice, lh(. said ‘order was unp!cmcnlul nor brought mm my noucc No
case was-initiated by the PP ATL in accordance with the dictatc of the
said 01dcr for Iunhcl action of lhc other stack holden% dcspltc of thc Fact
that in all cases’ relating to ATA (he supervision of mvcst:gét;on
scrutmy of cases and forwardmg of casc files was falling. w1t11 m hls
domain. Smn]ar]y, the order ibid never 1mp1cmented by my. predecessor '
in Office or PP ATC so 1hat it could be not,ced by me and to contmue 1ts _
implementation. Thouvh the said ordcr was issued 50 Iong bctore my .
assumption of ofﬁce as DPP but 1hIS order was not found- xmplcmcmcd
even from the very inception of its issuance. Even this order wa.s not

mlplenlemed by the office of DPP at Bannu as well as Lakkl Marwat

bcfore my assumptlon of ofﬁce as Dlsmct Publrc Prosecutor lherefore

Y 'i

F?;%W*w :%‘ ;41 '
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oniy mysdf has becn.dm L_,ed mto 111(, maller while others who equally

share thcu' job have been sp sued

i

!

l . .
1

So far, non-prefenmg of appeals in 27 cases 1s eoncemed

R . . |

on]y 19 cases pertains to the jur risdiction of Bannu, but even tbcn appeaie' '

in 10 cases ‘were preferred afier fexwardmg the same by the PP iATC

bel'oxc 1he August ngh court lhrough pmpu channel whxch 'flgpures is

. more than that of the prev1ous years Flgures are gwen below as under S

e e,

S ety e e e

2010 0l i
2011 01 i
! 2012° . 04
1 Ch . B S
- 2013- .. 10~ )
| (b)_ The above f'gures clearjy show thal durmg my tenure ie

2013 about 10 tinies more 'q)pmls espemally with refer enceI to.the
ﬁgures pertaining to lhe years 2010 and- 2011 were preferred
Slmﬂarly, in 2012 only 4 appcals were prefen ed while: the I'dllO of

| dcqumal is the same. lt 1s agam clarificd that during Lhc yc:ln 2012

1 was posted dl Karak. I‘hereione it will bc the most unkmdcst cut.

of all to accuse for thc non—nmplcmcntatton of the mder |Hence

i:gmxp‘g@wvhmq.-i

) " ‘the. charge/allegahon may please be . w1thd1 awn ! being

' Imsconcewed (Copy of the letter showing statistics of "icqmml N

} . ' -and conviction of the spec;al courts throughout the provmce n

R 2012, are attached). | S
Py T It is pertinent to submit that 1 have tried my best torexplain most

A - ofthe aspects of my defense in the preceding paragraphs, but yeur good
ooh _ o : ‘
I ' self may kmdly appreciate {hat 1t 1s not poeexble for me to comprehend
:g : " each and every aspect of my defense, Lhcrelorc 1 earnestly- requebt for 4
i Lo . A ‘ .

L] ) A
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grant 01‘ an opportumty kof pcrsonal heax ing so o

and every questlon which the authomy may reel to ask me: '

I
i
1
i .
i
|
|
|

Peshawar

Dated;- 13-5-20 1 3

Pmyed accordmgly m the interest of Juqucc ' L

o

;
i
H
3
a
%

Aecused

|
(
!
{
A

(Gul W hs Khan)
- The then DPP Bannu - _
Now DPP Lakka

Mnrwat

[RRPENEIN

A -

R

hat I may answer each

i
i
i
i
i
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. B GOVBLRNMENT OF KHYBER PAKH’I Ul\KHWA -
HIGHER EDU CATION ARCHIVES & LIBRARIES DEPARTMR* N’“ _

No PS/SS/HED/I I/ER/DPP&PP/Bamlu | T

Pated Peshawzu the 09/06/2{)14

-The SPcrétar};z ‘ o
‘Government of Khyber Pakhtunkhwa, = .
Home & Tribal Affairs: Department » S

Peshawar. : o

Subject: - ENQUIRY REPORT
Dear Sir,

Reference your letter No. SO ( Coxh/Eﬁq)/HD/ 1-31/2014/KC dated
05/05/2014. o R o

»

herewith combmed enquir y report alon gW1th enclosur es,
ainst M/S Gul Waris Khan, District Public Prosecutor and Nawab Zarin, ]

Prosecutm ATC, Bannu for furthei necessary action, pie'xse

T am enclosing

conducted ag Public

Encl. (Attached)

L (

(Abdul Glmfo-ar Ba 1g) P
Special Secretary, ngiier Edchﬂ
Khyber Pakhtunkhw.z, Peshawar
(Enqmry Ofﬁuer)
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S. No.

Description of Decuments

Yot

Certificate -

Enq'u‘.iry Report

Appointment order of Departmental Representative made by the

Director General, Prosecution

Statement of the accused Mr. Gul Waris Khan, DPP, Bannu

Statemcnt of the accused Mr. Nawab Zarin, APP, ATC, Bannu -

Detail of Acquittals during the year 2013
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GOVERI\M INT O]l" KHYBER PAKHTUN KHWA | L
- HIGHER EDUCATION, ARCHIVES & LIBRARIES DEP AR’E MENT

CERTIFICATE

Ceruﬂed that thﬂ Enqurry Report consrsts upon Nme <09) pages and
o every paoe is duls v srgned by me. Thc cnqmry report is also supportcd by relevam

Almexures (some of Whlch contain several pages).

/}J Cg /n e, <y . .

" (Abdul Ghafoor Baig) I
Speclal Secretary, Higher” ‘ducatlon,
Khyber Pakhtunkhwa, esl.awar /-
(Enqmry Oiﬁcer) t[,' e
I R

5
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Combined Enqun‘yRepom of Dlstrw‘t Pubm Py mecuior & Pubhc E
-7 Prosecutor ATC, Bannu, :

';1‘
P,

The Home & Tribal Affanq Department Government of I&hyber Pakhtunkhwa
(heremaﬂer referred to as "the Depat frment’) 11ad initiated dlsc1phna.r proceed ngs against.
M/S. Gul Waﬂs Khan, D,stnci Public Prosecutor and Nawab Zarin, Pub l1c Prosecutor, Bannu
3 o - (hereinafter refenedr to as “both the accused”). Charge sheet and Stg,l‘ement of Allegations -
S ‘were issued to both the accused under the si gnature of Chief Miilis.tf:r'i :T'{hyben Pakhtunkhwa ‘
| {The Competent Authority). ’lhe Competent Authority appomtcd Ml Abdul Ghafoor Bcug, o

Speual Secretary (PCS EG BS-20), Government of Khyber Pakhtunkhwa ngher Education.

Archives & Libraries Department, Peshawal as k11qu11y Officer. The Depaﬁment issued

L e
T
o o

formal order, in this regaid vide No. SO (Com/bnq)/IID/ 1-31/. 7014/KC dated 11/02/2014

Ve

- Background of the case

Mr. (Jlll Waris Lhan was posted as Dlgtml ‘Public Plosecutor n’ Dls‘ulct Bannu
(heranaﬁer referred to as "the accmed DPP, Mr. Gul Waris Khan ") and Mr. Nawab Zann
was posted as Public P osecutor Anti- Terrorism Court, Bannu (her emafter referred to as "the
accused PP, ATC, Bamzu Mr Nawab Zarin"). During period of both 1116 accused as many as
L 37 acquiitals & only one, conviction out of 67 high profile cases rema;ned under trial in the
E - Aunti-Terrorism Court, Bannu (hereinafter referred to as "the ATC, Bd;;mu") was 1'ep61'ted to
. the Directorate of Prosecution. Out of these 37 'cases‘ appeals were pl'eféfrgd in ten (10) cases
: ~ only. The Directorate of Prosccution took serious notice of such a hig_hjratio -aéfquittals-ill the
ATC, Bannu, therefore, conducted facts finding enquiry into the matte:r:-'ihrough Dy; Directér

- Legal and Dy; Director, Monitoring. The Departmental Enquiry Comm ltlee v1s1tcd the ofﬁce

; e of both the accused, ascertamed the matter and submitted report wherem Lerlcun deﬁmenmcs o
; ' ' with 1egard to subrmss;on of ﬂ,e cases into the Court as well as admuubtrauvc loopholes were .- |
pointed out. The Depaltmem, on the basis of the said report, cha1 ge shected both the dccused
i - Mr. Liaquat Ah Dy, Dnectm (Admlmstxatlorv}'mance) was nommated as; Departmenlal

Representatlve by the Director PrOQecutlon vide order dated 08/ 05/2014 (Annexure-A)
R P - R //,,
Proceedings o o S _ : : : AN\~

The Departmental Représeﬁtativé on the directions of the Enélliiry Officer, madé all
necessary record available. The anulry Ofﬁcel in light of the avaﬂab]e record, .summoned
both the accused. Both the accused submitted written reply to lhe charge sheet. The Enquuy
oificer, besides their wr itten reply, also exammed both the accuscd thoroug]“ly, and their
slatements were 1ec01ded on oath. GISL of written reply as well as sldtemmts lecoxdtd on oaih

of both the accused is reproduced hereunder for. convenience:-

£
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1. Statement ot oath in rewect of the uccuse(l Mr. Cul Waris Kkan, Distrzcz‘ ]’ubhc ‘

Pro.secutor

. ‘:‘.’1"}.', f’{ii?:‘
! .

~ The accused officer stated on oath that;

"I hiave been posted as District Public Pros ccutor (her eznaﬁer referred to as "the

accused DPP Btmnu") from 26/12/2012 to 07/05/2014. 1 am fully awaue of my job

description as well as powers entrusted to mie under S ectiond & 7 of I<.hyber Pakhtunkhwa
Ploseouﬁon Act, 2005, 1 was incharge of the proseuutxon of District Banau & 1esp0n°-1blp for
bupewmon fand momtormg, of pellormance of my suboxdmate staff thh regard to their

official duues / submission of cases and preferring appeals in Courts. As far. as the acqumal of

3

the J()/ 37 cases is concerned, the Public Prosecutor Mr. Nawab Zarin (heremajter referred o

as "tl:e PP ATC Bannu") neither consulted me nor routed the cases thlough my office. On

Terrorism Act 1997 do not conslder sub- ordmatwn of DPP, however I could not pay attes _}‘g_o,r;
to the matter due to rush of work. It is fact that 1 was remained unaware about the acquittal of
18 cases by ‘the ATC, Bannu that is why I could not fulfill my official 1esp01151b1ht1es Prior to
the. mluauon of this enquiry, I have not seen/perused the order No. SO' P’Ob) HD/ 1 ?/2010-

Vol-1 ddtcd 11/10/2011 nn.nuomd in the Charge Sheet.”

i

t

2. Statement on oatl: in respect o the accused Mr.Nawab Zaris Pubhc Prosecutor

AT C, Banriy

The acuuqed officer stated on oath that;

"l have been posted as Public Prosccutor ATC, Bannu jrom 24/11/2011 to

- competent to file cases in the court. Besides tlm the PP under Secu(m 19 (1) of Antx-

T P —

Statément of the accused officer is enclosed in original at (/lm‘tjex{ure-B)

i

-my ver bal query, he referred Section [9( 1) of Anti-Terrorism Court 199:‘ under which he was _

03/05/7014 I have complied with the order No. SO (Pros) . HD/1 9/2010-\/011 daled‘

Bannu under the powers conferred upon me in Sccnon- 1988 (A) ‘and the DPP, -SP
Invcstlg:,ahon and IO were not consulted. It is correct that the 76 cases in which the Hon able
Court has issued auquutdl ‘orders were neither fit for filing nor I had consulted the
stakeholders. 1t is also correct that I had not informed the SP Investigation, 1egarciimg acquittal
of the cases during the year, 2013 because he had not paid any aitertion to’my previous
correspondence made wi‘ﬂx him in similar cases' fmm 2004 to 2011, Hows ever, It is correct that
under section-4 & 7 of the Anti-Terrorism Act, 1997 [-was abide by takmo opmlon of the DPP -
but ] didn't consult him under Section-25 (4) of the Act ibid. My predeceasox in ofﬁce had alsoz/
not [iied any & ppeal against the acquittal orders of the ATC, Bannu till my takmg over charg Le

(i.e. November, 2011). Duung, the year 2013, I have filed as many as 10 ap ea1° ‘against ﬂle

total 66/67 acquittals.”

Statement is enclosed in original at {Arnexure-C).

of the smd o1du It is correct fhat since 2011 to 2014 all the Cdses I had ﬁled;m the ATC

11 10/701 1, in letter and spirit, however, 1 could say nothing about reuupt and nnplementatmn .

|
|

28
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Hm i) Lnsurc 1mson with PP, ATC Bannu,

. dnalysi

- Issues

Thée charges leve’lieu.,avamst both the accascd in the charge sheut and statements of
clllC}:\atIOI'lS seem 1dc,nt1ca1 therefore the matter is looked mlo Jomtly The foliowmo two
charges cn.., levelled ’lUdlllSt thr‘ accused DPP, Bannu Mr. Gul Waus Khan n thv charge sheet

& matement of aliega‘uous -

i . P ' : ' it

1 . > .
i - IR
" ' !

E
A) (,hdl’ ges Levciled in the Chm 44 Sheet agaamst M. Gal Wans K‘mn, i)PP, Balmu \
. ' i o
é

Ca) That he has fai’lea“ in observing supervision / vmrlance over Ius. subordinates

especmlly Public Pro.set, utor of Antz-T errorism Court, Bamm by uot ensm'mg quwn

wdlz them. ‘ _ : : i
b) ‘Zlmt he Izas Jailed to supervxse the process of mvestwatzon af the cases regzstered
umler Aiti-Terrovism Act, 1997 and proper mzplemenmtzon of order No. SO (Pros)

HD/]-Z’ZOI 0-Voi-1 dated 11-10-2011 of the Competent Authorn‘y Resultantly,

nezﬂ:er proper wrutm y of the Iugh profile cases could be made nor twemjy seven (2 7)

appeals were preferred agamst acquittal, * ,_é

i ~.( i

After vomg tluough the above mentioned two allegations levelled agamst the accused

DPP, Mr. nGul Wans Khan in the (,harg,e sheet, the followmg issues are, therefore der 1ved
from these charges:- ' , . |
L

The accused DPP M. Wans Khan failed to, o | B

i) Obﬁervn supervision / vigilance over PP, ATC Banny,

ti) Supelvmc process '\i in «estxgatlon of cases registered under ATA, 1997 | &

) Implenmztahont forder No. SO (ons) HD/1 2/2010 Voi 1 dated Il 10 "011

t

t
h
i
|
,

‘|
«
i
"x
+ l
3

J

In hght of ihe, ava 11 ible record, T found that the accused DPP, Bamlu Mr. Gul Wais
Khan had been qu(,-rmulg his duty ‘at District Bannu in the capacity of Dlltuct Head of
Prosecution with cifed from ”() 1272012 to 07/05/2014. Dwmg the year 2013 (1 e. tenure cé
the accused DPP Bdnnu), !uial number of 67 cases were dcuded Oy the Anti- Terrou\,m Comt

Bannu (bereinafter referred to as AT C Bannu) out of which the acqulttala wue in 37 cases

with only one conkuon 1§ émmxurc— D) whprem appeals agdmst 10 cases u:to he Competent
Courls out of 37- dcqmttal ‘were pletened : B

/m .
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It Iwas found 1hat [ 1ru3101ate of P1oswutmn Ixh) ber Pa&htunl\hwa has issued the

followmg orders / cnculaio, from time to time, (o the District. Publm Proseculoro /I Publu,

|
Prosecutoxs for the purpose of: smooth transaaxon/ function of the pubhc 1)1 osycutmn process:-

{ i
.

1) Circular No. DP/E&A/ 4031-62 dated 30/0612010 R

| Excerpts of the «,ucula‘ is given heleundel for. convemence -

“The District Public PI osecutor being District Head of the Prosecunon are
legally autlmrzzed to supervise and omde all Invemgatmn Oﬁ' icer(s) in ali
crtmmul cases z9ncladmg cases registered umier Anti- T err ortsm Act, 1 997

during mvc’sngat‘wn process till the submt.sswn of clzallan mtetf‘-alta to.add or

delete Section(s) of Law. whereve; it Is necessary in the lwht of faas and

circumstances of eacl cases”. 1[

2) Circular No. DP/E&A/ 9032-57 dated 02/07/2012 E

| Extract of the circular i is given heleundel for convenience:~ » ;

“to distribiie the scr uttry work of tiu case f les amanvst the subordmau
‘)msecuto : keeping in view thet: capabzhues and specific toIe to! be played by tie
District Public Prosecutors in order to ensure the tmze!y of case file before the

»”

courts in uccordance with Section-173 Cr. PC.

i3) Circular No. DP/E&A/ 1 (16) /1531-55 dated 27/07/2012

4) Circular No. DP/E&A/ 1 ) /11237-62 dated 1 1/09/2012

5) Circular No. DP/E&A/ 1 (88) /14558-83 dated 19/09/2012 -
6) Circular No. DP/E&A/L (4) 12/ 17802-29 da‘;ed'll&’ 10/2012 -
?) Circular No. DF/E&A/ (110)/ 2708-40 dated 13/03//2013

| . ! : | K . 5,

Bemdes the <sbovc menhoned circulars / g g,uldehnes the Departmcnt has also notified a -
proper mechamsm for msutuuons of cases ito the Compuent Courts vxde order No. SO
(Pros) 'HD/1 -2/2010- Vol-1 dated 11 10-2011" for proper submlasmn of cases to the Anti-
Terrorisin'Courts as well as proper procedure alongthh dltﬂ,rent proformac :for the pmpose of s
effectlve pubhc prosecution.: - o L 3 11 ((

t

Excerption of the orderis given hercunder for convenience:-

'"b)  Decisions in Anti-Terrorism cases whcthu to pr O“emte or not to prosecvtt,

wiil be takm by the D:stl ict Pubhc Prmecumr, Head oi Imiestlg,atmn in Lhe

District, a o‘ aior Prosecutor .md the inwstng&tmn Otﬁwr and all wxli have {0

sign and stamp the specificd Proforma-B.
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¢) Decisions regardmcfsummssmn of appeals :wawsl acguittal or not wnlb be takew
by Dnstrut Public l’sosecugoi and Prosccu!or who- wpducted thc trlal .md both

wiil have to sign and stamap the specified Pr oforma-C.” S

_ i P .

In light of the for:=gmno & uctual position, the accused DPP, M. Gul Waris I\han being
District Head of Provu,ut ion 1s responsible 1or supervision and.- nmmtoung the
perfohnance of his entire submdimte staff regarding their ofmual dunes eSpeolally the
duty of thu accused PP, ATC, Bannu M. Nawab Zarin. But it was found that the accused
PP, ATC, Bannu Ml Nawab Zarin had neuher submitted nor routed the cases through his
office and pmt,esscd them on his own under the powers conferred upon hlm in bectlon 19

(1) of Anu Terrorism Court, 1997 as is evident from his own statement, 100

By 1ez;s:on of the abovc e accused DPP, Mr Gul Waris Khan be held responslble
directly for the Issues No (i) & (ii}) derived from the (’hargcs ievelled agamst him in
the chal ge sheet However, being District Head of Prosecuuon, he not had only t’) abide by
the orders 1bsued by the Provincial Government from time to time but to. kcep miormed his
submdumtes also. He neither cailed any meeting with the Prosecutors. of the Dlstrlct or,

souglit briefi ng regarding his cases pendency, Investigation and '\cqulttais/Convn.tlons etc

- nor .explanation of the accused PP, ATC, Bannu, Mr Nawab Z arm or others for not

A
routing the cases through his office as clearly menlloned in the Home Depa.ltment order
issued vide No. SO (Pros) HD/1- 2/2010-\/01 | dated 11- 10-2011° 1101 informed the

competent authorities about his deviation from that order.

Findings in respect of theA accused DPP, Bannu Mr. Gul Waris Khan.

By reason of the above slackness on the pazt of the accused Dl’P M1 L:ul Waus Khari
held him responsible for the Issue No. (i) & (iv) derived from thc-(,harges levelled
agamst him in the charge sheet. The accused DPP, ‘\/Ir G 1 Waris Khzm has proved
himsell “inefficient” and neOIment” within the’ mednmg of Rid.,-.? (a) af Khyber

Pakutzmkhwa Effi iciency & Dm:lptme Rules, 197 3. hha1 geJ Icvelcd .1gam the ac\,uscc;/;’
DPP I\/h Crul Warls Khaﬁ omnd proved. ' : 5 é‘} T

B) Charges Levelied ix’n tile Charge Sheet against Ml Nawsab Zarin, PP ATé,'Bannu
4) That you have Jailed: te manage properly the prosecutionl af the 'crises in i‘tlnz Anti-
Tervorism Court, Banun and Jg:wrmg order No. SO {Pl os) H D/] -2/201 0-Vol-1
dated F1-16-291} msued the Compeﬂ’m Authority aid for warded thc C(LS&) at your
ownt to the Anti-Terrorisvw Court by passing tiw Head of Investi mawn and District

Public Pmsecutor, ressdiing into acquittals
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seven (., 7; Iugh f)ro_jz ile cases wu‘izout any ju.stg“ cation, o !

\

[ QR

Issues Cab L L

Aﬂet | going through the above menuoned two allegatlons Icvelled agam it the accused PP,

AT C, Bannu Mr. Nawab 2

,_,(mn in the charge sheet, the followmg issues: :m, therefore, derived .
from thebe chal ges:- . , _ , .l

.

T hc ace used PP, ATC Bannu Mr. Nawab Zarin failed to;
|

T

i Mcmage proper Iy the pro.secutzon of cases in the ATC Bannu,

ii. Jgnorzng the order No, SO (Pros) HD/1-2/2010-Vol-] dated 11-1 0- 70] I .
By passing the DPP, Bannu & ' '
. JTo f le appeals against acquittals in 27 hig/é profile cases. ‘

Analysis

L

In hghi of the dvzuiable record it was found that the accused PP AT C, Bannu Mr.

Nawab Za: in had bezn puttormlng his duty as Public Prosecutor in the Aum Terrorism Court,

of Dlshlct Bannu & Lakki Marwat (hereinafter

referred to as AT (‘ 'Bannu) with effect

L e e . .

/- from 24/11/2011 to 03/05/2014. The ATC, Bannu, during the year 2013 decxded 67 cases out 1
I ! 4
%}; i of which 37 “were dcqmi*als ’51

and only one was conviction (Annexme__,) The accused PP,
ATC, Bannu My, Nawab Zarin did not preier appeals in 27 cases'into the Compelent Cou1t.s

R T PR

; : It was further found that the Directorate of Prosecution, Khyber'Pakhtunkhwa from

time to time, has issued several orders to the District Public Pr osecutors / Publxc Prosecutors,

1115111&’(1011 of cases nto -hu ATCs and in case
S m the competent courts.

ATC for adophng proper mechaunisin regardmg

of acquittals preferring of appeal

Durmg the. course of enquiry
SR  proceedings, the foliowmg orders/ circulars of the Directorate as wel] the: Dppal Lment issued

- u to the DPPs and PPs ATC ip this regard, was 1aken into LOIISIdelaEIOIl -

1. Circuiar No. DP/E{:&A/ 1 (16) /1531-55 dated 278772012 | f/ %
- : ' ) . . - . . c\‘
‘ In this circujar dmcuon kas been g*ven to aH Public P1osecutoro for dSSlSI&l’lCF’ n
of the cir cular is given her eunder for convemence:’-
: “You are duaucd 10 assist mm (i.e. the D_PP) in the
;- . - pr(%ﬁ

"

scratiny work. F-YU'aC.

.:.'crutmy work, filling of
o, mas and any other ancﬂlary work ass zgned fo you by the DPP concerned.”

2. Cireular No. DP/E& A/ (4) /11237-62 dated 11/09?,/261_'2

o o - f n €73 %
: - L . . . ‘ ' T Sl
; o Extract of the circular is given hereunder for convenience:- . - Bo g

woOn .
. : : "’%'& ¥
! .
{ F : ‘ . : ' )
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Vo on certain occasions rhe Courtissig a’zrectzon,ifor completion of fije which speajs
of nefficiéncy or the pay

L of concerneqd Prosecutors oy two

case file was noy SCrulinized properly; angd (b) that the i

least nterested in

Yeores:~ (i) that ipe

‘osecutoys Concerned g
. i . .

¢
i
i
|
t
i
|
|
i
i
|

the }75rﬁ7rmarzce of duties as'$'igned to the;m and have pop ever
gone through the relevant recopy - '

3. Circular No, DP/E&A/] (4 12 17802

29 dateq 18/10/2012

i .
4.; Circular No. DP/E& A/ (110)/ 2708-4¢ dated 13/03/12013
. 4
j . . . ' ‘ )
| §
' Extract of the circular i 8iven hereunder fo; COnventence:- - !
! ' o . .
| : . \ .
~ ALl Prosecutors func[iom'ng the Anti-Terrorisn, Courts  gre under  fhe
%aa’mim'slmtive control of Districy Public Prosecu_l'or. Though the Prosecutors
altache] Wilh the dn;.T, errorism Courts gpe notif;
iy erroris.

fied undey Section-]é’ of Anti-
M Act, 199, FHowe ver, the Dp

P béing Administragipe H(-;c?d of the Dis(f'icf is
S8 any work 1 th az..v‘ac}zed ulfiiz_‘/f the Anti-
Courts iy addition Thus the P/'o..s"equmrs;_ ar
c!'omply wﬁh all lewfiy orders of the District Pub[ic

: ém_powered {0 as, ¢ Prosecutors Lerrorism

10 their. oy duties. € required g

Prosecutor. »

-5 Order No. 80O {(Pros) HD/1-27201 0-Vol-
I! . -

O

1 dateq 11-10-2011.

v

E}};cerption of the ordey ig given hereunder»for convenienge:.
") De

Terrorism cas

laken .}Jy the i.':ricl‘ Lublic Pro
. H ' \k .‘
Prosecutor and the iy,

CISIONS in Ayy;. €s whether 1, Prosecute or not 4, Prosecute wijl pe
Secutor, Head of Investie lion in the
et t——

wStigation Officer

oy

District ¢ Se

nioy

5 3 . ST a2y ?
K pecgﬁed Prqforma~b.

i
i
i

7 .
and all wijy have to SN and stamp the

i

¢ Decisiong regarding S;ib;fzis;ion of appeals against g
Distries Public Prosecutor uy,

cquittal ¢r not will he taken by
or who conducted the trig] and both will have
d Pro orma-( ' AR »

d Prosecyy

Lakki) and . : .acquittals rtain to District Banny yvhiie 18 cases / 7
Pertain to [ akk; The ac R

. ' A
» for attachment wity the® X
norarium () Rs. 20,000,

package. The accused pp

Anti-Terrorjgpy, Court, is pajq. monthly ho

+

as an incentive / rig
allowance in addition his dye salary

Nawab
Y with the cf the Govenmient 1ssued from
the clear orders / ;
especiaH’y the order dated 1/ ’ 0720

» ATC, Baanu My,
Zarin wag required to compl

tine to time, But despite
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forwarded all the cases dnec‘uv to AIC Bamm without t,onsultmg, the uom:mttce comtlwt s

therein. In h;s statunent on. mt‘ (mmexed herewﬁh as Annexurn e—C) the accuscd PP, ATC

Bannu Mr. Nawab Z. ar in stated thal he neither muted the cases lo the ATC, Bdnnu through thb

DPP, bdmm Mx Gul Waris Khan nor other stakeholders of the cot nrmt'et mentlon cd in the

order dated } 1/310/2011. "“h aceused PP, ATC, Bannu, in his defence, 1efcnud Section-19 (l)

of Anti- Ic.uomsm Act but 1;;1101;(1 the instructions of the Government lssued to him from tune
1o mm being-a civil servant. Had the accused PP, ATC B’umu was in amblgmty of

corpiiance with Lhe clear instructions of the. Government contamcd m lettu chled 11/ 10/201]

read Wlt]'l %ctlon 19 (1) of the Act zbzd he should have to seek advme of the D epartment.

‘i

Findings in'respect of the accused PP, ATC, Bannu Mr. Nawab Zariri.
! :

In view of the foregoing account, the accused PP, ATC, Mr. Nawab Zarin, in the
|

capacity of civil servant, has by-passed his immediate boss (i.e. District Pubhc Prosecutor,

Bannu) and ms’ututed the cases directly in the ATC, Bannu and thcrf‘aftu pxefﬂled few -

appeals in 111» Competent Vo:lns He neither filed appeals agaiust 26 acqmttals on his own nor

_did inform the mgl"ei authori ltleb inspite of a,lear instructions issued m thlb regard.  The

accused PP, AT(‘ Bannu, Mr. \Iawal, Zarinthus has, thus, co»nmltted mlsconduut in utter

disregard of the clear instrictions of the Government contained in ordcr dated 11/10/2011.

The accused PP, ATC, Bannu Mr. Nawab Zarin has pruved himself “gullty of misconduct”

within the meamno of Rule-3 (b) of Khyber Pakhtunkhwa Efficiency & Dtsczp!me Riles,
1973,

Recommendations

{(a) On the basis of ﬁndings the accused D“P Bannu, Mr Gul Waris Khan has
rendered humelf lmble for major pendlty to be ungoqed upon him wuhm the meaning .

of }wte- 4 {) Ib) ) of Khyber Pakhtunkhwa Eff‘ iciency & I)zsczpltne Rules 1973

(Reduction to lowe, graa’e)

(b) On the basis of findings, ‘the accused PP, ATC, Bannu Mr Nawab Larm has

e i ]

5]

'rcndereu hunself for me ior penalty to be iniposed upur him within thc meaning gf

7
‘ ~

Rule-4 (1) (b) (t} of Ru’e' ibid (Reduction to lower grade) and recovery o of F
incentive affowarzce (@ Rs. 20,000/~ PM drawn for ihe ;vhole year 201 3 by t!zé//(

{.-
\

.accused PP, ‘:', , . - - ' '
The modus ope"mﬁa’i regarding powers of the DPP and PP, ATC xﬁay be brought in
conformity with the Proviso of Anti-Terrorism Act,; 1997, PK Prasecuﬁon Service
(Constitution, Functions and Powers) Act, 2005 ul'ld dccasmns taken Ly me

Admmlstrativc Judge of Ann-Tummsm Court, Khy ber Pakhtunkhwa in the




S v

meéting held on %/ii4/2{;14 C ‘lcax instructions mgaldmg dlstzlbuuon ot work as well

as 1ole of Dlstric,t Publu, I‘msewtms and the Pubhc meecutoxs may be notified for all

ong:erlmed. : K . s

b

[

"l‘heé District Public 1 Prasecutors and the Public Proscca..tors attacncd with the Anti-
Tem@m‘ism Courts may be provided wuh fool proof qecuuty and attractive salar y‘
packages hk(, Police Personnel, in order to, check such a large °caie of acqulttals The
DPP% may also be made cn‘mled for the monthly incentive / risk ; allowance @ Rs.

20, OOO/— as drawn by the Public Prosecutors attached with the Ant1~Terrorlsm Courts.

H

- %
. - - !
o x
i

4. TheiDirector General, Prosecution may arrange quaﬂerlv meetings wzth all Districts to-
] .

‘ ;ewew the perf formance of all District Formations. o : ’
3 . . 5

| E :

: i ‘ £,

(\ 7 \(Lc, "‘f
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, ; o Special Secretary, Higher Ed catn i, 9
_ A Khyber Pakhtuniciwa, Peshawar /
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L fﬁ’ér#:ézw}?;hfmak, Chief- Minister, Khyber Paithtunkhwa, as

PH-.- -

" compeétent authority Trider thn Khyber Pakhtunktiwa Govcmnnem Servants

(Efﬁéiehfcy and Discipline) Rules, 2011, do hereby serve you,. Gui Wau is Khag,
. 11 . :

District Public Prosecutor (BPS- l9) Bamm uS follows:

t
1. (O that coﬁ;equent upon the completion of irﬁuirv cdridu:cted against you
i by the inquiry officer for which you were given opportunity of hearing
by the Inquiry officer on 27-05-2014; and

H
i
i
i
H
|

(i) on gomr tiwvough the findings and reco'nmendatmm of the mqulry
[ ,otﬁcvr iquiry committee, the material on vecord and other connected
papers including your defence before the inquiry officer;-

I am satisfied thal you have committed the following
acts/omissions specified in rule 3 of the said rules.
(a)  Inefficiency / Negligence.

2. ; As a resualt thereof, 1, as competent authori\':y, have tentatively decided

to 1mpose upon you the penalty of [Thsriisval o Sewvice.

©ungder 1ule 4 of the sald rules.

3. : You are, tnerefore, required to show cause as to why the aforesaid
penalty should not be imposed upon you and also intimate whether you desire 10 be

heard in'person.

4, - ' If no reply to this notice is received within seven days or not more than
tifteen days of its delivery, it shall be presumed that you have no defence to put in

and in that case an ex-parte action shall be taken against you.

N
A

A copy of findings of the inquiry officer/inquiry committee is enclosed.

o L . ¢ ¢ (PERVEZKHATTAK)
o .U CHIEF MINISTER,
FHYBER PAKHTUNKHWA.

D% an

- Ns\"k"
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The Honorable ,...._____ e
The Chief Minister Khybe P.akh*unkhwa,
C.i's ::ecretaﬁai Pesh war ‘

Thmue.;h Proper bhannei

REPLY TO SHOW CAUSE NOTICE DATED 08-09-2014

Your Honour,

Prior to subm;sstm of my accusat:on—-w:se repiy to the snow cause notice, | may

respectfully %ubmit that the modus operdndi adopted by the lnquw Officer for
invest rgatlon into my guilt or otherwise vvas totally umlaterai for, mdex of thu Inquiry
Report is evident to show that even ¢ a single wntr‘ess has neither be en produced nor
examined against me durmg the Inq.my What the Inquiry Officer did wcac just recording
of ry verbal statement without even confronting me with my neply to tne Charge Sheet,

r

submitted by me tu the Inquiry officer on 13-5-2014. Therefore, t fh u

Py
-
-.

ions leveled

f.ﬂ"

against me are totahv baseless because of being wnthout any evidence, 'f

.

(@). 1 have explained: in iy reply to the chargec sheet dazed 13—"‘12-014 ;the entire
circumstances in which | had no opportumty of going through the instructions
issued by the Govt of 1K (o all the DPPs in KP for scrutiny of ATC L,ases vide No.
SO(Pros)HD/1-2/ 201G/Vol--| dafea 11-10-2011 but no rebuttal i«" thls effec* has
been offered by the prosecution either in rejoinder to my reply or through
evidence. Hence my innocence is adm'ﬁed and as such 'l camot be accused for

¢

having neglected to obey the orders. g 1
(b).” | have also explained in my reply to the charge sheet dated 13i5 2014 that a
Public Prosecutor (BPS-% 8with special pay/risk allowance @Rs ;=20 000/= PM)

had been appo:n*ed by the Provincial Govt for dealing with the AT{I.. cases. Since’
Arilcle 3 of the Consiuluﬂon of Paktst"l'1—197 dictate payment of remuneration
1ccordmg ta the nau-m of duty anu since the PP ATC Bannu st recuwng
remuneration greater 11"'n me, therefore, it is illegical for 1h6 DOpar‘fmel,tal
prosecution to accuqe me fo. ha ving failed to supervise the workmg of an officer

. whois admlttedly g:eam m '@SpOﬂSIblierS than me. My this loglc*al explanation
to the charge. sheet hab not been rebuﬂed by the Dopartmental prosecution

either in rejoinder o my remy or through convmcmg oral/documen{dr/ evidence.

{c). . Another logical ¢ xpunat'on to the charge offered by me in my ror)}vl to the Charge

Sheet dated 13-5 211/1 {5 (hat being DRPP Bannu | have sc,rm,mze,d /68'7 criminal

| - " o ATTEOTRD

23 i &
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cases durmg the year 20 3, out of Whach 9468 cases were sent for trial, 251

nseb wue rprommencec* w: ‘n‘lc(,harge 10r ant of evidence and ?2@1 cases

l.'.._ 5
S * *

were rf—*tu'ncd for rer"tlf ication of defects with iegal advice for proper snvu ticat on.

Besides thlq 275 tegal cpi nnons were rendered to local Pollce ar*d 75 appeals

- against acqu:ttal were p;u’e,rrcd As yet | am being libeled thh the d"‘CUS&thﬂ of
' “li\.EFFiLI‘ENLY” and/or “"NEGLIGENCE”. This !e. the mos st unkmaeat cut of all

‘at the parf of my hzgh~up who wnhout least cons:ciern g my’ ove;ail efficiency

blames me for the irefficiency PP ATC Bannu who is unfortunately posted at the
station of émy dui‘y but is legally and factually exerczsmg leISdiCtIOh over the
SpF‘Cldi cnmma! cases pertaining to two (02} different districts i.e. lakkl Marwat .
and Bannu This clear and unequivocal defence on my behalf has not been
rebutted by the departmertal au‘honty/prosecutlon either ithrough rejomder to my
reply or through oral evidence during enquiry. Hence it is not understood that on:
the basis bf which piece of evidence or paper the inquiry Ofﬁcer b]ames me to

have been gumy of inefficiency or negligence?

{d). | ha:ve also raised.a specific defence in reply to the charge shvét dated 13-
5- 2014 Lhai because of the tight schedule and/or time fn ame pres-ur:bed under
Section: 19 of the ATA--1€97 with the prescription of penal conseqaences even
for the Premdmg Officer of ATC in case of failure in complying with time frame
prescribed, under the ATA-1997 read with the instructions dated 25-4-2014
issued by:the Hon'ble Administrative Judge of Anti~Terrorism Courts of the
Peshawar: H;qh Court, it was even not possuble for the PP ATC BclnﬂL. to have
wasted even a single ecord in consultation with the joint feam proposec in the
provinciat Govl's ll’lSichthuS :ssued on 11-10-2011. This defence has not been
shattered py the deparimental authoritylprbsecution either through 'rejoinder fo

the reply or production ¢f oral or documentary evi'ci‘ence during the !Inajuiry.

Since departmentai disciplinary p'oceedlngs agamst an accused employee are

: eseenha! of oane!/onminai nsture, mherefore1 the inqu..m: Officer was, duty bound

to have requurod the dbpcntmcn al authonhes to dlbcharge its own bu:den of
proof by bringing hom the -narge against me througn p! OddL.iIOF of convmcmg
evidence. either oral or (iocumm itary and only then to hdven requ:md me to rebut
the accusation but in my ca%e fhe Inquiry Ofﬂcer Wlthout gomg thl()hgh the
Charge Sheet and my teply o the Charge, started the eaeion of’ au:=st.onmg me
dnd mcorded my arswe-rs to his quaestions, It is perimen‘ fo 'nentton that on the
bac.ls of th-s session of gueatlon@/answers the | inquiry Officer hac whimsically

presumed that | am negligent dnd or :nef'ﬁcmnl in the performance of my duties

unleqs and ouhe”w'&, \hc inquwy Report is evident to show that ro single
|rrebuttecs _proof of my guilt has been produced by the department against me.




(@)

LAKKL MARWAT
DA'! ED:- 0 il10!2014

That carher portion of- f ' o{[Hl¢

contradict w’ln the later por‘uun fn‘ the lncuny Report W Cause ln the findings

pomon the, “nguiry Jﬂi( er attributes to me the of(ence of neghqence andfor-

meffmtencyi the peTosmance of _my _dt dutlcs while in the portlon of

,—-—-—_\

recommendat:ons the inqunry Ofﬂcer rccommends major penalty lethout least
consauermg the - magn'fud and/or severity of the aileged offence This is
sufficient to prove legal mdlaﬁde and/or partiality at the part of ti e Inqu:ry Officer

in affixing the stamp of his approval to the baseless charges leveiod lagalnst me

by the Dep[artment. ‘ o | S ‘1’
A | - ‘ r

In the above circumstarices, | am unable to understand as'to why the baseless

i.a

Show Cause Notice has been iss ued to me when even the !nqunry Offlcea himself

lecommende in Para: 2 of the Recommendauon portion of his lnquuy Report that -

the “modus operandi regarding powers of DPP and PP,.ATC may be

1||

brought m conformity with thf, Proviso of Ant:—Terronbm Act—-1997 KP

Prosecutson Serv:ce (Consintutson, Functions and Powers) Act~2005 and
l
decisions taken bv the Administrative Judge of Ant.—TenI'cErlsm Courts,

- Khyber Pakhtunkhwa in the meetmq held on 25-4~2014 Clear mstructuons

reqarqu dsstr.buttm of work as well as role-of District Publ!(. Prosecutore

!1‘ i
s N

and the Pubhc Prosecutors for all concerned.”
. | ! .

In view of above, the c tates. of justice regu ires ‘that | nmy indliﬁ;bé exonerated

from the charges/ac,wbdtlons and the Show Cause Notice ISSU ed to me may

please be consigned to record because of being i baseiess and Witt‘out convincing'

evidence.; . o

| also |equcst for qrari of personal hearmg to explaln any aspeet of the case,

WJrCh may be u,e,meu unexplained.

=2 aynd a mrdmg!y inthe i in terest of justice

Yours faithfully;

GUL WARIS KHAN%
District Public Prosecuior
Lakki Nlarwat'

)
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The Honorabie
The Chief MinisterKliybe | B : ;
ya C M’s Sec Juanay, Peshawar R
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Q 'J> REVIEW AGAINST THE ORDER SO(COM/ENG)HD/I —3iPP/DPP/2014
7 DATED _29.01.2¢15 WHEREBY THE MAJOR PENALTY OF

o REDUCTION T0 LOWER DOST HAS BEEN IMPOSED UPON THE
S g - UNDERSIGNED. L
SN .
,g F’}G%:- Prayer in 'Re\ifiew petition: ,
% :‘ ' L . i
&g o On acceptance of this review petmon the ortlcr dated 29 0] 2015 may -
(SIS B
S B please be set aside and the undersigned may please be éxonerated of the

clmrges and be restored-to my original posmon wn‘h all back-’bemftts.

:

P
{

I
|
Respected Sir |
|
I humbly submll my review petition against the order dated 29.'.01.:2015_ as
under:- ! ’ ;'

l
: t

1. That 1 was pr occedfd departimentally and uitimately T am awarded the
pcnalty of reduction to lower scale v1de order dated 29.01 2015,
That 1 pl ay for the setting aside/ review of1he order d'lted 29 01 70] 5 inter
alia onjthe following grounds: -
Gl gunds of Rev:ew

1. l“hcu 1}“6 1ev1cw pohhomr has not been Uealer‘ in accordance with law, his
rights secured an d gt.larameed under the faw have been violated’
2. That me Oldb] of 1e<1mimr to lower post n"”'poscd upon the undel signed is

tea ﬂrUSﬂ aud does riot commensurate w:ih the unproven allﬂgallons s0’

leveled against the i rdersigned.
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(b).

(c).

'-]f'hat'th!é modus 01-}&-‘1 1 dd()ptbd by the lnquuy Oﬁlcr*r Ior investigation

into ny gmlt or ot lﬂe wrsu qu to{aliy umlatelal for, mdc,

o[ the Inquiry

choxt is ev'dent rn huw" thaf even a %mgle witness h% neither been

mocuced nor e‘{ammed agclmbt me durmo the Inquiry. What the lnqun*)
I

Omcel did was just recording of . my verbal statement w1thout eveh
l

contr ontmg me with my reply to the Charge Sheet submltted by me to the

e

Inquiryjofficer on 13- 2014, Therefore, the accusations levded against me

; ‘. .
are tota}l} baseless bebause of being w1thout any evidence, fo; -

l
Pdt
e
i

¢

That the undeLSIgned has explained in his deia,nc'* replles the entire
c.i1'01111’1$tances in which T had no opportunity of gomg through the
InstrUct?ions issued by the Govt of KP to all the DPPs in KP fm scmtmy of

ATC cabes wde No. bO(P!os)HD/I—Z/ 7010/\’0 ~I dated 1 i‘ - 0 2011 but no

E ] i
rebuttal] to this effect has been offered by the prosecution ej p r in rejoinder

to my 1eply oy through evidence. Hence my innocence is| aumtted and as

such I cannot be accused for ha\/!ng neglected to cbey the uﬁdia 'S,

That the review pet.é.[i.oner has in his defence replies also %e;\;'plaiﬁed to the
charge sheet date.d 13-5-2014 that a Public Prosecutor (BP-‘E“-:i--TiSWith special -
pay/risk alEOW’ ice @Rs. 20,000/= PM) had been appomtco by the
Pro «mcml uovf for dcaung with the ATC cases. Since A llCic 3 of the
Constitution of Pakistan—1973 dictate payment of 1cmune"atmn according to
the naturé of duty and since the PP ATC Banm was m\,ewmg remuneration
greater than me, therefore, it is 1’100109.1 for the Depdrtment;cﬂ prosecution to
accuse me for havmg failed to supervise the working of an Jofficer who is
admittedly gréater in responsibilities than me. MV this Ioglcal exp]anatlon o

the charge Shbet hds not bcen rebutted bv lhe Dbpaltmental prosecution

Ule* in 16‘]0111(161 o 1,..1 reply or thlough convmcmg oralldocumentaly

cwdcnce C o | |
Another logical explanation to the charge offered by me iniiny repiy to the
Charge Sheet d ited 13-5-2014 is that being DPP Bannu [ have scrutinized
7087 criminal cases during the year 2013, out of which 5468 cases were sent

for trial, 251 cases were. recornmended for discharge for want of evidence
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(e).

and ’7291 cases wele uun

omi or documentarw e\rldPnce dm Ing the lnqun])

(3]

ned for rectification of dme(.ts wnh legal adwc;,
for propcr mvesugcmm bCSldCS this 275 legal oommns werg rendered 0

ocal Po llce and 75 appeals against acquittal were preferred. ,.A t I am
being libeled with the accusation of. “ENL!* NLIENCY ” and/or
“NEGLIGENCL” This is 1he most unkindest cut of all at the part of m}
hlgh-llpS, who without least considering my overall efficiency blames me for
the inefficiency PP ATC Bannu who is unfortunately posted at the station of
my duty but is legally and factually exercising jurisdiction over the specic—d
umnnal cases pertaining to two (02) different districts l.e L akki Marwat
and Bannu, This clear and vaequivocal defence on my behalr has not been
1cbutted by the departmental authouty/pmsecuﬂoa either througn rejoinder
to my Fleply ot through oral evidence during enquiry. I—knce it is ‘not
underst ood that on the basis of which piece of evidence or paper the Inquiry

Officer blames me to have been guilty of inefficiency or negligence?

(d).  1have also raised a specific defence in reply to the charge sheet dated

1.;-5-2@'1 4 that becduse of the tight schedule and/or time frame prescribed

under Section: 19 of the ATA=-1997 with the prescription of penal

consequences even for the Presiding Officer of ATC in case of failure in

c,ompl)mg with time frame prescribed under the ATA-1997 read With tlile
1nstruct10ns dated !2:)—4-2:().14 issued by the Hon’ble Adminis lrat:ve Judge ot
Anti—Terrorism Courts of the Peshawar High Court, it was even not possible
for the PP ATC Bannu to have wasted even a silngle second in consultation
with the joint team proposed in théprovihéial Govt’s Instructiéns issued on

1-10-2011. This def nce- has not been shattc:n,d by Lhe depa: tmental

auinollty/plosc\,utlon ellhel fhrouch rejoinder to the reply or prodachon of

Since departmental dis up}maxy pwcecdmgs against an accused emplcn ee

are essential of pancl/cririnal nature, ﬂmeime thc Inquu y. Officer was autv'

bound to have. required the dF‘pcutmenm autnon*:u to dis Lhai'ge its own
burden of proof by briif-zmg, home the charpe aoaxmt me through proclucti"o'n
of convincing cvndvncL cithe r oral or dowmcnlan and Only then to have

required me to reb ut tlm accusation but in my case the Inquu‘y O'f_ﬁcer,
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wézhout;going‘ 'th’rous';,h the C m.ge Sheet and my enly io the C h e, star ey

. i.*‘

W—

' o 2 i 44 .
the ses: 1011 01 ;u‘.s mmn,_ ne, anci 1e,cordccl my answ s {0 his quc%t:ons It i

pertinen t to mention, that. on 1he basis of this sesam L of questlonb/'m\vu,ls the

inquiry f (,fﬁéu ha‘s‘ M Lmsmahy plesumed that | ain nechoent and/or
ineffic ient in the per tm mance of my- duties unless and othe: NISL ‘the Inquiry
Rc:pmt ‘15 evident to "1"Ov\’ that no Sllx,.,lb un-rebutted proet of my guilt has

1

been p;odmed by the depart ment against me, reference can be 'madejto PLD

1989 r'C pa

D Rules 19

- fog 1
-~ ;"‘7 :
o

28235 wherel n it has been held that « PlDCCLdlnhS undei the E &
75 are-in thf* nature of quasi cnmmal proceedmgs :z*eqmrmg the
cotabmhment of misconauct on the. basis - of pOMUVG C‘Jldence beyond

:

1e<lsona‘ble doubt”. _
o | .
(f).  That f,a 11e1 p(nuon of findings recorded by the Inqu1ry Ofﬁcer in his report
bOI“li u.Ctht w1th the later portion of the Inqun“y Report because in the findings
por uon the Inquiry Ofiicer attributes to me the offence of rwo igence and/or
11‘1ef1:ICIency m the perfor ‘mance of my duhps while in ‘Lhe portion of
recomr 1endations the Tnquiry Ufhcer recommends major pcnaltv without
, .
least con SldCllﬂU the magnitude and/ox severity ot the ailqmd offencc lhls
is sufficient to prove legal malafide and/or partiality at the part Q'l' the Inquiry |
. « 4 .
Officer in affixing the stamp of his approval to the baseless charges leveled

against me by the Depariment.
(g). In ihe above auc umstances, since I have explained m,l position aibeit my
defence replies t.verp nol considered and I am served a show cause notice

alleging the same I’a,,egut‘um again, whim was i.i;’lCEt“t‘:d‘ﬁ"jl' end not tenable.

h. That the '('nva‘er of red duc tlou to tower .Just is i v*olahor of li 9 qs no pehod

has been ;.pu"hcr,, lm il & order is violative of law "nd not, u,nablc
L That the recommendatic o of the enquiry officer regarding imposition of the

P
l

penalty. against .:1"19 undersigned . is  in  conflict with the general

recommendations as cont "n‘:d in para 2, quote “inedus gperandi regarding

DUWErS di' BPP and PP L A f( may be brought in wnformlty w;th the Provise of

Adgiti- lcuousm Ac.t~;997, KP Pmsecut:on Service (Constit l.twn, .l<uncl|0ns and

(]
ﬁ
1L
Tkt




mmdeewla i v eed ol e

e g e 0 e e

g el e A Lo 8 i e bt vatra o e S b s

N N

{

'umrlsm Q mts, 1\!:

Instnuctmns lreg r(.uw cmiubuhon 0! wmk as wcll as role oi letl ict Publnc

-i
¢ .

Pmsecuiors and the P ll)li(. I’roaecutms for a}l wncermd ? o : .
: o R

‘ v
S ~__|

"f hus mini mzmo the role of the undcrsugnec] 1egardmg the submission

of dlallan etc in A’IL cases, even if the dccxsums taken by ths, Admmlstr‘utnc

Jud“e of Anu—i"enun 3 Cour s is perused ;t completely cxciude the role of the :

RN

oPrrP m ' the m: atter of ‘:ubmhsmn of Ch’lll’lll Besides the reliance of the Enqulry_
.officer on the letter SO (¥ros) HD/]/Z/ZOI(} voi I dated 11. 10 2011 of the Secretary
Home and Tribal Affairs s nusplaccd and uncalled for in the . prescncc of the

decisions taken by the A(hmm&tl atwe }‘ud;.e of Antt— Fe: rar:sm Conrts.
)

it is therefore plade that on acceptance of this réVie'w petition the

order dated 29.01.2015 may piease be set aside and the undwsrmed may -

please be exoner ated of the ghaiges and be restored to my original position
with all back benefits. ‘

Yours faithﬁl?i& ,

e ?:\f"‘f » o

" GUL WARIS KHAN
Jlsti ict Public Pmsewtor
La Ed(a Marwat

Da ted 23-02-201
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All communications should he !
¥ 74T addressed to the Registrar Peshawar |

PE SHAWAR&HIGH COUR ¢ | High Court, Peshawar and not to any

official by name,
Peshawar | — Exch: 9210149-58 e N
| | B ofr:. 9210135 ' o
.___.__Eﬂxx_._m.'m___.
‘ e : www.pwhavmrhighéo@rt.gwpk . :

22 . . S info@peshawarhighcourt.gov.pk S N

. phepsh@gmall.com
¢ NolT k20 jAdmaMIT -~ dated Peshawar the =— S 12014

To .

1. Secretary to Govi: of Khyber Pakhtunkhwa, ) .
Home & Tribal Affairs-Department, Peshawar ‘ , Lo

- D.L.G (Investigation),
~ Khyber Pakhtun_khwa, Peshawar

DIG,
Counter Terrorism Department, - D
Peshawar '

Director General, - - N ~"*
Prosecution Department, A
Khyber Pakhtunkhwa, Peshawar ‘ '

Subject: - MINUTES OF THE MEETING OF THE JUDGES OF ANTJ-TERIéORISM CQURTS

Dear sir,

[ am directed to forward herewith copy of the minUieé of the meeting of the
Judges of Anti-Terrorism Courts, held on 25.04. 2014 for your information and necessary action,
please, o

( Muhamm%?\étad ).

REGISTRAR

- Info@peshawarhighcourt. gov.pk

www.peshawarhighcourt. gov.pk
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. MINUTES OF THE. MEETING’"‘OF. THE JUDGES OF ANTI-

TERRORISM COURTS HELD ON 25.04.2014

A meeting was held in‘the» Conference Room of Peshawar
ng,h Court, Peshawar, under. the Chairmanship of Mr._Yahya Afridi,

the Hon’ ble Judge of Peshawar High Court, Peshawar,

Monitoring/Administrative Judge of Anti-Terrorism Courts in Khyber

Pakhtunkhwa on 25.04.2014 at 02.30 p.m.

The meeting had two sessions, ﬁrst was exclusively of

ATC Judges, whereas in the later session inviteés on special invitation

joined the meeting. , ' ‘ -

The followxng, attended the meetmg

1. Mr: Anwar Ali, Judge ATC, Abbottabad . .
2. Mr. Salim Jan, Judge, ATC- i, Peshawar : :
Mr. Muhammad Asim Imam, Judge, ATC, Kohat
Syed Asghar Ali Shah, Judge, ATC-111, Peshawar -
Mr. Shoaib Khan, Judge, ATC-1, Swat
Mr. Abdur Rauf Khan, Judge, ATC-I, Peshawar.
Mr. Abdu! Ghafoor Qureshi, J udge, ATC-1V, Matta Swat .
Mr. Muhammad Younas Khan, Judge, ATC, Mardan - '
) Mr. Muhammad Asif Khan, Judge, ATC, Malak_and at Swat
10. Khawaja Wajihuddin, Judge, ATC, D.1.Khan
1. Mr. Azhar Khan, MIT, Peshawar Higll1 Court, Peshawar (Secretary

(95)

BN

© e M W

Committee)
12 Syed Alamgir Shah, Special Secretary, Home & Tribal

Affairs Department, Peshawar.

13. Mr. Javed Zameer-ur-Din Farooqui, SSP

(lnvestlgatlon), Peshawar.

14, Mr. Asmatuliah Khan .Gandapur, DG (Prosecutlon), D
invitation

] Peshawar.
15, -M>r_~:, Alam  Shiriwari, DIG, Counter Terrorism

Department, Peshawar

A

On welcoming the pérticibants, the Chair took up the

- figures of instifﬁtio_n and disposal of ATC cases of March, 2014. He

C;»ff/ '

On special '
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-7 cases in Khybef Pakhtunkhwa was justified. He laid stress on a few )

pointed out, low disposal rate in terms of judgments rendered. He Y ' o
solicited suggestions for a logical/practical time line for a disposal of a Q(\'{
case; and 30-days time for a trial was held sufﬁcient.

On taking the 1¥ agenda item and going through the
suggestions/proposals of the Judges the Chair stxlessed' on avoiding un-

necessary adjournments, suggesting that it should not exceed 07-days.

” The Chair also wondered whether the existence of 13 courts for 132

courts preferably estublished within the sccure jail premises, packed
with all modern tools to ensure safety of Judges, cou\staff and i

wntnesses alike on the p.attem of those in U K

"lhc Icamud ATC Judges spoke about insufficient budget
for payment of TA/DA to the retired PWs and difficulties of service in
tribal areas. Similarly, it was also unanimously stressed that the ATC
case, on completion of investigation should be directly submitted with

the Public Prosecutor ATC Court, instead of rerouting it through DPP,

for.prompt channelization and e.xpert opinion. The need for specialized
training to Public Prosecutors attached to ATC courts, was particularly
“stressed.

The Chairman told the ATC Judges to )féel free to approach
him dirgctly or through the MIT for any problem/issue which require
his indulgenc;r:.

The DIG, Counter Terrorism Department apprised the

meeting about his newly established setup, which is mandated to be a

.__"‘
‘M‘}

I
f TR S




specialized branch vyuhhlghly trlained‘staff, eqﬁiprﬁent and, expenige to
handle excl_usi\iely érré%iém Vr;alatec‘i cases. | |

The D:G, Prosecutioﬁ informed ‘that ATC Prosecutors are
being given specialized training at Lahore under a doner funded
programme ;md he is tryiﬁg his level best to enhance the professional
capability of the department which is presently under staffed and ill-
_equipped. | |

The Speciai Secretary Home, on the query of the Chair,
apprised that for ho'using hardened criminals, there is no standard
'p‘olicy, rather they are moved from a prison to prison gn the basis of

~

threat perception; though high. risk prisons are being raised to keep

P

i

ilal'dened criminals in a secure e_nvironment. .
The SSP, Investigation informed the meeting that at the
moment there is no special cell/section centrally located for terrorism
cases, rather the investigation is carried out on local basis in a routine
format.
The Chair emphasizéd for practical approach towards
_alleviation of mutual problems of the ATC Judges and. allied
* departments. He suggested that the office of MIT be the focal point
vice-versa, for interaction on any issue requiring prorhpt attention.
The Chair further suggested that Counter Terrorism
_Depaﬁmem should keep a healthy interaction with lthe Prosecution
Depaltlﬁeﬁt‘gifor effective and meaningful investigation. He also referred
to proformas, ;;repared through mutual deliberations by all the

stakeholders i.e. Courts, Prosecution and Investigation representatives,

e

b
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to imMprove tracking process at their
R ° i’ .

eeting ment
th further nputs in

previous m
it the same wi

in a
respective jevels and suggested 1O revis

make 1t meaningful.
L o In the conolhding remérks, the Chair suggesied 1o have the
llow. Up meeting  afteT two months i the light of

pext {0
tly being under

s, suggested and curren

|
5
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. ' admlnistrativel fu

netional refor
1aken by the police and prosecution departments for strengthen'mg their
justice system particulaﬂy the ATC cases.

dof crinﬂnal
Chair.

capabilities in al
the thanks 10

and from the

The'meeting ended with

Approv ed by -

/ Justice ahya Afridi, . :
Adm'mistraﬁve/Monitoring Judge, . N
Anti-Terrorism Courts, " :

Khyber Pakhtunkhwa

o S s
..




VAKALAT NAMA
o 0
.INTH‘ECQURTO# Lesuite %é“«ﬂ/ /2444““"* |
-’é/a/ * pletid Mﬂm L _ (Appellant)

-(Petitioner)
‘(Plaintiff)

VERSUS

 ’ ‘4«/ 0;/ K/)K __ (Respondent)
S (:Defen'dant)
d/\/)é L ‘é;/ Wdf% W

Do hereby appoint and constltute MAs:f Yousafzal, Advocate, Peshawar, -
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us B
as my/our Counsel/Advocate in the above noted matter, without any liability o
for his default and with the authority to engage/appoint any other Advocate/ ‘
Counsel on my/our costs. !

I/we authorize the said Advocate to deposit, withdraw and receive on my/our
behalf all sums and amounts payable or deposited on my/our account in the
above noted matter. The Advocate/Counsel is also at liberty to |leave my/our -
" case dt any stage of the proceedings, ‘if his .any fee left unpaid or is - /‘
outstanding against me/us. : - o

| Dated __. __J20
ACCEPTED
<%£;2w
' M. ASIF YOUSAFZAI .
~ Advocate
M. ASIF YOUSAFZAI . /i//WC//( /44/ k//A/z/

Advocate High Court,

Peshawar. S | ~' %ﬁ)%

.OFFICE _ ' : .

‘Room No.1, Upper Floor, I . .
Islamia. Club Building,. | ‘ .

Khyber Bazar Peshawar.
Ph.091-2211391-

0333 9103240
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' ";g. A IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ . , * PESHAWAR™ - '

| APPEAL NO~—-b26 /2015 | |
GUL WARIS KHAN ............ ~ APPELLANT
VERSUS

1. THE GOVERNMENT OF KHYBER PAKHTUNKHWA
Through Chief Secretary, Civil Secretariat, Peshawar.

2. THE SECRETARY, HOME & TRIBAL AFFAIRS DEPARTMENT
-Government of Khyber Pakhtunkhwa, Peshawar.

3. THE DIRECTOR GENERAL PROSECUTION, _'
Government of Khyber Pakhtunkhwa Peshawar ... ... RESPONDENTS

COMMENTS ON BEHALF OF RESPONDENTS NO.1,2 &3
%
Resge_ctfully_ Sheweth, |

PRELIMINARY OBJECTIONS:

1. That the present appeal 1s not maintainable in the eye of law.

2. That the appellant has got no cause of action.

3. That the appellant has got no locus standi to file the appeal in

' hand.

4, That appellant has not come to this Honourable Tribunal with
clean hands.

5. That the appeal is bad for mis joinder and non-joinder of necessary
parties. ' _

6. That the appellant has concealed material facts. from this
Honourable Tribunal.

7. That the appellant is estopped by his own conduct to brmg the

present appeal before this Honourable tribiinal.

PARAWISE REPLY:-

Para No.1 of the appeal is a matter of record, hence needs no

comments.

2. ‘Para No.2 is correct to the extent that the appellant was made
accused by the competent authority for having failed to supervise
and controls working of the office of Special Public Prosecutor
ATC, Bannu vide charge sheet and statements of allegations on the
basis of facts finding inquiry, while rest of the para is denied. The
high ratio of acquittals in the Anti-Terrorism Court, Bannu and

.




non-preferrmg of appeals itself proves the assoc1at10n of appellant
with the facts finding inquiry.
Para No.3 of the appeal is a matter of record, hence needs no

- comments.

Para No.4 pertains to record, hence needs no comments.

Para No.5 is incorrect. The inquiry officer considered the reply of

the appellant to the charge sheet and provided full opportunity to
produce evidence. Similarly with respect to show cause notice by
the competent authority, he was heard personally and after that
penalty was imposed.

Para No.6 is correct to the extent that the appellant filed his
Review Petition dated 23-02-2015 to the competent authority for
review of the impugned penalty dated 29-01-2015, while rest of the
para is incorrect. The Directorate of Prosecution informed the DPP
Bannu vide letter dated 19-08-2015 regarding order of dismissal of
review petition by the competent authority (Annexure-A & B).

GROUNDS

C)

AD)

Incorrect. The appellant has been treated as per law rather a
lenient view has been taken in his case by reduction to lower post
for illegal omission, poor performance and negligence.

Incorrect. During the year 2013, the ATC, Bannu decided 67 cases
out of which in 37 cases accused were acquitted, 03 cases were
returned to Prosecution for removal of deficiency, 21 cases were
proceeded U/S 512 CrPC, 05 cases were returned to ordinary
criminal courts not falling within the jurisdiction of ATC and only
one case was of conviction. However, in only 10-cases appeals
were filed in the appellate court.

Incorrect. The appellant was given the opportunity of pérsonal
hearing by the competent authority as per Khyber Pakhtunkhwa
Government Servants (E & D) Rules, 2011.

Incorrect. Proper inquiry proceedings as per E & D Rules have
been conducted against the appellant by the inquiry officer. The
inquiry officer recorded the statement of the appellant which was
duly signed by the appellant.
i) Incorrect. It is just a lame exercise towards his official
obligations being a District Public Prosecutor as
“ignorance of law is no excuse”.




F)

iii)

iv)

vi).

Correct to the extent that the Provincial Government is
granting a sum of Rs.20,000/- per month to the

* prosecutor working in Anti-Terrorism Courts as incentive
allowance, however, the rest of para is denied. The

District Public Prosecutor being head of the District
Prosecution, responsible for supervision and monitoring
the performance of his entire staff including the
prosecutors of Anti-Terrorism Court. Under the
Prosecution Act, 2005 the appellant is the reporting officer
of all the officers/ officials of the district and the appellant
also admitted in his written statement before the inquiry
officer regarding in-charge of the Prosecution work of the
district.

Incorrect. It is the fore most duty of the District Public
Prosecutor being in-charge of the Prosecution in the
District concerned to inspect, scrutinize and supervise the
whole investigation process of various cases so registered
in the District as envisaged by section 8(2) of Prosecution
Act, 2005. Moreover, the competent authority has also
circulated necessary instructions/ guidelines to all the
Prosecutors for effective Prosecution work in the district.

Incorrect, this para clearly shows his slackness and
inefficiency / incompetency, because the appellant on one
hand preaches his efficiency by citing ordinary nature of
cases for his performance while on other hand show his
ignorance about his duties and liabilities being head of
independent office at a district.

Incorrect. It is for the appellant to rebut the allegations
leveled against him by the Department after approval by
the competent authority. The statement and questions put
forwarded by the inquiry officers show that the appellant
has no defence to rebut the allegations and there is no
need of other evidence to show the inefficiency of the
appellant.

Incorrect. As no malafide taken place in the instant.

inquiry.

Incorrect, the impugnéd punishment order of reduction to lower
post has rightly been imposed upon the appellant as per Rules.

Incorrect. The applicant has misconceived Para No.2 of the
Recommendation issued by the inquiry officer and ignoring his




f— " administrative function being District head of Prosecution. Rest of
' the para is denied, show cause notice has been issued to the

applicant and duly signed by the applicant alongwith comments
as token of receipt (Annexure -O)

G) Incorrect. This para is unwarranted, baseless and therefore, -
denied.

H) The respondents seek for matlon to raise additional grounds at the
time of arguments.

PRAYER:

In the wake of above submissions the appeal of appellant is
devoid of merit, legal footing and has become infructuous which may

kindly be dismissed with special cost.

a .
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Chief Secretary
Government of Khyber Pakhtunkhwa
Respondent No.1
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Secretai{y to Govt, Director General Prlosecutior_l
Home & Tribal Affairs Department Khyber Pakhtunkhwa
Khyber Pakhtunkhwa Respondent No.2

Respondent No.1




DIRECTORATE OF PROSECUTION
KHYBER PAKHTUNKHWA

— —
 No. DP/ERAAIL60)Y V56D
Dated Peshawar 19 August, 2015

Office Phone # 091-9212559/ 091-9212542
Fax # 091-9212559
E-mail: kpprosecution@yahoo.com

To

The. District Public Prosecutor,
Bannu. ‘

Subject: - ORDER,

Dear Sir,

I am directed to refer to the subject noted above and to enclose herewith the
order no SO(com/HD/1-31/DPP/2014,Dated of section officer (Com/Enq)passed by
-Sécretary Home & Tfibal' Affairs Khyberj Pakhtunkhwa in respect of Mr. Gul Waris Khan,
District Public Prosecutor (BPS-19) & Mr. Nawab Zarin,_ Public Prosecutor (BPS18) which
is Self explanatory for further necessary action please.

!

(Enclosed as above)

Yours’ faithfully
S Wa@
\/ S~ KJI

(MUHAMMAD MUZAFAR)
Assistant Director Admin/ Finance,



mailto:kpprosecution@yahoo.com
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- GOVERNMENT OF KHYBER PAKHTUNKHWA
~ HOME & TRIBAL AFFAIRS DEPARTMENT

SO(Com/Enq)/HD/1-31/DPP/2014 The Competent Authority (Chief Minister,

Khybe( Pakhtunkhwa) in exercising his powers under rule-2 read with Rule-17 (2) of

KhyberA Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011

while disposing off review petitions of Mr. Gul Waris Khan, District Public Prosecutor

(BS-19) and Mr. Nawab Zarin Public Prosecutor (BS-18) against the order dated
29.01.2015 has been pleased to regret review petition of Mr, Gul Waris Khan District

Public Prosecutor (BS-19) and accepted review petition of Mr. Nawab Zarin Pubiic

Pro§ecutor (BS-18) tQ the extent that the penalty of his dismissal from service is

converted into “Reduction to lower grade and recovery of incentive allowances @
Rs. 20,000/~ PM drawn for the whole year 2013".

SECRETARY TO GOVERNMENT OF
KHYBER PAKHTUNKHWA HOME DEPARTMENT

Endst. No. SO(Com/Enq)/HD/1-31/DPP/2014. Dated Peshawar the August!¢, 2015

Noudwn =

Copy of the above is forwarded to the: -

Director General Prosecution, Khyber Pakhtunkhwa Peshawar,

PS to Chief Secretary, Khyber Pakhtunkhwa Peshawar. _ .
PS to Principal Secretary to Chief Minister, Khyber Pakhtunkhwa Peshawar.
PS to Secretary Establishment, Khyber Pakhtunkhwa Peshawar.

PS to Secretary, Home and Tribal Affairs Department, Khyber Pakhtunkhwa.
PS to Secretary, Home and Tribal Affairs Department, Khyber Pakhtunkhwa.
Officers concerned.

SR

3
iSFCTION OFFICER (Com/Eng)

Ph. No. 091-9214149

(12215)

; (Seoe
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Z\s (\6‘5/ %i

55



LY e - o .
e . . " —

50‘5 C 9. 2014

= |
SHOW CAUSE NOTICE
I, Pervez Khattak, Chief Minister, Khyber _Pakhtunkhwa, as
competent authority, under the Khyber Pakhtunkhwa Government Servants |

(Efficiency and Discipline) Rules, 2011, do hereby serve you, Gul Waris Khan,

District Public Prosecutor (BPS-19), Bannu, as follows: '

1. (D) 'that consequent upon the completion of inquiry conducted Against you
by the inquiry officer for which you were given opportunity of hearing
by the Inquiry officer on 27-05-2014; and. - -

(i) . on going through the findings and recommendations of the inquiry
officer/inquiry committee, the material on record and other connected
~ papers including your defence before the inquiry officer;-
| I am satisfied that you have committed the following
acts/omissions specified in rule 3 of the said rules.
(a) Inefficiency / Negligence.

2. As a result thereof, I, as competent authority, have tentatively decided

to impose upon you the penalty of Ds‘_sm-' ssal from  Sewvice.

under rule 4 of the said rules.

) _ :

3. . You are, therefore, required to show cause as to why the aforesaid

penalty should not be imposed upon you and also intimate whether you desire to be

heard in person.

4. If no reply to this notice is received within seven days or not more than

fifteen days of its delivery, it shall be presumed that you have no defence to put in

and in that case an ex-parte action shall be taken against you. '

5. A copy of findings of the inquiry officer/inquiry committee is enclosed.

~ g 0 @_&NQ
Copry Ty Show Cavie > Peven T
NG , (PERVEZ KHATTAK)
- CHIEF MINISTER,
BER PAKHTUNKHWA.
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IN THE HQN’BLE KP SERVICE TR.I'Bl-JNAL, PESHAWAR
| Appeal No. 626 of 2015 ‘
GulWaris Khan Appellant

VERSUS »
The Chief Minister KPK & Others ' Respondents

REJOINDER TO THE PARAWISE COMMENTS

R.SHEWETH.

The Appellant above named respectfully submité hisﬁ‘ rejoinder to
the para wise comments filed on behalf of the Respondents as under;- -

1. That the contents of Para: 1 to 7 of the Preliminary Objections
are evasive, unspecific and have not been corroborated. Therefore, the
Respondents may not be allowed to advance any corroboration at the
time of hearing of this Appeal as the same may take the counsel for the

* Appellant into surprise, which is not permissible under the law

contained in Order=VIll, Rules; 2 to 6 of the Civil Proceduré Code.

2. That in rejoinder to the contents of Para: 2 of the comments on

facts of the memo of Appeal, the Appellant respectfully submits that no
sfatements of the Appellanttwhatsoever were recorded during the facts
finding inquiry unless and otherwise the Respondents may please be
put to strict proof thereof. Moreover, the jurisdiction of SPP ATC Bannu
spreads over the entire Bannu Division which ‘includes District Lakki
Marwat while the Appellant had been working at the relevant point of
time as DPP Bannu which is a District level post. Therefore, it cannot
be expected of a District level Officer to supervise and control the
working of a Division level officer. Hence what to say of the legality of
the charges levelled against the 7Appel[ant?

3. That the contents of Para: 586 of the comments are highly
evasive and misleading, for, the Appellant had explained; in Para: 3to 6
of his reply to the Charge Sheet dated 13-5-2014 (erroneously types as )




13-5-2013) and-reply*to Show" Cause Notice dated 01-10-2014; the
circumstances and law, which did not allow the Appellant to intervene in
the working of SPP ATC who was not only equal in rank with the
Appellant but was higher in status than the Appellant because SPP
ATC was dealing with case pertaining to Bannu Division(i.e. the
Districts of Bannu and Lakki Marwat) while the Appellant was appointed
for District Bannu only. Moreover, SSP ATC was compensated with
special incentive of R;s. 20,000/= PM only because he was performing
duties more onerous in nature than those entrusted to the Appellant.
Therefore,. it is not only illegal but also illogical to punish the inferior for
the alleged negligence if any of a superior, whereas in the instant case
the Appellant has been punished for the alleged negligence of SPP
ATC, who was responsible for the special cases to the entire territorial
jurisdiction of ATC Bannu which spread over the entire Bannu Division.
In case these submissions of the Appellant contained in his reply to
charge sheet and reply to show cause notice were considered either by
the Inquiry Officer or by the competent authority then the outcome
would surely have been altogether different. As far as contention of the
Respondents; to the effect that “the Directorate Prosecution
informed the DPP_Bannu vide ’Ietter dated 19-8-2015 regarding

order of dismissal of review petition by the competent authority”,

is concerned: the Appellant respectfully submits that the contents of the
comments are whimsical because at the relevant point of time the
Appellant -had long before been transferred from Bannu to Lakki
Marwat, vide Para: 2(ii) of the Respondent No. 2's own Notification
dated 30-4-2014 (erroneously typed as 30-4-2013)then why the letter
dated 19-8-2015 was sent to the office of DDP Bannu instead of DPP
Lakki Marwat? This smells malafide at the part of the Respondents and
it is apprehended that the letter dated 19-8-2015 might have been
issued in back date for getting rid of their statutory shortcomings. Even
otherwise, the instant appeal has been filed on 10-6-2015 after expiry of
the statutory period of 90 days’ compulsory wait long before disposal of
his review petition by the Respondents vide letter dated 19-8-2015.
Therefore, no illegality or irregularity may be pointed out at the part of
the -Appellant in instituting the instant appeal.

Copy of the Respondent No. 2's Notification dated 30-4-2014 is filed herewith
and marked as Annex “A”.




4. That the comments on Ground (A) of the Appeal are whimsical
because from the Facts Finding Inquiry Report it is very much clear to

say that the appellant has not been associated with the fact finding
proceedings despite of the fact that the both inquiries officers ( Junior i
n rank to the appellant) visited office of‘the appellant at Bannu.
Moreover, the Inquiry Officer namely Mr. Abdul Ghafoor has rendered
conflicting recommendations at page No. 8&9 of his Inquiry Report
dated 09-6-2014, for, in Para: 2 of his recommendation, the Inquiry
Officer suggests that “modus operandi regarding powers of the DPP.

and PP ATC may be brought in conformity with the proviso of

~ Anti-Terrorism Act, 1997, KP Prosecution Service (Constitution,

Functions and Powers) Act-2005 and decisions taken by .the

Administrative Judge of _Anti-Terrorism _ Court, Khyber

Pakhtunkhwa in the meeting held on 25-4-2014. Clear instructions

regarding distribution of work as well as role of District Public

Prosecutors and Public Prosecutors may be notified for all

concerned”, which mean that instructions on the subject are neither
clear nor in accordance with relevant law and unless an
order/instruction is clear and in accordance with the relevant law no one
can be punished for its non-compliance on the touchstone of the
substantive penal law contained in. Section: 188 of the Pakistan Penal
Code. Moreover, the Appellant is employed to prbsecute ordinary
criminal cases in ordinary criminal courts pertaining to District Bannu
only while the SPP ATC Bannu is employed to prosecute special cases
under the Anti~Terrorism Act—1997 pertaining to the entire Bannu
Division. Therefore, the Appellant (being a District Ievél officer) cannot
be expected to look after cases pertaining to District Lakki Marwat. As
such the impugned penalty of reduction in rank imposed on the
Appellant is not only unwarranted in view of the substantive penal law
prevailing in the State of the Islamic Republic of Pakistan but is also
illbgical in view of administrative hierarchy of District and Division level
responsibilities.

5. That the comments on Ground (B) of the Appeal are also
whi:msicall because basic responsibility of the Appellant was of District




level while the Respondents are penalizing the Appellant for the failure
of a Divisional level officer i.e. SPP ATC Bannu who was responsible
for prosecution of special cases of the entire Bannu Division which
includes District Lakki Marwat aiso. Therefore, it is not understood as to
how a District level Officer can be penalized for the inefficiency of a
Division level Officer? And that too without analyzing the volume of
work performed by the District level officer in his own sphere of duties
as compared to the performance of thé Divisional level Officer. This is
the most unkindest cut of all at the part of the Respondents. |

6. That the comments on Grounds (C) to (F) of the appeal are also
whimsical because no doubt the o'pportunity of personal hearing was
granted to the Appellant by the Inquiry Officer and -Secre'ta:r'y
Establishment Division on behalf of the Competent Authbrity (and hot

by the authority himself as required under Rule: 15 of the E&D Rules— -

2011) but that was only a formality, for, neither the inquiry Officer nor
representative of the Competent Authority has considered the
submissions of the Appellant with an unbiased indépen_dent/qausi
ju'di:cial mind in accordance with the relevant law, as elaborated herein
the preceding paragraphs.

PRAYER

7. In view of the above humble submissions, it is earnestly prayed

that this Hon'ble Tribunal may graciOust be pleased to allow the instant .

appeal as prayed for.

Peshawar ' M.ASIF YOUSAFZAI

- Dated:- ‘ Advocate for the Appellant
AFFIDAVIT.

IT IS AFFIRMED THAT THE CONTENTS OF APPEAL AND REJOINDER
ARE TRUE AND CORRECT. '
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SN :Government of Khyber Pakhtunkhwa | | -
Home & Tribal Affairs: Department
) - NO.'S0 (Pros)/MD/1- -10/2010/Voi-1
. Dated 30/04/”01.5 ‘
NOT!F!CATION : |
- NO SO (Pro..ecuflon) HD/1 TO/?O:3 The x,orrpeiom - Aytherity  on fhe
il ”ocomr‘ﬁcrt.auo” of. Thg Prownucu Seieciion oourd 5 p:coseq jo. promoie ihe
r - following ofﬁcerf‘of Prosecuilon Qerwce rrom BPS 18 Io» BPS-19 On reoulo;/ucimﬁ
chorge bcms : /
- . [s.NO [ NAME OF TH THE OFFICER REGULAR/Acﬂng CHARGE BASIS l
ot [ Syedimliazud Din Regular : T
. Ei Mr. Gul waris Khan = | Regular
. S H Mr. Ah‘o U[ioh Shah - | 'Acting charge
; o . _ T I
SR v | M Mcz!rk Zoheerud Acling charge s
P -1 DinBaber - .- R < S
P - ¥ | Ml Fazal Noorani Acting charge ;
i Mr. Afif Bilgl Acting charge _]
[ -,..\(i:' 7l -_}@Ar.'Shdhfd ur Rehmcm ‘Azting charge ~ ‘!
-2 " Consequenr upon their promor'on the Competent Authority is further
pieased to order ?he poshng/fronster of The following Prosecuti_on officers in the -
pubilc lm‘erﬂsf 1 : - " '
5% ] NAME OF FROSECUTOR | FROM 0 ~ T REMARKS ;
L | Tarigq Bakhsh. © - | District ~ Pubiic | ATCHI, Peshqwcr IVice Novii - |
. : {3PS-19). - . . | Prosecutor Kohat o ,'
' T 'Syedlm‘riaw_‘d-Din__...._.‘;:'_ ,Pubiic  Prosecitor District Pubiic VI:;e No. Il —Ii
C [ eesde) & I'Dlkhan Proseculor, BanaG |, . R
- il. | Mr, Gui Waris Khian Distie! PUblic District: * Public viée No.tv |
h [t’,PS-]-.‘?) : Prosgcutor, Banau- FProsecutor,  Lakki f
S N - ‘ 1 Marwat S , e
T i M AT Uuqh sheh ) District . Public | ATC-, Pashawar | Vice No.v] o]
L (&5 9] | Prosecuior,  Lakkil : - - -
Fal Ll _ 'Marwat . : .
i 1w Molik Zoheer ud Din . [Public Prosecutor, | Distict  PUblic | Vice No. 1.
- ‘_ kaper (BPS-19) -Kohal .. Prosecutor Kohcx,r | o
| Vi | Mr. Fazle Norani ATC-; ieshawar | ATC-v, Kanjy | Vice No, iX o
1 'l [BPS<19) T 9chﬂ 01 Buner : . '
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vil.-| Mre, Arf Bilgl - 'ATC-JII, Pesnawar

ATC-{ Swat

L . m_J_.._. —— e —

. ‘ | Vice No. X ;
@ (BPS-19} , , ]
* Viiiz | Mr, Shahid ur Rehman | Distict . Public | District. . Public

- ‘(393'19) ‘ Prosecutor Prosecytor o
‘ A Battagram (OPS) | Battagram . T )
Ix. t MroNisar Alam .. ATC-V, Kanju.Swati Public Prosecufor AgoinS‘r Hihe
(BPS-18). i | atBuner District Public | vacant post
. ‘Prosecusor. Oﬁtce :
o S St Lo
M Anwo. Khan o1 L ATEH Swat | Public *Prosectfor | Against h(:
o [BPS 18) . . h . T . . DfS rict i Public vacant post
. S AT i.Prosecutor Otfice -
Lol : ‘Buner
=
--SD--.

Endst No & Dcsfe even

; ‘”'::a.§~ Cop\, forwcrded To- i &
i
' T. The D-rec’ror General Prosg,g.unon Khyler Pakhiunkhwa,
2, The Accour“cm General Khyber Pakhiunkhwa Peshawar,
D 3. The Advocate General Khytzer Pakhtunihwa,

i

. The Chairman Drug Coun Sacem,vur,  «

.5 The D;sfriéi A;céunrs Offibe:j, Peshawar.

7. The Officers congermed,

- Section Officer (Prosecgﬂonj i

-4,

€. AF.S' to Secretofyﬂome & Trial Affairs Department Peshawar,

Phi 091-921054)

‘Secretary to Govt of Khyber Pakhtunkhwa,
. Home and Tribal Affairs Pepartment

Fax:# 091-9210201

agvaw ¢

Pl




R I



