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‘ ‘D'ate of - .| Order or other proceedings with signature of Judge or Magistrate
‘No~|order/ ‘ ' ‘
- | proceeding’|
s
1 2 3
‘BEFORE THE KHYBER PAKHTUNKHWA 'SERVICE TRIBUNAL
Service Appeal No. 628/2015 '
Date of Institution ... 03.06.2015
Date of Decision ... 18.02.2019
Sajjad Khan (Ex-SET), S'/.o Raj Wali Khan R/o Urmarr Payan,
Tehsil & District Peshawar. ' _ '
' Appellant
Versus
1. The Secretary Elementary & Secondary Education Khyber
- Pakhtunkhwa Peshawar. '
- 2. Director, Elementary and Secondary Educatlon Khyber
Pakhtunkhwa Peshawar.
3.. Executive District Elementary & Secondary Educatlon
Peshawar '
Respondents
\ s Mr. Naveed Akhtar Advocate For Appellant
% Mr. Kabirullah Khattak,
Additional Advocate General For Respondents
18.02.2019 ‘Mr. Hamid Farooq Durrani | Chairman

Mr. Muhammad Hamid Mughal Member (J)

JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Appellant

| with counsel present. Learned Additional Advocate General for the N

respondents present.

2. The appéllanf has filed the present appeal u/s 4 of the Khyber

Pakhtunkhwa SeNiCe Tribunal Act, 1974 against order dated

07.02.2011 whereby the appellant was awarded major penalty of |~ .-




)

o

removalh frqm service"on t-h‘e‘éround of willful absence’ from duty.

3. Learned- c}ounselA‘for the appellant argued that the appellant
was falsel-y charged ih a murder case vide F.LR No. 384 dated
30.06.2007 of Pblice Station Chamkani Peghav’var; that the
réspondent department without waiting for result of the trial,
reﬁoved the appellant from service vide impugned order dated
07.02.2011; that though" the appellant was convicted by the Trial
Court however on appéal before the Hon'ble Peshawar High Court

Peshawar, the appellant earned his acquittal vide judgment dated

14.01.2015; that soon after his release the appellant approached ‘the.

‘respondent department and there the impugned order of removal
from service came to his knowledge; that on 04.02.2005 the
appellant filed dei)artmental appeal/representation. against” the
original impugned order dated 07.02.2011- but the same was not
responded. -Next contended that the impugned order is against law,
facts and nonﬁs of justice; that the absence of the appellant from
duty was due to compelling circumstancés; that no formal inquiry
was conducted ag_éinst the appellant; that the departmental action
was taken under Rule 8-A of the Khyber Pakhtunkhwa Government
Servants (Efficiency aﬁd'Discipline) Rules, 1973 instead of Khyber
Pakhtunkhwa Removal from Service (Special Powers) Ordinace-
2000 having overriding effect and punishment was awarded to the

appellant without affording him opportunity of defense and personal

hearing; Learned counéel for the appellant stressed that the appellant | . -

has not been treated in accordance with law and the appellant
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deserves hi-s reinstatement in-service.

4. As agéinst _lth_at learned AAG argued that- the appellant hés
concealed matérial facts from this Tribunal; that the departmental
appeal and service dppeal of the appellant are hopelessly time
beirred;Athat thé éﬁpellant had gone into hiding ih a murder caée‘ vide
FIR No. 384 dated 30.06.2007 and resultantly he was préceeded
against departmentally on account of his- willful absence from
official duty; that absence noﬁces were issﬁed to the appellant on his

postal address and through publication in two (02) daily newspapers

| but the appellant -did vnot assume his duties nor explained his

position with regard to his willful absence from duty; that the

appellant was willfully absent from duty from the year 2007 till the

issuance of the impugned order in the year 2011, during which
period the appellant was an absconder and fugitive from law. Next
contended thét codal formalities were fulfilled prior to the issuance
of the original impugned order.

5. Arguments heard. File perused.

6. The appellant joined the Education Department in the year
2005- as SET. Upén the registration Aof criminal case against the
appellant in the year 2007, he absconded and remained as a fugitive
from law. In the judgment dated 14.01.2015 of the Hon'ble
Peshawar High Cdurt Peshawar ret}erred to by the learned counsel
for the appellant, ifc is clearly mentionedAthat initially all the four
(04) accused éfter commission of alleged crime went into hiding

therefore Challan u/s 512 CrPC. was submitted against the‘rn' to the
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court of learned Additional- Sessions Judge Peshawar who on

| completion of proceedings u/s 512 Cr.PC, declared all the four (04)

accused as proclaimed offenders and issued perpetual warrants of
arrests against them.

-7. The appéllaht was removed from Seryice after issuance of
absence notices through publication in the daily rjl_e_.ws_pa}pers. This
Tribunal has already held in judgment dated 16.01.2018 passed in
Service Appeal. No.720/2012 titled Mst. Mehmoona Bibi Versus |
Government of Khyber Pakhtunkhwa through Secretary Elementary
& Secondary Educatioﬁ Peshawar and 2 others, that since the
Khyber Pakhtunkhwa Removal from Service (Speciél Powers)
Ordinance-2000 never provided for procedure for willful absence as
was provided by Rule 8-A of the Khyber Pakhtunkhwa Government
Servants (Efficiency and Discipline) Rules, 1973, Rule §-A of the
Khyber Pakhtunkhwa Government Servants (Efficiency ahd
Discipline) Rules, '1973- was very much alive during the continuance
of the Khyber Pakhtunkhwa Removal from S’ervi'ce (Special
Powers) Ordinance-2000.

8. It is not the case of the appellant that during the period when
the departmental action was taken against him he Washot hiding.
Even othefwise if a civil servant does not deny his involvement in a
criminal case and his willful absence from duty, how the non-
holding of regular inquiry would cause any prejudice to him.

9. It is also settled that the acquittal order 1n a cfiminal case,

shall not, per se, absolve the civil servant of his departmental




liability.

10. There is more;, than sufficient delay on the part of the
appellant in ﬁling the departmen_tal appeal against the original
impugned order.

11. In the lighf of above discussion the appellarit‘”l‘iés' not been
able to seek indulgence of this Tribunal. Consequently the present
service appeal is dismissed. Parties are left to beag their own costs.

File be consigned to the record room after its completion.

W, &
(Hamid Fa&gmani) (Muhammad Hamid Mughal)

Chairman Member-

| ANNOUNCED
18.02.2019
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| 21.12.2018 . Learned counsel for the appellant Mr. Muhammad Jan
| learned Deputy District Attorney for the respondents present.
Learned counsel for the appellant requested for adjournment.

‘ Atcijoume,d. To come for arguments on 18.02.2019 before D.B.

(Iﬁ)&m o (Mu’kﬁmh%mnin Kundi)

iy ' ; Member S : Member

18.02.2019 Appellant with counsel’ and Mr. Kabir Ullah Khattak learned
‘ . Additional Advocate General present. Vide separate judgment of today of
this Tribunal placed on file, the present service appeal is dismissed. Parties

- are left to bear their own costs. File be consigned to the record room.

(Hamid Farooq Pu ani) (Muhammad Hamid Mﬁghal) " ;

ANNOUNCED - . .

"18.02.2019




19.03.2018 ' - Appellant with counsel and Mr. Muhammad. Jan,
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Deputy District Attorney for the respondents present. The
present case wa's heard by the bench also comprising of Mr.

Gul Zeb Khan (Member) wh9 has now been retlred

PONEC s B e T T

N o0

Adjourned To come up for re arguments on 07 05.2018

before D.B. | @ f

(Muhammad Hamid Mughal) - -
Member '
07,00, 2018 " The Tnbunal is defunct due to retlrement of Hon’ble Chalrman.

e Therefore the case’is adjourned. To come on 20. 07.2018

*

C

B}

20.07.2018 o , D‘u‘e to engagement of the undersigned in judicial
proceeding before S.B furthe"r proceeding in thg case in hand
‘could not be conducted To come on 14.09. 2018/

v T S Me@r(.l)

14.09.2018 ~Junior to counsel for the appellant and Mr. Kabir Ullah Khattak

the appellant seeks adjournment as senior counsel for the appellant’
is not in attendance. Adjourned. To come up for arguments on
08.11.2018 before D.B

Al o

(Hussain Shah) : (Muhammad Hamid Mughavl).
Member . R Member .
- T
08.11.2018 - Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 21.12.2018.

learned Additional Advocate General present. Junior to counsel for =
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06.2.2018 Counsel for the appellant and Mr. Kabeerullah Khattak,
Addl. AG for the respondents present. Due to shortage of time,
~arguments could not be heard. To come up for arguments on

02.3.2018 before the D.B.

s

Member } ‘

AN

02.03.2018 Counscl for the appellant present. Mr. Muhammad Jan, DDA lor
the respondent present. Arguments heard.  To come up lor order on

06.03.2018 before D.13.

| \/%' | @/
(Gul Zcb Khan) (M. [Tamid Mughal)

Mcember Mcmber

06.03.2018 Learned counsel for the appellant Mr. Muhammad Jan, Learned
Deputy District Attorney for the respondents present. The present
case was heard by the bench also comprising Mr. Gul Zeb Khan
(Member). Adjourned. To come up for further proceedings on

19.03.2018 before D.B
( ;’/

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
Member Member




: 28.02';2017.

AH__./‘

27 20"

01.06.2017

27.09.2017

27.11.2017

Counsel for the appellant and Addl: AG fdr respondents

present. Learned counsel for the appellant requested for time to file .

rejoinder. Request accepted. To come up for rejoinder and final
hearing on 01.06.2017 before D.B.

(AHMAD HASSAN) (MUHA}/IMAD AAMIR NAZIR)
M

MEMBER

- . - : ~
. Vmair o~ -3 i1 T

i
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) None present on bchalf of the appellant. Mr. Muhammad
...r\ r\,,!g*" n Tr\ Faxy i B AU asa
Adcd’Butt Addmonal AG pondcnls plcscnt Notlce be 1ssued

Coeisiary o : LHIE

o appci‘lanl and lns comfsel for ﬂltcnd'mcc 1or 57,09 2017Belore D.B.
appellant 13 1 s 1 attercance ™ 2 contg © 0 SOF GY LGS O

'lri l\ Izyh ,ar /‘...i T R

(MUIIAMMAD%/IIN KHAN KUNDI)
‘ MEMBER

Chairman

Member

Appellant in person and Asst: AG for the respondents
present. Appellant seeks adjournment as his counsel is not in
attendance. Adjourned. To come up for arguments on .

27.11.2017 before D.B.

Member airman

Clerk of counsel for the appellant and Mr. Ziaullah,
Deputy District Attorney alongwith Mukhtiar Ali, Assistant
Secretary for the respondents present. Counsel for the
appellant is not in attendance. To come up for arguments on
06.2.2018 before the D.B

h an
Member
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29.10.2015 Counsel for the appellant and Mr. Khurshid Khan, SO alongwith
Add.I: AG for réspéndents present. Requested for adjournment. To

come up for written reply]comments on 25.2.2016 before S.B.

Chalr'.man

25.02.2016 . ~Counsel for the appellant and Mr. Javed Ahmed, Supdt.
alongwith Addl: A.G for respondents present. Written reply by
-'qgs_ponder]vts _N_Q. 1__and 2 submitted. The learned Addl: AG relies on
A fhg same on behalf of respondent No. 3. The appeal is assigned to

' D.B for ri.'joinder.ar}d final_héaring for 14.6.2016.

0

NMeémber

14.06.2016 Appellant in person and Mr. Kabirullah Khan Khattak,

Assistant AG for respondents present. Rejoinder not submitted

“and requested for further time. To come up for rejoinder and

ar_guments on 2 5 € g‘a ’ 4 .

MEMBER MEMBAER

Counsel for the appellant and Mr. Muhammad Jan,
GP for respondents present. Counsel for the appellant
requested for adjournment. To come up for rejoinder and

arguments on.28.02.2017 before D.B.

. \
ber ; . Cha#man




4 27.07.2015

5 10.08.2015

i \, | | B = | &

- Agent ‘of counsel for the appellant present. Counsel for the
N .
appellant is not in attendance. Adjournéd to 10.8.2015 for preliminary

hearing before S.B. ™

\‘ %
' R Ché&irman

Counsel for the appellant present. Learned counsel for the
appellant argued that the appellant was serving as SET when subjected

to inquiry on the allegations of wilful absef\ge from duty and removed

" from service vide impugned order dated 7.2.2013. That the absence of

the appellant was not intentional as he was retained and convicted in a

criminal case registered vide FIR No. 384 dated 30.7.20G7 under section '

302/324 PPC at PS Chamkani. That the appellant was tinally acquitted
from the charge on 14.1.2015 by the august Peshawar H;g‘h\COurt vide
judgment recorded in a crirﬁinal case No. 288-P/2012 wheré-after he
preferred departmental appeal on 4.2.2015 followed by :;ervice;\:appeal

on 3.6.2015.

That the ahsence of the appeliant’ was not wilfui and the

appellant was not suspended as required ‘under CSR-194. That the . i

inquiry proceedings werée not only irregular but also void in view .':'f the

prO\}isions of Removal from Setvice (Special Poweérs ) Ordinance 2007).
Points urged need consideration. Adriit. 'Sﬁéjec-’r,_to deposit of

security and process fee within 10 days, notices bé‘i’fs‘sued to the

. A
respondents for written reply/comments for 29.10:2015 beisre S.B.

N
O

. , . ‘I\.
Chgrman ‘
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FORM OF ORDER SHEET -
Court of : 4
Case No. A ” 628/2015
S.No. | Dateoforder =~ | Order or other pr;git‘:féedings with signature of judge or Magistrate
Proceedings - . A ' '
1 2 T 3
1 11.06.2015 - . The appeal of Mr. Sajjad Khan resubmitted today by Mr.
" | Naveed Akhtar Ad‘/ocate, may be entered in the Institution
,?' ‘| register and put up to the. Worthy Chairman for proper order.
- _1.4._'1 Y y
REGISTRAR ——
22 —f — i c This Cése is entrusted to S. Bench for preliminary
2 i hearing to be put up thereon 234 ~(f
47‘{‘ ’ ‘
v
~| "CHA%MAN
'I.//_ . -
3 23.06.2015 None present for appellant. Notice be issued to counsel

for the abpellant for 27.7.2015 for preliminary hearing before

| cmﬁﬁ

S.B.
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The appeal of Mr. Sajjad Kharfg §E‘? son of Raj ‘Wélii'kﬁgn' received to-day i.e. on 03.06.2015 is
incomplete on the following scores which-is returned to the counsel for the appellant for completion

and resubmusswn within 15 days.

1- Copies of Charge sheet, statement of allegations, show cause notice, é\ﬁquiry report and replies-
thereto are not attached with the appeal which may be placed on it.
2- Annexures of the appeal may be attested.

No. 9532 /ST,

Dt.#uz'ms | ‘ ' \ | A

REGISTRAR———
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
_ ' PESHAWAR.
Mr. Naveed Akhtar Adv. Peshawar.
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IN THE KPK SERVICES TRIBUNAL, PESHAWAR

‘Service Appeal No. é) 9\’? /2015

SaJJad Khan (SFT) ........... e Appellant
| VERSUS | o
The Secretary (E&SE), KPK and others.....ccccovvvunes Respondents
INDEX
S.No  Description of Documents | Annex | Pages
1. |Service Appeal N | | /' - 4
2. |Affidavit : -
g OS5
3. 'Addresges‘ of Parties . : ‘ £
L : N o — .
4. | Copy of 01derdt 07.02. 2011 ‘ A o— 7
5. | Copy of Copy of appeal and Judgment of| B-C
High Court dt.14.01.2014 | g o—19
6. | Copy of departmental appeal dt.04.02.2015° D o 30
7. | Wakalat Nama' s - Hews  po Pern | )

o

Through

a o Naveed Akhtar ,
Dated: o~ /.6 /2015 - Advocate Supreme Court
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IN THE KPK SERVICES TRIBUNAL, PESHAWAR

7

Service Appeal No.. é%ﬂ /2015

B.W.R.
8ervice E:ioﬁg %
4 Khan ( i _ Diary ;E 3%
Sajja an (SET Batod_" 3/, Do/
S/o Raj Wali Khan £ 5]

R/o Urmarr Payan, Tehsil & DlStt Peshawar
Presently at Dargai Miana, Malakand Agency..........Appellant -

VERSUS

1.  The Secretary,
- Elementary & Secondary Educatlon
KPK, Peshawar

2. The Dlrector,
~ Elementary & Secondary Educatlon KPK, Peshawar

3. Executive District Officer, s
Elemetnary & Secondary Education, Peshawar

......................... Respondents

X

Appeal u/s 4 of the Services Tribunal Act,
1974 against the order dated 07.02.2011,
whereby the appellant was removed from
service by respondent No.2 and against the
non-disposal of his departmental appeal
dated 04.02.2015

Respectfully Sheweth:

That the appellant was appointed as SET after having
been duly recommended by the Khyber Pakhtunkhwa

ﬁ% N Public Serv1ce Commission.
’ 5. That since hlS appomtment the appellant &3%

. ~ performed his dutles under the law to the fullest
AC-SUDM a-Gas
nd f-ﬁcn;m to-day satisfaction of his high- ups

Regist

S

Redat
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That the appellant was lastly posted at GHS, Urmarr
Miana, Peshawar when on 30.07.2007, the appellant
was falsely charged in a case under section 302, 324,
34 PPC vide FIR No.384 of PS Chamkani, Peshawar.

el EREEe) hy e O
WGEDY L, st e smngare 2'4..9;)

‘That the appellant at his back was proceeded against

and without waiting for result of the trial, he was
removed from service vide order dated 07.02.2011.
(Copy of order dated 07.02.2011 is Annexure {3 Y4~

That on conclusion of trial, the appellant was
convicted by the trial court but on appeal before the
Honourable Peshawar High Court, Peshawar, the
appellant was acquitted of all the charges on merits
vide judgment dated 14.01.2015. (Copy of appeal and
judgment of High Court dated 14.01.2014 are
Annexure 8 5L RBEC »

That soonafter, his release from jail, the appellant
reported to the department for resumption of his duty,
but there he was informed about the impugned order
of removal from service.
no ‘

That wasting {;"» moment, the appellant filed his
departmental ap'ﬁeal/ representation against the order
dated 07.02.2011 of the then Directress, Elementary &
Secondary Education, Peshawar before the worthy
respondent No.1 on 04.02.2015. (Copy of
departmental appeal/ representation dated 0402.2015
is Annexure 3¢ to D»

That the departmental appeal of the appellant was not
respondedtfwithin the statutory period, hence the
instant appeal, inter alia, on the following grounds:
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GROUNDS:

A.

That the impugned order of removal from service, is
against the law and fact’on the file.

That during his service, the appellant has never been
reported to have given a chance of complaint to his
high-ups and has rendered services to the fullest
satisfaction of the department.

That absence of the appellant from duty was due to the
compelling circumstances as narrated in the above
narration of facts and was not wilful.

That it is settled law of the country as laid down by
superior courts and this Honourable Tribunal that

every acquittal is an honourable acquittal.

That except the false charge in the FIR by a private

party against the appellant, there is nothing on file
against the appellant viz-av-viz the performance of

duties in the department.

That even during the so-called proceedings against the
appellant, the department did not conduct any formal
inquiry or for that matter, the appellant could not
come to know even about the proceedings carried
against him.

That the charges against the appellant are no more in
‘the field, therefore, his removal from service canmot

sustain under the Iaw, rather the same shall amount to
double jeopardy against the appellant. ‘

That the impugned order of removal from service is
not sustainable under the law.

it L L.
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That the whole I;r"oééedingisf" hé{re been conducted at
the back of appellant.

That no opportunity of personal hearing has been
afforded to the appellant before passing the impugned
order or for that matter no inquiry was ever conducted
to know the fate of the criminal case against the
appellant.

That the appellant has sustained great losses on
account of false charge in a criminal case on the one
hand and now the unjustified removal from service by
his department on the other hand, which has not only
put the appellant to great monetary losses but has also
put the appellant to gross injustice. -

That the appellant may kindly be allowed to put
forward any other argument/ document at the time of
hearing of the instant appeal.

It is, therefore, humbly prayed that on
acceptance of this service appeal, the impugned order
from removal of service dated 07.02.2011 may kindly
be set aside and the appellant may kindly be reinstated
in service with all back benefits.

Any other order / relief deemed proper and

appropriate by this Honourable Court, in

circumstances of the case, may kindly be passed as

well. ’ ] Y
. ‘Appellant
Through ~ (Gzlasctss .
Naveed Akhtar
Date: > /& /2015 Advocate Supreme Court
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IN THE KPK SERVICES TRIBUNAL, PESHAWAR

~ Service Appeal No. /2015
Sajjad Khan (SET).....cccecvuvurerenene ereeenp et saes .....Appellant
- VERSUS o |
- The Secretary (E&SE), KPK and others.................. Réspon_dents'~
- AF FIDAVIT

1, SaJJad Khan (SET), S/o ‘Raj Wali Khan R/o Urmarr

e ‘Payan, Tehsil ‘and District,  Peshawar presently at Dargai

Miana, Malakand Agency, do hereby solemnly affirm and
deélare on oath that the contents of the Service Appeal are

true and correct to the best of my knowledge and belief and

nothing has been concealed from this Hon ’ble Tribunal.

N
V@ONENT
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N THE KPK SERVICES TRIBUNAL, PESHAWAR

Service Appeal No. | / 2015

Sajjad Khan (SET)....vveeenereereeerierersisss e Appellant
o A VERSUS | g
The Secretary (E&SE), KPK and others.................. Respondents

ADDRESSES OF PARTIES

APPELLANT

‘Sajjad Khan (SET),

S/o Raj Wali Khan

R/o Urmarr Payan, Tehsil and DlStI‘lCt Peshawar
Presently at Dargai Miana, Malakand Agency

- RESPONDENTS:

- ."1.  The Secretary,
- Elementary & Secondary Educatlon
KPK, Peshawar

2. " The Director,

Elementary & Secondary Educatlon
KPK, Peshawar ‘

’ 3.‘ Executive District Officer, :
Elementary & Secondary Educatlon

. KPK Peshawar =~
SR g

Appellant
Through

('ﬂ:.aﬂg/__/é' .
B - Naveed Akhtar
Dated: 2/ _4_ /2015 Advocate Supreme Court
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AT,
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t\qw'\\\ : DIRECTORATE OF ELEMENTARY &
SECONDARY EDUCATION, NWFP

1. WHEREAS, Mr. Sajjad Khan SET GHS Urmar Cfliana Peshawar was -~ -

accused under Section PPC-302-334-34 vide FIR dated 30- 6-2007, 'but he has absconded:

He has also been willlully absent from duty since 30-7-2007. :
2. AND WHEREAS, according to Rulc-8-A of the NWFP Govt: Servants

(Efficiency & Disciplinary) Rules 1973, a notice was issued to him on his home address

and directed him to resume duty under register cover vide No. 1386 dated 22-12-2009,

but no response has been reccived from him. A notice was also issued in two leading

newspapers (i.e. Daily Express on 11-8-2010 & Daily Surkhab on 11-8-2010) with the

dircction to resume duty within fificen days of the publication of that notice, failing

- which an ex-parte decision will be {aken against him, but he failed to report for duty

uptill now.

AND WHEREAS, on the expiry of the stipulated period given in the
notice, the authorized officer i.c Executive Distt: Officer (E&SE) Mardan has submltted

g

the case to the Authority for further necessary action against the 1eacher concemed

«

4. ‘ NOW, THERFORE, in exercise of powers conferred by the NWFP Govt:
Servants (Efficiency & Disciplinary) Rules 1973 (Rule-§- A), the Competent Authority .
" (Dircetress Elementary & Sccondury Education Khyber Pakhtunkhwa), is pleased to o - .
. impose major penalty of lcn“,)__v?_l_f‘:(_n:l,s.er Sajjad Khan SET GHS Urmar . w-"v;;','
Miana Peshawar. (74 »

I3 * . B IR N B AL
- : p{.e-a,.ol,\""

.- . Lot trt,
X ‘-.\o."\

- DIRECTRESS SR ,{-:{-".
L i ' ELEMENTARY & SECONDARY EDUCATION S Kt
U7 Py , KHYBER PAKHTUNKHWA, PESHAWAR B IR
Endst:No. /F No.36/A-14/SET(M) Dated Peshawar the 7{ - pon. L
N . - .
Copy forwarded to'the:-- == =~ , : ;._,< < ‘
1- Executive District Officer (E&SE) Peshawar with the remarks that Mr.. Saﬂad Khan Ex-- . *
SET GHS Urmar Miana Peshawar may be informed on his home address, T
2- District Account Qfficer Peshawar ) ,‘
- Headmaster GHS Urmar Miana Peshawar. ' RN
4- PA to the Directress E&SE Khyber Pakhtunkhwa, Peshawar U AN
5- Ex-teacher concerned., ’ :

< J
1!

n
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_&;m : Opening sheet for criminal A ppl iy '
{l Br FORE THE PESHAWAR HIGH COURT PESHAWAH
L (;\;muqz DEPARTMENT) .

| Appellc.te*lde ; - uzlrnmalﬁrpealNo/;;fg /Zf

t)zsmct
' l

Peshawar 28-05-2012 Khwaza ’Viuhammad Khan((}
’ - : . Advocate, Peshafy?

Date of Fnlmg Whei her filed by anpellant in
peutmn ' | person
| or by pleader or agen

|

1. Sa]]acl aged qbout 37 years |
g 2. Javed aged about 42 years both sons of Raj Wali
SR Both residents of Urmar Payan Peshawar- - - - TR >

& | VERSUS
| . oL Aziz Khan o/O Haklm Khan :
IR - R/0 Utmar Payan I‘Phsﬂ&qumct Peshawar
| 2o State~wmwene Ll Respondents
| §APpeal U/S 410 Cr.P.C | The learned TSRS
from the order of: Aarht;o“a{ Gesxaons Iud;:m-f Pechnwax
Dated: - + | 23-05-2012
Charged U/S: ~  |302/32¢/34 pPC
‘Sentence: . - |yys, 2020b) PPC: Life imprisonment with
: ' Lomnemation of RS. 1.00.000/- in LP!H]S of
sectlon 544-A Cr P.C.

U/S 224 £PC: (13 years R on three {03) counts
1 with fine of RS, 10.000/- each or in.defanlt of
pa_ymon‘r 0fmonths S.I '

i_the sentences shall run (ourt.uunl\; w.th
bcnpha of section 382-B Cr.P.C.

On._ acceptaace of this. Appeal. - the_order &
‘ A judgment of the learned trial . court _dated -
o ' o 23- 05 2012 ma;_gracmuslvhe set-aside and the
I o ' | appellant be acquitted. S

GROUNDS:

1] "‘}‘aL the omer and judgment of the learned trial court cox'vzctmg*

he appelidnts is against law anri! cts on the Fm hence ui tena}]




miscarriage of justice.

3] That the. leal ned trlal court has made a complete -departure from
the well-settled pnnc1ples relating to the safe admlmstratlon of

crlmmal justice and has taken into consideration irrelevant and

lnadmlss1ble p1eces of ev1denc 2, wlnch is bad in law.

4) That the appellant had no motive, whatsoever to-commit the dellct

Admittedly the motive has been attrlbuted to the abscondmg co-

accused Shad Muhammad alias Shaday.

5) That the depositions of the complamant Aziz Khan PW-2 and the
so-called eye-w1tness Ali Rehman PW-3 are dlscrepant inter-se and

contradicted by the medlcal ev1dence, the site plan and other

attendmg mrcumstances of the case.

6) That major improvements’ have been mtroduced by the so- called
g% eye -witnesses’ clurmg the trial to.strengthen the prosecut1on case
which the’ Tearned ‘trial Court should have taken cognlzance of for

dismissal of the prosecution case.

un-natural. They could not, at all, establish *he1r presence on the

- scene ol occurrence at the fa teful tlme with the deceased o

8) That the locale of injuries upon the deceased squal ely negates the
ocular version and the same openly speak about the non-presence

of the so-called eye-witnesses at the tra gic time with the deceased.

9) That, admittedly, the number of injuries cloec not correspond to: the
‘number of accused For two inlet wounds four persons have falsely

been reped in the case.

2) lhat the 1earned trial court has not vctted the plosccuuon vidence .

in its correct, legal and fe “tual spectrum which has caused- glave .

"~7‘) That in view of the admitted facts on the file, presence : of the S0~ '

Y&
Coyry called eye-witnesses on the spot at the relevant time is most
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10) That. the observétionwof the learned '_tria'l judge in the’ cbliéluding

Para of the- 1mpugned judgment regarding the riumber of injuries

and that accused ch arged up roots the whole prbs_ecutior’i case.

A
L

‘11) That the incident has not occurred in the manner, time-and place as

,depict;ed by the prosecution.

12) That the appellants had not aboconded The) were aVoidi’ng'ar‘i‘eqt: ‘
on account of fear and false implication in the case. Be thatas it, the

' absco:ndence can't cure the inherent defects of the prosecutz?%n case

13) That the 'prosecunon has- mlserably failed to:bring. homé charge :

against the appellants beyond shadow of a reasonable doubt.

S Itds, therefore, humbly prayed that on acceptance »
of this appeal, the order and ]udgment of the learned trlal court

dated 19- 04 2012, conv1c‘nng the appellant and gentencmg him '

© y/S. 302(b) PPC Life 1mprlsonment with compensatlon of RS. |

| 1,00,000/- in terms of section 544-A CrP.C, U/s 324 PPC 05 years "
R.1. on three (03) counts with fine of RS. 10,000/~ each or in default: .
of péyment 06 months SI may grac1ously be qr-‘t 351de and he'bej
acquitted: . -

‘Sajjad & another (App_éﬁants)
Through ' , '

3 LN . . -
A l e Vi /{,- ; . . \( /
AN IR § 1 TV g Vars e e ] [n

1. Khwaja Muhammad Khan(Gara)

( W e

2. ialal ud Din A}b %bam Khan-(Ga;'a),v .// /

A
N

S,
3. Shafufu %/ ain G1£' /\ |
vy

Dated: 28-05-2012 Advocates, Pc(s_p
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| Judgment Sheet
IN THE PESHAWAR HIGH COURT, PESHAVWA

JUDICIAL DEPARTMENT

- JUDGMENT )

Cr. A. No. 288-P/2012.
Date of hearing 14.1.2015.

Sajjad, etc....... versus.....Aziz Khan, etc.

Appeliant (s) -by Mr.Jalal-ud-Din Akbar Azam Gara, advocate. ;

Complainant by Mr. Kanwar Kamal, advocate and Syed
| Sikandar Hayat Shah, Additional Advocate General, KPK.

*kw

SYED AFSAR SHAH, J.— The tragic incident of the

instant criminal appeal as 1'eﬂectec{ 1:.)} and unfolded in the
F,l.'R. Ex.PA registered at the mstance ol Aziz Khan, ﬂ-l[.l'lﬁ.‘l{ ot
the deceased Hazrat Ali and re-affirmed by him as PW-2 is to
the effect that on 30.6.2007, he alongwith kis sons Ali Rehman,
Abdur Rehman and Hazrat Ali had gone to the house .of their
relative Abid lsituated in village Shagai Qilla and on their way

back when they reached neur fo the Hight School, Zahirabad,

accused Javed, Sajjad, Shad Muhammad alias Shaday and




Bhutto duly armed with deadly weapons already present there
stafrted firing at thern, resultaptly, Hazrat Ali was hit and

seriously injured whereas Aziz Khan, the complainant and PWs

Ali Rehmém and Abdur Rehman luckily escaped unhurt. They

were shifting the injured to the hospital but on way he

succumbed to the injuries. Motive behind the crime was that

Mst. Fauzia daughter of the complainant was having a bad

pame  with aceused  Shad Muhammiad  alias Shaday. The
occurrence in addition to the complainant is stated to have been

witnessed by his sons Ali Rehman and Abdur Rehman. He has

charged all the four accused for commission ofthe ‘offence.
Muhammad Riaz ASI (éince dead) who is the
author of the .‘FII‘{ after writin;%’ ;"':‘r-ep'ort of the complainagt
prepéred the injury sheet alongwith inquest report in r_espect of
the bddy of the deceai«;e@ whereafter, it was sent for autopsy/ to

Khyber Medica! College (KMC), Peshawar under the escort of

FC Ajmal.




" </
.‘ A 3 r
Investigation was started in the case by the local :
police of police station Chamkani and since initially all the four
accused after commission of the alleged crime went into hiding,
therefore, ?challan under section 512 Cr.P.C. was submitted - | ‘ B

against them to the court of learned Additional Sessious Judge,
Peshawar who on completion of the proceedings under section
- : 512 Cr.P.C, declared all the four accused as proclaimed

offenders and issued perpetual warrants of arrest against them.

Later on, on arrest of the accmlsed-appeilants, Taved
and Sajjad, supplementary challan was submitted against them
to l'!le _court of Addl. Sessions Judge-l/Judge, Spectal Court,
Peshawar where at the commencement of the trial, the
prosecution produced as many as twelve witnesses whose

statements were recorded and placed on file. On close of the

prosecution evidence both the accused were examined under section

342 Cr.P.C. wherein they denied the eharges prolessed innocence

a
h

and stated to have falsely been implicated in the case. They,




however, wished to produce no defence- nor to examine

[.ilt‘.“rnsclvc.\j on oath as required under seetion 340 (2) CrdC

2-l5 " The learned trial Judge on conclusion of the trial,
convicted ibo_th the écched-appellants under section 302(%;;)
PPC and »sentenced them to imprisonmcnt for life with a
compensation of Ré.l_,O0,000/- (rupees one lac) p:&yable to the
legal heirs of the deceased. Théy were further convicted t.mde:::
section :324 PPC and sentenced tc five years Rl each (on three

counts) with a fine of Rs.10,000/- each or in default thereof to

.

' undefgo six months SI withfbenc—:ﬁt of section 382-B Cr.P_.C..,

vide its judgment dated 23.5.2012.

3- The appellants have questioned their conviction:

3

and sentences through this appeal.
Arguments heard and record perused.
4- Since in the instant case, the most decisive role is

that of the ocular acceunt of the two witnesses, therefore, in our

view we would like to discuss it by making careful re-appraisal




of the same as on one-hand, a youhg man had lost his life while

onithe other hand, four accused are charged including one
father and two sons alongwith Af:heir close relative. In other
words, all :the apcuéed betonged to one and the same family, s{:o
lest ﬁxllxpccfilt oh.c is not rcm:lim:q in the jail for his li‘t'cAtimc on
account of mis-reading or non-reading of vmaterial evidence. We
understand that our judicial obiigation has become onerous to
un‘a’ertake fair and proper re-appraizal of evidence. To test the
testimony of a witness courts should not only consider whether
l:lwn}c is consistency in the narrative bul should also consider
whether the version is probable or not. The a_bove proposition is

well attended by the august Supreme Court in its leading

judgments “Din_Muhammad ¥s. The Crown (1969 SCMR

777) and “Igbal alias Bala Vs. The State” (1994 SCMR-1)
5- According to the prosecution version on the lateful
day, Aziz khan, the complainant alongwith his three sons Ali

Rehman, Abdur Rehman and Hazrat Ali (deceased) had gone to

H
1
I
H




the house of their relative Abid sitmated in village Shagam.
Simple is that the entire male members of one family had gone

to the house of their relative but while going through the record

of the case,i there is 116thing in the same which could show as tb
for- what purposc they had gone {o there. Was there any
ceremony in the house of their 1.'eiative or for that matter they
visited the house of Abid for ofi’;:ring a “Fateha™ (il any) or for
any other ilhnlportant discussion’.; The prosecution version on this

precise subject stood in vacuum. To establish their visit to the

house of their relative, the prosecution at least ought to have:

examined Abid. Again it is in the evidence that besides the

deceased, the complainant Aziz rlhan and his two sons were

also fired at by the accused. On the other hand, it appears from

the site plan Ex. PB which is prepared on the showing of the

complainant and eye witnesses that they (complainant and eye -

witnesses) were within the range of guns ol the accused and

here the question arises (hat how they did not receive even a




Q)

single scratch on their bodies. The eye account on this score 100.

appears to be doubtful. In this respect case of “Muhammad

“Ashraf Vs Sultan and 03 others™ (1997 SCMR 441) can well

be referred. ' : S

:
B

6- ' We have also seen and have sensed serious ifgl

intrigues having been pressed into service with regard to the

ti@e of making the r:‘epprt’ which is shown as 8.30 A.M. ie. | |
within one hour and thirty minute§ of the occurrence. It is in the
evidence of both the eye »vi!:x'xess¢§ that after the occurrence
they were taking the deceased then injured to the hospital in a.

' . . L

vehicle but on way he succumbed to the injuries i.e. before -
reaching to the hospital, whereafter, the dead body was N

immediately taken to the police station where the incident was

reported to the local police. Muhanunad Ismail, SUwho is the
Investigating Officer of the present case when examined as o
PW-8 stated that there was OPD chit with the injury

sheet/inquest report of the deceased which has been placed on




£

record by author of the Teport, that when he wag inf_vestigating

thc_é case, the said OPD chit wag available on fije witﬁ him. He

has made it clear that on the above OPD chj i was mentioned
that the body of the deceagaqg was received in the casualty of the
hospital on 30.6.2007 at 7.55 AM. Dr. Iftikhar (PW-9) who

conducted autopsy on the body of the deceased has admitted in

his cross-examination that in view of the maximum probable

occurred at 4.06 AM. The complainant who s fatlher of the
deceased and Alfj Rchﬁn:m, his brother were allegedly with (he
deceased at the: (ime ol occurrence. Ag per their version, they
were téking the deé.ensed then injured t?} the hospital but on Way

he succumbed 1o the injuries and hence they immediate!y

rushed to the police station alongwith body of the deceased for

lodging the report, which version as Stated earlier has beeq

negated by the ]'n\-’esrigatting Ofticer by stating about the OPD




chit and receipt of body of the .Eiec/:e_as‘ed in the casualty of the
hé;pital at 7.55 A.M.

7-;_ ~ The combined sludj,y of the above facfs would
st.rongly s.;uggest and legitimate nference could bf: drgwn that
the time of report given in the murasila as 8.30 hours is clearly
fabricated one and the only inference that one could draw from
l)l'(,;l-lg,l}t to the casualty of (he hospital and on reaching of his
relatives, it was shifted to the police station for lodging the

repoft. In the given position extreme dis-honesty on the part of

)

the Investigating Officer c'a’nnot be ruled out and in fact the
F.ILR. was lodged éfter considerable  consultations  and
deliberations.

8- . It gppears from i‘he;: record that in this case the
occurrence took plaée. on 30.6.2007 at 700 ho'ui's whereas the

report has been lodged on the same day at 8.30 hours. Besides

the complainant his sons Ali Rehman and Abdur Rehman are

such course of events is.that body of the deceased was first |

&l




10"

also eye witnesses of the incident. It is in the evidence of the .- = Tl e e

f
I

Investigating Officer that he recorded statements of both the :

‘eye witnesses on 2.7.2007, after about two days of the

occurrence and for which he has not furnished any plausible /

explanation. Admittediy, there is nordinate delay ol sitence on
the part of Ali Rehman (PW-3), which creates doubt about his

veracity. Delay-of 24 hours in reporting the matter to the police

; or recording the statement of witnesses by the police has been
found adversely affecting the veracity of a witness as held in

the case of “Mulamniad Sadig a{m’ another Vs. The State” (PLD

1960 SC-223). The view was re-enforced by the august Supreme

Court in the case of “Syed Malumood Shah and another I/\ The

State” (1993 SCMR-550), where it was ruled by their lordships
that statement recorded by police after delay and without
explanation is to be ruled out of consideration. It was again

reiterafed by the apex court in the ease ol “Rahar Ali V. The

¢

State” (2010 SCHMR-584). where it was observed by their




lordships that delay in recording the statement of a witness by
police without furnishing any plausible explanation is. facal (o
f

the prosccution case and the statement of such witaess 1s not to
be relied upon. In the present cdse, the statement of (PW-3) Ali
Rehman is coming within the scope of above rules laid down by
the Hon’ble Supreme Court and hence it cannot be safely relied
upon in the peculiar facts-and circumstances of the case.

There is indeed ancother disturbing point for a

judicial mind and which pertains 1o the attribution of motive.

According to the complainant his daughter Mst. Fauzia was

having. a bad name with accused Shad Muhammad alias

Shaday. The said Shadaﬁz had gone into hiding but so far-as the

convict-appellants are concerned they had no motive against the

a

deceased and, therefore, in the given circumstances this
possibility cannot be ruled out that they have been roped in the
“case being brothers of the said Shaday. In the case of “Sadig

’

and another Vs. The State” (’J.993 SCMR 1864), almost a

XA
2AGshawar High
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similar question was gti‘e:ﬁded by the august Supreme Court and

'the: roping. of accused in ibeing the relation of their co‘-accuss:d

- to iwhém motivc: ;Nas attributed Lilﬂé bCC*:Il condellnned and the
acgﬁsed—aépc;llants were acquitted. | | .

Again  when  Mst.  Fauzia  daughier  of t‘h(-;

complainaﬁt was having a bad name w‘ith absconding accgsed
Shad Muhammad -alias élmday, in our society in situation like - ' o

A . i

one the right of pre-emptive attack lay with the complainant-

party and not with the accused. A similar question was aitended

by this court in the case of “Bunaras and others Vs. the State

" and others” (PLD 1995 Peshawar-144), where accused- o §
appellant was finally acquitted. o o o Lo
) Another glaring discrepancy in the case of the |

prosecution is the inconsistency between ocular account and the
medical evidence and in this view of the matter, if one goes
through the site plan Ex. PB one gets to observe that at point

5 No.1 deceased has been shown whereas points No.6, 7, and 8

- A E YA INER
O(/ .: ‘ Pes";aw,a;i-‘?é-g;‘ia
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have been given to the complainant-and -eye »\'{tzlesses and
&:imi:leu'l){ at points No. 2, 3, 4 and 3, the accused hnvp l‘)ec:rrxi
meq:tioned.} Agcording ‘to the prosecution, on the day of
occgrrence,z the complainant and his sons including me

deceased were 'on way to their home ar.d when reached near to

the High School, Zahirabad they were fired at by the accused.

In the site plan, the deceased has been shown ahead of the

' complainant and eye witnesses and hence in the given position

he ought to have received injuries on the iront of his body. As

against that it is in the statement of the doctor that both the

entrance wounds on the body of fhe deceased ére on his back.,
We know that the deceased then ‘alive was not a statue but in
the instant case the position#s-a Iittlé bit different in that here
;()O‘th the entrancé ‘wounds "are on his b-aol{. '1"111115, the eye

witnesses account does not tally with the medical evidence. In

this respect wisdom is derived from case laws “Mirza Daulat

EXAMI

NER

@

Wy
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Hussain Vs. Abdul Khaliq and avother” (1970 SCMR-46 7)

a(zd Améen Ali and another Vs, The State (2011 SCME-3 23).

9- " Again a judicial mind remains disturbed when the
prosecution has charged four persons. All are stated 10 have
fired  at the complaimant-party but the Investigating Officer

: : : c .
during the spot inspection has not recovered even a single

empty from the venue of crime. In the given circumstances, it

was but natural that empties should have been present at' the
spot but these were missing. There is no evidence that 'the
empties were removed or taken away from the crime venue b})
the culprits.

Tﬁe circumstances do reveal that an ;attempt has
been made bynthc prosecution toz E‘n'll')lic.atc 4s many persons as
‘])o§silalle in - crime but the number of accused is not
commensurating with picces of circumstantial evidence brought

on record because as stated above no eipty was recovered {rom

v

the crime venue or other point wherefrom the accused had




| ”‘ R ‘/'f‘
| ' ~ -\l
15
| opened fire. This is yct another fact which gives a serious jolt (o
} the version of prqsécution. Rel. “Zaalb Din and another 1s. & a3
? o - £ i i
' The State” (PLD 1986 Peshawar 188). - o
ci o © Moreover, in this case, a spent bullet was R

'

recovered by the LO. from the spot of occurrence but the same

is not sent for opinion of the firearm expert which could show

N

its bore/caliber, moreso, when the prosecution version

assailants were having at the tirne of occurrence. Non-sending
of bullet to FSL was callously noted by the apex court in the

“case of “Imiran Hussain Vs. Amir Arshad and 02 others”

gz “throughout is silent about the kind of weaponé which the
(1997 SCMR-438). o ;

It appears from the statement of Dr. Iftikhar (PW-

9) who conducted auiopsy on the body of the deceased that in

view of the maximum probé‘ole fime between death and post- -

mortem which is six hours, the death might have been occurred

on 4.00 AM. In view of the post-mortem report and medical R




testimorty furnished by doctor Ltikhar one could reach to the

conclusion that the occurrence appear to have taken place in the

dark - of night than in broad day light as set up by the

prosecution. In fact, the two eye witnesses have given perjured

testimony. In this respect, we ‘are fortified by a-case-titled e

7

“Liagat Al Vs, The State” (2011 SCMR-910.

10- We have noted another glaring discrepancy in the -

case set up by the prosecution and which is the element of

improvement. According, to the prosecution case on the fatenl

day, the complainant alongwith his sons was on way 1o his

house and when reached to the crime venue, there the convict-

appellants and absconding co-accused duly armed with deadly

weapons made firing at them. Not only in the site plan Ex. PB

but also the complainant in his court statement has categorically

stated that the time of occurrence his deceased son was ahzad of

him. Going ahead of his father by a son iy seldom In our society

any way to bring his eye account in line with the medical i
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~- BEFORE THE KHYBER PAKHATUN KHWA SERVICE TRIBUNAL
PESHAWAR.
Service Appeal No: 628/2015

Sajad Khan Ex-SET GHS Urmar Miana District Peshawar. ....... Appellant. : *
VERSUS | ;

Secretary E&SE Department, Khyber Pakhtunkhwa & others. ...... Respondents '

: PARAWISE COMMENTS ON FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth -

fm
- I

Respondent submitted as under:-

PRELIMINARY OBJECTIONS.

1 That the appellant has got no cause of action / locus standai .
2 That the instant Service Appeal is badly time barred.

3 That the appellant has concealed material facts form this Honorable
- Tribunal in the instant service appeal.

4 That the instant service appeal is based on malafide intentions.

5 That the appellaat has not come to this Honorable Tribunal with clean
hands.

6 -_That the appellant is not entitled for the relief sought from this Honorable
Tribunal .

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on malafide intentions just to put extra
pressure on the Respondents for gaining illegal service benefits against SET
post.

9 That the appeal is not maintainable in its present form.

10 That the appeal is bad for mis joinder & non joinder of the necessary
parties.

11 That the instant Service Appeal is barred by law.

" 12 That the appellant is not competent to file the instant appeal against the
Respondents. : r i




N
S 13-That the Notifications dated 07-2-2011 & 04-2-2015 are legally competent
' & are liable to be maintained in favour of the Respondents.
14 That the appellant is not an aggrieved person.
FACTS

1 That Para-1 needs no comments being pertains to the service record of the
appellant.

2 ThatPara-2 is also pertains to the record, hence needs no comments.

[l

3 That Para-3 is correct that the appellant was involved in a criminal FIR No:
384 at Police Station Chamkani 4/3, 302, 324 & 34 PPC and since than the .=,
: appellant was absconded , hence he been proceeded against the Efficiency &-._ -
Disciplinary Rules 2011 on account of his willful absence from his official
duty against SET (Male) at GHS Urmar Miana District Peshawar
Therefore, on the report of the Headmaster concerned, the then
EDO(S&L) now DEO(M) Peshawar has published a Notice dated 11-8-
2010 in the dailies“Surkhab & Express” Peshawar with the directions to
the appellant for the resumption of his official duty with in 15-days from the
publication of the said Notice date . But the appellant did not resume his
duty nor explained his position with regard to his willful absence from duty
wef 30-6-2007.
| Hence on the expiry of the stipulated period, given in the Notice
dated 11-8-2010, the appellant has been removed from service vide
Notification dated 07-2-2011 by the Respondent No: 2 (copies of the Notice
& Notification are attached as Annexures A&B).

4 That Para-4 is also incorrect & denied. The appellant has proceeded under
the E&D rules 2011 after observing all the codal formalities as mentioned
para, hence the plea of the appellant is baseless.

5 That Para-5 is correct to the extent that the appellant has been connected for
life imprisoment alongwith a fine of Rs.100000/- by the Learned Trial Court
vide judgment dated 19-4-2012 in the light of FIR bearing No: 384
registered at Police Station Chamkani Peshawar.

The appellant while feeling aggrieved from the judgment dated 19-
4-2012 of the Learned Trial Court has filed a criminal appeal Under Section-
410 CRPC against the said judgment before the August Peshawar High
Court Peshawar on 28-5-2012 which the appellant has been acquitted (copy
of the judgment is annexure-C).

6 That Para-6 is incorrect & denied. The appellant has been found guilty of his
willful absence from his official duty since 30-7-2007. Hence he has been
removed from service vide Notification dated 07-2-2011 by the Respondent
No: 2. :

filed by the appellant nor any such record is available till date. Hence the

7 That Para-7 is also incorrect & denied. No Departmental appeal has been / /
plea of the appellant is baseless.
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:‘- 8 That Para-8 is also incorrect & denied. Detailed reply of this Para has been

given in Para-7. Hence needs no further comments. However, the

Respondents further submit on the following grounds inter alia:-

'GROUNDS,

- A Incorrect not admitted. The impugned order / Notification dated 07-2-2011
is within legal sphere & in accordance with the law, facts & circumstances
of the case. Hence is liable to be maintained in favour of the Respondents.

B Incorrect & not admitted the statement of the appellant is baseless & is liable
to be dismissed in terms of the above made submissions mentioned in the

foregoing Paras.

C Incorrect & denied. The appellant has been found guilty by the competent
authority on account of his willful absence from his official duty wef 30-6-
2007 against the SET post. Hence he has been removed from service vide
Notification dated 7-2-2011 issued by the Respondent No: 2 after observing

all the codal formalities.

D Incorrect and not admitted. Detailed reply has been given in the foregoing
Paras. Hence needs no further comments.

E Incorrect & denied. The appellant has been found guilty of willful absence
from his official duty wef 30-6-2007 against the SET post by the competent
authority, hence he has been removed from service v1de Notification as
mentioned above.

F  Incorrect & denied. The Respondent have acted as per law, rules & policy
prior to issuance of the said Notification dated 2-7-2011.

G Incorrect & denied. The appellant has been found guilty of his willful
absence from his official duty wef 30-6-2007 till the said Notification dated
2-7-2011 issued by the Respondent No: 2 against the appellant under the
relevant of provision of law & has thus got finality against the appellant.
Therefore, the same is liable to be maintained in favour of the Respondents.

B Incorrect & denied. The Notification dated 2-7-2011 is in accordance with
law, rules & set procedure & is liable to be maintained in favour of the

Respondents.

J Incorrect & denied. The appellant has been properly served through Notices
on his postal address as well as final Show Cause Notices in the above
mentioned Newspapers alongwith fair opportunity of his personal hearing
prior of the issuance of said Notification dated 2-7-2011 by the Respondent
No: 2 against the appellant. Hence the plea of the appellant in this parais -«

totally baseless & without any solid justification.




.‘K Incorrect & denied. The appellant has been treated as per law & set procedure
after observing all the required codal fornialities prior to the issuance of the
Notification dated 2-7-2011 by the Respondent No: 2 in the light of the facts
& circumstances of the case, hence the plea of the appellant regarding
suffering financial losses is directly falls within the ambit of his domestic
problems having no concern with the Respondents in the given circumstances
of the case.

L Legal, Hence needs no comments. However the Respondents seek leave of this
Honorable Tribunal to submit additional case law & record at the time of
arguments on main appeal.

In view of the above made submissions, it is requested that this
Honorable Tribunal may very graciously be pleased to dismiss
the instant service appeal with cost in favor of the Respgndent

Department. z

Diréﬁ

E&SE Department Khyber : .
Pakhtunkhwa, Peshawar. _ A
(Respondents No: 2,&3)

, .
7 * .

Secretary , |
E&SE Department Khyber |
Pakhtunkhwa, Peshawar.
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DIRECTORATE OF ELEMENTARY &
¢ SECONDARY EDUCATION, NWFP

accused under Scetion PPC-302-334-34 vide FIR dated 30-6—20‘07,‘but he has abscondedj
He has a'lso been willlully abseat [rom duty since 30-7-2007.

AND WITEREAS, according to Rule-8-A of the NWFP Go'vt: Servants
(Efficiency & Disciplinary) Rules 1973, a notice was issued to him on his home address
~and directed him to resume duty under register cover vide No. 1386 dated 22-12-2009,
but no response has been received from him. A notice was also issued in two leading
newspapers (e Baily Express on 11-8-2010 & Daily Surkhab on 11-8-2010) with the
direction to resume duty within fiftcen days of the publication of that notice, failing
which an ex-parte decision will be taken against him, but he failed to report for duty
uptill now. ' .
AND WHEREAS, on the expiry of the slipulated period given in the
notice, the authorized officer i.c Executive Distt: Officer (E&SE) Mardan has submitted

¢ m— . .

the case to the Authority for further necessary action against the teacher concerned. -

.

NOW, THERFORE, in excrcise of powers conferred by the NWFP Govt:
Servants (Efficiency & Disciplinary) Rules 1973 (Rule-8-A), the Competent Authority
(Directress Elementury & Sceondury Education Khyber Pakhtunkhwa), is pleased to

impose major penalty of removal from scrvice-uipea-Mr. Sajjad Khan SET GHS Urmar

(4
1\

' DIRECTRESS :

Miana Peshawar.

I , ELEMENTARY & SECONDARY EDUCATION
S é [ 7. Py KHYBER PAKHTUNKHWA, PESHAWAR
Endst:No. IFNo.36/A-14/SET(M) Dated Peshawar thc7 L 12011.

Copy forwarded to the:-

Executive District Officer (E&SE) Peshawar with the remarks that Mr..Sajjad Khan Ex-
SET GHS Urmar Miana Peshawar may be informed on his home address.

District Account Officer Peshawar

Headmaster GHS Urmar Miana Peshawar.

PA to the Directress E&SE Khyber Pakhtunkhwa, Peshawar .

Ex-teacher concerned.

P Deputy Direrfor (Establishinent)
< r~ .

I . Elementary & Second 96081101‘1,
/Y/ Khyber Pakhtunkhwa, Peghawar

j by - .

. A

WHEREAS, Mr. Sajjad Khan SET GHS Urmar }‘\/Iiana_ Peshawar was -
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Appellate side

pening sheet for erinving! Appesls

SEFORE THE PF'.M“’/\WAR HI(’U COURT, PESHAWAR

pNY

AL DEPARTMENT) -
'3

Criminal /‘ppcal No/"z//é/ L /Zf"

rﬁlstrwt Date of Filing

Nhemcr filed by appellant i in
person -
or by pleader or agent

Peshawar | 28-05-2012 i{hwa}:i Muhamn-xad Kbhan{Gh!

Advocate; Peshaty

7 from the ordoer of:

Dated:

Charged U/3:

SETORR ST P S AT
PRI,

x : i, Prayer-in-Appeal

GROUNDS

1. Saj}'aci aged about 37 years
2. Javed aged about 42 years both sons of Raj Wali GroX _
. Both residents of Urmar Payan Peshare re v - v e ceemaony TR ‘

2. State- - aooon..

L ADPPeal U/S 410 Cr.0.C

VERSUS

1. Aziz Khan $/0 Hakim Khan _ : ‘ . )
 R/O Urmar Payan, Tehsil & District Peshawar

The learned .
Additional Sessions Judge-I, Peshawar

._), .O _;_)”1 )

302/32¢/84 PPC

U/S. 202fb). PPC: Life imprisonment with
Lonmenmtnon of RS. 100 000/- m terms of
sectvon 544-A Cr.P.C.

U/S 324 ?PC U5 vears R ¢gn three [03) counts

with_fine_of RS. 10, 000/- each_or in_default of
payment 0 menths S.1L

All_the_sentences shall run concurientiy wih
benefit of seation 382-B Cr.P.C

On_acceptance _of this_Appeal, *he order &
wagment of the learned  trial court dated
23:05-2012 may graciously be set-aside an'i the

appellant be acuuitted

1) That the order and judomoent c-*‘ the les

wned trial court corvicting

the appellants is ¢ againstJaw and facts o 7.118*1;_; hence untenable.



2) lhdL the learned trial court has not vetted the prosccution cevidence
aused ‘grave

in its correct, legal and fectual ‘spectrum which has ¢

miscarriage of justice.

d trial court has made a complete~departure from

g to the safe administration. of

irrelevant and

3) Th'xt the learne

the well-settled principles relatin

criminal justice and has taken into consideration

inadmissible pieces of evidence, which is ba

d in law.

t had no motive, whatsoever to commit the dehct

4) That the appellan
ttrlbuted to the 1b>condmg co-

Admlttedly the motive has been a

accused Shad Muhammad alias Shaday.

mplaman‘c Aziz Khan PW-2 and the

screpant inter-se and
ther

| 5) That the depositions of the co
ess Ali Rehman PW-3 are di

so-called eye-witn
ce, the site plan and ©

: contradicted by the medlcal evidenc:

attending c1rcumstances of the case.

n inffoduced by the so-called

i | 6) That major improvements ‘have bee
osecution €ase¢,

rial to strengthen the pr

!u‘
¥ cye -witnesses dunng the t
aken cognizance of for

x
which the: 1e'n ned ‘trial Court ShOlﬂd have t

.
] dismissal of the prosecution case.

tred facts on the file, presence of the so-

relevant time is most
on the

- 7) That in view of the admi
esses on the spot at the
|, establish their presence

sed.

on SR ,
- called eye-witn

un-natural. They could not, at al

scene of occurrence at the fateful time W1th the decea

1 the deceased squarely negates the

8] That the locale of injuries upo
+he non-presence

e same openly speak about

o ocular version and th
ime with the deceased.

’* ~ ofthe so-called eye-witnesses at the tr gict

4w |
9) That, admittedly, the number of injuries doe¢ not corr espond to the

qumber of accused. For two inlet wounds four persons have falsely

heen ranerd in thecase.
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W
/
y




i of the learned trial Judge in the concludmg {-

10) That tlu. obscrvatio
g the rumber of injuries

Para of the 1mpugned judgment regardin

and that accused charged up roots the whole prosecutlon case. {

| 11) That the incident has not occurred in the manner, time and place as

depicted by the prosecution.
s had not abbcondcd They were avoiding arrest

12) That the appellant
in the case Be that as it, the

on account of fear and false implication

abscondence can’t cure the inherent defects of the prosecut’i%n case.

s miserably failed to:bring home charge

13) That the prosecutlon ha
able doubt.

against the appellants bcyond shadow of areason

. It is, therefore, huinbly prayed that on acceptance
order and judgment of the 1earned trial court

of this appeal, the
ant and: sentencing’ him

dated 19- 04 2012, convicting the appell
nt with compensatlon of RS.

/S 324 PPC 05 years

-'_w—za..\ 3‘!35. TS ‘?,W,_ AL B LR VAT L P < .
. . aniend i b inicves sa s ol e 2 LY IC
. . i 5
et esdran, RS

i} “U/s. 302(b) PPC Life 1mprlsonme
1,00,000/- in terms of section 544-A Cr.P.C, U

N P

| § 3 R on three (03) counts with fine of RS. 10,000/~ each or in default
I ; f payment 06 months : S1, may graciously be set aside and he be
: ‘ acquitted.
» | | ‘ Sajjad & another (Appéllants)

Through

~ 2 O ™ VIL l"D’-)'t"_a‘»“:-%‘-:‘:,}.\_h\.‘ét

1. Khwaja Muhammad Khan({Gara)

: “ ¢ . -
‘ \ A /- . ‘(//7

T
\) !\Ck €.
2 Jalal-ud- -Din A o /'LﬂmKhan [Gara] /

i - T 3. Shadm'lfhséam Glé-ya 7\

K
: : Narards 70-AR-2.0172 _ Advocates, PCE/)""qr /
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SLRICH ORPICER FLEM: & SECERDY: bror

Consequeny Gpon his involvema s and sirest of My, Midayut Khaj PST Grs
SOl Urmar Pavan Peshawar in case under ! J VNG 28E dated 20/9/2005 charge i der section
he s under suspension v b 20/9/2005 G ‘decision of court vide E ndst:

H05076-80 deied 2 1/4/2006 and convicted unier sentence 8 years RI with fine of 1,00,000/-

-

3020324434 P,

Under the provision of rules 10 A& CSR 194, ’\'fr Hidayat \han PS I"GI.’.S :
hY 0. Lo Urmar Payvan Peshavear is hereby re-tnstsed on service w.e fron 3 17872 10 on c}.f];jr.\. ol - E
!1[\ seuteno, : B
NOTE o .
A I Necessary cnu} noukit be made in s seivice book: _
Zo Hesuspension pcz:od will be dcc:.*n dhaster-on, 'A '

( FANMIUL U RF} MAN) S
: ceutive I)lsm OfF"- )
E.-I‘c;.z. & Sec: Bdu: 1y .mwv oo

o

P—

27 /

b - , - /rf;>
Padsts NoMp S 28 S Dated Peshawar the ”_,;______“__, //'1 .

(opw for information an d necessary ackion (o the

WL

Lo District Accounis OrMicer Peshmyng
D Leputy Disiricr Qiticer (Mul e) P
A, lc.ul O coneernged. i
v '

.qllu\‘mll ..Jmu- IR, L»b(,t)—')'ﬁ{)«lx

: yL/ /Cuw
District Utf'c.m (Ml c,)

e & See: Edu: Pe \.siau{/lf.'




