Before the Khyber Pakhtunkhwa Service Tribunal, Peshawar. @
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Pervez Khan -V- Population Welfare Department, GOKPK.
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Respectfully Shewth:

The subject appeal is fixed before this august tribunal for today. To further fortify his
appeal the appellant add the following documents to his pending appeal.

1. Respondents had preferred appeal before the Peshawar High Court against the
judgment dated 01.12.2020 of the Senior Special Judge Anti-Corruption
(Provincial) Khyber Pakhtunkhwa, Peshawar. The learned court while perusing
official record provided, also annexed to the instant appeal, has dismissed
respondents’ appeal NO. 21-P/2021 against the Judgment of the Special court
vide its judgment dated 12.09.2022 latest and has upheld its judgment. The
judgment in hand has discussed all aspects of the case threadbare, repudiated all
the 06 charges and exonerated the appellant honorably. Attested copy of the
judgment is attached as annex-A.

2. Thus, concurrent judgments of Senior Special Judge Anti-Corruption (Provmcnai)
Khyber Pakhtunkhwa, Peshawar and of the Peshawar High Court in the field, both
have repudiated the 06 charges, becoming sole base of the major penalty of
compulsory retirement appealed against and pending before this august tribunal.

3. Additionally, the following documents are also attached herewith to include and
become part of the appeal pending.

a. Letter dated 12/01/2004 of Government of Khyber Pakhtunkhwa in Law
Department, advising Local Government Department to wait for the
opinion of the Establishment Department KPK in respect of age relaxation
in upper age limit of the appellant annex-8.

b. Opinion/Advice dated 08.01.2004 of the Government of Khyber
Pakhtunkhwa in Establishment Department, allowing 10 years age relation
in upper age limit to the appellant_ annex-C.

¢. Application dated16.07.1992 of the appellant surrendering his 1*' domicile
certificate to the issuing authority through proper channel bearing official
diary NO. before acquiring the 2" one_annex-D.

4. pswadumious ermpla A
PRAYER: 7 {m“‘“

It is humbly requested that the attached ‘public documents’ may kindly be made part of
the pending appeal and considered please.

Pervez K
(Appellant)

Pervez K%/
{ Deponent)

\\'

AFFIDAVIT: Affirmed on oatfi,thatcco
my knowledge & belief.
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IN THE PESHAWAR HIGH COURT, PESHAWAR
(Judicial Department)

3
Appellate Side Cr. A No. 2 j P/zeze 2021

District Date of Whether filed by appellant | Stamps on
Filing in person or by Pleader or | Appeal
Petition. Agent
Peshawar ! 12020 | Advocate-General, Khyber | Rs.
Pakhtunkhwa

State through Advocate-General, _
Khyber Pakhtunkhwa, Peshawar. ~ cooeeen Appellant

Pervez Khan S/O Fateh Khan,

Versus
\

R/O Darmangi Peshawar Palosi, Talarzai,
Rtd: Deputy Director,
Population Welfare Peshawar. ... Accused/Respondent

APPEAL U/S 417 Cr.P.C AGAINST THE IMPUGNED JUDGME&{T/
ORDER DATED 01/12/2020 PASSED BY THE LEARNED
SPECIAL JUDGE, ANTI CORRUPTION, (PROVINCIAL) KHYBER
PAKHTUNKHWA PESHAWAR, WHEREBY HE ACQUITTED THE
ABOVE NAMED ACCUSED/RESPONDENT, VIDE FIR NO.08
DATED 19/11/2013, CHARGED U/S 419/420/468/471-PPC R/W.
SECTION 5(2) PC ACT, P.S, ACE DISTRICT PESHAWAR.

PRAYER:-

FILE@«Y
Depu istrar

08 JAN 2021

ON ACCEPTANCE OF THIS APPEAL THE IMPUGNED
JUDGMENT/ ORDER PASSED BY THE LEARNED TRIAL COURT
MAY KINDLY BE SET ASIDE AND ACCUSED/RESPONDENT BE
CONVICTED AND SENTENCED IN ACCORDANCE WITH LAW.

GROUNDS -

1.

That the impugned Judgment/Order of learned trial Court is iflegal,
against law, facts on record and in contravention of principles of
administration of criminal justice hence not tenable.
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09 JAN 2021
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That the learned trial court has failed to appreciate the. prosecution

evidence in its true perspective.

That the impugned Judgment/Order of the learned trial Court is the
result of mis-reading and non-reading of the prosecution evidence,

hence liable to be set aside.

That as per record huge loss has been given to Government
exchequer and role of accused/respondent in the offence is prima-
facie proved through evidence but without any solid reasons the
evidence of prosecution has been disbelieved by learned trial

Court.

That the learned trial Court has illegally based the Judgment on the
unproved defense plea-and has totally neglected the prosecution
evidence that is why has reached to a wrong conclusion.

That the offence of the accused/respondent is heinous in nature
and is against the public at large as the Government exchequer has
been looted through engineered forgery by the accused/

réspondent.

That forgery of accused/respondent is proved through best
available evidence as the form of accused/respondent submitted by
him before the Public Service Commission was admittedly sent by
Public Serviée Commission to the requisitioned department
alongwith recommendation of the accused/respondent and later on
the personal file was lost. So the form was also lost and the
beneficiary of the said Io:ss is the accused/respondent.

That the photo state of form annexed by the accused/respondent
with his written statement has been believed as true by learned trial
Court in impugned judgment, but it was ignored that the same
needed to be proved as a defense plea because the burden of
proof shifted to accused/respondent.

That yet again the accused/respondent managed to defeat the
ends of justice by misleading the Court through the unproved and
fake defense plea.
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10.

1.

12.

13.

14.

m@w Ady
) Khyber Pakhturikhwa,
Dep <egistrar Peshawar.

0

>
That the facts about obtaining second domicile.' Ex—parte‘ decree in
fraudulent manner, other jobs without NOC and his termination for
particular reasons have been duly proved which is meant to show
the character and tendency of the accused/respondent which
supports the main charge involved in the case, but the tearned trial
Court has mis-read the central idea/theme of the case and has
wrongly appreciated the fact in issue and relevant facts.

That the learned trial Court has extended benefit of minor
discrepancies in favour of accused/respondents and nothing

material was brought on record.

That prosecution has proved the guilt of accused/respondent
successfully & discharged its burden through consistent &

confidence inspiring evidence.

That the impugned Judgment/order of learned trial Court is based
on assumptions and presumptions hence liable to be struck down.

That other material grounds not specifically mentioned here will be

raised at the time of arguments.

it is, therefore, humbly prayed that on acceptance of this
appeal the impugned Judgment/Order passed by the learned trial
Court may kindly be set aside and accused/respondent be
convicted and sentenced in accordance with law.
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PESHAWAR HIGH COURT, PESHAWAR

ORDER SHEET
Date of Order or Order or others Proceedings with Signature of Judge
Proceedings
1 , 2

15.03.2021 | Cr.ANo.21-P/2021,

Present: Mr. Mujahid Ali Khan, Addl. A.G, for
State.

ok

Send fbr the record.
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23 FEB 2023
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(S.B) {Hon'ble Justice Musarrat Hilall)
AAl
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PESHAWAR HIGH COURT, PESHAWAR.

FORM OF ORDER SHEET

Date of Order
or Proceeding

Order or other proceedings with Signature of Judge

2

3

28.06.2021

Cr.A No. 21-P/2021

Present: - Mr. Muhammad Inam Yousafzai,
Addl. AG for the State.

* k%

Record of the case has been received but the
learned Addl. AG states that the officials of the concerned
branch are not allowing him to peruse the record.
Adjourned with the direction to the office to provide a

copy of the record to the Advocate General Office on their

expenses.

: geniB';Puisne Judge

*M.Fiaz*

*S.B* Hon’ble Mr. Justice Rooh-ul-Amin Khen, Senior Puisne Judge



PESHAWAR HIGH COURT, PESHAWAR

ORDER SHEET

Order or others Prfoceedlngs with Signature of Judge

Date of Order or
Proceedings
1 2
10.12.2021 | Cr.AN0.21-P/2021,
Present: Ms. Abida Safdar, Assistant A.G, for
State.
: kkkkkkkkEk

Seeks time to further prepare the case.

Allowed. Adjourned to a date in office.
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(s.B) (Hon'ble Justice Musarrat Hilall)
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PESHAWAR HIGH COURT, PESHAWAR

FORM OF ORDER SHEET
[ Date of Order 3
or
Proceedings
1 2
28.03.2022 | Cr.A No.21-P/2021.

Mr. Muhammad Inam Khan Yousafzai, AAG for
the State-appellant. -

Yededede

Present:

Seeks time to go through the record. Adjourned

to a date in office.
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT, PESHAWAR A

(Judicial Department) .
Cr.A No.21-P/2021
JUDGMENT
Date of hearing:  12.09.2022.
Appellant: (State) by Mr. Muhammad Bashar Naveed, AAG.

Respondent: (In Motion)

ISHTIAQ IBRAHIM, J.- This criminal appeal u/s 417

CrP.C is directed against the .judgment dated .

- 01.012.2020 rendered by the leammed Special Judge,
Anti-Corruption (Provincial), Khyber Pakhtunkhwa,
Peshawar, whereby the respondent/accused has been
acquitted of the charge in case F.LR No.08 dated
19.11.2013 registered under section 419/420/468/471
PPC read with section 5 (2) of Prevention of Corruption
Act, Police Station (Anti-Corruption Establishment),

Peshawar.

2.  Brief facts as glean out from the record are that
the Population Welfare Department, Khyber
Pakhtunkhwa, vide letter dated 25.01.2003 had
requested the Secretary Public Service Commission for
recruitment of as many as 137 seats/posts in different

categories including the posts of Deputy Director (Non-




Technical) (BPS-18). The Public Service Commission
had init'iated the recruitment process with Advertisemegt
No.2 of 2003 in the Daily Newspapers. Accused Pervez
Khan was amongst the candidates for the post of Deputy
Director  (Non-Technical) (BPS-18) and on
recommendation of the Commission he was appointed
on 29.09.2004. A complaint before the President of
Pakistan with copies to others was filed against Pervez
Khan on various allegations. The Population Welfare
Department Khyber Pakhtunkhwa vide Notification
No.SOE/PWD/1-61/PF dated 19.02.2011 had constituted
two members committee comprising of Mr. Noor Afzal
Khan, BPS-19, DPWO, Kohat and Mr. Muhammad
Haleem (BPS-18), Deputy Director (Admn) to
investiéate the complaint. The said committee in ifs
findings had held that the accﬁsed had obtained two
domiciles, one from District Peshawar and second from
FATA, Khyber Agency and used the latter at the time of
his recruitment as Deputy Director/DPWO (BPS-18),
had tampered his MA Economic Degree by showing it
as second division in application Form submitted before
Public Service Commission in order to make him

eligible for the said post, had fraudulently obtained ex-




parte decree from the Court by concealing the dismissal
of his previous suit and appeal for the correction of his
date of birth, resultantly had obtained age relaxation for
the said post and that he had served in different
institutions/organizations without getting NOC from his
parent department. The committee also recommended
the dismissal of accused from the service and for

recovery of the salaries from him.

3.  The Chief Minister Khyber Pakhtunkhwa had
appointed Mr. Wagar Ayub Senior Member Board of
Revenue as inquiry officer to conduct departmental
proceedings against .acCused which was accordingly
done and the accused was found guilty and
recommended for dismissal. However in departmental
appeal his dismissal was converted into compulsory
retirement. The Section Officer (Establishment)
Population Welfare Department, Peshawar, vide letter
No.SOE (PWD) 1-61/12/Vol-V/13920 dated 19.01.2013
had referred the matter to the Director Anti-Corruption
Establishment for criminal proceedings against the
accused and after inquiry the case was registered against

the accused.




I

4. After completion of investigation, complete
challan was put in Court. The learned trial Court after
complying with the provision w/s 241-A Cr.P.C, charge
sheeted the accused, to which he pleaded not guilty and
claimed trial, hence, the prosecution was directed to
produce evidence in support of its case. The prosecution
in order to substantiate charge against the accused
produced and examined 13 witnesses. After closing of
prosecution evidence the statement of the accused was
recorded w/s 342 Cr.P.C wherein he denied the allegation
and claimed his innocence however he neither wished to
be examined on Oath nér desired to produce evidence in
his defense. After hearing the arguments, the learned
trial Court while extending the benefit of doubt in favour
of accused Pervez Khan, acquit him from the charges
leveled against him vide judgment dated 01.12.2020,

hence, this appeal by the State.
5. Arguments heard and record gone through.

6. Record would show that the respondent/accused
has been charged with the allegations that he had

succeeded in getting his job as Deputy Director, Non-

Technical (BPS-18) by making tampering in his




application to the extent of MA Economics Degree by
showing it as passed in 2™ Division instead of 3"
Division. While co.ntrafy, it is the stance of the accused
that he never claimed his MA Economic Degree as
Second Division and he had mentioned it as Third
Division in his application form. Asmat Jan, Office
Assistant, Degree Section, University of Peshawar
appeared before the Court and examined as PW-8. He
produced the Gazette Book of the University of
Peshawaf of MA Economic (Final) Annual Examination
1984 in which the accused appt_aared with roll No.6467
and secured 386 marks and passed his MA Economic ip
third division. The copy of Gazette Book is Ex.PW8/1. It
is pertinent to mention that the accused had admitted that
he had passed his MA Economic in third division. The
question is that whether the accused during submission
of his Form before the Public Service Commissioﬁ had
mentioned his MA Economic degree “Second Division”
on the basis of which he was appointed on the subject
post or not. In this respect the prosecution produced
Faheemullah Khan, Senior Law Officer, Khyber
Pakhtunkhwa Public Service Commission and examined

as PW-11. He produced the copy of recommendation of

st LTI Y
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the Commission as Ex.PW11/2, the descriptive sheet
along with experience sheet of the candidates including
Pervez Khan at serial No4 as ExPWI1/3 and
Ex.PW11/4 in which his qualifications are mentioned.
The descriptiveA sheet .shows that the marks of MA
Economic are mentioned as 495/1100 in the descriptive
sheet which came to 2™ division. The marks of Matric,
FA and BA are typed one while the marks of MA
Economic are written with hand writing which creates
reasonable doubt that why the marks of MA Economic
are mentioned with ha;ldwriting. Wagar Ayub (PW-7)
during départmental proceeding conducted by him had

provided the detail of qualifications of the accused

through a letter from Deputy Secretary, Public Service -

Commission to the Secretary Board of Revenue and
Estate Department Peshawar which is Ex.PW7/1
according to which the accused was also having the
degree of M.Sc in Rural Development. The seniqrity list
of the accused Ex.PW4/D-4 is also available on file
wherein his name is_wréentioned at serial No.13 with
qualifications of M.Sc/LL.B. The prosecution while
placing reliance on the statement of PW7 and on his

report Ex.PW7/1 during departmental proceedings
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argued that the accused was appointed on the basis of his
MA Economic degree which was tempered one,
however, the report ExPW7/1 during departmental
proceedings is not equal to the evidence required in a
criminal case as the standard of proof in departmental
proceedings and in criminal case are totally different. In
the departmental proceedings the evidence is élways
considered on the balance of probability while in
criminal case standard of proof is that the prosecution
shall_ prove its case behind any shadow of reasonable
doubt. Therefore, the miting of marks of MA Economic
Degree with pen and non-mentioning of other
qualification of accused in descriptive sheet creates
doubt in the prosecution case. Admittedly the original
application “Form” submitted by the accused before the
Public Service Commissiog while .gpplying for the said
post is not available with the Commission. as the samé
were sent to the requisitioned department, admitted by
PW-11. Though the copy of the application “Form” of
accused is available on file which is Ex.PW4/D-1
wherein his MA qunomic is mentioned as “Third
Division” and in his qualification his M.Sc in Rural

Development from University of Sindh is also

e
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mentioned. Therefore, in presence of two degrees, one of

MA Economic in 3" division and second M.Sc in Rural
Development, it is not obvious that whether the accused
was appointed on the basis :of M.Sc in Rural
Development or on the basis ofi' MA Economic by
showing it to be passed in 2™ division which creates

}

. » f;
reasonable doubt in the prosecution; case.

7. The second allegation against the accused is that
he had obtained two- domicilesj one from District
Peshawar and the other from Khyber Agency in

fraudulent manner. The prosecution alleged that the

accused used the domicile of Khyber Agency for getting

the seat of Deputy Director Non-Technical (BPS-18) and
o
for obtaining age relaxation in order to make him

|
eligible for the said post. The pros?cution has produced
Nazar Hussain Shah, Educaticlm Clerk, Deputy

Commissioner Office, District Khyber and examined as

PW-9. He produced the relevant register according to
which his name is entered at sigrial No.646 dated
25.07.1992 (Ex.PW9/1). He has alsL produced the letter
No.4(9) 2011/Admn dated ‘12.02.~2011 regarding ré-
verification of the domicile of accused received from

Assistant  Director, Admn, D%rectorate General

|




i o

‘Population Department (Ex.PW9/2). PW-9 in his cross

examination stated correct that aﬁér due verification by
four elders and Tehsildar regarding the particulars of the
applicant, the APA and Political Agent issued the
domicile. He has further smted tﬁat the inquiry report
was based on the fact that three out of four elders wer'e‘
died before the inquiry and one of the elder has given the
statement to the effect_ that he had verified the accused
on the request of his friend. PW-9 iﬁ his examination-in-
chief has also stated that the accused could not be traced
on thg given address and was not anown to the resident
of that area. Thus it was established that the accused had
obtained his domicile fraudulently. The requirement for
getting second domicile is that a person who wants to get
second domicile shall surrender his first domicile to the
Deputy éommissipner concerned yvho issued the first
domicile. In this rega;d the accused has address letter to
the Deputy Commissioner Peshawar available on file for
surrender of his domicile of District Peshawar. It is the
duty of the Deputy Commissioner to pass an order on the
letter addressed to him for cancelation of dorqicile of the
accused. The accused could not be expected to prove

that whether his first domicile was cancelled or not. It is




It

-10-

evident from Ex.PW11/2 that no zonal allocation was
involved in the subject seat .being Gréde-ls post as such
all the five posts were to be filed purely on merit basis
and the accused at serial No.2 to the merit list and was
appointed as Deputy Director Non-Technical, therefore,
the allegations of the prosecuti;n that the accused had
used the domicile of FATA for' securing his job is
without substance. Similarly the accused had obtained
age relaxation on the basis of domicile from Khyber
Agency is also devoid of any merit, as the age relaxation
of 10 years was given to the accused on the basis of his
previous government service i,vide letter  dated
08.01.2004 qf the Establishment Department Khyber
Pakhtunlchwa addressed to the Secretary, Local
Government and Rural D and Development, the copy of
which was endorsed to the »Commilssion as admitted by

PW-11 in his cross examination.

8.  So far as the allegation against the accused that he
had obtained exparte Court decree in fraudulent manner
for changing his date of birth from 20.04.1958 by
dismissal of- his previous suit and appeal for the; same
relief is concerned, the documentsproduced by PW-6

shows that the date of birth of accused was changed to

K ,,q-%_
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13.12.1963 after fulfiliment of legal formalities in the
consequence of Court decree. However, so far as
obtaining of exparte decree in civil case for changing the
date of birth of accused is concerned, it was obtained
through Court judgment, on the basis of which
correctién to the extent of date of birth in 88C certificate

and in his CNIC was made.

9.  The other allegation of the prosecution against the
accused is that while in service of Population Welfare
Department he had served in Planning Commission of
Pakistan, Ghulam Ishaq Khan (GIK) Institute of
Engineeﬁng- Science & Technology and in Association
of Rural Development without obtaining N.O.C from his
parent department and during the said period he was also
getting salary from government against the original seat
and also received remuneration from the said
organization. In this regard the prosecution produced
~ Farman Ali, Clerk of Ghulam Ishaq Khan (GIK)
Ins_titute of Engineering Science & Technology District
Swabi and ecxamined as PW-5. He produced the
appointment order of accused Ex.PW5/2, joining report
Ex.PW5/3 and notice of resignation of accused

Ex.PW5/4. Hazoor Bux Mahar, Deputy Chief, Ministry
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-12-

of Planning, Development and Special Initiative,
Isla;mabad appeared before the Court and recorded his
statement as PW-10. He produced the contract letter
consisting of 02 pages Ex.PW10/1, appointment letter
Ex.PW10/2, joining report of the accused ExPW10/3
and the termination letter of accused Ex.PW10/4. Saleh
Muhammad, Project Accountant, MSPAID, Peshawar,
appeared before the trial Court and recorded his
statement as PW—l?. He produced the contract and
termination letter of accused whiqh is EXPW12/1. ’I;lme
statements ;ecorded by the PWs and the documents
produced- before Coulft shows that the accused had
sgrved in the above said departments without NOCs
from his parent department but it do not prove that the
accused was involved in any business which makes no
criminal offence.. Therefore, getting jobs in other
departments without NOC; from the parent department
might be misconduct within the definition provided in

the service laws but such act makes no criminal offence
on the part of accused.

10. It is permanent to mention here that the majority
of the allegations together with tamperirig in MA

Economic Degree leveled against the accused by the
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prosecution relates to the period in which he was not a
public servant, therefore the criminal proceeding under
the ACE laws create doubt in the prosecution case.
Moreover, during the departmental proceeding the
accused found guilty and recommended for dismissal
from servicg. Being gggrieved he has assailed his
dismissal in departmental appeal which was accepted
and he was compulsory retired from his service. The
appeal before the .Service Tribunal and his CPLA before
the Hon'ble Supreme Court of Pakistan against his

compulsory retirement were also dismissed.

11.  Since, this Court is in full consonance with the
findings given by the learned trial Court in the impugned
judgment and after minute perusal of the prosecution
evidence, there would be nothing to differ the_ opinion of
this Court, therefore, in light of the recent view of the
august Supreme Court of Pakistan in the case of “Farooq
Hussain ete Vs, Sheikh Afiab Almad etc” (2020 PSC
1359), reappraising thé entire prosecution evidencé by
this Court w;)u}d be just wéste of the precious timé of the
Court. In the said jlfzgtneng ihe.august Supreme Court of
Pakistan haé held th.at: ) | -'

«It is emphasized that if this Court, having
examined the judgment challenged before .it, is
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satisfied with the reasoning and conclusions and is
of the view that it does not call Jor any
interference, this Court can simply endorse the
impugned judgment and adopt the reasoning of
the Court below. In such a case, re-tracing the
same path travelled by the Court below appears to
be an unnecessary exercise and a waste of public
time- time which can be allocated to other cases
where the decision of the Courts below have been
overturned or modified. Finding no reversible
error in the judgment, a concise, simply order can
suffice. On the other hand, if the Court is to
reverse or modify the judgment of the Court below,
the reasons for the reversal or modification must
be set forth.”

12. Needless to say that an acquitted accused earns
double presumption for his innocence which right cannot
be taken away from him unless and until it ié prdved that
the judgment of acquittal is either pervérse or against the
evidence on record, which is not the case here. In this

respect, wisdom is derived from the case of

“Muha_mmad Zaheer Vs. Muhammad Iiaz and others”
(2017 SCMR 2007), wherein the apex Court held that.-

“Even otherwise, it is well settled by now that in
criminal cases every accused is innocent unless
proven guilty and upon acquittal by a court of
competent jurisdiction such presumption doubles.
Very strong and cogent reasons are required to
dislodge such presumption. The reasons given by
the learned High Court, in the impugned
judgment, have not been found by us to be
arbitrary, fanciful or capricious warranting
interference by this Court.”

13. For what has been discussed above, the
impugned judgment dated 01.12.2020 of the learned trial

Court/Special Judgé, Anti-Corruption (Provincial), Khyber
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Pakhtunkhwa, Peshawar, does not suffer from any
misreading or non-reading of the evidence rather the same
is based on correct appreciation of the evidence and law,
hence, the same is maintained. This appeal being devoid of

any substance is accordingly dismissed in liming

Announced
12.09.2022

(SB) Hon'ble Mr. Justice Ishtiag Ibrahim.
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It is being brouphtvin your kind
notice that the undcrsignbd. on the instance of
his guardian, was isczued Tomicle Certificate on
at: 18-02-1378. '

\ .gince the undersigned!s ancesters
bélong to ¥Khyver Agency who umygrated to the out rairt
‘ K . n(" @-

of Peshawar Valley amd started life, ﬁowever the

" relation with the ane@stral base ccntinue,

Therefore, -the undersigned applied for
fresh Domicile of Xhyber Agency which is in final
stages. Thus bVeing bonafide, he returns Peshgwar
Domicile in hie own interest,

Dominile attached in orizinal.,
o pef

Bated: 16-C7-1392. Sincerely:
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