SERVICE APPEAL NO.6623/2021

"-1."}'3
Imshad Khan s/o Mohammad Irshad Khan, r/o Village Bakhi (Kokotri) Tehsil & District

il

Haripur, Ex-Constable No.585, District Police Haripur.

....... (Appellant)

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others.

}

..... (Respondents)

Reply/comments by respondents No.1,2 & 3.

2

Respectfully Sheweth.

PRELIMINARY OBJECTIONS:-

That the instant Service Appeal is not maintainable in the present form.

That the appellant is estopped by his own conduct.

That the appellant has not come to the Honorable Tribunal with clean hands. As he
filed instant appeal after about 10 years, which is not maintainable.

That the appellant has suppressed material facts from the Honorable Tribunal.
That the instant Service Appeal is bad for mis-joinder and non-joinder of -
necessary and propér parties. ’ '
That the instant Service Appeal is badly barred by law and limitation about 10
years.

That the appellant has filed the instant service appeal just to pressurize the
respondents. ;

That the order passed by the authorities are based on facts & rules, after fulfilling
all the codal formalities, hence, the appeal is liable to be dismissed without any
further proceeding. '

REPLY ON FACTS:-

1.

<l
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Incorrect, the appellant Ex-Constable Imshad Khan No.585, while posted at
Police Lines Haripur, for duties at China guard absented himself from lawful
duties with effect from 16.02.2010 to 29.04.2010 for 71 days withoul any
leave or permission from competent authority. The acts and omissions of the
appellant were gross misconduct under Khyber Pakhtunkhwa, Removal from
Service (Special Power) ordinance 2000. He was issued charge sheet with
statement of allegations vide this office Memo No.2433-34 dated 04.05.2010 by
the then District Police Officer, Haripur. (Copy of charge sheet with statement of
allegations is attached as annexure «“A”). DSP, Haripur Qazi Ghulam Asfia was
appointed as inquiry officer, who conducted proper departmental enquiry and
submitted his findings vide his office Memo. No.853 dated 05.07.2010, in
which he held the appellant as habitual absentee and charges proved, the
inquiry officer recommended the appellant for major punishment. (Copy of

inquiry finding is attached as annexure “B™): The appellant was issued show -
ot ad wvnn olam hased in merean hv the comnetent authority. The
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REPLY ON GROUNDS:-

appellant could not prove his innocence. The appellant continued his absence for
about 159 days. Therefore, the appellant was awarded major punishment of
dismissal from service vide OB.No.521 dated 29.09.2010 by the then District
Police Officer, Haripur. (Copy of order is attached as annexure “C”). The .
appellant filed representation against the punishment to the departmental
appellate authority i.e. Deputy Inspector General of Police, Hazara Region,
Abbottabad, who considered the same and filed vide his office letter
No.14943/E dated 27.12.2010.(Copy of letter is attached as annexure “D”).

2. Incorrect, the appellant did not obtain any leave from the competent
authority and committed misconduct by absenting from lawful duties. The
appellant is generating false stories. The charges of misconduct were proved
against the appellant. The appellant was recommended for major punishment
by the inquiry officer. |

3. Incorrect, the appellant had committed misconduct. He remained absent for
a long period without prior permission or leave from competent authority.
Therefore, departmental action was initiated against the appellant being held
guilty of misconduct, he was awarded major punishment of dismissal from
service by competent authority. The instant service appeal is badly time
barred. The appellant is adducing false defenses.

4. Incorrect, the appellant filed departmenatal representation which was
considered by the departmental appellate authority i.e. by the then Deputy
Inspector General of Police, Hazara Region, Abbottabad and it was rejected

4y vide his office letter No.14943/E dated 27.12.2010. The appellant was

informed about the rejection of his representation well in time. The appellant .
also received the copy of letter of Deputy Inspector General of Police,
Hazara Region, Abbottabad rejecting his representation through application
dated 30.12.2010. (Copy of application is attached as annexure “E”). The .
filing of instant service appeal after statutory period is liable to be dismissed

~¥d  under the law and rules.

5. Incorrect, the appellant filed appeal against the punishment order after about
8 years to the Inspector General of Police, Khyber Pakhtunkhwa, which
were rejected being badly time barred vide registrar for Inspector General of
Police, Khyber Pakhtunkhwa, Peshawar letter No0.S/2305/18 dated
07.06.2018. Therefore, the order of punishment had attained finality in year

' 2010. The instant service appeal is devoid of any legal force.

[

A) Incorrect, the order of respondents dated 29.09.2010 and 27.12.2010, are quite
legal, based on facts and justice, hence, the orders are lawful and maintainable. :
B) Incorrect, the appellant has been dealt in accordance with law. Proper

" departmental inquiry was conducted. The appellant could not prove his innocence.

He was awarded punishment of dismissal from service on lawful grounds and
evidence. Hence, all legal requirements and principles of natural justice were
fulfilled while passing order of punishment to the appellant.

C) Incorrect, the appellant committed gross misconduct. He absented himself from
lawful duties without prior leave or permission from competent authority. His

ns¢  acts/omissions were gross misconduct under the law. Therefore, departmental

action was taken and he was awarded lawful punishment of dismissal from
service.
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"‘"D) Incorrect, the appellant willfully absented himself from duties for a long period of
159 days. His acts and omissions were gross misconduct, therefore, on lawful
grounds and justifications, the appellant was awarded major punishment of
dismissal from service on strong evidence. Therefore, the punishment is lawful
and maintainable.

E) Incorrect, the order of punishment is quite legal, based on facts, circumstances,
evidence and lawful justifications. Hence, it is maintainable under the law/rules.
Moreover, the august Supreme Court of Pakistan in its judgment 2020 SCMR 425
and CA No.1661 of 2019 while referring these judgment in civil appeal No.2098
of 2019 in case titled “Muhammad Altaf vs Government of Khyber Pakhtunkhwa”
(Copy of order of Honorable Supreme Court of Pakistan is attached as annexure
“F”).

+w#F) Incorrect, the appellant had committed gross misconduct for which he was
awarded appropriate punishment. He is not entitled for reinstatement in service .
under the law/rules. o

G) Incorrect, the appellant was held guilty in the departmental proceedings on strong
evidence. He was recommended for major punishment by the inquiry officer, -
therefore, he was awarded major punishment of dismissal from service as per law/
rules. All legal requirements were fulfilled while passing the said punishment,

H) Incorrect, all legal requirements were fulfilled while awarding punishment to the
appellant. Hence, the punishment is lawful and maintainable under the law/rules.

[) Legal ‘
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PRAYER:-

o In view of above stated facts it is_most humbly prayed that the instant
service appeal doés not hold any legal force, may kindly be dismissed with costs, please.

o Gc g //
Provincial Police Officer,

Khyber PakBtunkhwa,
Peshawar
(Respondent No. 1)

“uef

ol

(Regpondent No.2)

g

ict Police Officer,
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SERVICE APPEAL NO.6623/2021

Imshad Khan s/o Mohammad Irshad Khan, r/o Village Bakhi (Kokotri) Tehsil & District

Haripur, Ex-Constable No.5 85, District Police Haripur.
1!511

....... (Appellant)
VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar, and others.

oy
R

........ (Respondents)

REPLY TO APPLICATION FOR CONDONATION OF DELAY IN SERVICE
APPEAL BY RESPONDENTS.

Respectfully Sheweth:- !

The reply to application for condonation of delay of service appeal on

"ed

behalf of respondents No. 1,2 & 3, is submitted as under:-

1. Incorrect, the appellant Ex-Constable Imshad Khan No.585, while posted at
police lines Haripur, for duties at China guard absented himself from lawful
duties with effect from 16.02.2010 to 29.04.2010 for 71 days without any
leave or permission from competent authority. The acts and omissions of the
appellant were gross misconduct under Khyber Pakhtunkhwa, Removal from
Service (Special Power) ordinance 2000. He was issued charge sheet with
statement of allegations vide this office Memd No.2433-34 dated 04.05.2010 by
the then District Police Officer, Haripur. DSP, Haripﬁr Qazi Ghulam Asfia was
appointed as inquiry officer, who conducted proper departmental enquiry and
submitted his findings vide his office Memo. No.853 dated 05.07.2010, in
which he held the appellant as habitual absentee and charges proved, the
inquiry officer recommended the appellant for major punishment. The
appellant was issued show cause notice and was also heard in person by the
competent authority. The appellant could not prove his innocence. The appellant
continued his absence for about 159 days. Therefore, the appellant was awarded
major punishment of dismissal from service vide OB.No.521 dated 29.09.2010 by

the then District Police Officer, Haripur. The appellant filed representation
agairist the punishment to the departmental appellate authority i.e. Deputy
Inspector General of Police, Hazara Region, Abbottabad, who considered

the same and filed vide his office letter No.14943/E dated 27.12.2010. The '
instant service appeal is badly time barred and not maintainable under the

=

o]

wy  law,

" 2. Incorrect, the appellant/applicant has not a prima facie case in his favor,
rather, the respondent department has accrued valuable legal rights in terms
of time bar service appeal. ‘

3. Incorrect, the respondents dealt the applicant/appellant in accordance with
taw/rules. The orders of punishment passed by the respondents arc quite legal,
based on evidence and facts, hence, maintainable under the law/rules. Moreover,
the applicant has no cause of action to file the instant service appeal, as it is time
barred. The period of limitation cannot be condoned under the law/ruling of

¢



4. Incorrect, the application for condonation of delay does not hold any legal force,
50, the service appeal and the instant application are liable to be dismissed.

In view of above, it is most humbly prayed that the instant service appeal as well

as application for condonation of delay does not hold any legal force, which may
g Kindly be dismissed with cost, please.

Provincial )iﬂée Officer,
e KhyberP/a |

tunkhwa,
Pjsha‘ ar
(Respondént No.1)

(Respondent No.2)

ol

il
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SERVICE APPEAL NO.6623/2021

Imshad Khan s/0 Mohammad Irshad Khan, r/o Village Bakhi (Kokotri) Tehsil & District |
Haripur, Ex-Constable No.585, District Police Haripur.

....... (Appellant) -
VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar, and others. T

... (Respondents)

COUNTER AFFIDAVIT

I, do hereby solemnly affirm and declare, that the
contents of comments / reply, are true to the best of my knowlcdg,c and belief and
nothing has been concealed from this Honorable Tribunal.

Yolice Oflicer,
Haripgr
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CHARGE SHEET

[, Muhammad Hussain, District Police Officer, Haripur as competent

authority, hére in charge you Constable Himshad No. 585 for in-efficiency under the
following reasons: -

That you while posted in_Police Lines Haripur vide Daily Diary No. 18

dated 16.02.2010 detailed by the Lines Officer, Police Lines Haripur for duty China
Guard Hattar absented yourself from duty w.e.f 17.02.2010 to 29.04.2010 for 71
days without any leave or permission of the competent authority. You are habitual
absentee which is gross misconduct on your part. '

1.

By reason of the above you appear to be guilty of misconduct under
section 3 of the NWFP (Removal from Service) Special Power Ord: 2000
and have rendered yourself liable to all or any of the penalties specified in
section 3 of the ordinance ibid.

You are therefore, required to submit your written defence to the enquiry
officer within seven days of the receipt of this charge sheet as the case

" may be.

Your written defence if any should reach to the enquiry officer/committee
within specified period failing which it shall be presumed that you have no
defence to put in and in that case exparte action shall follow against you.
Intimate whether you desire to be heard in person.

A statement of allegation is enclosed.

(MUHAM \M‘%ﬂ

3, District Police Officer,
Haripur
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DISCIPLINARY ACTION -

1, Muhammad Hussain, District Police Officer, Haripur competent
authority, here in charge you, Constable Himshad No. 585 for in-efficiency under the
following act/omissions with in the meaning of section 03 of the NWFP Removal
Services (Special Power) ordinance 2000.

STATEMENT OF ALLEGATION

That you while posted in Police Lines Haripur vide Daily Diary No. 18
dated 16.02.2010 detailed by the Lines Officer, Police Lines Haripur for duty China
Guard Hattar absented yourself from duty w.e.f 16.02.2010 to 29.04.2010 for 71
days without any leave or permission of the competent authority. You are habitual
absentee which is gross misconduct on your part.

For the purpose of scrutinizing the behavior/conduct of the said
accused with reference to the above allegations an enquiry is necessary to be
conducted under section 5 of the ordinance and Qazi Ghulam Asfia DSP/ Haripur
is appointed as enquiry officer.

The enquiry officer shall in accordance with the provisions of the
ordinance will provide reasonable opportunity of hearing to the accused, record its
finding and make within 15 days of the receipt of this order, recommendations as to
punishment or other appropriate action against the accused.

\
(MUHW

97 District Police Officer
Haripur

( —
No: D 15373 3L, IR, dated Haripur the. /S 1ot

/
Copy to the, Enquiry Officer for initiation proceeding against the
accused under the provisien-ef NWFP Removal from Service (Special Powers) Ord:
2000.
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ORDER

Constable imshad No. 585 was prdceeded against under
the NWFP Removal from Service (Special Powers) Ordinance 2000 for the charges mentioned in
the charge sheet and statement of allegations served upon him by the Enquiry Officer on
06.05.2010.

Mr. Ghulam Asfia DSP/ Haripur was appointed as enquiry
officer to probe into the allegations leveled against him.

The Cnquiry Officer in his report/ findings dated
05.07.2010 held him guilty of charges leveled against him. He was summoned to appear before
the undersigned for personal hearing time and again but did not appeared. Therefore Final
Show Cause Notice alongwith copy of finding was served upon him for imposition of major
penalty of dismissal from service to which replied. He was again given a chance of personal
hearings. He appeared before the undersigned in Orderly Room on 22.09.2010 but he could not
produced satisfactory account of the charges leveled against him.

The detail of his absence period of different occasions is

as under:-
b 17.02.2010 to 29.04.2010 = 71 days
M, 29.04.2010 Lo 23.06.2010 = 55 days
il. 24.06.2010 to 27.07.2010 = 33 days
Total = 159 days

He is again absent from 29.07.2010 till now.

| am fully satisfied with the findings of the Enquiry Officer.
Therefore he 1s hereby awarded Major punishment of dismissal from service w.e.f 28.07.2010
and period of absence 159 days treated as leave without pay.

Order announced.
Dated 22.09.2010.
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For the Appellant

e

For the Respondents

Date of Hearing
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| Mr. Abdul Rehman Qadar, ASC

|, Ch. Akhtar Ali, AOR

| .
' Mr. Zahid Yousal Qureshi
’ Addl. A.G., KPK ’
11.02.2021

ORDER

GULZAR AHMED, CJ.- The véry question raised by the

period was trealed as
|
penalty, he could not
dismissal from -service

treatment of absence p

not, has already been d

appellant is that the appellant’s absence
iLeave Without Pay and such being a
ihave beén imposed another penalty of
i I’l‘he very thestién, as to whether the
eiriod as Leave Without Pay is a penalty or

ecided by this Court in a number of cases.

s of National
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2098 0f 2019
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(C.A.No. 166 1 of 2019) whercein it has

been held by this Cowrt that
© Without Pay is not a penalty,
period which is not counted
2 The learned coun
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treatment of absence period as Leave

rather is a treatment of Lhc absence

s penalty

sel for the appellant when confronted

to give any reply. The appeal is,

therefore, dismissed. | 4 sd / )

| sdf

N | Certified to be True Gopy

|

% o Senior ¢ ssomatt‘:/

—BEPORTIN_Q : ’ Suprcrnc C,ou b0 dP&ktG
i 4 Da
1 I
|t
124/ '

GR No. Il 72 2 [.__ SN Fiminal

| -
Date of f’.rcsg. // 2/72‘ -
NO of V\li)lr'kjsz.-....-.__.. "’Cy}’.. v oo b1
No of !‘(?llic")s..: et ( ~ —
Requisi %'ou Fec i7s: e

. Copy Fvlp In:. . 3 7 L

| ;
Courrt chla Sramps’ Q 2. — 71-
Date ofé;pnmlexiun 0TV (/?,/ / '11
Date of (;S'eliwry ML) ‘,\-/ 1.0 \}
Compare lcl‘ibyfp,v.-.“.,.,, i e i

[ e

RecuivediDy e e A{j/\,_)ﬁL? .




