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.. BEFORE THE HONRABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR CAMP COURT ABBOTTARBD.

APPEAL NO 448-A/2022

| |
E APPELLANY

| NAEEM AKHTAR...cccoiierniniinininnieiiimenns !
VS

GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH
SECRETARY EDUCATION DEPARTMENT PESHAWAR &
| OTHERS....ccccvevnennn Respondents

" Para wise comments on_behalf of the respondents No 1 to 4.

Respectfully Sheweth: . , i - ' |

Para wise comments on behalf of the respondents No 1 to 4 are as under.

PRELIMINARY OBJECTION

That the appellant has no locus standi/cause of action to file instant appeal.
That the appellant is estopped to agitate the instant matter before this Honorable Tribunal.
~ That the appellant has not approached this Honorable Tribunal with clean hands.

AW N e

That the appellant.has filed instant appeal with malafide in’;tention for wrongful gain and
suppressing the original facts, from this Honorable Tribun‘z{lé, hence the appeal is liable to]
be dismissed. .
5. That the appeal is hopelessly time barred.
- 6. That the appellant is treated as per rules and law policy. Therefore appellant is not
_entitled for any relief and hence appeal is liable to be dismissed without further
'procee'ding. - C
7. That on the appellant own request she was submitted the application of retirement, under
observation her application was returned. Appellant is not entitled for arrear on the period
- of none performance. '
8. That the instant appeal is not maintéiriébfe in its present form.
9. That ?he instant abpeai.is against the law/service rulés hencje not maintainable in the eyc%
of law and liable to be dismissed. o |
1 0'. That the appellant has filed the present appeal out of law..
1 1 That the act of the respondent with in law and rules. Hence appeal is liable to be

dismissed.



FACTUAL OBJECTION

‘through proper cﬁlannel that Respondent No 3 sent ;:aseif of retirement to Respéhdent
o ' o ’ :

@

[}

. Para No 1 of tlLe appeal is incorrect that appellant was applied for retirement under -
o } . . ’ .

.age of premature 53 year and 6 moth. Prevailing law; of the premature ret;rementi

- compulsory is aige 55 year. Appellant was born on 10-05-1967.she has submiited .

application of retirement with effect from 30-10-2020. (.copy of KPK. Civil

servant (Amendment) Ordinance,202'1 is annexed annexure A)

Para No 2 of eLppeal is correct to extend that Respondent have forwarded the case

| '2'on 26/1 0/2020' after then Rgspondent 2 sent this case to Respo;ideﬁt‘ No 1"01.1

©26/10/2020 but Appellant has not fulfilled the coddle formalities, due to silbnxissipn'

of application under premature retirement age.

chply of Para No 3 of the appeal .is correct to extend that, case of retirement of the

1
i
: |

appeliant was refunied along with others in keeping.view of prevailing law, undet!
o P . . :

[‘

© . observation of p_rémature’ retirement age dated 09-04-2021. Appellant has trea‘ted with

same others. (Letter of observation is annexed annexure B)

Reply of Para No 4 of the appeal is correct to extend that Appellant submifted ‘a'm"

application to r,Eadjustment. Appellant has been. adjusted on same post again Dated

07-06-2021." _(C(lip_'y of application for readjustment is annexcd aé‘

‘annexure|” C”)
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Para No 5 of the appeal is correct to the extent that the appellant has subnﬂittcd an

‘ ‘application'dated i9-06-2020 to Respondent No 3 which was referred .through proper

i

.chahnel for salary of intervening period, in which Appellant has not performed her
n
. | » . §
duties.( copy olf non performance duty certificate is annexurc as

- anncxed D)

N

"6 Pata No 6 of the appeal is incorrect that the Respondent No 1 issued notification dated:

16-03-2022 regulatize the intervening period as leave on full pay with effect from 01~

o

- 10-2020 to 07-0672021.in_ respect of appellant in accordance ‘with rule and law.

l .
| - |
Appellant has nof made the necessary party to Principal of GGHSS Havelian#
A | i , ]
i |

. - Abbottabad, who was the actual Drawing Disbursing officer (DDO). Principal was

ready to. paying as leave on full pay of intervening period from sa]'ary~ budgct:

acc'ofdingly, Apﬁ%llant was denied as leave on full pay. Once respondent No 3 has
i

'diljected the concerned Principal to pay as leave on full pay of said period date 07-11-

1
1

2022 accordance \'luith notification. Appellant has mié!sed the -necess_a'ry'party and

I

_ appeal is not filling within statutory period of 90 days due to impugne'd Nofiﬁqation

issue dated 16-03-2022 which has challenged and service appeal is filed on 26-03- '
2022. So servi.cﬁJ é.pp_eal is liable to be dismissed accordingly.(copy of. letter -

- annexure as annexed E).



a. Para of the ground “a’ is incorrect, that according to civil servant (Amendinem)%
!

GROUNDS

Ordinance, 2021. A government servant can apply for pre mature retirement after the
§ I

length of service of 25 year and age will be 55 year. Appellant is not eligible due to

her age as 53 year. 'Respondent No 1 returned the retirement cases along wi'th

Appellant dated 09-04-2021, under the observation whose service was not 55 years.

to Authorities. Hence Appellant has been treated as per i;ru.lf:s. The appellant docs not |

have the right to claim retirement of prematuré under age.( copy of notification

~ of the return case is annexed as annexure F).

b. Reply of Para of the ground “b” is correct to extend that Respondent No 3 has

adjusted the appellént on 07-06-2021 against the same post and school as appellant

N ) . - | . .
has submitted application for readjustment on same plaﬁ’e.- l

(Copy of adjustment order is annexed as annexure “G”)

Reply of Para of the ground “c” is incorrect that appellant applied for retirement
dated 01-10-2020 with effect from 31-11-2020.Responsdent No 3 .sent the case to the

Respondent 2 Dated 26-10-2020 for the further proceeding then after Respondent 2

sent the case to Respondent Nol to decide matter accoi'dance with law dated 26-1 1-|

2020. Respondent No 1 return the case under observation premature retirement agé is

- not completed vide the notification dated 09-04-2021.
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. * d. - Reply of Para of the ground “d” is incorrect that Appellant summited an application

| ' . . .

? E . ) for under age premature retirement on own request and leave the school since
intervening period without work. It is crystal clear where there is no work there is no -

pay. as per Honorable Supreme court judgment. So Appellant is not entitled to regular

salary as work in intervening period due to nonperforma#)c‘e of duty, so competent

“authority has regularized the intervening period as leave on full pay. Appellant was

treated in accordance with law and rules.

e. Para of the ground “e” is incorrect to the extent that the Appellant was instructed, you
are undei_‘age but on her insist retirement case was forwarded for sanction before the
competent authority, whereof her case was rejected aﬂ};er process. Responsibility of|

the non performance, wrong decision is the Appellant’ personal. it is therefore said

o o period has regularized as leave full pay.

f.  Para of the ground “f” incorrect and denied strongly. Hence the competent authority

respondent .No 1 is pleased to regularize the intervening period as leave on full pay

with effect from 01-12-2020 to 07-06-2021 in respect of Mst Naheem A}dntér,
. ] i

l
SST(G) — BS 17.GGHSS Havelian, Abbottabad. This notification has issued vide No

AO(E&SED/7-1/Abbottabad dated 16-03-2022 in accordance with rule and law duc

to none performance of duty in said period. it is therefore so instant appeal is liable to

be dismissed.
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IT IS THEREFORE HUMBLY PRAYED THAT IN THE LIGHT

o

4 OF FOREGOING COMMENTS THE APPEAL MAY GRACIOUSLY

BE DISMISSED WITH COST THROUGHOUT.
P

-

(Khyber Pakhtunkhawa

Peshawar.
; (Respondent;NoO\ ? 02') .
ii;:
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o
ff
o Stated on oath that the contents of instant Para wise comments are true and
correct to the best of my knowledge and belief and nothing has been concealed from
this Honorable Tribunal.
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REGISTERED NO. Pill

. GAZETTE

EXTRAORDINARY

GOVERNMENT

“Published by Authority
PESHAWAR, TUESDAY, 18" MAY, 2021.

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

NOTIFICATION

Dated Peshawar, the 18% May, 202 1l ,

No. PA/Khyber Pakhtunkhwa/Bilis-150/2021/7705.-— J."he Khyber Pakhtunkhwa Civil
bly of Khyber

©Bill. 2021 having been passed by the Provincial Assem

" Servants (Amendment)
Pakhtunkhwa on 20t April. 2021 and assented to by the Governor of the Khyber Pakhtunkhwa on 30

April. 2021 is hereby published as an Act'of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CIVIL SERVANTS (AMENT)MENT) ACT, 2021.
(KHYBER PAKHTUNKHWA ACT NO. XI OF 2021)

(First pub//‘shed after having received the assent of the Governor of the
Khyber Pakhitunkhwa in the Gazetle of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 18" May, 2021).

. AN
ACT

Iivher, Puklyunkhvwa € {i\"il Servanta
et /9.-3 : :

|
) . |
urther tomend the K '|
o |

WHEREAS itis expedient further to amend the Khyber Pakhtunkhwa Civil Servants Act.
1973 (Khyber Pakhtunkhwa Act No NV of 1973} in the manner hercafter appearing:
e . |

hereby enaced by the Provineial Assembly of Khyber Pakhtunkhwa as follows:

s
IR '.\'Imlr-l title and commcn_ccnwnt.w; (1) This Act may be called the Khyber Pakhtunkhwa
Civil Servants CAmendment) Act. 2021, :
(M :l| shall come into foree from 31 ..luly-._Z()l‘).
2. Substitution of section 13 of i_hc Khyber Pakhiunkhwa Act No. XV of 1973, --- fu the

Khyber Pakhuinkhwa Civil Seevants Act. 1973 (Khyber Pakbtunkhwa Act No. XVIIH of 1973).
ercinalter referred 1o as the said Act. Jor section 13, the following shall be substituted. namely:
1 - |

501 |
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502 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 18" MAY, 2021,

" .
i R Retivement from_service.--- (1) A Civil Servant shall retire {rom service on the
completion of sixticth (60™).year of his age.

(2) A Civil Servant may opt lo retire early from service, after completion of twenty
five (25) years of qualilying service or attaining the age of fifty five (55) years. whichever is
tater, :

(3)  Notwithstanding anvthing contained in sub-sections (1) and (2). the competent
authority ‘may in the public interest, dircet that a Civil Servantimay retire from scrvice. [rom
such date. as may be determined by the competent authority. aiter he has completed twenty
(20) vears of scrvice. qualifying for pension or other retirement Ibenetits. in the manner as ma
be prescribed: '

' Provided that no direction under this sub-section shall be made unti} the Civil Servant
has been informed in writing of the grounds on which it is proposed to make the direction.
and has been given a reasonable opportunity of showing causc against the said direction.

Explantation.- 1In this scction, the expression "competent authority” means the
appointing authority prescribed in rule 4 of the Khyber Pakhtunkhwa Civil Servants

(Appointment. Promotion and Transfer) Rules, 1989.7.

Insertion of section 13A of the Khyber Pakhtunkhwa Act No. XVIII of 1973, — In the

said Act. after section 13, as s0 substituted, the following new section shall be inserted, namely:

4
Pakhtunkhwa Ordinance. No. 11 of 2021). is hereby repealed. -

“13A. Protection of certain acts.--- (1) All the Civil Servants, who wert:
conditionally retired (rom scrvice on or after 31" day of July.12019 shall. for all intents and

purposcs. be deemed to have been regularly retired from service on the date of atlaining
gixtieth (60™) years of age.

(2) - Any Civil Servant, who has completed sixty (60) years of age but is not retired

. Jrom service. by virtue of or in pursuance of the Khyber Pakhtunkhwa Civil Scrvants

(Amendment) Act, 2019, shall be deemed to have been retired trom service from the date
when such Civil Servant has completed sixty (60) years of age.

- (3) Any salary. allowances and other ancillary benefits received or drawn by such
Civil Scrvant under this scction on or after 31% day of July. 2019 shall be deemcd to be

-validly received and drawn.”.

Repeal.—-- The Khlyber Pakhtunkhwa Civil Servants (Amendment) Ordinance, 2021 ( Khyber

BY ORDER OF MR, SPEAKER |
PROVINCIAL ASSEMBLY OF KHYBER -
' PAKHTUNKHWA

{(NASRULLAH KHAN KHATTAK}
Secretary
Provincial Assembly of Khyber Pakhtunkhwa

Chaty R Bty Nandt M_Duuhmm. Poahuwsr



C oW

Ly

@

EXTRAORDINARY REGISTERED NO. Pl

GOVERNMENT GAZETT Ei

KHYBERPAKHT'UNKHWA
T Published by Authority
PESHAWAR, WEDNESDAY, 31* JULY, 2019,

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, the 31st July, 2019. ,
| | |
No. PA/Khyber Pakhtunkhwa/Bilis-58/2019/ 2340.— The Khyber Pakhtunkhwa Civil Servants
(Amendment) Bill, 2019 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on
2200 July, 2019 and assented to by the Governor of the Knyber Pakhtunkhwa on 30% July, 2019 is

hereby published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CIVIL SERVANTS (AMENDMENT) ACT, 2019.
(KHYBER PAKHTUNKHWA ACT NO. XXX OF 2019)

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 321stJuly, 2019).

L AN
ACT ,
: -
Jurther to amend the Khyber Pakhtunkhwa _ !
Civil Servants Act, 1973. '

WHEREAS it is expedient further to amend the Khyber Pakhtunkhwa Civil Servants

“Act, 1973 &Khybcr Pakhtunkhwa Act No. XVIII of 1973), for the purposes hereinafler

* appearing:

It is hereby enacted as follows:

1. Short. title and commencement.---(1}  This Act may be called the Khyber

Pakhtunkhwa Civil Servants (Amendment) Act 2019,

(2)  Itshall come into foree at once.

1
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(135 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 515 July, 2016,

¢

" 0f 1973), in section 13,-

2. Amendwment of section 13 of the iKhyber Paikhtunkhwa Act No. XVIII of 1973.---

. In the K‘nyber Pakhtunkhwa Civii Séxsvams Act, 1975 {Khyber Pakhtunkhwa Act No. X VI

(a) in clause (a), after the words “qualifying service”, the words and commas “or

(b)

attaining the age of fifty-five years, whichever is later.” shall be inserted; and

in clause (b), for the word “sixtieth™ the wur(ﬁ;s “sixty- three” shall bel

substituted.

BY ORDER OF MR, SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

(NASRULLAH KHAN KHATTAK
" Secretary '
Provincial Assembly of Khyber Pakhtunkhwa

. Piinted and published by the Manages,
Staty, & Pig. Dapit, Khyber Pakhtuakiwa, Peshawar
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(JOVEIU\"\IE\T OI' I\HYBER I’1&IGITUNI<HW A. _
ELEMI:.NT ARY & SECONDARY EDU CATION: DBI’AR’I‘MI:N’I ot

‘. . .:-ﬂ. .. sof k,.»Jcs)/Es.srsz(a‘-M|sc/20:a1-'.,;-'

1 Pe',hawar. the Apnis 2021"- '
- The Darector, ) ,
" Elementary & Secondary Educauon Departmem:' -
Khyhet Palhtunkhwa, Pe..«hﬂW'%I' - _
- dhbject: | F‘REMATURV: RET!REI‘!.E:NT AND ENCAS}-’M&NT DFLPR" L
" Dhear Sir, ' ' | ’ B “
' “‘ .1 am chrected o refer to the subject noted abave ‘and to state that the '
p;remature refirement cases or the followung teachers \uere submltted 10 Chlc‘
htch have been returncd

I-ecretaryIChsef Minister Khvber Pakhtunkhwa for approval

-_G)

f the teachers are: lesa :

. b}y Establishment department with the observatlon that the aac 0
han ‘the 55 years as requlred for premature rcttrement unlder Khybcr Pakhtunkwha,
C;wﬁ Servant (Amendment) Ordinance, 2021 e N ! ' |
,u.No, i " Name of TeacherlDevx_;na. on!BPS!Sc]\ooi & D:strict .
o4 M Hidayat Ur Rehman SST (BPS-‘IQ) GMS 3abi, D:stnct Peshawar.
5T MIr. Fazll Akbar Knan SST (Sc:) BPS- 17,GHS K.O.:h}. District Upper Chitral
T30 | Mr At ULlah Khan, Supenntc.ndpntBPS-W Olo %DEO (Male), Kehat
4. | Ms. Sheeba Nal’ud Rani, SST (G) BPS-17, GGHS °henkhu1 Bandx Abbotabad
5| Mst. Zahida Parveen, HM BPS-17, GGHS Kund Sherawal, Hanpur k 1 T
6. | Mst: Shazia Noor, Pnncapal BPS 19, G(:HSS BandiMuneem.’ Hanpur |
}L"‘-{- Mist. Naheem Akhtar, SST BPQ-ﬂ GGHSS Havelian, Abbotabad . -
- ! 8. “Mst. Farah Saleem, HM BS- 17 (:GHS Blgwam Sht mall D.l Khan ' T
ﬂ ‘ i am, thercfore directed to requcst you to’ eanure that the said teachers ,‘
%xre perfdrmmg their duties reguiarly and th@lf salz r:es are- relg aved proper}y "
f M\A\ Q——HW
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A ' SECTION OFF!CER (ACCOUNTS) N
| | ﬂ'.\sﬂs:« é»**l

T b

s

. (20 ' : / ‘ - . .
I\ e - o
K _m‘jst' of aven No.& date: - [\gf'»)«z 2 o
~ \ golp f;lwarded for mformat:on and necessary actron fo: | ’ - S " .

o/ 1! The Section Officer (Schools/Male), E lementary & Secondary Edu\,atlon .
v I Department. BT

.A / 2. The Section Officer (5¢ hoo!s/FemaIe), Elamentm & Secondary Educahon
)\\\ . Department, )
s 3. PSto Secretary, ElemenLary&Secondary .Education ;epartmenL f e
: 4, PAto Addltlona‘ Secretary, Eiementdry & Secondary Educano? Department ~ e
i . 4 . i '.‘? . '
‘ A4 N \;—f’“ %\N/Q -
P i /TR
. §2. / ; N R

, h SEATION OFFICER (ACCOUNTS)



4

127.07.2020

. action was taken. It has been prayed

4 S
4, Learned counsel fo/r/the ar

G
M. Munfat Ali Yousafzai, Advocate for the appellant \n\s\
present. | N
2. ' - My this sin.gle ~order i5 going. to dispose of the instant
appeal bearing No. 3003 of 2020 Captioned Sher Ali Khan Versus

“Government of Khyber Pakhtunkhwa through Chief Secretary,

Khyber Pakhtunkhwa, Peshawar and four other respondents.

3 Through the instant appeal submitted under Section-4 of

the Services Tribunal Act, 1974, the actions of the respondents

by withholding the conveyance allowance ahd its deduction from
appellant during the course of winter and summer vacations

have been challenged. It was stated that adverse actions/orders

- of deduction of conveyance allowance were called in question in

deparfmental appeal within the stipulajd period of time but no

at the respcndents may

;

'kindly be directed not to deduct .tl’ﬁe conveyance allowance

during vacation. period irrespective of the fact whether it were

summer or winter vacations and make the payment of all

outstanding amount of nve_yénce allowance which has been

' “d_educted previously yl_th all;,bf k benefits.

ellant invited the attention of
this Single Bench to thgiudgment dated 1% October 2019 passed
by the Hon'ble Pesh/adar High Court, Pgshawar vide Writ Petition
Bearing: No. 3162¢P/2019 Akhtar Hussain and 60 others versus
Government of Khyber Pakhtunkhwa, while dilatirg upon the
issue it has been held in categorical terms that pzy means the
amount drawn monthly by a civil servant as pay, and include
special pay, 'persona‘l pay and any other emoluments declared by
'the. prescribed authority to be paid. It was alsc held that

conveyance allowance is the part and: partel of pay. The

‘ petitioners agitating the matter in the august High Court were

stated ‘to be civil servants and their claims were held félling

‘within the terms and conditions of,sefvice enumer'éteq in

L.
"
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