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“The appeal of Mr. Nasrat Ullah resubmitted today

preliminary hearing beforc Single Bench at  Peshawar

by‘Mr. Saadullah ..Khan‘ Marwat Advocate. 1t is lixed for |
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The appeal of Mr. Nusrat Ullah Khan son of Dilawar Khan<x-Constable No. 4354 Police

_f" ., - .Lline Peshawar received today i.e. 0n.29.03.2023 is incomplete on the following score which is
/ R r‘, returned to the co Counsel for the appellant for compietion and resubmission within 15 days.
p 1- Check list is not attached with the appeal.

2- Appeal has not been flagged/marked with annexures marks.
3- Annexures of the appeal are unattested. ‘
4- Memorandum of appeal be got signed by the appellant. =~ I
5- Affidavit is not attested by the Qath Commissioner.. - e
6- Annexure-F of the appeal is illegible which may' bereplaced by legible/better one.
7- Five more copies/sets of the appeal along with annexures i.e corﬁplete in ali respect
may also be submittegj with the appeal.
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1. Superintendent of Police

2. Capital City Police Officer,

- 3. Provincial Police Officer,

i

BEFORE KPK SERVICE TRIBUNAL PESH WAR

S.A‘No.?*_ﬂi/ébﬂ

t\h\.l)(_g }.

RS .JL“.’.‘:E:?‘"”
Nusrat Ullah Khan S/0O Dilawar Khan, mmw N,,
R/0 Shaho Khel Hangu, ' ,_«,,WQ_KZ}L@Q .
Ex - Constable No. 4356, -
Police Line Peshawar ., .. ........ oo, App,:ellant '
Versus

Hgr: Peshawar.
Peshawar,

KP, Peshawar . ... ..,.... e Respondents

@<= >®< >E=>O<=> ;.f','l

i APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
l AGAINST OB NO. 2967 DATED 09-11-2022 OF

;, WHEREBY APPELLANT WAS_DISMISSED FOM

WITH QUT PAY:

PI=>E=>R=DDL=>6

Respectfully Sheweth; ;

. E ko

1. [That appellant was enlisted as Constable in the year 1994,

2. [That FIR No. 10 dated 10-02-2011, Police Station 'ANF'Lé’hp're was
ilociged against appellant along with two others U/S 9 (C) CNBA
and was arrested by the ANF on the spot. (Copy as annex ‘§A”) :

3, Tha'tvafter completion of investigation and recording of evid‘énce in
pro & contra in the case, appellant was convicted by the Learned
Sessmn Judge / Judge Special Court CNS, Lahore vide Judqment

,l

i

2




dated 21-05-2014'i‘ehtenced hir to. death and with- fine of Rs.
One million or in default thereof to undergo three years SI. (Copy
as annex “B”)

That on 21-04- 2012 appellant was dismissed frorn schlce and

period of absence from 12-02-2011 was treated as WILhOUt pay.
(Copy as annex “CM

That on 24-05-2014, appellant filed appeal in the Lahore High
Court, Lahore against the aforesaid judgment for settlng aside the
conviction and sentence which came up for hearmg 0on. 12-09-
2019 and the hon'ble court was pleased to allow the appeal the
conviction and sentence of the appellant etc was set aside and
was acquitted from the baseless charges. (Copy as anneat»“D”)

That on 21-11-2019, after release from jail, appellant ,ubrnltted
appeal before R. No. 02 for reinstatement in service WhEC"I was
rejected on 19-12-2019. (Copies as annex “£” (&FY) |

That against the said impugned orders, appellant flléd Service

' g Appeal No. 889/20 on 03:01-2020 ‘before the hon'ble Service

Trlbunal whlch came up for hearing on 11-05-2022 ancl then the

| hon'ble’ Trlbunal was pleased to accept the same in the 'ollowmg

manner:-

The appeal in hand is, therefore, allowed by settlng
aside the impugned orders. The appellant ..'.':{ll_s
reinstated in service with directions. to tlfu'e
R respondents to conduct de-novo enqulry strlctly l
accordance with the Law & Rules within 60 days of
the receipt of copy. of this judgment, falling whlch
the appellant ‘shall be considered to have been

reinstated in service with all back benefits. fCoples
as annex “G” & “H") ‘

That the said judgment was remitted to the respondents on 03-

06 2022 for compliance but no heed was paid to the same. to do
'the needful within the given tlme so they extinguished thelr right




Y

10.

11.

12.

of further probe lnto the matter and then made futlles exe_rcise in
the case. R

That on 21- 07 -2022, appellant was relnstated in serwce for the

purpose of de-novo enquiry by R. No. 01 and reported for duty on-
the said date i.e, 21-07-2022. (Copy as annex Iy

That on 06-10-2022, appellant was stralght away served with
Final Show Cause Notice by R. No. 01 which was repl ed on 10-

10-2022 and denied the allegatrons with cogent reasors (Coples
as annex “J” & “K”)

That on 09-10/11- 2022, appellant was agam dlsmlssed from
service with immediate effect and period of absence and out of

service was treated as without pay by R. No. 01. (Copy,' as annex
\\Lll)

That thereafter, on 06-12- 2022, appellant filed representatlon

before R. No. 02 which met dead response till date.: (Copy as
annex “M")

Hence this appeals, inter alia, on the following grounds: ¥

OUNDS:

-.That in the earller round too, the matter was not dcalt with
by the authority as per the mandate of law and then for the
reason the appeal was accepted by the hon'ble Trlbunal by

- not complymg W|th the codel formalltles

Vo
i

That the authorlty was given opportunity of de novo enquiry
to the department but the same was again not conduc‘ced as
per the mandate of law because neither any staternent of
any concerned was recorded nor appell,ant_ was ;gfforded
opportunity of cross exam.natlon. o |

That in the judgment, 60 days was given to the respondents to
conduct the enquiry as per the law and rules but no such efforts

were made and the enquiry was not conducted wathln the

1




Dated: 24-03-2023

prescrlbed tlme, SO authorlty extnngulshed her rtght and the
subsequent exerciss was' of no legal eﬂ’ect

That the impugned order dated 09-11- 2022 double pumshments
were awarded to appellant, i.e. dismissal from eerv:ce and -

intervening period as well as out of servlce period wao treated as
without pay

That the impugned order is not per the mandate of Iaw SO is
based on malafide,

It is, therefore most humbly prayed that the .impugned
order dated 09-11-2022 of R. No. 01 be set aside ano appellant

be reinstated in service with all back benefits, with?.,uch other

relief as may be deemed proper and just in c:rcumstances of the
case, : - '

Th_r_ough

N

-Saadullah Khan Marwat
‘ \\

Arbab Saiful Kdmal

n

'\= ’f; '

Amjad Nawaz :
Advocates




AFFIDAVIT

1, Nusrat Ullah S/O Dilwar Khan Ex-Constable No. 435@ Police Line,
Peshawar(Appellant), do hereby solemnly affirm and declare that

contents of Service Appeal are true and correct to the. best of my
kriowledge and behef '

CERTIFICATE:

As pér instructioné of my client, Service Appeal ;8‘:89/20 has
earlier been filed by the appellant before this lvHon’ble

Tribunal. .

ADVOCATE
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EN THE C@UR‘T OF NESAR @\HMMD

JUDGE, SPECAIL COURT CONTROL OF NARCOTIC SUBSTANCEE.
LAHORE

i

The State Vs. i. Pervaiz Ahmad s/ o Qadar Khan,
' . . 58 years, cultivator, caste Durani,
r/o Jhamat, P.0, Amba Dheer,
Tehsil & District Charsadha,

2. Sajjad Ahmad s/o Saeed Khan, 31
years, sepoy r/o Street/ |
Mohallah Kozcham, P.O./Seejand
But Khela, Tehsil Swat, Dl trict
Malakand &

3. Nusaratullah Khan s/o Dilawar
Khan, 45 years, Havaldar caste
Orakzai, r/o Aziz Building, Kaii
Bady, Tipu Sultan Road, House
No.7, Peshawar. Permanent
) Address, Shahew Khel, Tehsil &
7 District Hangu.

.
Y
R

Case FIR N0.10/2011 dated 10.02.201% of PS ANF Lahdre,

U/section g-C /15 of Control of Narcntic Substgnces Aci%':,' 1997,
é-fEb\..'\t Rana Schail Igbal SP for the state, o
Mr. Muhammad Rasheed Ch. Adv. for Pervaiz accused
Mr. Major ® Aftab Ahmad Adv. for Sajjad accused.
Ch. Iftikhar Ahmad Adv. for Nusaratuilah accused.

S

// o , g ;
'Y\ . JUDGMENT . k

“The prosecutaon story in brief is that Nouman Ghous SI Khad:m

Hussain Subedar, Mazhar Havl., Abdul Majeed Tal‘nr/HC Zaheer-ul Hass:m,

Bashir, Tarig, Quraish, Asif, Ismall Shafqat sepoys Hameed duver and

ML nawar driver under the superwsmn of Sahib Khan Assistant D1rector, while

boardmg in ofﬁcnal vehicles at about 11, 40 p.m reached Motorwc:y Ravi Toli

/,ﬁf”‘/ﬂ;'t\.Plaza Lahore and made a Naka Bandt there, on i‘&CE‘,IpL of .Information that

3 - g
57 e TN
O

r?gi ‘ration No. AGP-BlB/SIndh Toyota Corolla white colour by Nusratunah

'/ ’jw’af Sajjad Ahmad and Pervan.. r/o K.P.K. On 10. 2. 2011 at about 12 15 a.m

AN V4
g :...:-«-“"'%gl‘lt) the car No.AGP- 813/Smcxh attracted at M/way Ravi.Toll Fl 'a and on

in it. The driver of the car disclosed his name Pervaiz s/fo Q adar Khan,

Aﬁte@%—%g%f?y

Registrar Special Coutt, CNS
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b quantity of narcotics would be transported through ccx bearing

the pointing out of informer, raadng party, overpowered three peraons qung.
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The State © - Vs, % I i;cwaiz Ahmad and ofliers

g

whereas the person who was sittlng an the front seat dlcclosed his name

-
L
ui

t

ﬁ-

SaJJad Ahmad s/o Saeed Khan and the person who was sntting on the rear

seat dnsclosed his name Nusratul!ah s/o Dilawar,

On IanIry about narcotics, Pervaiz accused brought out 05
packets of charas from underneath the dnvmg seat and 05 packets of charas
from the secret Cavities of right front door of the car, on welghlng, each
packet of charas was of 1200 gram. Thus,

12 kgs

the total recovered charas became
10 grams charas was separated from each packet for chemlcal

analysis and 1.0 prepared 10 sealed sample parcels, Remaining charas was

also separately sealed Into a parcel. Complainant togk sample pdrcels and

case property P~1
Sahib Khan AD/(P.W-4) and Abdul Majeed Tahir /HC,
During the courge of persanal search of Pervauz accused

PKR.810/- p- 6, photocopy of 1D card P-7, mabile phone Pp- 8, purse P-9 and

each packet of

: 7 two packets of ¢charas lying underneath his feet, on welghing,
\

charas was of 1200 grams. Thus,

the total recovered charas: became 2400

grams. 10 grams charas was separated- from each packet for chem:ca!

analysas and 1.0 prepared 2 sealed sample parceis

Rest of the charas was
also $eparately sealed into g parcel. Complainant took sample parcela, case

) property P-2, into Possession,

Khan;

{AD/(P.W-4) and Abdul Majeed TahIr /HC.

,‘.
"

z During the course of personal search of Sajjad Ahmad accused
cell p;hone P-10, service card p- 11, purse alonng'ch misc., papers P~12 ID

Card |P- -13, wrist watch P-14 aznd PKR 10/- p-15 were recovered an)/d/ IO

gcured the same, vide seizure memo Ex.pF, .
o on inquiry about narcotics

o/ o
+ Nusratullah accused got recovered

in Lhe back seat of the car, On weighing,

5-’ -
each packet of charas was

into possession vide recovery memo Exh. PB, attested by

vide recovery memo Exh.PC, attested by Sahib

SR
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A The State Vs,

e C ¢
A , - . . .
?’ o

PR

" Pervaiz Ahmiad nit others
’ - )

25

R
e e—— . L
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of |1200 grams. Thus, the total recovered charas became 90 kgs. On

weighing, each packet of . op:um was of 1200 grams. Thus, the total

recovered opium became 24 kgs. Investigation officer separated 10/10

grams charas and opium from each packet for chemical analysis and
prepared 75 sealed sample parcels of charas and 20 sealed samplé:parcels of

opium, while rest of the charas and oplum were also separately iisealed Into

two parcels. Complainant took sample parcels, case properties P.}S, P-4 and

car P-5, into possession, vide recovery memo Exh.PD, atteste:g;jiT by Sahib
Khan AD/(P.W~4) and Abdul Majeed Tahir /HC. ‘

Durmg the course of personal search of Nusratullah accused,
mobile phone P- 16 reglstratson book AGP-812 P-17, ID card P~18 purse
alongwith mlsc papers P-19 and PKR.4390/- P-20, were recovered and I.0.

took it into possession, vide recovery memo Ex.PG.

The seizing officer/complainant recorded the Muras:la Exh PH
and sent it to PS ANF, Lahore through Ismail sepoy where on t"le basns of

which F.I.R Exh.PA, was registered against the accused.

%o

Yy \2" ) . ' R R

2o After usual investigation accused were found ihvofved in the

“crime in question and report u/s 173 Cr. P. C, was submitted in the court.

Coples as required U/S 265- C Cr. P. C were supplied to the accused Charge

in thts case was framed on 22.06,2011 by Mr, Muhammad Azhar Ch the then

: Learned Judge Specral Court (Control of Narcotic Substances), Lahore, to
’lch accused pleaded not guilty and claimed trial. In order to substanttate '
|

he charge agalnst the accused, prosecution examined four w1tnesses in all.

Gist of their evrdence is hereby re- produced below:- i

5
o

; P.W-1, Muhammad SaleemZHC deposited 87 sealed .
: sample parcels said to contain charas and 20 Sealed

sample parcels sasid to contain opium in the offce of
- Chemical Examiner, Lahore, intact.

P.W-2 MuhammadShafique/ASI is author of FI R. :
Exh.PA, he kept 87 sealed sarnple parcels sa:d to contain
charas and 20 sealed sample parcels sald to contain
optum, 04 sealed parcels of recovered charas & 01

parcel of recovered. opium and other belongings

ftrar Sper iat Coun,
Regi Lahaie
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recovered from the accused alongwith re!evaﬁ:ﬁ&\ pd Tx Copy
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¢
The State " ¥s, Kr& i _- Pervaiz Al;ﬁiad and umcr}' Y
: / i

documents for safe custody In malkhana.. On
12.02.2011, he handed over 87 sample parcels ‘of
charas and 20 sample parcels of opium to Muhammaa’
Saleem/HC, for its onward transmission to the ofﬂce of‘
Chemical Examiner, Lahore,

P.W-3, Nomsn Ghous S.I is complainant/!. O of thts
case.

P.W-4, Sahib Khan/AD, IJ recovery witness. :
Abdul Majeed Tahir /HC was given up by Iearned ‘SP tendered in

evidence reports of Chemical Examiner Exh.PJ, Exh.PK, Exh.PL. & Exh.PM and
closed prosecution evidence. _

3. On close of prosecution evidence, accused weré .examined u/s

342 Cr. P. C. Describing themselves scapegoats, they denu.d the chargn.s,
professed mnocence and stated to have falsely been lmplicated Pervalz and
Sajjad Ahmad accused opted to produce defence evudencle_.‘ However, the
accused did not opt to appear in the witness box as required{'j_iiJ/S 340(2) Cr.

P. C. In reply to question why this case against you and why P.Ws deposed

against you, Pervaiz accused replied as under:-

"I was arrested on 8.2.2011, when I was coming '
from K P.K. During the checking of wagon at Gugranwala,
officials of ANF off-loaded me from the wagon. I protes*ed .
why they off-loaded me, Later on, they brought me at
Lahore and confned me in unknown place. After sorne
'days I was proouced before the court, Then I carne lo
kriow that this case has been registered against me ;ma‘
‘ other persons. I did not know the other persons.. I belong
to Charsada. I have no relationship with other accused.
Staff of Gujranwala involved me on the ground tha!' I
protested over my off-loadlng from wagon. I was ‘hot
arrested at Ravi Toll Plaza. No photograph was produced
as I have been shown as driver of the car. The said caf is
not owned by me, This case has been fi led malafidely.” x
Sajjad Ahmad replied the same question as follow:- | :

. "I am serving as Constable in District: Peshawaz.
My orother was serving in Pakistan Army stat:dned at
Lahore. I came to see him and de-boarded . from the
Bus at Badami Bagh Lorry Adda, Lahore. Suddenly .
private Dala stopped near me and the berson s:tting m
the Dala asked my whereabouts. During tl*ls
conversation, the man sitting in the Dala got annoyed as

A“i: teu Tru(i

Reg:sirar Speciul Court, €
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“Nusratullah Khan accused replied as under:-

lV‘s. \‘?;m" ’ Pervaiz Ahmad and others P

N . R
, - ~.1‘* «(
.

I did not answer their questions. Hot words were '
exchanged and they forcibly toock me ta their heaa’

quarter. I was kept for one day at PS. During this

perlod, A.N.F, officials arrested four persons belongmg,
from K.P.K. I was also made the member of that team
when 2 kgs charas was stated to be recovered from me.
Nothing was recovered from me”. 3
;‘May have ANF officers/officials apprehended} |
drug paddlers but subsequently they were released and
I have. been implicated and involved in thrs case and
made me scapegoat just to show efficiency on their part,:;
as myself /s Govt, official serving as Head Constable in 0
K.P.K while apprehending me from the Derbar Data Ganj . -
Buxh r.a. The P.Ws have deposed against me because
1.0. is Junior to- Sahib Khan Assistant Director, secondf'-‘.
recovery witness/Incharge Raiding party and they-®
deposed against me to fulfill their whims and whishes of
their high ups”. 7;. .

'|
%

Ijaz Ahmad (D.W-1) had stated that in the month or
February Sajjad his brother came to see him, he went to\ ,
Badami Bagh to receive him and in his presence hot |
words were exchanged between police and his brother i
Police officials brought his brother to PS ANF Jahar
Town, and involved him in this case. ‘
Mohsin Ali (D.W-2) had stated that on 8.2.2011, at‘i
about 12:30/12:45 p.m. ANF oﬁ’fcfals stoppe'd thezr

. vehlcie near Gujranwala and picked Pervaiz Khan and na

cantraband was recovered from the accused” I‘ g
C.W-1 Dr. Zaman Mehdi ® Asszstant Chemrcal
Examiner had deposed that chemical reports Exh.PJ, to
Ex.PM were issued and singed by him. He verified these L

reports as carrect, .

Learned defence counse! has contended that there i'”s;riothing on

1
record to connect the accused with the crime; that prosecutlon has failed to

farove the recovery of huge quantity of charas and opium from the accused

' t:hat they were not apprehended on the date, time and p!ace mentioned by_;

w

PFOSQCUtIOH witnesses; that there is nothing on record that the ac;used have

ny nexus with the car; that provisions of Section 193 Cr.P. C had not been

Vmlkara
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officials of ANF and to show their efficiency to their high-u:'p.s they have

- falsely deposed against the accused; that there are maferiai c%rjtradictibn in.
_ tihe statements of P.Ws.; that finger print in present case hdS not been

ébtained and receipt of Toll Plaza has not been produced in the court

ﬁS. On the other hand, learned SP for the‘_state arguecii that accused
were caught red-handed alongwith thé car from where huge quantity of
charas and opium was re'covered; that accused had full conscic;'l_fs knowledge
about the huge quantity of narcotics concealed iﬁ the car. Hé pleaded that
recovery of huge quantity of naréotics from the posseséion of E:he accUsed is |

proved. Elaborating his view-point he stated that prosecution version is fully

supported by direct evidence and positive reports of Chemical Examiner.

06. HEARD

07, Court has heard the learned counse! for the pames and has

gone through record w1th their kind assistance. The reco.d shows that
Nouman Ghous SI (P.W-3) and Sahib Khan AD (P.W-<4) have fugrnshed ocular
They have deposed that their his high'?’fﬁps received
‘prior information. about the intended transportation of contraband by ‘the
// accused via Motorway Ravi Toll Plaza, Lahore through car bearlnq registration

No. AGP -813/Sindh. On this information, a raiding party consutlng of ANF

ofﬁcuals reached pomted place at 11.40 D. m and remained alek't over there,
=when on 10.2.2011 at about 12:15 d.m, above mentloned car alongwith
three passengers reached there. They were stopped and cHard and opium

as mentioned in the F.L.R. Exh PA and recovery memos Exh PEi Exh PC and

Exn.PD were recovered. The car was taken into custody alongwnth the

lrecovered contrabdnd The ac\.used were caught red- handed at the spot and

‘FI R. was registered by Muhammad Shafige /ASI (P.W~2).' Both these

o Co
prosecution witnesses have demonstrated complete unanrimity on all aspects

of the case. Learned defence counsel could not point out ?einy-mate_rla!

i P

N contradiction in the statements of the prosecution witnesses, s as to create
,c
/ a-

Reslulmnwpe:mi Cour

Lahore
P

Ait ea True op:
ainst the prosecution witnesses to falsely implicate the acc «d an } .
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ite lengthy and searchmg cross-examination, their veramty could not be
tered and nothing favourable to the defence could be extracted from

- statement. The most important aspect of the case is that huge quantity

ontraband weighing 114 kgs was recovered from consrtous possessmn of

Nusratullah Khan accused. Likewise, 12 kgs charas was recovered from the

| v‘

consclous possession of Pervaiz Abmad accused whefeas 2.400 kgs charas

just decision of the case, some important excerpts of cross-examir

P.W-3

was recovered from Sajjad Ahmad accused. Such huge quantity of

contraband could not be thrust upon the accused in absence of any tangible

and concrete enmity. More over, it is not possible for the P.Ws to arrange

such a huge quantity of narcot:cs against the accused having no prev:ous

relation, enmity or ulterior motlve which has not been proved by defe.nce For:

mtnation of
P.W-3 and P.W-4 are hereby reproduced below: - f'_;

“The vehicle used by the accused was a private ane” i

"Two packets of charas recoverad from accused

Sajjad lying openly between the
accused”,

feet of

“The charas was in a compact form in the two -
packets recovered from Sajjad accused”, . :
“It is correct that two packets of charas were b
found lying underneath the feet of Sajjad i

accused while sitting on front seat of the car and i
same was visible while standing nearest to front
glasses of the car”,

. ™I took out two samples from the slabs recovered
fram Sajjad”,
“According to version of my complaint, white car
was coming from Islamabad side which was

stopped by me and my officials and contraband- e
was recovered”, ‘ 5

| “The charas recavered from the accused was in a k
{ .
form of siabs”, .

; : 4
"The opium was in a form of packet”,

“The packets of opium were in round shapes”, ' :

1

“The contraband ‘was produced before me by
Nusratullah accused h:m.»elf"

“"Charas and oplum were wrapped in polythene , g |
papers”, : , Co

“The first recovery was proddced before me by
Pervaiz accused”,

“The fard maqbozgu was prepared in the name OfAt.
Nusratullah”,

Kﬁ:éd Trye
Regiszié}ﬁpm_:/ialll

[l
3

da gy
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“The accﬁ’*ﬁéi‘.’i:_'l‘;{usratuiiah'*‘!eﬁily produced the
alieged recovery”. ' -/

/

Tt )

“The car was being driven by Pervaiz accused”.

“The samples were sealed Whleh were taken’
from each slab of the charas but the remaining i
charas was sealed.‘in a bag of cloth”,

| " “The contraband was lying between the two feet
of Sajjad accused”,

“In the preliminary lnvestngallon of the 1.0., all
accused are friends and deal in business of
narcotics jointly., Volunteered that Sajjad and ::.
Nusratullah are police officials”.

PRARISIS R Bl ¢ [{E et LY

“The charas recovered from Sajjad accused was
wrapped in solo-thin-multi-coloured pape'r." ¥
{At the request of learned counsel of Sajjad

accused, P-2/case property is de-sealed) solo-

reme

thin-multi-coloured paper, was torn by the
counsel of the accused before this court”.

“The sample parcels were taken from the slabs”.
“The car was encircled by the relding party”.
“The charas was in a form of slab"”. i
“The apium was in round shape”. :
“03 recovéry memos were prepared regarding ¢
narcotics whereas 03, memos of persconal -

belongings were prepared in this case".

i |
:

The result of above detailed . discussion is that defence leave- no stone

unturned to prove the prosecution story as narrated in the F.ILR and deposed

by the P.Ws on oath in the court.
There is nothing in the cross-examination of botl“i ithe P.Ws,
which may give an impression that the raiding party was all out to implicate.

Pervaiz Ahmad, Sajjad Ahmad and Nusratu!iah 'Kha'n accused, félsely or for

narcotics upon them. In fact their testimony is free from any material

infirmity. : - : Cow

3o
T

9. The reports of Chemical- Examiner Exh. P, Exh.PK, j":E'xh PL ane

=1, PM are available on record and perusal of the same would snew that the

: uf‘f recovered, from Pervaiz and Sajjad Ahrnad accused whlch Was in thelr '

cused was in his active control was' in fact, gcharas’ and opium. The

T A e ez ey

that matter they were prompted by anyone to folst such huge quantlty of

tive control was in fact, charas and stuff recovered from Nusra;tuiiah Khan
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prosecution in support of sald reports has got examined Muhamfnad Saleem

/HC (P.W-1) and Muhammad Shafique /ASI (P.W-2).

10. It Is In the evidence of Muhammad Shafique /ASI (P.W-2) that

‘on arrival of the 1.0. to the P.S, he handed over to him 87 séféled sa.mple
p.i':arcels said to contain charas, 20 sealed sample parcels of opiugh_, O4v sealed
parcels of charas and one sealed parcel of opium. He further sf?ited that on
12.02.2011, he handed over the sealed sample parcels to%éMuhammad
Saleem /HC (P.W-1) for taking It to the office of Chemical Exe‘:afmlner. ‘The
statement of above named witnesses remained uncha!leﬁged. C.W.1

Assistant Chemical Examiner (R) further verified that reports weré issued and
singed by him.

11. From the version of above two witnesses, who as stated earlier,

have been examined by the prosecution in support of Chemicall: Examiner's

reports Exh.PJ, Exh.PK, Exh.PL and Exh.PM, one could reach an irresistible

o) %9.5?!};‘5““ that reports of Chemical Examiner are free from any d?:zubt.

No doubt that all witnesses are police: officials, but row it is

settled principle of law that police dfficials are as good as othér witnesses

uniess any kind of motive, grudge or ili-will is shown on thelr pa;‘;ﬁ leading to
. a conclusion that because of that reason they opted to give false evidence

7

against the accused. There is no ‘plausible material on the recorci whilch may

piersuade the Court to hold that the prosecution witnesses op;éd to come

forward with an untrue story and planted a huge quantity of narcét?icé'agalnst

the accused.

In the case of Mst. Rasheeda Bibi v. state (2010 P Cr.'L3 900), it
has been held thaf application of Section 103, Cr. P. C, having beéan exgludep
b}y Section 25 of Controt of Narcoﬁic Substances Act, 1‘99;7, objéc?‘cion aboyt
; . | N !

non-association of an

| y private witness in the recovery proteedifigs, had np

siubstance. Complainant po!ic_é officer was a witness to the t“f_ie:covery, of
ras" weighing 6 kgs from the accused. Report of Chei‘nicé}lzi elx'ammer '

positive, Conviction and sentence were maintained in r;ircurpstances".
ested T Copy
&x\& T’&k copy
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From the 'above cited case law, as well as the prowslons of
Section 25 CNS Act, it Is crystal clear that the non assoctation of private
mashir for the recovery of narcotlcs would not defeat th.e case of the

prosecution by referring the provisions of Section 103, Cr. P. C particularly in

! present case, when the alleged recovery of narcotics were made at 12:.15 -

" a.m at Highway, therefore, the process of recovery of narco'dcs could not be

discarded on the above account. _ *
13. It is appropriate to note over here'thet learned éefence counsel
hotly contended that secret cavities are not present at the back of the rear
seat. My learned predecessor during the cross- examlnatlon of P.W-3
observed that car in question shall be inspected by the cour’g et the time of
final arguments regarding the existence of secret cavrties. %?l“sodav, the car

No.AGP-813/Sindh was inspected in presence of accused pergons and found

: 4) that secret . cavities are present therein as mentioned m”he complaint
)
r-.”>
*f:xh PH.

14. DEFENCE PLEA | 3

It has already been reproduced in detall Briefly;iithe plea of all
the accused is that they are innocent. It is worth ment:onmg *hat according
to record, it was not first version of the accused before pollce. Last but not
least it is evideﬁ't,from the testimony of D.W-1 that he failed t:o disclose date
and time of arrival of Sajjad Ahmad accused at Badami Bag!j\ Lahore when

confronted leamed defence counsel failed to wriggle out from the same.
Likewise, testimony of Mchsin Ali (D.W-~ 2), is of no use to Pervalz accused m

the given circumstances of the case in hand. Last but not leact Nusratull:\h

Khan also took the plea of substitution. However, plea of substltutlon was

denied by Sahib Khan AD (P.W-4) when to a specific questlon'of !earr.ed
defence counsel, he replied that:- o | .

“Itis mcorrect that one Amanullab was arrestcd aft

the Naka and he was substituted to . present
accused Nusratullah”. -

ere is no eerthiy reason thet why the complainant would‘ substitute the

accused for the real culprst Even otherwise, Nus;atullah accused badly failed .

A\‘ﬁefﬁ il t&(’ﬂny
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to slibstantiate his plea. It does not appeal to the mind that cdmp\d‘hant and

o -’ p.Ws would let off the real culprit in order to falsely 1mphcate and ‘involved
: .

Nusratunah accused It is estabhshed from record that Nusratuuah accused o

and his co- accused were caught red -handed and huge guantity ¢ of narcotlc

/ substances was recovered from their conscious possession. It canr -be safe‘y,
‘f the"lrefore said that plea of Nusratuliah and his co- -accused is aftertt'ough‘r.
. 15. The defence p\ea raised by above named accused pPersons is
nothing but a cock and bull story. It is well- setded when a spec:ﬁc plea is
advanced by the accused then burden shift on them to prove the same. The
accused during trial failed to substantiate that they were not

preésent in car

No.AGP-813/Sindh from where huge guantity of charas and opium was

recovered from their conscious possession, therefore, merely rats{ng plea

. that they were not present in the car and arrested earlier is nots;sufﬂcuent. to
\\ " .
\ exonerate them from the charge

fg),:-f:)\

16,

It is provided in Section 29 of the Act that it may be presumed,
unless and until contrary is proved, that the accused Nas commxtted the

offence under this Act in respect of any narcotic drug, psychotropfc substance

or controlled substance and once prosecution gstablishes recevery beyond

doubt then the burden shifted to defence to discharge mnocence of the

accused. The defence version that the recovered charas and opium have

‘been foisted upon the accused is neither plausible nor born out from record.

ro

. 'The prosecutlon has been ab\e to prove that at the time of apprehensnon the

car was under the control of above named accused persons. Pervalz accused

4 o was driv‘ing the car whereas Sajjad Ahmad was sitting on the front seat and
|

| | Nusratullah Khan was present on the rear seat, hence,’ whatever artlcies

( : | lying in it would be under their control and possession.

17. As a result of above distussion, the prosecutron has proved its

case beyond any reasonable shadow of doubt agamst Fervaiz Ahmad SaJJadA

Ahmad and Nusratullah Khan accused. 12 kgs charas was rwovered from

aiz, whereas 2.400 kgs charas was recovered from ::aJJad Ahmad

fHused. 90 kgs charas and 24 kgs opium was /recovered from Nusratullah
A, ‘.,J —:.-’.‘ M' O CG‘OY

Ragls‘g’rar Sqedal Co‘p 4 CNS;
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ions Judge, g0 ' peclal
Judge, Speq‘\ai ourt CNS, - “\ahore
, ~ LaRpre. L | :
N P Certified that this judgment consists of twelve pages, lich has been
N Frea ,/’corrected and signed by me. ‘ . A
/,// * . ‘ / '1) \\A
N o
" lannounced: Judge, o
21.05.2014

RS
w/!] 0y Ei“gl.?y 'ﬁ’ "I.El
Nt ‘.4 “'1‘."}?“1- )

\ e 34, Pervajiz A}zmnd and oﬁh-irs
cig W ‘1’2 B l"l" o ' o

The Ste

Khan accused, therei’ore, all the accused are,h.el/d gullty, cé:r_;vict'efd Uu/s o @
of C.N.S Aﬁt, 1997 and sentenced as under:- ' ’ .
i) Pervaiz _Ahmad accused s s'entéﬁced to

Imprisonment  for  [ife with a 'fihne'““ﬁ_ of
Rs.10,00,000/- (One million) or in default thereof -

to undergo three Years S.I. ‘ 5 o
i) Sajiad Ahmad accused s sentenced to RI for five
years and six months with a fine of Rs.if&f?,iOOO/;
(twenty five thousand) or in default thi‘e‘reof to
undergo five months and fifteen days S.I. :

i) Pervaiz and Sajjad Ahmad convicts ai_je given
benefit of Section 382-8, cr. p, ¢, |

iv) Nusratullah Khan_accused js sentenced toi death,

He is ‘also burdened with Rs.10,00,000/- (One

miilion) as fine or In default thereof undé;f’go 03 -

years S.1. Convict shall be hanged by the rieck till

- declare dead. -Sentence of death shall iﬁot be

éxecuted until its confirmation by Hon’ble %iﬁaﬁore

High Court, Lakore, ;

Record of this case and exhibited articles be

sent tu Hon'ble. High Court,
Lahore for confirmation of sentencé of death, Nusratullah coﬁi/ict has been

informed that he. can prefer an appeal against this conVictiéniénd sentence

within 07 days, - i ~

ks

18. Since, Pervaiz Ahmad, Sajjad Ahmad and Nusfatul!éh Khan have

been sentenced for a period exceeding three years; therefore, %l? their assets

derived from trafficking of narcotics shali*be forfeltéd in Favo‘su

rof Federal

)

D ;-

L
Special Court, NS, Lahore |
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A This office order relates Lo the disposal of . formal
" departmental enguiry against Constable Nasrat All N0.4356 of Capital Clty.
'Po!iﬁ:e peshawar on the allegations that he while posted .at PolicerLines N
Pespaw.a( absented himself from lawful duty .w..e,fl12.02.2‘01“1,‘:tllv!'-tda_te N
witl?out taking permission Or leave, SRR N

1 In this regard, he was issued charge sheet and -surﬁméry'

C . ] . y
of =aliegi.atlons vide No.91/PA/SP/H.QrS, dated 04.04.2011. “SDPO. w
Fa irabab peshawar was appointed as Enquiry Officer, He conducted the

~ " “enquiry proceedings and cubmitted his report that the defaulter constable " . e
.- could not attend the enquiry proceedings. The £.0 further recommended = . i}% .

- major punishment for delinquent official vides Enquiry Report. No:11/ST-
dated 30.06.2011. : R

R " Upon the finding of E.0, he was 1ssuea'f'lh'al"sh‘ov§'" cause
" notice and sent him on home address through iocal Police: Station,:but he
falled to submit his,explanation of appeared before this office-as yet.

‘In ‘view of the above and other metarial _available -on
record, the undersigned came to concluslon that the alleged official found
guilty of the charges. Therefore he is hereb dismissed form ‘service
under _Police Disciplinary. Rules, 1975 with immedlate effect. Hence, the
~eriod he remalned absent 12.02.2011 Uil date be treated without.pay.

A
SUPERINTENDENT OF POLICE:
! . HEADQUARTERS, PESHAWAR'
] . a
) _ ' S )
OB. NO. /571 / Dated_2// & 012 ( i
No./ 7 2= B3/PA/SP/dated beshawar the &%/ /__1 /2012 *
Copy of above is forwarded for information & n/action to:
Capltal City Police Ofﬂcer?hawar. ‘ o

DSP/HQrs, Peshawar.

pay Office/OASI/CRC & FMC along-with complete departmental flle;
Officials concerned. . KR

AN NN

| - s SP/HQ.rs Punioment folderDisposal order Co ' R W o
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IN THE LAHORE HIGH COURT? %AHORE’"/ sifl

1 ¢ ,- l i}
‘ » N . AWW"\\ f‘

/ R o IR

crl. Appeal..Né.;r—-—f ------ /?014

- -o'f:"f e rﬂ,

District Date.of | Name of t':owase..]:;~ Stamp
Filling of :
appeal ‘ °

RS
P

Lahore 24-05-2014 1~Ch Iftikhar
. Ahmad , Advccate
~§“m - , : High Court ‘

CC No.PLH-14269 ﬁ

2~Mahr Abid ,
Hussain Shammas, °
Advocate High :
Court.

CC No.PSG-36187

L]

)
o
Nusrat Ullah Khan son of D:.law.ar - Kh,
. .caste Aurakzai re51dent of Aziz ,ulld'
- Rali Badl,:Tlpu Sultan road House no{
“‘pishawar. ~ Permanent address,. 'Shah
Khail, Tehsml and District Hangu.
(Presently 'gpnflned in sttrlct Jall

- Lahore) . ' ‘

......... mnppeléénts.

¢

%

The State. LT : f

Case FIR No: 10/2011 Dated:10-02-2011.

. offence U/s. 9-C, 15 éNSA’1997'

Police Station. ANF, Lahore . B 3
17 ( AI ] ) . %2 ,
' CRIMINAL APPEAL U/S 410 Cr.P.C AGAINST JUDGMENT

DATED 21-05-2014 PASSED BY MR. NISAR AHMAD,
DISTRICT AND SESSIONS JUDGE/SPECIAL JUbGE CNS

#Hon

e

=F
"_‘:1\!’ Lgo

iahoss




LAHORE WHEREBY THE LEARNED JUDGE SENTENCED THE

QAPPELLANT’ AS ' SENTENCED TO (DEATH, ! AND ALSO
BURDENED WITH RS. 10,00,000/-(ONE MILLION
RUPEES ) AS FINE OR' IN DEFAULT WHEREOF THE
APPELLANT  SHALL  FURTHER  UNDERGO  SIMPLE
IMPRISONMENT FOR THREE YEARS. i

Respectfully Showeth.

1-That the alleged recovery of narcotlc substance

was not affected from the direct and phy51cal

conscious possession of appellant.

2-That the recovery of narcotics ffrem the

appellant in the ' instant case wés highly
doubtful.

/ v

!

3-That the impugned judgment of the learned trial

court is illegal and contrary to law énd facgs.

!

d-That the complalnant of the case was hlmaeif

No cffence u/s 9-C CNSA is made out. ‘5" ﬁ

VI.O.

5~ That the prb%édﬁﬁi@h éﬁidence is totally false

of the caséy

\

N 2
B ¥

Ry
'

3
L

and unreliable.

6-That the judgment sufcers from mis-reading /non-

reading of evidence. -
7-That the prosecution

‘evidence is di'screpant

untrustworthy and martial. contradictioéq\exists

in prosecution evidence.

8~That the impugned | judgment is based upon

‘surmises and conjecture and unsustalnable under

law and is self nugatory.

gt au
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J UDGMENT SHEET

Capital Sentence Referer;ce No.25-IN-2014 '
(The State Vs. Nusratullah Khan),

. Loy N ,x‘
"IN THE LAHORE BIGH COURT, LAHORE 29/7/03

b
w3 .
e

Criminal Appeal No.1430 of 2014 : r
(Nusratullah Khan Vs. The State) -

Criminal Appeal No. 1431 of 2014
(Pervaiz Ahmad Vs, The State)
&
Criminal Appeal No. 1113 of 2014,
(Sajjad Ahmed Vs. The State)

Date of hearing;: 12.9.2019

3‘ ’«i "
Maiika Saba Imran, Advecate for the
ppcllant in Crl. Appeals No. 1430
1431 of 2014,

Appellant(s) by:

7

M'uor (R) Aftab Ahmed Khan AdVOC‘lte

for the appellant in Crl. AQQC’I] N 1113
of 2014,

1

Mr. Zafar__Igqbal__ Chohan, 'Schiai
Prosecutor for ANF.

Respondent (State) by:

Sardar Muhammaid_Sarfraz Dogm J.:- Havmg *accd
trial in case FIR No. 10/2011, datcd 10 2:2011, offence: undel

section 9(c) read with sectlon 15 of the Control of Narcotlc

i Substances Act, 1997, regxs.eled with the Police. Station’ ANF

Lahore, the appellants Pexvalz Ahmad Sajjad Ahmad and

‘Nusratullah Khan were conwcted\ by ﬂw leamesd SeoSIODb

f}-.Judge/Judge Specml Coux’t CNS,. Lahore’ wde judgment uated

21.5. 2014, under .‘ectxon 9(c) of the Control of Nalc,otxc-

Substances Act, 1997 and sentenced them as under R

Pervaiz Aluned appellant was sentenced to zm_pz zsomnent far'
life with a fine of Rs.10,00,000/- (one million or in defazdt.v
thereof to zmderga three years SI- . 3




| (Exh PA) are that on 1022011 Noman Ghous SI/ANF

.CSRNOZS-Nof2014 . o - \' QJQ ’ 2

Crl. Appeal No. 1430 0F 2018, - 1% &= ;

© ./ Crl. Appeal No. 1431.0f2014.& - .
B '.,~Crl Appeal No, 1113 of 2014,

Sajjad Ahmed appellant was- sentenced to R.I jbr f ve years
and six months with a fine of Rs.25, 000/- (twenty five
thousand) or in default thereof to undergo five mouths and
 fifteen days S.J. : _ l

Nusratullali Klan appellant was sentencéd to death. He was
also burdened with fine of Rs.10,00, 000/~ (one mzllzon) or in
default thereof undergo 03 years S.L i

The benefit of Section 382-B Cr.P.C. was extendea’ to the
appellants Pervaiz Ahmed and Sajjad Ahmed. ' & .

2. The appellants have challenged thelr conwcuons and
sentences before this Court by way of filing above ‘noted
Criminal Appeals No. 1430, 1431 & 1113 of 2014 -under |
section 48(1) of the Control of Narcotic Substances, Act 1997,
whereas, a Capital Sentence Reference No.25-N of 2014 sent
by the learned trial Court under Section 374, Act V of ;1 898 is
also under consideration, for confirmation or otherwise of the
sentence of death awarded to the appellant Nubratulla.h Khan.
We propose to decide all these matters together throug;h this

consolidated judgment. ' . P 15 C§e

3. Brief facts of the case, as can be culled from the FIR l‘v

complainant (PW-3) transmitted  a complaint to the Pohce

Station, wherein it has been purported that the high-ups ofANF

received information that huge quannty of narcotics would be

" transported through car bemmg reglstratlon No.AGP- 813/Smdh

~ Toyota corolla whlte colour by Nusratullah I(han, Sajjad
 Ahmad and Pervaiz resuients of K.P.K. who are membels of a
E.srnugglmg-gang ln responqe to. sald unormatlon, a raldmg

‘ party including Nornan Ghous SI (PW-3), Khadim Hussam
ASubedar, Mazhar Havl,, Abdul Majced Tahir/HC, Laheer m

Hassan, Bashir, Tarig, QUIaJSh Asif, Ismail, Shafqat ‘%epoys
Hameed driver and Munawar driver under the 511perv1510n of

Sahib Khan -Assistant Director (PW~4) was constituted and at
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Lo %4}00 grams. The complamant sepalated 10 grams chara fron}
: each packet for chemical analySls and sealed the same, which

“were taken into possession v1de .TECOVEry Memo (Exh PC)~

CSR No.25-N of 2014, o iy 3
Crl. Appeal No. 143002014, B
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Crl. Appeal No, 1113 of 2014,

about 11.40 p.m. the raldmg party whxle boardmg in; ofﬁmal
vehicles reached Motcnway Raw Toll Plaza Lahore and made a

Naka Bandi there. At about 12.15 am. (night), the sald car

‘arrived at Motorway Ravi Toll Plaza and on the pomtauon of

informer, the raiding party overpowered three persons sxttmg in
the car. The driver of the car disclosed his name Pervaiz: and the :
person who was sitting on the front seat disclosed hxs name
Sajjad Ahmad whereas the person available on the reax seat
disclosed his name Nusxatullah On inquiry about na.rcotxcs,
Pervaiz accused brought out' five packets of chards from
underneath the driving seat and five packets of charas ﬁom the
secret cavities of right front door of the-car, each wexghmi, 1200
grams and the total recovered charas became 12 kliograms Ten
grams charas was extracted from each p{cket as sample for
chemical analysis. The samples and recovered narcotlc,s was

taken into possession vide 1ecovcry memo (Exh.PB). Ar‘cused J

Sajjad Ahmed handed over two packets of charad. lymg; -

undemeath his feet -each welghmg 1200 grams total welghlngf’ "

. Simultaneously, accused l\usratullah Khan got recoveled 75
- packets of charas and 20 packets of opium from the secret

cavities installed in the back seat-of the car. On weighmv each

packet of charas was of 1200 grams, as such, the total recovered

. charas become 90 kilograms. Each packet of opium ! was of

1200 grams, thus, the total recovered opium became 24

" kilograms. 10 grams from eaeh packet of charas and 0p1um was

separated for chemical analysxs and taken into possesswn vtde

recovery memo (Exh PD).

XA,
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4.  After the investigation| ieport under sectlon 173 (rP C..
‘was submltted in the court. After codal ¥ {rmahtles under the

‘relevant provnswns of the Criminal Procedure Code, )learned

trial, court framed the charge agamst the appellants to whxch
they pleaded not guilty and claimed a trial. Theleaﬂer, the

prosecution in order o prove ‘the guilt of the 'aﬁia‘éllants‘

.ventured to produce 'as rnany as four witnesses besmles |

tendenng repoﬂs of Chemlcal Exarnmer Exh.PJ, Exh PK,
Exh.PL and Exh.PM in support of its case. In their statements
recorded under section 342, Cr.P.C., the appellants had denied
and controverted all the allegauons levelled against them by the
prosecution and they also professed their mnocence The
appellants had not opted to’ 'make statements on oath under
section 340(2), Cr.P.C. However, appellants Pervaiz and Sajjad
Ahmad produced Jjaz ahmad (DW-1) and Mohsin Ali (DW~2)
in their defence. Dr. Zaman Mehdi (R) Assistant Cl;lemlcal

Examiner as examined as (CW-1).

5. Upon culmination- of the trial, learned trial court after

; ﬁndmg the prosecutlon s case agamst the appellants to have

been proved beyond reasonablf, doubt convicted and sentenced

the appellants as mentioned and-'detalled above. Hence, avll these

matters before this Court. "

X

6.  Arguments heard aqd record has been §canned
meticulously with the assistance of the learned counsel for the

appellants and Jearned Special Prosecutor for ANF.

. 7. Allegedly the occurrence toek place near Motorway Ravi
Tool Plaza, Lahore. Noman Ghous S.I. (PW-3) while appearmg'
" before the learned trial Court 'stated that the chit of Tool Plaza |

‘has been recovered from Pervaxz Ahmed appellant Whereas,

Sahib Khan Assistant Dzrectox (PW—4) deposed that the uhlt of

v
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Tool Plaza has been ‘recroveretd.from Sajjad Ahmed é%iqpeliant.

‘Be that as it may, the said chit has not been takPh into

possession by the prosecuuon The prosecution has also failed
to associate any person relating to Tool Plaza ‘in the
investigation as recovery witness. The pl}osecutmn has also

failed to make any inquiry with regard to the owner of the

vehicle. Noman Ghous S.L (PW-3) during hlS Cross-

examination has admitted it correct that no secret cay,lty has

beeri found in the rear seat of said car when the same has been
produced before the learned trial Court in the trial proceedmgs
8.  Besides, Sahib Khan Assistant Director (PW-4) in his

cross-examination deposed that each packet of charas contalns

_two slabs. Even when the case property was opened befme the

learned trial Court the same consisted upon certain plegzes. The

- procedure of sampling adopted by ‘the prosecutio;l}? is in

violation to the settled law on the subject.

9. As regards safe custody of sample parcels is concemed it
o 1s noticed that Muhammad Shafique ASI-Mobharrar (PW~2)‘ .
| deposed that on . 10 22011 the Investlgatmg Ofﬁcer handed
- “over to him 87 sample parcels said contain charas’, cmd 20
sample parcels of opmm and on 12 2.2011 he handed over the

~ same to Muhammad Saleem HC for their r’ehvery in tﬁe office

of Chemical Examiner alonngth relevant docurnents Bare

perusal of reports of Chemical Exammer speaks otherW1se that
the same were dispatched to the. Ofﬁce of Chemical Exammer
on 11.2.2011. The testimony of Moharraz (PW-2) is sxlent with

regard to the dispatch of samples, as such, the instant case on

the dimension of safe tr ansmlsswn as well as custody of sample‘
-- parcels from Police Station tq the Laboratory cannot be proved
Needless to mention here that the chain of custody begma thh .

the recovery of the seized drgg by the Police and mclqdes the
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separatlon of the 1epaesentat1ve sa.mple(s) of the selzed drug -

and their dispatch to the Narcotics Testing Laboratory The
prosecution must estabhsh that the chain of custody was
unbroken, unsusptcwus, 1ndub1table, safe and secure Any
break in the chaln of custody or lapse in the conLrol of
possession of the sample, will cast doubts on the safe {\..ustody
and safe transmission of the sample(s) and will 1mpazr and
vitiate the conclusiveness and reliability of the Report of the
Government Analyst, thus rendering it mcapable of sug tammg
conviction. In this regard, guldance can be, 4o sought from the case
of The State through Reemna! Director ANF versus Imam
Bukhsh” (2018 SCMR 2039). -

10. The mmute pelusal of Chemical Examiner Reports

(Exh.PJ, Exh. PK Exh.PL & Exh PM) established the fa.,t that

the above said reports are in composite and are not on

prescribed Form-II provxded in Rules, 2001. The Iaw has

~ provided scope for person throwmg challenge to the e‘(pert's i

s

report to rebut the same and in this regard reference has been

made to subsectlon (2) of sectlon 36 of the Act. It is senously

~ observed by us in Humerous cases the expert report bemo ‘made
in sheer violation of prescnbed Iaw without observing proper
codal formalities, which elther reflect gross neghgence at the
part of prosecuting agency, resu[ted acquittal of the ac»used
persons or deliberately and 1ntent10nally v1oldtmg the rules
bemg in league wuh the culprits.- Section 36 of the Act raquu'es
a Government Analyst to whom a sa.mple of the recovered'
substance is sent for examm,anon to deliver the _pr;rson
submitting the sample a signed report in quadruplicaté 111 the
‘prescribed form II as provxded under Rule 6 of the Rules and if
the report prepared by. hun has-not been prepared m the

prescnbed manner, then it may not qualify to be a report m the
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I

context of section 36 of the Act sd as to‘ be treated a "Acd;n‘clusive'
proof of recovered narcotic substance from an accused‘ bersori
-Reliance in this regaud is placed on-the case of Ikmmullah V.
Stute (2015 SCMR 10602). Relevant portion is repxoduced herein

* éxamination Dr.

Examiner (CW-1) stated as under.

below:-

‘ I] Apart from above it is notlced that while facmg Cross-
‘Zaman Mehdi- (R) Assistant Chemical

e
According: to settled pnnclples ot law the burden on :

3
L
£
,A

".. We have particularly nonccd that the repor:
submitied by the Chemical Examiner (Exlub:t-RW.?/.‘i)
completely failed to mention the basis upon which the

Chemical Examiner had ¢ome o a conclusion that the .

samples sent to him for examination céntamed charas
According to Rules 5 and 6 of the Control of Narconc
Substances (Govemmenl Analysts) Rules, 2001 ja
complete mechanism is to be adopted by the C’hemzcal

Examiner upon receipt of samples and a report is then Ia -

be submitted by him referring to the necessary protoco}.s
and mentioning the tests applied and their results but in

the case in hand we note that no protocol whatsaever ,

was mentioned in the report submitted by the Chemical
Examiner and no test was referred fo on the basis of.
which the Chemical Examiner had concluded that the,
samplés sent 1o him far examination contained charas '
In the context of the present case Rule 6 is of paramoum
importance and the samg is reproduced below: $

6. Report of result aof test or analysis. After test or-._

analysis the result iher eof together with _full protocols of ‘

the test applied, shall ke signed in quadruplicate and’
supplied far:lnwth to the sender as specified in Farm-!f e

»
T -
B
o

“eThe repart'v stated aBove have nat‘been'signyec‘fi .

by Chief Chemical Examiner or

Chemical,

Examiner. Dairy numbers of receipt of parcels are

‘not mentioned on the reports of Chemzcal
I received the sample parcels on'

Examiner.

12.2.2011. I cannot tell the exact date of exammmg A
the said parcels. I don't remember the dale on:
which. I completed examination of parcels. It is:

the signatures on the back side of above memzoned
reports. It is correct that entire detail of test is nal
mentioned on the Jront page, while it is narrated on
the backside of said reports without date.™ :

‘correct that I have not mentioned the date behmd* "

pr osecuuon to prove its case cannot be shlﬁed to the accused in

L
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artificial manner when the law conternplates and pmwdes a

procedure for domg any act. When such procedure is not

i complied w;th it amounts to violate the law. The stgnatares of

mandatory under the Rules 2001. The report whlch is suffermg
from legal flaws cannot be considered as conclusive pr,oof and
would not be telmeci or consiéered as admissible in evidence.
Thus, the non-conclusive and non-speaking laborator;i ‘report,
which was not compiled according to mandate of law and rules
framed thereunder, cannot be rehed for sustameg the

conviction. This view is further re1terated in the case of The

_ STATE througlx Regional Director ANF v, Imam Bakh?h and
| : others (2018 S C M R 2039) and Umar Shahzad and a{lters V.
State and angther (PLJ 2019 Cr.C. 326 DB). :

12.  The Court has to examine the evidence from the! stamng

point in order to reach to an mescapable conclusion on th° basis
of reasoning keeping in mind the legal principles ar,}d after
satisfymg the following constltuents - |

(i) Recavery of narcotics fram the accused L
‘ (i)  Safe custody of recovered substuance; :

(iii)  Safe transmission of recovered substance !o
Government Analyst/Chentical Exaniner and -

(ivy The proof that the recovered substance is

narcot:cs/coutmbm:d substance witlin the purwew

at CNSA, 1997.°

. All these facts must be in line but the facts of thef:f.')resent
case create doubt on the case of the prosecutxon and beneﬁt of

reasonable doubt always goes to the accused and not to the

prosecution. It is also a well -settled principle of cmmmal,

jurisprudence that more serious, the .offence, the smcter is the
degree of proof and for that a higher degree of assurance 15
necessary to conwct the accused. In view of object of the

Control of Narcotic Substances Act, 1997 the fundamemal duty

T
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' . two authorized officers on the- chemical analyst report are
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:.‘,of the prosecutlon is to prove beyond a shadow of reasonable
! doubt that the mvestlgatlon conducted in the case is absolutely

flawless especially with Tegard to the link evxdence whxch is

I most significant aspect. The prosecution has failed to prove its
case beyond reasonable doubt. As per dlCtate/o of law beneﬁt of
every doubt is ta be extended in favour of the accused. Rehance
is placed on “Muhammad Zaman_versus The State” (2014
SCMR 749), and “Mulammad Akram versus T he State

(2009 SCMR 230). , | o
13.- For what has been discussed ' above a condt;%ion 15

inescapable that the prosecution had failed to prove its case

against the appellants beyond reasonable doubt. These appeals

| are, therefore, allowed, the conviction - and sentence: of the
- , appellants recorded by the learned trial court are set a31de and.
they are acquitted of the charge by extending the beneﬁt of
doubt to them. They shall ‘be rclcased from the jail forththh if

'. not required to be detamecl i cormectlon with any other cabe

14 Resultantly, death sentence awarded to Nusremllah Khan

' I"appellant is not conﬁrmed and Capltal Sentence Rcference

No.25-N of 2014 is answered in the negdtwc
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. / >7 ¢ ‘Examiner, J,C.B 'éopy Branch) .
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The Capital City Police -
: OJ’:ﬁcer, Peshawar.

Appeal against OB No.1591 dated 21.04.2012
received from the office’ on 20.11.2019 ?);Q

: ' P
Superintendent Police Head quarters Peshawa'r,

whereby appellant was dismissed from service and :

period of absence from 12.02. ?011 to 21.04. 2012 was '

treated as leave without pay. / o

Respected Sir!

1. | Thatappellant was appoi;dted as constable in the year, 1994 and
|

%served the department without any complaint where: ever he .~

‘was posted. )
2. That on 10.02.2011, FIR No.10 was registered U/S 9 (C) read
with section 15 of the Control of Narcotics Substantive Act
-(CNSA), 1997 in police station ANE Lahore, whereby tféuree (03)

persons were charged including appellant.

3. That after completion of investigation, challan was put in the
court of Special Judge CNS, Lahove *md after recordini'g- of the
evidence in pro and contra appellant was sentenced to death

and with fine of Rs. one million vide ]udgment dated 21. 0‘3 2014.
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4. . That thereafter, appe'ﬂ was . iléd against the said judﬁment in
| the Lahore High Cowrt, Lahore and then on 12.09.2019,

appellant was acquitted of l:he aforesaid char ges.

5. | That after release of the appellant from jail, he reporteéji"tfor duty,
| | whereby he was informed that he has been. dismiééed fromi
‘ service on 21.04.12 by SP HQr: Peshawar which ordel% Was then
. received from the office on 20.11.2019. hence, this 'departn*lental

appéal interlia, on the following grounds:-

GROUNDS:- - ' /

A. | That on 08.02 2011, appellant was afforded shabashi lee;ve for 03

- days and then one Sajjad Ahmad who was also sewmg as
. constable alongwith appellant: used to leave Lahore as’ b;othel
of Sajjad Ahmad was an Armyian and to see there appellant

also '1ccomp1med for tour to visit Lahore.

4 ‘ _ : ST 3
B. That the appellant has no concern with the commission of
offence as the vehicle was managed by Sajjad A_hmad “which

was brought by Pervez Ahmad Driver for the purpose or tour.

C.  That appellant was not in conscious possession of the items, i.e.
that of the contra band items and was going to Lahore with

Sajjad Ahmad ,cons"table for visiting his Armian brother.

4
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" That as and when appellant *&as released from jail, hé reported

f01 duty but was informed that he has been d1srmss:ed from
i

service by SP Hqr: Peshawar on 21.04.12, which mdm ‘was then

received from the office on 20.11.2019 at peisonal level
- 4 !

3
?

That infact the vehicle was intercepted by the ANP ‘staff on

09.02.2011 and the search of the contra band items was never

| ' made in presence of the appellant etc, yet on 10;02.2011_'2,_' the said

F.

FIR was registered in police station, ANF Lahore. ;

That appellant informed the Incharge of the Police Station on

'tele'phone on 12.02.2011 by implicating them ih_the sald case.

That the department was well aware with the subject & mattef as
éppe]lant etc, was arrested by the ANF staff Lahole on
09.02.2011 but no charge sheet, statement of allegauons 01‘ show
‘cause n‘ohce was served upon him to submit 1'ep11es to t;hge_ same,
what to speak of holding of enquiry as per the 111andat%§’, of law, |

i

being mandatory. B

That even the impugned order dated 21.04.12 was not served

#
v

upon appellant. L %

That in the impugned order, double pumshments were imposc.d

(

. upon appellant i.e d1smlssa1 from service and 1:1eat111g absence

: penod without pay which is against the law.

|
| .
|
l
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service with all consequenﬁal benefits. . T
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That when absence period wwvas treated as leave without pay
then services of appellant were regularized and in such a
situation, order of dismissal from service becomes oif'no.legal

effect.

A
R

That appellant was acquitted from baseless charges; so he.is -

legally entitled for re instatement in service. _
That before issuing of . the u:apugn(.d or der, mendatmy
provision of law was not complied with, so the nnpugned order

dated :21.04.2012 becomes null and v01d and is also b"msed on

malafide. , o \ B

is thelef01e, most humbly 1equcsuad Lhat order dated 21 04.12 of

> Hqr: Peshawar be set aside and '11Jpellant be feinstated in

Date 21.11.19 -

Appeilant

2,_..; :
£

Nus1 atullah S/o D11awa1 Kha,n
R/o Shaho Khel District Hangu
Ex- Constable No 4356 ; Lo
Police Line Peshaw'u : !

~ Cell No. 0334-9048149 o
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‘. OFFICE OF THE - i
CAPITAL CITY POLICE OFFIC \‘?
PESHAWAR
Phone No.!091-9210989
Fax No. 091-9212597

ORDER. | .
“This order will dispose of the departmental appeal preferied by Ex-Constable N:
Ultah No.4336 who was awarded the major punishment of “Dismissnl'{from service” under P

Rules-1975 by SP/HQrs Peshawar vide OB No.1591, dated 21-04~2012.

2- The allegations leveled against him were that he while posted at Police L
. M .
Peshawar absented himself from his lawful duty w.e f 12-02-2011 til} the’date of dismissal i.e 21

2012 without any leave or priar permission from the competent authority fox a total period of 01 ;
02 months and 09 days. C

3

%

3 - He was served charge shcct and summary of allegations b_,f SP/HQrs Peshawar

SDPO l‘aqxr Abad was appointed as enquiry officer. The enqulry ofﬁcer after conducting enq

3

submitted his f ndings that the accused official was called time and agam»t!uoagh summon/parnvg

]
linding of the enquiry officer final show cause notice was served upon’ hsm at his home addre

l

]

| to attend the enquiry proceedings but he failed to appear before (he Cﬂ(]l]’l y officer. On receip
I

!

\ through local Police but he failed to submit any reply to the final show g.,xuse uolfce or attend |
1

office of the competent authority. Hence the competent authority i.e SP/HQrs Peshawar awarg
. him the major penalty of dismissal from service,
1
l
i

4- He -was' heard in person in O.R. The relevant record perused’ along with f

!

explanation. During personal hearing the appelfant failed to produce & any ptaumble c.\phnauon inl
defense and stated-that he was sentenced (o Jail in a narcotics case vide I"IR No 10 dated 10 02-20

u/s 9 CNSA PS ANF Lahore and remain |mp1|soned in Punjab, NIOICOVB! lus servrcu record als
shows -4

,l
bad entries and 08 minor Jumshmenls Thucfote, l\ce nw inview tlu .sbms‘,
! P

.—.--__.,.-...—.m_ ‘‘‘‘‘

ci

barred 101 ()7 years .md 07 months. , - ?7' — z'

| (\/IUHM\'II\’IAD ALTKHAN)PSP
CAPITAL CITY;POLICE QFFICER
\ PL‘SIIAWAR :

\

No. / ;7/9 - /S50 ./PA dated Peshawar the | /'.5).- /_‘__;L—— 2019 i

Copies for information and n/a to the:-

e S
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Ill BEFORE KPK SERVICE TRIBUNAL PESHAWAR
| ' H
| S.A No.____._/Zd::fZiO
| . C feer mapnadge
Nusrat Ullah Khan S/0 Dilawar Khan, ) i cl' X
;v, E’M
R/O Shaho Khel Hanguy, :
/ ' : ' * D zer}m“m,::,l"mck -
Ex - Constable No. 4356, | _ iy
Police Line PeSNawar . .« oo v v v v oo e Appe’zllant
Versus ,
Superintendent of Police
Hqr: Peshawar. :
Capital City Police Officer,.
"~ Peshawar,
Provincial Police Officer, .
KP, PESNAWAT « o« v v v e e e e e e e Respondef'i;\"ts

BL=>ODL=>OLC=>ODL=D>

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT 19_7_5
AGAINST OB NO. 1591 DATED 21-04-2012 OF R NO.

1, WHEREBY APPELLANT WAS stmssen‘ 'AND
PERIOD OF ABSENCE WAS TREATED AS. JEAVE
WITHOUT PAY OR OFFICE ORDER NO. 1795-1800 / .
>0’ pa, DATED 19-12-2019 OR R. NO. 2, wuclmzsy-,
020 DEPARTMENTAL APPEAL OF APPELLANT l*WAS
REJECTED:

A<= <L=>D<=>P=>D

___sg ctfully Sheweth; i A
That appellant was enlisted as Constable in th‘e ygar 1994
. f ]

That FIR No. 10 dated 10-02-2011 Police Statlon ANF Lahore was

lodged against appellant along wnth two others u/s o ((.) CNSA
(Copy as annex “A") , ‘ ;
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3. That on the sald date; 10~ 02 2011 appellant was arrestled by the

ANF staff and was remanded to Jud|cna| Lockup at Lahore:
I

4, That after completion of the investigation .and recordmg of -
cvidence in pro & contra in the case, appenant was convucted by
the Learned Session Judge / Judge Special Court CN‘-, Lahore
-vsde 3udgment dated 21-05-2014 sentenced him to eath and
w1th fine of Rs. One million or in default thereof to undergo three

years S1. (Copy as annex "B") - ‘ v

4
A
tﬂ

5. That on 21- 04-2012, appellant was dismissed from sen Jice and

period of absence from 12 02 2011 was treated as wn:hout pay.
(Copy as annex “C") |

6. That on 24-05- 1014 appellcmt filed appeal in the Lahore High
Court, Lahore against the aforesaid judgrnent for semng '1s1de the
conviction and sentence whlch came up for hearing cara 12-09-
2019 and the hon ‘ble court was pleased to allow the appeal, the
conviction and senten,ce of the appellant etc was set aside and

they are acquitied from the baseless charges[ (Copyg'_a’s annex
D)
7.  Thaton 21-11-2019, aooeuant submitted appeal before P No 02

for reinstatement in service which was rejected on 19 12 2019.
(Copies as anriex “E” & "F")

Hence this appeals, inter alia, on the following grounds:

GROUNDS: ~ "

o a. | That on 08-02-2011, appellant was awarded with shahbﬁa".?shi leave
' | for 03 days and then he left with one friend whose brolher was
l also serving as Armylan at Lahore and to see him there clppeilant;
| also accompamed him for tour to visit Lahore

b.. That appellant has no concern with the commlssmn of of:ence.as

the vehicle was managed and brough* by Pervez Ahmod dr:ver
for the purpose of tour. :

That appellant was not in conscious possession of the coétra-band
item but the same was managed by the driver.

Ch

!
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sD

.ort‘ed for
Euty but was informed that he has been dismissed froiw service
on 21-04-2012 which order was then received from the;ofﬂce on-
20-11-2019 at personal level. . | o

i

I

'.I | _
That as and when appéellant was released from Jail he rep
d

‘- 'That in fact the vehicle was intercepted by the ANF staifff on 09-
"'02 2011 and the search of the contra-band items was never

carried out in presence of appellant yet on 10-02- 2011 the sald
. FIR was reglstered in Police Station ANF Lahore by lmplncatmg
: appel\ant with the commission of the offence.

by
IR O
i
®

| .That on 12-02-2011, appellant informed the Incharge of the
" IPolice Station on telephone by implicating him in the sa:éj case,

'That the department was well aware with the case as%appellant
"was arrested by the ANF staff Lahore on 09- 02- 2011 but no

Charge Sheet, Statement of Allegations, Show Cause Notlce was

“served upon him at Lahore what to speak of holding of (..nqun"y as
'. per the mandate of law being mandatory.

o

That even the impugned order dated 21-04-2012 was r;;czat served

/ addressed to appellant, despite the fact that respondents were

‘well aware about the confinement of appellant at Central Jail
. Lahore. |

i
kS
i

That in the impugned order, double punishments were;ijmposed
upon appellant i.e. dismissal from service and treaﬁtin!‘gf absence
period without pay which is against the law. ]

“That as and when absence period was treated as 1eave wlthout

- pay, then services of appellant was regu!arnzed and ! sr= such a

situation, order of dismissal from service becomes of no legal
effect.

1 -

' That appellant was acquitted frorn the baseless charqe., by the.

competent Court of Law i.e. hoin'ble High Court LahoreL, 50 he ls

- legally entitled for reinstatement in service. ‘._

v

it
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. 'That before Issuing of the Impugned order mandatory prmisxon of .
‘ aw was not- complied with, so the impugned order datecl 21-04-
2012 and 19-12- 2019 becomes null and void and the same are

‘based on malafide. :

| | | R T
- It is, therefore, most humbly prayed that on acceptance of .
the appea! orders dated 21-04- 2012 or 19-12- 2019 of the
respondents be set aside and appeliant be remstated m service

\with all consequential , with such other relief as may be deemed

’

%[

Appella nt

Iproper and just in urcumstances of the case.

Througn

| | é,ﬂ/«/ﬁ b

Saadullah Khalz Marwat

[ \ﬁ'
Arbab Saiful Kul’

‘Dated: 02-01-2020

~t g T e




'whereby the appell

Up rmtendent‘ oﬁ
.=Cap|tal Clty Po!lce

"_‘ el

Date of Instltution.....:‘.ﬂ...‘....-:.-f...o3 01,3020
‘ & of Hearing. ... ssinii23. 04.2022 R RO Al
- ;_-f_.,D.até of Decnsnon ..... et '.".1.1 05 2022 j'.““'.'_: S

-Dat

/O D
Pollce Llne, Peshawar. e ,..

'}Kabtrullah Khattak,-‘"
Add! Advocate Gener‘

CHAIRMAN
MEM’BER(F)

|l'a‘Waril(:“l'1"'a'n,'~;R/0 Shaho Khel, Hangu, Ev

Pollce,-:-qu, Peshawar.

Off:cer, ‘Peshawar.:

- For afppaj's'fi‘éf‘ -

g .

—
[y

'_Trib‘unal Act 197,4

FAREEHA P"AUL- MEMBER (_]_ The ser\nce appeal m hcnd has

'beenrinstituted’"‘uncer Sectlon 4 of the Khyber Pakhtunkhwa Servuce
' R . [" -

agamst the |mpugned orders dated 21 04.21012

) .d'ated

5 '.-rei'nsta'temeﬁt_wa's

'Q‘Aabsence was treated as Ieave W|thout pay

;19.12’.20‘1‘9 whereby

w

and."the appeliata order

&

J
T ;: .

hus departmental - appeal f

"v.

re;ected'!'on the grounds that 1t Was. badlyl barred

_.ASu VIS, i‘r RINEE.H I

)ffxcer, Khyber Pakhtdhkhwa Peshawar. :'.:'.‘:f{‘j'-‘.’z" RN '.
- ' (Respondents) '

e




" s was dlsmlssed fr

. .32. _'

.replies/comments O

4

" Addl.

Court on 24 05'20

FoF Ehealrmg on 12

Durlng the tlrne he

21 11 2019 was ré;ected on the ground

barred The appella

for redressal of hlS grlevance

| Responden’ts

onstable ln the year 1994 ln the‘.‘.

'e-nauned .absent from duty, he was lssued chargefi'.l;.'.';.j'ﬂ

om servnce Hns departmental appeal

. g - . . e PR N
We have heard learned counsel for the appellant a's' weil a"s th.e"'
- o

dvocate Ceneral

> : . LT R
Lo TR

£ -

~

dated'

are that the-”.;"' L

CJQ 2019 wherem l'lIS convnctlon and sentence was'f' L
. sheet and statement of allegatrons on 04 04 2011 and resultantly hefi'—.}.""f'

1t approached the Serv:ce Trlbunal on 02 01 2020-;..:'...

.-?1-: :
were put on notlce who submltted thelr wrntten"-’_ o
n: contents of the appeal e U

and perused the case flle alonngth~_-‘, N

connected documentslthoroughly Learned counsel for the appellant .

e argued that the ap:ellant.was

v 3.
:"b'ehlnd the bar servmg hls sentence at




any other relevant

o commumcated 'to h'

as lssued charge s

- ;rejected being badly

"vauthorlty shall fram

‘f‘result of settlng asnd

Court he appealed

g Learned Addl

‘ :"':lt was badly l:irnJ

i@

e barred by 7 years and 7 months

mquiry was nnal:zed[

1

'procedure of" Departmental Inqunry Rule 6 (|) (a) provndes that the ':'f-;_

together with statement of allegatlons explainlng the charge ancl of':" - Lo

lnto consnderatlon

that the accused 1s

state at the same gnme whether he dec:'res to be heard in person.)'z o

: :Record reveals thalt the departmenta‘ proceedmgs were conducted -

ithe proceedmgs wh

l

and report thereof submztted ko the authorlty A
S after which he was awarded rnaJor penalty of dlsmlssal from servuce R

B The appellant appealed at belated stage on 21314, .).019 whlch was {‘i'

tlme barred under the le:tatlon Act 1908 S o

e a charge and communlcate it to the accused
crrcumstances Wl‘llCh are proposed to be taken*'}

glven 7 days rrom the clay the charge has been'

and reqmred to put in'a wntten defense and to" -

L agalnst the appellant 1n absentxa wrthout havmg hlm a:socnatec wrl:h-

fa Ru

lch is: a glanng vrolatlon

X L?Lcﬁ f}‘

n AN by : ' R
3: Y begpA LTI AR N7 I
&-;\14_4‘ V‘l? i\i e

6 Of the Otl(r

‘_;]_}"by the Inqunry Offlcer and was punlshed wlth ma]or penalty of

| 'd'rsmtssal from servxce on hlS back Esy the tlme he Wo.s aaquntted as a "

3 his convlctlon ancl Sentence be-"s{m. | ahore H[gh'llv;':_;;”' Y

the competent authonty for %\i\ng aSide the

penalty but lt was rejected and the penalty was uphel«\, wn the ground

AdVOCate General contended that the appellant'.j’f S
1eet and statement of allegatlons and was called

: ';:ftlme and agatn by the Inquury Ofﬁcer but he falled to turn up Thevi'

ff'_'f_::_j-fnal show cause notlce was also :ssued to h:m at hlS horne address, R

6. Khyber Pakhturmhwa Pollce Rules 1975 clearly proVIoe the‘ e

The same rules further prov.des in’ lts part (b)"ﬂ-""’.
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i Rules 1975 whlch F

:':-Rep.ubhc of Paklsta

'U“that he ‘was behlnd

21.11.2019 Vagalnst
n'o. doubt time ~barr

: se'ntence in"Lahore

eveals that ,'the‘ c
ssued"to the appell

ecelved |t or not'? 'l

allegatlons |s to bel commumc‘

. N . . . v
. 3 BN ca . .. .
. . i . :
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narge sheet

ant w:‘thout tL

hls deprtved

'nd |t is. also a VlO

lght.to be dealt w

Inqulry Offlcer must have ensured whether the -

lat:on of Artlcle 4 of the Constntutton of Islamlc

!n whlch provudes that every lnleIdual has the

th |n .'a't.cordance wlth Iaw, etc Befbre awardlng 3

. ""”"y';'.receIVEd:‘- bV the appellant Even when the hnal

show cause notlce

department mlght h

\J.

;..-.rhns personal heannc

"_acqun:tal on 12 09 2019 submitted hlS departmental appeal on -

ed But lt ls also a fact that he was servnw;

'Inquary Of‘ftcer at Peshawar

7. As a sequel

case before the Inqu;ry Oﬁ’lcer Before awardlng major penalty of '

dismissal from: serv

that relevant clause

:' Inquiry Ofﬁcer had

he'w':mpugned ."orde g

'conclusmn that the. appellant was not glven fa:r chance to plesent hns

is of laws/rules had been fully adhered torand .the‘ .' '

g:ven an opportunlty of personal heanng ‘to tha

' appellant The appeal m hand lS therefore allowed by settmg asnde':;*

).

>rovldes that the charge sheet and statement of
l i ; the accused Record lurther '
statement of allegatuons was'.':‘
".:"*' *nto conslderatlon whether he BEE

appellant of the rlght to: fazr trlal ’

was served at hlS home address, the respondent
ave ascertamed the whereabouts of the appellant"'
the oar and would have made arrangements for E
even wuthln ]all premlses The appellant upon ms ‘. i ': .'

the lmpugned order dated 21 04 2012 whlch 'was

and not m a posutlon to present hlmself befo:e R A

t0 the precedmg Daras we’ have arrlved at Hﬁ‘ _"“ AT

ce the competent authontv should have ensured -

he’ ppella'nt ls remstated m serv:ce wlth the.-": :

i " -
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L AT TR .r; {
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'.' -;,:f:-accordance wnth the

” fdtrectlons to the re.,

of 'thils Judgement 'fc

have-been remstatet

'as*

wﬂ"’

Law & Rules wnthm 60 daya

i In'serwce with all back ber
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pondents to conduct de—novo
g ,rece‘ipt -,Qf Gopy- T

allmg WhICh the appeliant sin :

2 Tnbunal thiS 11“’ day Of May, 2022

L (KALIM ARSHAD KHAN)
R Chalrman

~—2ir -.@é( 5T

T g AT

mqurry "rrictly In;',',”

" considefed to ©

open court In Peshawar and g:ven under our

A (FAR,EHA PAUL)
Member (E)

.'. ??‘a'rtiés”ja‘%éj.‘.‘réf't‘ S
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3531

. @bsented from lawful duty w.e.f 12.02.20211 till the dat

‘A o Gl

o g OB.NO._/£%,  ; pated I/ Z_/2022

. A
N No. AL - 72 /PA/SP/dated Peshawar the 2~/ /| ©F /2022
}..'f..‘.—é-@!‘: — "_ j.. . &

P Copy of above is forwarded for information & n
g /

Lo ke

ORDER

Ex—Cohs';Ctéble'Nusrat_Uliah No.4356 wé?s awarded major

punishment of dismissal from service by the then SP-HQrs vide OB
No.1591 dated 21.04.2017 on the charges of involvemj_ént in criminal case
vide FIR No.10 dated 10.02.2021 u/s 9(C) CNSA PS ANF Lahaore & also

e of dismissal..

, He was filed an appeal before CCPO, Peéirla_war against th
| above mentioned orders which was rejected/filed by the then CCPO,
' Peshawar vide order N©o.1795-1800/PA dated 19.12.2019 :
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. » Wherein the; Hon'able Service
at “the appeal in hand therefore allowed by
setting aside the impugned order. The appellant is re-instated sz
service with the direction te the respondents to conduct de-novo
enquiry strictly in accordance with the law & Rules within 60-days
I@f the receipt of copy of this judgment failing which the appellant

shall be considered to have been re-instated in service with all
back benefits,” ' K

| In_light of the Tribunal Judgment., DSP Legal_opinion & kind
approval of W/CCPO, Ex '

bl

HEADQUARTERS, PESHAWAR

|

/action to:
1. The Capital City Police Officer, Peshawar-.
2. DSP/HQrs, Peshawar. ) :

3. Ray Office,

4"OASI, CRC & FMC aion
5. Officials concerned.

i,

'
4

ES e

o]

g-with complete departmentaff;;ﬁle.

N
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FINAL SHOW CAUSE 82225

FINAL SHOW CAUSE NOTICE.

" Con

Disc‘iiplinary Rules 1973

as competent authority,'under the provision of Pi’;)lic'e SR

do : hereby serve - upon . " you, :

stable Nusrat Ullah No.435

proceedings,

I

D

rat Ullah No.4356 deserve

o L * and- whereas, the undersiar g
IR\ 11 '
. sald enguiry-report..

t

U Rndias competent autho . B
- spepalty’ of minor/major- punishment under Police: Disciplinary“Ruies .. -~
S0 19750 Lo o Ly R

You “are,

':‘ PA, 'S'F‘)'I-iQt"s: dal

€ the final show cause notice.

: S The Enquiry 'Officér‘, -DPO Khyber, after completion of .De-novo
L "déqa'rtmer'\'tal s
ol [shment

e clwqrge_sheet/s’catement of allegaticns

has - - recommended - "you

g

the punishment in the-light of the above =

rity, has decided to {mpose upon you'the |

o2, X no reply to this notice is yaceived within: 7 days of its recelpt;
i riermal course of Circumsiances, it shall,‘be nresumnied

' no defonce to put in and in th '
~ . agalnst.you. ‘

g

SUPERINTENDZR OF POLICE, |
FERS,

EADQUI;B

\

‘ “iyou for’ . maior S
for the charges/allegations leveled agalnst ‘.you'ir_i‘the IPTRA

iy at \/bu:.have.ff"
at cade as ex-parte action ghall be'taken-" . e

... Police Peshawar, R

s satisfied thiat you Comgeable” |

B T T

1.0 You'a therefore, ‘required 1o show “Catse as o Why the RERRER o
afprésaid penalty should not be imposed upon you:and also ‘Intimate LT
~ whether you desire to be heard in person. S Ly

S\ BT
YSHAWSR.
Lk \ RS
4 ' Peshawar the' 42023,

Copy to official concerned Bl




PEL AN

SP Hendquarters, -
" - 'Peshawar.

. Susj‘ec;:ts"-,-- FINAL SHOW CAUSE NOTICE ANDITSREPLY. = -2 . o0 o

L Rcspected Su,

’ L. In reference to your notlce No 3134/PA Daled 06/ 10/20"2 Siritis’ submxtted
" that I have already submitted a reply to the show cause notice and I also rely
. on the same regarding the notice. ' '
2. In this notice, it has been stated that the DNO inquity‘is bubmltted and the
«allegatxons leveled have been proved, but with due respect, the DNO i mqmry
. was also not conducted as per the mandate of law, because neither any
- statement of any concerned was recorded in my presence nor opportumty of
. cross-examination was ever afforded to me. .
3. Apart from the aforesaid submission, the allegatlons leveled agamst me were .
" discarded by the court of law, and when the allegations were not proven, on e
the same no punishment is required for imposition. . ERTI
. 4. "More so, the Hon'ble Tribiinal had given sixty days ¢f time for completnon of '
“the DNO inquiry but the same was rot conducted in the target perled S0
SN N subsequent proceedings would be of no leg'al effect. S
. '+ 5. Sinceas directed reply to the final show cause natice is submmed well w1t1nn Lt
o . o R time and the request for dropping of the same and exoneratmg me from the ‘
: o ... baseless charges. : : SRR Lh

oo e will be exonerated from charges.

.“\.' L

N o B -".I"li:;ztx.lcyou"..
Dated:'10/10/2022 - '

o | Your‘Sincerély RO

L No.4356. o

!
.

o 6 Tt is therefore most humbly requested that the notice in: ’nand be vacath andl et Ll

.N“’“'“‘Ui!ah,"f Ry




L 10.02.2021 u/s 9(C) 'CNSAYPS ANF Lak
U ‘_'duty w.e.f 12.02. 20211 tifle dlsrmssal;-

L n Ilght of: th d|rection"':o V'blé:Se T S
Pakhtunkhwa vide 'séfvice: appeal ‘NO: 889/2020 followed. by ’:lnstruction.. of

ented from ‘lawful

7.for benovo departmental enqulry"

_.,_;-Mr Imran Khan, PSP DPOKhyber
‘_Ofﬂéer‘;by‘."the.:AIG-;-Inte‘rnal';sz"ccb'untabil Khyb
‘&-outcome: of the denovo.enquiry may {
‘of formal order forithe peilisal of IGP KFF:THE DPO
Senquiry - proceedmgs ‘and: submltted hi

yber"‘c'onducted the -

:‘cogent evndenc /reason of hlS presence

mended- major
Iter ofﬂclal sm:le:

| 1 ;'DQP/HQra, Pesnawar P
/m] , - Pay Office; OAbI CRC & F L a.t ng~wlt
A L file. :
’ '» 6. Official concemed

|
| B
!
|
i
|

8 ":'.,-'against Constable Nusrat I<han No 4356 A Cap:tai City Polh_e Peshawar on‘-.';_-.i' L
: ‘IR No 10 deted . v

1GP, Khyber Pakhtunkhwa, Q_g:tLab!_e_ﬂusrat KHaT NG'4356 has beenre: .0 i
uiry'?.‘vlde OB No. 1841’.'-_.';.3;'; N '

a ,appolnted as Enqulry'-:f".. Sk
| Pakhtunkhwa Peshawar .. - " . 1
commiunicatedibefore issuance .. .

"flndmg/reporti: that ‘the defaulter
.__ofﬁmal ‘has:been’ acqultted in: the crlm!n ‘Case blt he:failed:to" prowd(, any o e
Lahore Whilg'he was oi“dity jn. " "




To

Capital City Police vafivcer,
Peshawar. B
APPEAL_AGAINST OB NO. 2967 DATED 09:11-
2022 OF SUPERINTENDANT _OF _POLICE
HEADQUARTERS PESHAWAR WHEREBY
APPELLANT WAS DISMISSED FROM SERVICE
AND THE INTERVENING PERIOD LE, PERIOD OF

ABSENCE & OUT OF SERVICE IS TREATED AS
WITHOUT PAY:

Res'lgected Sheweth:

-

That appellant was enlisted as Constable in the year 1994

' That FIR No. 10 dated 10-02-2011 Police Station ANFlLtalhore was

lodged against appellant along with two others U/S 9 (Cl ‘«CJ\ISA.

That on the said date, 10 02-2011: appellant was arrested by the
ANF staff and was remanded to Judicial Lockup at Lahore

That after"'com'pletion of the investigation and recording of

evidence in pro & contra in the case, appellant was convxcted by

' the Learned Session Judge / Judge Speual Court CNS Lahore
~ vide ]udgment dated 21-05- 2014 sentenced him to death and

with fine of Rs. One million or in defauit thereof to undergo three

years SI. e ? ;

That on 03-06-2012, appellant was dlsmlssed from servuce from
the date of absence from duty by SP qu Peshawar

That on 24-05- 2014 appellant filed appeal in the Lahone ngh
Court, Lahore agalnst the aforesaid judgment for sett:ng aclde tl'qe |
conviction and sentence which came up for healmg on 12 09-
2019 anc the hon’ble court was pleased to allow the appeai the
conviction and sentence of the appellant etc was set aside and
they are acquitted from the baseless charges.
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11.

12.

That on 21-11-2019, appeliant submitted appeal Sefore the

authority for reinstatement in service which was reJected on 19-
12-2019.

ER e e ad ]
o

That against the said 1mpugned orders, appellant fiﬁlé Service
Appeal before the hon'ble Service Tribunal which came up for
hearing on '11-05-2022 for disposal and then the hon'ble Tribunal
was pleased to accept the same in the following manner -

The appeal in had is, therefore, allowed by setting

aside the impugned orders. The appellant
reinstated In  service with directions. to rthe y
respondents to conduct de-novo inquiry strtctly in
accordance with the Law & Rules within 60 days of

the receipt of copy of this judgment failing WhICh the :
appellant shall be considered to have been reinstated -
‘in service wlth all back benefits. ot

That the said judgment was remitted to respbndents“"on 03-06-
2022 for compliance but no heed was paid to the same to do the
needful within the glven time, so they extinguished thexr right of

further probe into the matter and then made futile exercnse m the

case.: SR , zt

.
‘l'

That on 21-07-2022, appellant was relnstated in servrce for the

purpose of de- _novo enquiry by SP qu Peshawar and reported for
duty on the said date le. 21-07- 2022. | ‘

That on 06-10-2022, appellant was straight away served 'W"lt:h'
Final Show Cause Notice by R. No. 01 which was replred on 10-
10-2022 and denied the allegatlons With: cogent reasons o

That on 09- 10/11/2022, appellant was again dlsmlssed from

service with immediate effect and period of absence and out of

service was treated as without pay by SP Har: Peshawar .
A

Hence, this departmental appeal, Inter alia on th{e: fonowmg
grounds: ' | i

"
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That in the earlier round t60, the matter was not dealt'ﬁilth by the
authority as per the mandate of law and then for the reason the

appeal was accepted by the hon’ble Tribunal,

. That the authority was given opportunity of de-novo ehqulry but

the same was again not conducted as per the mandate of law
because neither any statement of any -concerned was recorded
nor appellant was afforded opportunity of cross examlnatlon

r‘.
3

~That in the judgment 60 days was given to the aufhority to

- conduct the enquiry as per the law and rules but no such efforts
were made and the enquiry was not conducted wnthin the

Iprescribed time, so authority extinguished her rlght and tHe

subsequent exercise was of no legal effect,

That in the impugned order .dated 09-11-'202'2%‘ double

Dated 06-12-2022

punish‘ments were awarded to appellant, i.e. dlsmlssal from

servnce and intervening period as well as out of serwce penod Wias
treated as without pay. | AL

That the |mpugned order is not per the mandate of Iaw and ' IS

based on malafide. B e I
| - SO A

It is, therefore, most humbly requested that the lrmpugned

order .dated 09-11-2022. of SP Hqr: Peshawar be set assde and
appellant be relnstated ln service with all back: benefits ?

i v
i

Appeiant

Nusrat Uliah -

S/0 Dilawar Khan

Ex- Constable No 4356
| Police Line, Peshawar

Cell No. 0334~ 9048149
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