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The appeal of Mr. Musrat Ullah Khan son of Dilawar K.haivTK-Constable No. 4556 r-’oiice 

ijiK^ Peshawar received today i.e. on..29.03.2023 is incomplete on the following score which is 

\ i'orurned to the co Counsel for the appellant for completion and resubmission within 15 days.

//

1- Check list is hot attached with the appeal.
2- Appeal has not been flagged/marked with annexures'marks,
3- Annexures of the appeal are unattested.
4- Memorandum of appeal be got signed by the appellant. . t. ^
5- Affidavit is not attested by the Oath Commissioner.
6- Annexure-F of the appeal is illegible which niay be replaced by legible/better one.
7- Five more copies/sets of the appeal along with annexures i.e corriplete in all respect 

may also be submitted with the appeal.
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BEFORE KPK SERVICE TRIBUNAL PESHAWAR
E -

S.A No. /2023

.X.rv«cv

)■ ■

lAiary No.Nusrat Ullah Khan S/0 Dilawar Khan, 

R/0 Shaho Khel Hangu,

Ex - Constable No. 4356 

Police Line Peshawar . . ,

lE
i

I

i
Appellant

Versus

1. Superintendent of Police 

Hqr: Peshawar.
.r

2. Capital City Police Officer, 
Peshawar.

3. Provincial Police Officer, 
KP, Peshawar Respondents

\

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 1974
AGAINST OB NO. 2967 DATED 09-11-2022 OF r! NO. 
1, WHEREBY APPELLANT WAS DISMISSED FROM

y SERVICE AND THE INTERVENING PERIOD OF 

ABSENCE & OUT OF SERVICE WAS TREATEO AS 

WITHOUT PAY:
\a^vi

<^>< = >0< = ><i><=:>0< = ><J^

Respectfully Shewethi ■i;

1. That appellant was enlisted as Constable in the year 1994.
/

2. That FIR No. 10 dated 10-02-2011, Police Station ANF Lahore was 

|odged against appellant along with two others U/S 9 (G^ CN5A 

and was arrested by the Af'JF on the spot. (Copy as annex lA")

That after completion of investigation and recording of evidence in 

pro 8l contra in the case, appellant was convicted by the Learned 

Session Judge / Judge Special Court CNS, Lahore vide judgment

3.

!
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dated 21-05-2014 isehtenced him to death and' with 

One million or in default thereof to undergo three yeafs SI. (Copy 

as annex "B")

fine of Rs.

4. That on 21-04-2012, appellant was dismissed from krvice and

period of absence from 12-02-2011 was treated as Without pay, 
(Copy as annex "C")

5. That on 24-05-2014, appellant filed appeal in the Lahore High 

Court,

conviction and sentence which 

2019 and the hon^ble court

conviction and sentence of the appellant etc 

was

Lahore against the aforesaid judgment for settih^ aside the

came up for hearing ,on, 12-09-
pleased to allow the appeal, thewas

was set aside and
acquitted from the baseless charges. (Copy as annex ”D")

6, That on 21-11-2019, after release from jail,

appeal before R. No. 02 for reinstatement in service which was 

rejected on 19-12-2019. (Copies as annex "E" 8t "F")

appellant|submitted

i-7. That against the said impugned orders,

Appeal No, 889/20 on 03-01-2020 'before the
appellant filed Service

hon'ble Service
Tribunal which came up for hearing on 11-05-2022 and then the 

hon ble Tribunal was pleased to accept the same in thej following
manner:-

The appeal in hand is, therefore, allowed by setting 

aside the impugned orders, 
reinstated

The appellant ;is 

to the
respondents to conduct de-novo enquiry strictly In 

accordance with the Law & Rules within 60 days of 
the receipt of copy, of this judgment, falling 

the appellant shall be considered

in service with directions

which 

to have been 

reinstated in service with all back benefits, (Copies 

as annex "G" 8t "H")

8. That the said judgment was remitted to the respondents on 03- 
06-2022 for compliance but no heed was paid to the same to do

the needful within the given time, so they extinguished thfeir right

1.
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of further probe Into the matter and then made futile .exercise In 

the case.

That on 21-07-2022, appellant was reinstated in service for the 

purpose of de-novo enquiry by R. -No. 01 and reported; for duty 

the said date I.e. 21-07-2022. (Copy

5;

9.

on'
as annex "I")

10. That on 06-10-2022, appellant was straight away Served with 
Final Show Cause Notice by R. No. 01 which was replied 

10-2022 and denied the allegations with
on 10- 

cogent reasons. (Copies
as annex "J" & "K")

11. That on 09-10/11-2022 appellant was again dismissed from 

service with immediate effect and period of absence and out of
service was treated as without pay by R. No. 01. (Copy as annex
"L")

12. That thereafter, on 06-12-2022, appellant filed 

before R. No. 02 which met dead 

annex "M")

representation 

response till date.j (Copy as

Hence this appeals, inter alia, on the following grounds; ^

O U N D S;G R

That in the earlier round too, thea.
matter was not dealt with 

by the authority as per, the mandate of law and thei^for the

reason the appeal was accepted by the hon'bie Tribunai by 

not complying with the codel formalities.

b. That the authority was given opportunity of de-novo enquiry 

to the department but the same was again not conductec^ as

neither any stateftient of 
any concerned was recorded nor appellant was afforded 

opportunity of cross examination.

per the mandate of law because

That in the judgment, 60 days

jconduct the enquiry as per the law and rules but 
were made and the

c.
was given to the respondents to

■i

no such efforts' .
enquiry was not conducted within the

f
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prescribed time, so authority extinguished her ri^ht and the 

subsequent exercise Was of no legal effect.

d. That the impugned order dated 09-11-2022, double bunishments 

were awarded to appellant, i.e, dismissal from service and
intervening period as well as out of service period wafe treated as 

without pay.

That the impugned order is not 
based on malafide.

e. per the mandate of:law, so is

V

It is, therefore, most humbly prayed that th^.i impugned 

order dated 09-11-2022 of R. No. 01 be set aside 

be reinstated in

relief as may be deemed proper and just in circumstances 

case. _

and appellant 
service with all back benefits, with I'such other

of the

/ ^ 

Appellant
Through

.r

Saadullah Khan Marwat

I\\

Arbab Saiful Kamal
i .

Dated: 24-03-2023 5Amjad Nawaz 

Advocates
;;

I

\ • i
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AFFIDAVIT
:■ ■

V

I, Nusrat Ullah S/0 Dtlwar Khan Ex-Constable No. 435$.Police Line, 
Peshawar(Appellant), do hereby solemnly affirm and'^deciare that 
contents of Service Appeal are true and correct to the best of my 

knowledge and belief.
•t,

s
\

DEPONENT
I!

CERTIFICATE:

As per instructions of my client, Service Appeal 8:89/20 has
.' I

earlier been filed by the appellant before tl^is Hon'ble 

Tribunal.
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:< ft'If?1Ahmad antf odmrs 'i ,I Thh Sutle Vs. i:':r: mrm I

IJUDGE; SPECAIL COURT CONTROL OR NARCOTIC SUBSTANCES,
LAHORE T1i

Ii. :

Pervaiz Ahmad s/o Qadar Khan, 
58 years, cultivator, caste burani, 
r/o Jhamat, P.O, Amba Dheer, 
Tehsil &. District Charsadha,

1.Vs.The State '

is

ISajjad Ahmad s/o Saeed Khan, 31 
years, sepoy r/o Street/ ; 
Mohailah Kozcham, P.O.ISeejand 
But Khela, Tehsil Swat, District 
Malakand a.

NusaratuJlah Khan s/o Dilawar 
Khan, 45 years, Havaidar 6»ste 
Orakzai, r/o Aziz Building,' Kali 
Bady, Tipu Sultan Road, House 
No.7, Peshawar. Permanent 
Address, Shahew Khel, Tehsil 8i 
District Hangu.

2.
i

3

i
1

3.

> —
!
!
i:

Case FIR No.10/2011 dated 10.02.2011 of PS ANF Lahdre,

U/section 9--C /15 of Control of Narcotic Substances Act, 1997.

Rana Schail Iqbal SP for the state.
Mr. Muhammad Rasheed Ch. Adv. for Penyaiz.accused.- 
Mr. Major ® Aftab Ahmad Adv. for Sajjad accused.
Ch. Iftikhar Ahmad Adv. for Nusaratullah accused.

i'

N

;>
\'

-.ft I

JUDGMENTV

The prosecution story in brief is that Nouman Ghous SI, Khadim 

Hussain Subedar, Mazhar Havl., Abdul Majeed Tahir/HC, Zaheer-ul-Hassan, 

Bashir, Tariq, Quraish, Asif, Ismail,, Shafqat sepoys Hameed driver and

Minawar driver under the supervision of Sahib Khan Assistant Director, while

. boarding in official vehicles at about 11,40 p.m reached Mptorv;ay Ravi Toll
> > 1 <

^J^laza, Lahore and made a Naka Bandi there, on receipt of,Information that

'fo//'' '"’■\*bude quantity of narcotics would be transported through car bearing
f ij \ ^ ’ ; ' : '
jII k''"' registration No.AGP-813/Sindh Toyota Corolla white colour by Nusratullah

Hcol ; I•VV A? Sajjad Ahmad and Pervaiz r/o K.P.K. On 10.2.2011 at about:;],2.13 a.m
\/ ■ ;

No.AGP-813/Sindh attracted at M/way Ravi Toil Pla^'.a and on 

the pointing out of informer, raiding party, overpov/ered three persons sitting, 

in it. The driver of the car disclosed his name Penyaiz s/o Opdar Khan,

|opy

•fnight) thei: ‘ko o i-; car

>r

RogisW special CoupMS.
I
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rervaiz Ahmad and'otHcis!

.-^di’ whereas the person who was sitting 

Sajjiad Ahmad s/o Saeed Khan

seat disclosed his name Nusratullah s/o Dilawar. 

On inquiry about

on the front seat disclosed. his nameW' and the person who was sitting bh the rearpr
narcotics, Pervaiz

packets of charas from underneath the driving 

from the secret cavities 

packet of charas 

12 kgs. 10

accused brought out 05 

and 05 packets of charas 

car, on weighing, each

seat

right front door of the 

was of 1200 gram. Thus, the total
recovered charas became

grams charas ;•
was separated from each packet for chemical 

Remaining charas 

Complainant took sample

analysis and I.O prepared 10 sealed sample parcels. wasalso separately sealed into a parcel.
parcels andcase property P-i, into

sahib Kh . by
an D/(p,W-4) and Ahdul Majeed Tahir /HC.

During the course of personal search of Pervaiz^
accused, 

purse P-9 and 

possession, vide; recovery

PKR.810/- P-6, photocopy of ID
card P-7, mobile phone P-8, 

recovered and I.o. took it into
V misc. papers were

Ex.PE.
f:

S'On inquiry about I•:narcotics, Sajjad Ahmad 

of charas lying underneath his fi
I accused handed over 

eet, on weighing, each jacket of
two packets 

charas was of 1200

li/\
{i

grams. Thus, the total . ^recovered charas became 2400
if i

each packet for fchemical 

Rest of the chiras

I?
fgrams, lo grams, charas liwas separated from

, analysis and I.o 

also
Iprepared 2 sealed sample

a parcel. Complainant took

parcels. was
separately sealed into

sample parcels caseproperty P-2, into if
Exb-PC, attested bV Sahib

KhanjAD/(P.W-4)andAbdulMaJeedTahlr/HC.

I During the

I
1',.\course of personal search of Sajjad 

purse alongwith misc. 

P-15 were

Ahmad accused,
i

papers Pr.l2, ip
V ■

recovered and I.o.

cei! phone P-lo,

P-13, wrist watch

service card P-li,

UCard
P-14 and PKR.lo/-

'"’bo seizure Imemo Ex.PF.
/\

On inquiry about«i'i narcotics, Nusratullaho •Sa accused got recovered
2./f Of ch.r.s a„d 20 p.ck.t, o, „„„„ 

‘^•^7 'O Oack Beat of the

•1 II

the secret cavities 

On weighing, each packet of charas Stcar.
was iA

*A\:’ iopy. • 

Court, CN§,
i%

;

5 ;
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/

of 1200 grams. Thus, the total recovered charas became 90- kgs. On
■ '

weighing, each packet of opium was of 1200 grams. Thus;, the total 

recovered opium became 24 kgs. Investigation officer separated 10/10 

grams charas and opium from each packet for chemical anatysis and 

prepared 75 sealed sample parcels of charas and 20 sealed sample parcels of 

opium^ while rest of the charas and opium were also separately-seated Into ■ 

two parcels. Complainant took sample parcels, case properties P-3, P-4 and 

car P-5, Into possession, vide recovery memo Exh.PD, attested by Sahib 

Khan AD/(P.W-4) and Abdul Majeed Tahir /HC.
V

During the course of personal search of Nusratullah accused,

mobile phone P-16, registration book AGP-813 P-17, ID card P-^18, purse
v‘

aiongwith misc. papers P-19 and PKR.4390/- P-20, were recovereb and I.O. 

took it into possession, vide recovery memo Ex.PG.

The seizing officer/compiainant recorded the Mura^Ha Exh.PH 

and sent it to PS ANF, Lahore through Ismail sepoy where on the basis of 

which F.I.R Exh.PA, was registered against the accused.

After usual investigation accused were found involved In the 

! , p- question and report U/S 173 Cr. P. C, was submitted iri the court.

' r •

;

f-

\

>'<•

-V
^ j Copies as required U/S 265-C, Cr. P. C were supplied to the accused. Charge 

in this case was framed on 22.06.2011 by Mr. Muhammad Azhar Gh. the then 

Learned Judge, Special Court (Control of Narcotic Substances), ^.Lahore, to
'i''

which accused pleaded not guilty and claimed trial. In order to substantiate
}'

th,e charge against the accused, prosecution examined four witnesses in all.I V

Gist of their evidence is hereby re-produced below:-

P.W-lr Muhammad Safeem/HC deposited 87 sealed 

sampfa parcels said to contain charas and 20 sealed • : 
sample parcels said to contain opium in the office of 

• Chemical Examiner, Lahore, intact.
P.W-2 MuhammadShaflaue/ASX is author of f=J.R. i 
Exh.PA, he kept 87 sealed sample, parcels said to contain 
charas and 20 sealed sample parcels said^ to contain ) 

opium, 04 sealed parcels of recovered charas Sc 01 

parcel of recovered opium and other belongings J;. 
recovered from the accused aiongwith

5

■/

SP.-M. OF 
THl C',;uRT o(}

-I

i
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Tlic State Pervaiz Alimaii ant) oiltcra

■

/
documents for safe custody In mafkhana,. .On 
12.02.2011, he handed over 87 sample parcels' of 
charas and 20 sample parcels of opium to Muhammad 

Saleem/HC, for its onward transmission to the ofncd\bf 
Chemical Examiner, Lahore.

P.W-3^__Noman Ghous S.I Is complainant/LO. of this 
case.

P.W-4, Sahib Khan/AD. is recovery .witness.

Abdul Majeed Tahir/HC was given up by learned SP, tendered in

evidence reports of Chemical Examiner Exh.PJ, Exh.PK, Exh.PL & Exh.PM and 

closed prosecution evidence.

I

/■

r

On close of prosecution evidence, accused were examined U/S 

342 Cr. P. C. Describing themselves scapegoats, they denied the charges, 

professed innocence and stated to have falsely been implicated. Pervaiz and 

Sajjad Ahmad accused opted to produce defence evidenceV* However, the

3.

accused did not opt to appear in the witness box as required'U/S 340(2) Cr. 

P. C. In reply to question why this case against you and why P.Ws deposed 

against you, Pervaiz accused replied as under:-

“/ was arrested on 8.2.2011, when I was coming 

the checking of wagon at Gujran^^ala, 
Ly officials of ANF off-loaded me from the wagon. 1 protested

^hy t^hey off-loaded me. Later on, they brought rne at 
/ Lahore and confined me in unknown place. After 'some

days, I was produced before the court.

1

I

v:-' Then I came to, 
know that this case has been registered against me and 

other persons. I did not know the other persons.. I belong 
to Charsada. I have no relationship with other accused.
Staff of Gujranwala involved me on the ground' that'T 

protested over my off-loading from wagon. I was- hot
X

arrested at Ravi Toll Plaza. No photograph was produced 

as I have been shown as driver of the can The said car is

)■

not owned by me. This case has been filed maiafidely. 
Sajjad Ahmad replied the same question as follow;- i

'' ■

‘7 am serving as Constable in District Peshawar.
My brother was serving in Pakistan Army stationed st 
Lahore. I came to see him and de-boarded from the
Bus at Badami Bagh Lorry Adda, Lahore, Suddenly, a 

private Daia stopped near me and the person sitting ^in 

the Dala asked my whereabouts. During this 

conversation, the man sitting in the Dala got annoyed 'as
'True fp3V

■ ReQisIrar Special Courr! ONS
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Pcrvaiz >>^)imnd and oihcrs fTlic State ;/
/
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I did not answer their questions. Hot wotrds were 'i
, J '■

exchanged and they forcibly took me to their head''' 

quarter. I was kept for one day at PS. During this 

period, A.N.F. officials arrested four persons belonging 

from K.P.K. I was also made the member of that team •. 

i when 2 kgs charas was stated to be recovered from me.

Nothing was recovered from me".

Nusratullah Khan accused replied as under:-

"May have ANF officers/officials apprehended 
drug paddlers but subsequently they were released andi 

I have- been implicated and involved in this case and': 

made me scapegoat Just to show efficiency on their part-, 

as myself is Govt official serving as Head Constable in - 

K.P.K while apprehending me from the Derbar Data Ganj. 

Buxh r.a. The P.Ws have deposed against me because, 

I.O. is Junior to-Sahib Khan Assistant Directo.'', second - 

recovery witness/Incharge Raiding party and the/' ^' 

deposed against me to fulfill their whims and whishes of, 
their high ups".

I"' /'
I

r
I

I .

i

fN liaz Ahmad fP.W-l) had stated that In the month of:-.

February Sajjad his brother came to see him/he went to< .

Badami Bagh to receive him and in his presence hof- 

words were exchanged between police and.his brother, i 

Police officials brought his brother to PS ANF Johar 

Town, and involved him in this case. ■

Mohsin Aft fD.W~2) had stated that on 8.2.2011, at\- 

about 12:30/12:45 p.m. ANF officials stopped their: \
* vehicle near Gujranwala and picked Pervaiz Khan and no" 

contraband was recovered from the accused"

C.W-1 Dr. Zaman Mehdi @ Assistant Chemicsil ;

Examiner had deposed that chemical reports Exh.PJ, to - 

Ex. PM were issued and singed by him. He verified these ■- 

reports as correct. .

Learned defence counsel has contended that there ismothing 

record to connect the accused with the crime; that prosecution has failed to 

the recovery of huge quantity of charas and, opium from the accused;
j -- *

:hat they were not apprehend,ed on the date, time and place ni:entioned by 

prosecution witnesses; that there is nothing on record that the adcused have 

|ny nexus with the car; that provisions of Section ip.Cr. P. C had hot been 

lied with; that the witnesses who have deposed against them are

.7t

‘i :

04. on

prove

' 0
\

'y
o -• i

Qj
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■ /./ officials of ANF and to show their efficiency to their high-ups they have

falsely deposed against the accused; that there are material cdntradictlbn in.
■ ' '

:'r :
the statements of P.Ws.; that finger print in present case has not been 

obtained and receipt of Toll Plaza has not been produced in the court.

On the other hand, learned SP for the state argued that accused 

were caught red-handed alongwith the car from where huge quantity of 

charas and opium was recovered; that accused had full conscious knowledge 

about the huge quantity of narcotics concealed in the car. He pleaded that 

recovery of huge quantity of narcotics from the possession of the accused is 

proved. Elaborating his view-point he stated that prosecution version is fully 

supported by direct evidence and positive reports of Chemical Examiner. 

HEARD

/

/
i-'
/

P5.

06.

07. Court has heard the learned counsel for the parties and has 

gone through record with their kind assistance. The record, shows that 

Nouman Ghous SI (P.\W-3) and Sahib Khan AD (P.V\/-'4) have fui^TiIshed ocular

\.

in this case. They have deposed that their'his high\ups received 

' information, about the intended transportation of contraband by the

accused via Motorway Ravi Toll Plaza, Lahore through car bearing registration 

No.AGP-813/Sindh. On this information, a raiding party consisting of ANF 

officials reached pointed place at 11.40 p.m. and remained aieht over there, 

when on 10,2.2011 at about 12:15 a.m, above mentioned car alongwith 

three passengers reached there. They were stopped and charlis and opium 

as mentioned in the F.I.R. Exh.PA and recovery memos Exh.P^, Exh.PC and 

lExh.PD were recovered. The car was taken into custody alongwith the 

'recovered contraband. The accused were caught red-handed abthe spot and 

; F.I.R. was registered by Muhammad ShaHqe /ASI (P.W-2).

b'

Both these

prosecution witnesses have demonstrated complete unanimity on all aspects' 

Learned defence counsel could not point out'einy materia! 

statements of the prosecution witnesses, sb as to create

i.

of the case.
"itTc

7 o /.

V^audent in the prosecution case. No enmity, ill-will or grudge has been alleged 

l^ainst the prosecution witnesses to falsely implicate .theIn^

V./
ns

\ Q-\s Hegislra\ 'penial Court, 
Uhorp ^N

?:

i
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The State Vs.

:■!•; • Perv'fliz AJtmacl and ollicrs
i

r.
desfiite lengthy and searching cross-examination, their veracity could not be 

shai^tered and nothing favourable to the defence

their statement. The most important aspect of the 

of contraband weighing 114 kgs 

Nusratullah Khan accused. Likewise, 12 kgs charas 

conscious possession of Pervaiz Ahmad accused whereas 

was recovered from Sajjad Ahmad 

contraband could not be thrust upon the accused

/ could be extracted from 

case is that huge quantity/

recovered from conscious possession ofwas
!i

r
i

was recovered from the

2.400 kgs charas
:i’ -

Such huge qiiantity of
!

accused.

in absence of any tangible
. and concrete enmity. More over, it is not possible for the P.Ws to arrange

;
such a huge quantity of narcotics

against the accused having no previous 

relation, enmity or ulterior motive which has not been proved by de^nce 

just decision of the

. For

case, some important excerpts of cross-exarh'lnation of 

P.W-3 and P.W-4 are hereby reproduced below:-
••
{ '

P.W-3 "The vehicle used by the accused 

"Two packets of charas recoverac! from 
Sajjad lying oppnly between 
accused",

"The charas was In

was a private one" ; 

accused 
the feet of

!
■■

a compact form in the two 
packets recovered from Sajjad accused".

It is correct that two packets of charas 
found lying underneath the

.were
•: ■feet of Sajjad 

accused while sitting on front seat of the car and
i

i
^ ■same was visible while standing nearest to front 

glasses of the car".

"I took out two samples from the slabs 
from Sajjad".

"According to version of my complaint, white car 

was coming from Islamabad side which

stopped by me and my officials and contraband 
was recovered".

"The charas recovered from the 
form of slabs".

recovered

was
I

accused was In a
)

\
The opium was in a form of packet".

The packets of opium were in round shapes", 
"The contraband

> ,

was produced before me by
Nusratullah accused himself".

tHk l.,.0)
"Charas and opium were 
papers".

vrrapped In polythene

i*

"The first recovery was produced befqfe me by 
Pervaiz accused".
"The fard maqbozgi was prepared in the name of. True fcopj

Nusratullah". A

!
■i;

f
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/ Pcrvalz A!tn(ad and others'r,./ Vs.TIk Slate

. "The accused : Nusratuliah 'lastly produced the - 
alleged recovery".
"The car was being driven by Pervaiz accused".
"The samples were sealed which were taken 
from each slab of the charas but the remaining » 
charas was sealed in a bag of cloth".

■/

/
i:
V- ■

i
I,

P.W-4/■

"The contraband was lying between the two feet 
of Sajjad accused".
"In the preliminary investigation of the I.O./ all i . 
accused arc friends and deal in business of 
narcotics jointly. Volunteered that Sajjad and : 
Nusratullah are police officials".
"The charas recovered from Sajjad accused was ; 
wrapped In solo-thin-multi-coloured paper."
(At the request of learned counsel of Sajjad ^ 
accused, P-2/casQ property is de-sealed) solo- ^ 
thin-multi-coloured paper, was torn by the k 
counsel of the accused before this court".
"The sample parcels were taken from the slabs". 
"The car was encircled by the raiding party".

"The charas was in a form of slab".

"The opium was in roUnd shape".

"03 recovery memos were prepared regarding 
narcotics whereas 03, memos of persona! ; 
belongings were prepared in this case".

;

\

1

!- ■

i
A,

The result of above detailed. discussion is that defence leave no stone

unturned to prove the prosecution story as narrated in the F.I.R and deposed 

by the P.\A/s on oath in the court.

There is nothing in the cross-examination of botB -the P.Ws,
*.

which may give an impression that the raiding party was all out to implicate 

pisrvaiz Ahmad, Sajjad Ahmad and Nusratullah Khan accused, falsely or for 

that matter they were prompted by anyone to foist such huge ^quantity of
V *

In fact, their testimony is free from any material

i

08.

<_

narcotics upon them.

infirmity.

The reports of Chemical-Examiner Exh.PJ,, Exh.PK, ^xh.PL and
. ' ! * • V

^ I ’•

Exh.PM are available on record and perusal of the same would show that the
: ! 0

recovered, from Pervaiz and Sajjad Ahmad accused which Was in thejr
\\ .

W "active control was in fact, charas and stuff recovered from Nusratullah Khan

09.

H// -T f/j 
fTl )7l
O > 3(-c;

//.Il^ccused was in his active control was' In fact, charas and bpium. The3^
“I

,tefl T?;^At’
t̂v.?—rrm‘o.. ..iiil*.

i :

:
■■i'
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/•/ ■.

>.,v^ pi^osecutlon in support of said reports has got examined Muhammad Saleem 

/MC (P.W-1) and Muhammad Shafique /ASI (P,W-2).

It Is In the evidence of Muhammad Shafique /ASI (P.W-2) that
i . - i. ■'

oh arrival of the I.O. to the P.S; he handed over to him 87 sealed sample
: :>

parcels said to contain charas, 20 sealed sample parcels of opium, 04 sealed 

parcels of charas and one sealed parcel of opium. He further stated that on 

12.02.2011, he handed over the sealed sample parcels to iMuhammad 

Saleem /HC (P.W-1) for taking it to the office of Chemical Examiner. The 

statement of above named witnesses remained unchallenged. C.W.l 

Assistant Chemical Examiner (R) further verified that reports were issued and

:/

10.

•f

;•singed by him.

From the version of above two witnesses, who as stated earlier.11.
!

have been examined by the prosecution in support of Chemical Examiner's

reports Exh.PJ, Exh.PK, Exh.PL and Exh.PM, one could reach ah irresistible
<V.

i^ reports of Chemical Examiner are free from any doubt.\

No doubt that all witnesses are policei officials, but now it is
i

principle of law that police officials are as good as other witnesses 

I y unless any kind of motive, grudge or iil-wili Is shown on their pai^. leading to 

. a conclusion that because of that reason, they opted to give false evidence 

against the accused. There is no 'plausible rhaterial on the record which may

settled

\

'■ pprsuade the Court to hold that the prosecution witnesses opted to come 

forward with an untrue story and planted a huge quantity of narcotics against

the accused. i;.

In the case of Mst. Rasheeda Bibi v. state (2010 P Cr. 900), it
i

lias been held that application of Section 103, Cr. P. C, haying be^n excluded

by Section 25 of Control of Narcotic Substances Act, 1997, objection aboqt
' ' ' ' •̂

n|on-associatlon of any private witness in the recovery proceedings, had np

SjUbstance. Complainant police officer was a witness to the recovery, of 

weighing 6 kgs from the accused. Report of Chemical'examiner 

positive. Conviction and sentence were maintamed in circumstances".76 '/\^l
V

:o\ Copyis.o

<1/c
N.S*

/
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( I .
■0%-i ■;■

From the above cited case law, as well as the provisions-of
\ •

Section 25 CN5 Act, it is crystal clear that the hon-assoddtlon of private 

mashir for the recovery of narcotics would not defeat the case of the ,, 

prosecution by referring the provisions of Section 103, Cr. P.d, particularly in 

present case, when the alleged recovery of narcotics were made at 12:.15 

at Highway, therefore, the process of recovery of narcotics could not be 

discarded on the above account.
h

It is appropriate to note over here that learned defence counsel 

hotly contended that secret cavities are not present at the tsack of the rear 

seat. My learned predecessor during the cross-examination of P.W-3 

observed that car In question shall be inspected by the court at the time of 

final arguments regarding the existence of secret cavities. 'Today, the car 

No.AGP-813/Sindh was inspected in presence of accused persons and found

Wy

r. .
I

A a.m••./■■■

f
■!

% ■J-
S:

'.V
13.

that secret cavities are present therein as mentioned in = the complaintA >

■

» ■

I 14. DEFENCE PLEA
^ V:;.'

:It has already been reproduced in detail. Briefly, the plea of ail 

the accused is that they are innocent. It is worth mentioning, that according*’ .
t

to record, it was not first version of the accused before police. Last but not 

least it is evideht.from the testimony of D.W-1 that he failed to disclose date 

and time of arrival of Sajjad Ahmad accused at Badami Bagh, Lahore when 

confronted -learned defence counse! failed to wriggle out from the same,
■v' ■ ^

Likewise, testimony of Mohsin Ali (D.W-2), is of no use to Pervaiz accused in 

the given circumstances of the case in hand. Last but not least, Nusratullah

Khan also took the plea of substitution. However, plea of substitution was
■ .1-, . ■

denied by Sahib Khan AD (P.W-A) when to a specific question of learped 

defence counsel, he replied that:-

1/\

. \

"Zt is incorrect that one Amanuiiah was arrested at 
the Naka and he was substituted .to; present 
accused Nusratullah",

' jjrhere is no earthiy reason that vjhy the complainant would? substitute the 

/accused for the real culprit. Even otherwise, Nus/atullah accused badly failed

fc/ is

!

isted^^TW^Copy ■

>
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Ipcrvaii Ahmad and oUicrs«« K, 'ih^10'^ TliB State
f

mind that complainant and

and' Involved
; .

Nusratulleih accused ■ ,

LIt does not appeal to theto substantiate his plea. Iin order to falsely IrppUcate/;■

p.ws would let off the real culprit 

Nusratullah accused.

¥/
established from record that/ It is i

and huge quantity of narcoticcaught red-handed

their conscious possession
and; his co-accused were

recovered from
. It car^ be safely,

sublstances was 

therefore, said that plea of Nusratullah and his co-accused is afterthought./•a
■iS' named accused, persons is?•: defence plea raised by aboveThe j15.

. It is well-settled when a specific plea is
cock and bull storynothing but a 

advanced by the accused then burden shift them to prove the same. The
A

not present in
on

car
during triai failed to substantiate that they were

of charas and opium was 

therefore, merely raising plea 

and arrested earlier is not sufficient to

accused

No.AGP-813/Sindh

recovered from

from where huge quantity 

their conscious possession 

not present in the carthat they were 

exonerate them from the charge.

It is provided in

unless and until' contrary

section 29 of the Act that it may be presunned, 

accused has committed theis proved, that theV-A'
Act in respect of any narcotic drug, psychotropic substance

establishes recovery beyond
offence under this 

or controlled substance and once prosecution
n:

i

innocence of thedefence to discharge

recovered charas and .opium have
the burden shifted todoubt then 

accused. The defence version that the

been
born out from record.foisted upon the accused, is neither plausible nor

that at the time of apprehension the
The prosecution has been able to prove

. pervaiz accused
V ■

was sitting on the front seat and 

the rear seat, henpe, whatever articles

under the control of above named accused personscar was

the car whereas Sajjad Ahmadwas driving

Nusratullah Khan was present on 

lying in
it would be under their control and possession.

result of above discussion, the prosecution has efoved its 

Of doubt against Pervaiz ^hmad, Sajjad

recovered fpom

As a

beyond, any reasonable shadow 

Ahmad and Nusratullah

17.

case
Khan accused. 12 kgs charas was

recovered from pajjad Ahmad 

/recovered from Nusratullah
2.400 kgs charas was 

charas and 24 kg3^ opium was
•f^l^aiz, whereas 

Caused. 90 kgs
o

A'
\

I
■f ■;



I*"* K - m
.1' HSi. I. i,/

. /
.i

A'^.
/

The Slate Vs./

Khan accused, therefore, all the accused 

of C.N.S Act, 1997 and sentenced

r Pcrvalz Ahmad anddhjrs/

are held guilty, convicted U/S 9 ©

V . •as under:-/

0 Pervai7 Ahmari accuspH is sentenced to 

a fine of
imprisonment

Rs.10,00,000/- cone million) or in defauirthereoi 

to undergo three years S.I.
^0 Saiiad Ahnis^rl

for life vvith/

S££U^ is sentenced to Rj for five 
^ars and six months with a fine of Rs.is,ooo/- 
Ctwenty f,ve thousand) or in default thfereof to 

undergo five months and fifteen days S.I.

.r~:r

I ^.

m) Pervaia and Sajjad Ahmad convicts are given 

benefit of Section 382-B, Cr. P. c.

■v) teratuilahj^an

!
I
5-

S££Used_is sentenced to death.

(One

(■;

He is also burdened 

million) as fine

! With Rs.10,00,000/- 
or in default thereof undergo 03 

hanged by the heck tillyears S.I. Convict shall be
declare dead. Sentence of death shall not be 

confirmation by Hon'ble Lahoreexecuted until its 
High Court, Lahore.

case and exhibited articlesRecord of this
sent to Hon^iiie High Court, 

convict has been 

conviction; and sentence

Lahore f^or confirmation of sentence 

informed that he.
of death. Nusratuliah 

can prefer an appeal against this

within 07 days.

18. !
Since, Pervaiz Ahmad, Sajjad Ahmad and Nusratuliah Kh 

period exceeding three years;
an have

therefore, all their assets 

forfeited in favour of Federal 

Personal belongings of

been sentenced for a

derived from trafficking 

Government, unless this 

the convicts 

from

of narcotics shall'be

court is satisfied otherwise.

except cash be handed
over to them and recovered narcotics 

n,. if any. Car
i

of appual/revlsiorj,

and ^ffbr the st^te

convict, be deoboctetl alter efnov .f ttoe of .poeal/reviaio 

No.AGP-813/Sindh P-5 shall i
remain intact till the decision 

j'r any. Copy of the judgment be supplied to the convi

i: ‘S'
Or // rSFAi, OFAnlLt:^fj'ced: 

'•\n.kibi4
p iT','■.'iCl

NISAR^f^AD :
District 8c Se&ions Judge, 

- 2pecjal\:ourt dNS,

corrected and'signedVy consists of twel'>e piges,

a
f

spec al (/QUi

\ ■

ich has been 
■

V.

Announced:
21.05.2014

/
JudgeM®^^, , 

Special Court,%NS, Lahore
1

■; ■

r. •
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In R D E R

This office order a 4*^^0X301131 alil \i

■ departmentel enquiry against
±:?'3h":Xe3 SmselS lawful duty w.e.f 

without taking permission or leave- / ■ -

/• /fl

In this regard, he was
of allegations vide '^“•^^^^^'^/as'Enquiry Officer. He conducted the 

dated 30.06.2011;

...r %pn
H?°"'''hXX'a1d3LXhVoXX3cLTpoficrsXtSblX3

?.3f;d^XXXt3iX:pi33aXo3oXppearedleforethisomce■asyet,

'.' <
r d

i

SUPERINTENDENT OF PPLIC| 
HEADQUARTERS, PESHAWAR

/S' 9/ / ^ l, -i
'no / 3.^/PA/SP/dated Peshawar the.^_X/201^ ■• ■

copy of above is forwarded for information & n/actlon f.

✓ Capital City Police Officer, P^hawar.

i s:siESw», *®p""»i"ti
/ Officials concerned.

I i- ■
OB. NO.

.i

;

i.

(:;

;;

\

,il.

SP/HQ.fS Puulcmwl foliJct'Disposal order \/
' > r.

/Sn^: ,X
■■L /■

/if . .;/
■ ■ X

r:
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COURTS- *'■"
A-

IN THE LAHORE HIGH

' \ /
/C '. V

\'.-i Ikh.0 i
■ xV ;Crl. Appeal.. No. : 72014;• •

' y /’ ■ ^
..• vC-,/ District Date of 

Filling of 
appeal •'

Name of Counsel Stamp♦ I

I ]
f-
■j\

1-Ch.Iftikhar 
Ahmad , Advocate,’- 

High Court 
CC No.PLH-1426g r,

24-05-2014Lahorefi
,v

yMj 2~Mahr Abid 
Hussain Shammas, 
Advocate High 
Court.

CC No.PSG-36187

.•

L.

-fl' ft2iil•, I
cV, . ft wlNusrat Ullah Khan son of Dilawar Im- 

caste Aurakzai resident of Aziz feuildxk 
Kali Badi^ . Tipu Sultan road House no|i7 
Pishawar. Permanent address, Shah 

Khail, Tehsil and District Hangu. 
(Presently confined in District Jail 

Lahore).

,, ^
I

j />
;

C-
‘••4 :

Appellants.

5 w' ■

VERSUS*. . /m
u

The State.1•3
i

10/2011 Dated:10-02-201i;Case FIR No:

Offence U/s. 9-C, 15 CNSA 1997i
'.1

Police Station. ANF, Lahore
lA ryf

CRIMINAL APPEAL U/S 410 Cr.P.C AGAINST JUDGMENT
1. r- ■■

IIn
DATED 21-05-2014 PASSED BY MR. NISAR’ AHMAD,j-

■i
DISTRICT AND SESSIONS JUDGE/SPECIAL JUDGE CNS

:



' **-Jlllli
.ST

^paswwi^sss^..,.

’>/?
-si

LAHORE,.WHEREBY THE LEARNED JUDGE SENTENCED THE 
/ APPELLANT.-' AS SENTENCED TO rPEATfc

BURDENED KITH RS. 10,00 , OO'O/- (ONE
RUPEES ) AS FINE OR IN DEFAULT WHEREOF

? AND ALSO
MILLION

THE
APPELLANT SHALL FURTHER UNDERGO SIMPLE
IMPRISONMENT FOR THREE YEARS.

Respectfully Showeth. •v

1-That the alleged recovery of narcotid;-substance 

was not affected from the direct and' physical 

conscious possessi.on of appellant.
i:
■>

' I .

2-That the recovery of narcotics "froin the
I«■

appellant in the • instant case was highly

doubtful.
/•/

3-That the impugned judgment of the learned trial

court is illegal and contrary to law and facts. ■ 

No offence u/s 9-C CNSA is made out. r/a
■

4-That the complainant of the case was,. himse^jf 

I.O. of the case.' ;

i 'r - i' ■, --.'.j : •
That the prdseOutipn evidence is totally false 

and unreliable.

k.
h

{■} .ly ^
t-t

•ti'

i

\

6-That the judgment suffers from mis-reading /non

reading of evidence.

7-That the prosecution evidence is discrepant 

untrustworthy and martial contradiction., exists

in prosecution evidence.

;i8~That the impugned i judgment is based Upon

surmises and conjecture and unsustainable under
ilaw and is self nugatory.
I

i
■ c

I ■/

• ^
'i
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JUDGMENT SHEET
IN THE LAHORE HIGH COURT, LABOR

<•

)•,;
Capital Sentence Reference No.25rN-2014

(The State Vs. Nitsratidlah Khan). t

i

fCriminal Appeal NoJ430 of 2014 ■ t;

(Niisratullah Khan Vs. The State) :■;
r

Criminal Appeal No. 1431 of 2014(
fPemaiz Ahmad Vs. The State)f

& ;
1Criminal Appeal No. 1113 of 2014,

(Saiiad Ahmed Vs. The State)

]Date of hearing: 12.9.2019
;

Mnilikn Saba Imran, Advocate ffir the \Appellanl(s) by:
anncllant in CrI. Anneals No. 1430 &
1431 of 2014.

•7 -

AMajor Aftab Alunccl Khan Advocate
for the anncllant in CrK Anneal No. 1113

i'of 2014. J
4

Mr. Zufar lobnl Chohan, SpecialRespondent (State) by:
Prosecutor for ANF. f

*

i
* ■

Sardar Muhammad Sarfraz Do2ar, Jr.- Having; faced 

trial in case FIR No. 10/2011, dated 10.2.2011, offence under 

section 9(c) read with section;'15 of tiie Control of Ndxcotic 

Substances Act, 1997, registered with the Police, Station 

Lahore, the appellants Pervaiz Ahmad, Sajjad Ahmad and
:

Nusratullah Khan were, convictedvby the learned Sessions
■ ■ ^ '

Judge/Judge Special Court;GNS,i Lahore vide judgment dated
• • • »' t I j ^ \

'21.5.2014, under section, 9(c) of the Control , of Nai’cotic 

Substances Act, 1997 and sentenced'tliem as unden-
•f-

I

^ ;
Pervaiz Ahmed appellant was sentenced to imprisonment for 
life with a fine of Rs. 10,00,000/- (one million or in default 
thereof to undergo three years SI.

>.

^ •

K,
■ A

*i
i->/

i
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2CSRNo.25-Nof20l4,
Crl. Appeal Mo. 1430 of 2014; 
Cri. Appeal No. 1431 of 2014 & 
Cfl. Appeal Mo, 1113 of 2014.

V

V^‘

» ^ i
.^niiad Ahmed appellant was sentenced to R.I 'for five, years 
and six motiths with a fine of Rs.25,000A (twe^ five 
thousand) or in default thereof to undergo five months and 

fifteen days S.I. ,
PJu^rattdlah Khan appellant was sentenced to death. ^ was 
also burdened wUh fine ofRsJOMOOO/- (one millid^ or in 
default thereof undergo 03 years S.I.

The benefit of Section 3B2-B Cr.P.C.
ellants Pervaiz Ahmed and Sajjad Ahmed.

13.

I,extended to thewas
£
» ■app

appellants have challenged their convictic|]s and 

before this Court'by way of filing above noted
2. The
sentences
Criminal Appeals No. 1430. 1431 & 1113 of 20l|under 

section 48(1) of the Control of Narcotic Sub-stances. Act, 1997, 
Capital Sentence Reference No.25-N of 2014 sent’

by the learned trial Court under Section 374, Act V of 4898 is
Otherwise of the

whereas, a

also under consideration, for confirmation or
f death awarded to the appellant Nusratullal^ ;Klian. Q 

all these matters together tlirough this

i
hsentence o 

We propose to decide 

consolidated judgment.

c?a/ c
jT*r 3

fsa J

(3 ru
be culled &om the j

10.212011, Noman Ghous S.I./ANF';
omplaint to the,? Police

Brief facts of the case, as can3. ri.
1.(Exlr.PA) are that on

•fcomplainant (PW-3) transmitted
wherein it has been purported that the high-ups of ANF 

'received information that huge quantity of narcotics w.puld be 

■ transported through car bearing registr^ion No.AGP-813/Smdh 

Toyota corolla white colour by Nusratullah Khan.rSajjad

Ahmad and Pervaiz residents of K-P.K. whRare members of a
said iniormation, a raiding

a c

Station,

smuggling-gang. In response to
including Noman Gholis Sd. (PW-3). KJiadim Hussaini

Subedar, Mazhar HavL. Abdul Majeed Tahir/PIC, Zaheer pi 

Bashir, Tariq. Quraish, Asif Ismail, Shafqat :Sepo^sHassan,
Hameed driver and Munawar driver under the supervision pf 

Sahib Khan Assistant Directpr (PW-4) was constituted, and at
I

1

■

■

^ ■

•
/. ■

/
i! •



3CSRNo.25-Nof2014,
Crl. Appeal No. 1430 df 2014, 
Crl. Appeal No. 1431 of20 i 4 iS: 
Crl. Appeal No. 1113 of 2014.

.•ii.v j';...')
r

C'
• *1

i-

about 11.40 p.m. the raiding party while boarding infofficial 
vehicles reached Motorway Ravi Toll Plaza Lahore and! made a 

Nalca Bandi there. At about 12'. 15 a.m. (night), the said 

arrived at Motorway Ravi Toll plaza and on the pointation of 

informer, the raiding party overpowered tliree persons sitting in 

tlie car. The driver of the car disclosed his name Pervaiz^and the

the front seat disclosed his name 

available on the real' seat 

Nusratullah. On inquiry about n^cotics,

car

i

person who was sitting on
Sajjad Ahmad whereas the person

disclosed his name 

Pervaiz accused brought out! five packets of chara^ from 

underneath the driving seat and five packets of charas iom the

each weighing 1200secret cavities of right front door of the car,
and the total recovered charas became 12 kilograms. Ten 

extracted fi'om each p'icket as sanaiile for
grams

charas wasgrams
chemical analysis. The samples and recovered narcotics

i . was 

Accused Qtaken into possession vide recovery memo (Exh.PB)
packets of charas lyingp

.'j

ta 1
Sajjad Ahmed handed over two

>T

underneath his feet, each weighing 1200 grams total weighingr.^: 
The complainant sepai*ated 10 grams charts

samel .which

ft

:y. ; ■ ^^00 grams.
each packet for chemical analysis and sealed the

possession vide recovery memo (Ekh.PC).> 

Simultaneously, accused Nusratullah Khan got recovered 75 

of charas and 20 packets of opium fi'om thc secret 
the back seat of the oar. On weighing each

r

were taken into

packets 

cavities installed in
:packet of charas was of 1200 grams, as such, the total recovered 

90 kilograms. Eapli packet of opium Avas of 

tlius, the total recovered opium beoaine 24
charas become 

1200 grams,
■ kilograms. 10 grams from ea^h packet of charas and opium was 

separated for chemical analysis and talcen into possession vide

recovery memo (Exli.PD).
i 1

si

-1

i
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Crl.

, Cr.P.C.4. After tlie investigationlrepoi't under section 173
submitted in the, court. After cbdal fi^'rraalities. under the 

relevant provisions of the Criminal Procedure Code, ^earned

trial, court fi-amed the charge against the appellants tp which

tri4l. Thereafter, the

R. li

was

they pleaded not guilty and claimed a
' the guilt of the appfellsntsprosecution in order to prove 

ventured to produce as many; as four witnesses ^besides
■■ ^Chemical: Examiner Exh.PJ, .Ekh.PK,tendering reports of 

Exli.PL and Exh.PM in support of its case. In tlieir statements
recorded under section 342. Cr.P.C.. the appellants haft denied

d controverted all the allegations levelled agamst them by the

prosecution and they also ^professed their innooenqe. The
oath, under

an

had not opted to'make statements onappellants
section 340(2), Cr.P.C. However, appellants Pervaiz and Sajjad 

d produced Ijaz ahmad (DW-1) and Mohsin All (DW-2)
Mehdi (R) Assistant Cljemical (')

diAhma
in their defence. Dr. Zaman 

Examiner as examined as (CW-1).

*'■

.9
li.*

>:
^3^of the trial, learned trial coUrt after

to have

V *Upon culmination
finding the prosecution’s case against the appellants 

ken proved beyond reasonable doubt convicted and sentenced 

mentioned and detailed above. Hence, ail these

5. r

the appellants as 

matters before this Court.
4. •

I
V ■

ar|d record has been scannedAi'guments heard
with the assistance of the learned counsel Tor the

6.
meticulously
appellants and learned Special Prosecutor for ANF.

7. Allegedly tlie occurrence took place near Motorway Ravi 

Tool Plaza. Lahore. Noman qhous S.I. (PW-3) while appearing 

before the learned trial Court' stated that the chit of TooJ Plaza 

recovered from Pervaiz Ahmed appellant. Wlierea^, 
Sahib Klian Assistant Directop (PW-4) deposed that the :chit C|f
has been

■4
'

1
4
'■? :
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I

>•
Tool Plaza has been recovered from Sajjad Alimed appellant. 

Be that as it may, the said chit has not been taken into

possession by the prosecution. The prosecution has also failed

relating to Tool Plaza,: in the .
1

witness. The prosecution has also
to associate any person 

investigation as recovery i/
failed to make any inquiry with regal’d to the owner^ of the

crossvehicle. Noman Ghous S.L (PW-3) during his^ 

examination has admitted it correct that no secret cavity has 

been found in the rear seat of said car when the same |ias been 

produced before the learned trial Court in tlie trial proceedings. 

Besides, Saliib IChan /^sistant Director (PW-4) in his8.
cross-examination deposed that each packet of charas contains 

two slabs. Even when the case property was opened bqfore the 

learned trial Court the same consisted upon certain pieces. The 

procedure of sampling adopted by the prosecution is b. 

violation to the settled law on the subject. '•T

i

As regards safe custody of sample parcels is concerned, it 
is noticed that Muhammad Shkfique ASI-Moharrarl(PW-2) . U v 

10.2.2011 the Investigating Officer| handed

r-9. .
;■

deposed that on 

over to him 87 sample parcels said contain charas ijttnd 20 .1 ■

1 ;•
12,2.2011 he handed 6ver thesample parcels of opium arid on

to Muhammad Saleem pC for their d'elivery in the officesame
of Chemical Examiner alongwith relevant documents. Bare

I

perusal of reports of Chemical Examiner spealcs otherwise that 

dispatched to the.Office of Chemical Examiner 

11.2.2011. The testimony of MohaiTai* (PW-2) is silpnt with 

regard to the dispatch of samples^ as such, the instant base pn 

the dimension of safe transmission as well as custody of samp|e 

parcels from Police Station tq the Laboratory cannot bp provecl. 

Needless to mention here that the chain of custody begins with 

the recovery of the seized drug ,by the Police and includes the

the same were

on

r: ••

:•
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,i
separation of the representative sajTiple(s) of the seized drug 

and their dispatch to the Nai'cotics Testing Laboratory. The 

prosecution must establish that the chain of custody was 

unbroken, unsuspicious, indubitable, safe and secure. Any
i. -

break in the chain of custody or lapse in the control of 

possession of the sample, will cast doubts on the safe .custody 

and safe transmission of the sample(s) arid will impair and 

vitiate the conclusiveness and' reliability of the Report of the , 

Government Analyst, thus, rendering it incapable of sustaining 

conviction. In tliis regard, guidance can be.<iOUght from the case 

of The State through Reeional Director ANF versu^ Imam

Bakhsh"(2018 SCMR 2039),
The minute perusal of Chemical Examiner |lepoi-ts 

(Exh.PJ, Exh.PK, Exh.PL & Exh.PM) established the fact that 

the above said reports are in composite and are not 

prescribed Form-II provided in Rules, 2001. The law has 

provided scope for person throwing challenge to the expert's ,1 
report to rebut the same and in this regard reference has beeri,-' 

made to subsection (2) of section' 36 of tlie Act. It is seriously . 
observed by us in numerous cases the expert report being made . 

in sheer violation of prescribedflaw without observing^iroper 

codal formalities, which either reflect gross negligence, at the 

part of prosecuting agency, .resulted acquittal of the accused
1 i'

deliberately and intentionally violating the rules

10.

on

'•.S

•7

persons or
‘ being in league with the culprits. Section 36 of the Act requires

\
a Govermnent Analyst to whom a sample of the recovered 

substance is sent for examination to deliver tlie person 

submitting the sample a signed report in quadruplicate mi the 

prescribed form 11 as provide,d under Rule 6 of the Rules (and if 

the report prepared by, him has-not been prepared m t'he 

prescribed manner, then it may not qualify to be a report in the

• r.
I

r L

S ■
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context of section 36 of the Act so as to be treated a "conclusive 

proof of recovered narcotic substance from an accusecl person. 
Reliance in this regal'd is placed on the case of JkrnmuUah v, 
Sfate (2015 SCMR 1002). Relevant portion is reprojduced herein 

below:-
i

t '
"... We have particularly noticed that the report 
submitted by the Chemical Examiner (ExhibU-RW2/5} 
completely failed to mention the basis upon which the 
Chemical Examiner had come to a conclusion that the 
samples sent to him for examination contained chords. 
According to Rules J and 6 of the Control of Narcotic 
Substances (Government Analysts) Rules, 2001 ft 
complete mechanism is to be adopted by the Chemicdl 
Examiner upon receipt of samples and a report is then to 
be submitted by him referring to the necessary protocols 
and mentioning the tests applied and their residts but in 
the case in hand we note that no protocol whatsoever 

mentioned in the report submitted by the Chemical 
Examiner and no lest was referred to on the basis of 
which the Chemical Examiner had concluded that the] 
samples sent to him for examination contained chards.
In the context of the present case Rule 6 is ofparamount 
importance and the same is reproduced below:

6. Report of result of test or analysis. After test or 
analysis the result thereof together with fill protocols 6/ 
the test applied, shall be, signed in quadruplicate and 
supplied forthwith to the sender as specified in Form-IV^ ■

Apart from above, it is noticed that while facing^ cross- 

examination Dr. ^Zaman Mehdi (R) Assistant Chemical 
Examiner (CW-1) stated as under:r ,

(5^
.-i
.r.

J

1.1 V

•i

“---- The reports stated above have not been signed .
by Chief Chemical Examiner or Chemical, 
Examiner. Dairy numbers of receipt of parcels are ;̂ 
not mentioned on the reports of Chemical 
Examiner. 1 received the sample parcels om 
12.2.2011. 1 cannot tell the exact date of examining^.. 
the said parcels. 1 don't remember the date on^ 
which I completed examination of parcels. It isi' 
correct that I have not mentioned the date behind^ 
the signatures on the back side of above mentioned i 
reports. It is correct that entire detail of test is not ; 
mentioned on the front page, while it is narrated on I 
the backside of said reports wilhoiti date. "

■ , /■ ' ^

According to settled principles of law the burden on
• ^ i' ■

prosecution to prove its case cannot be shifted to tlie accused in

y. ■

I

i i

<:•' i

\

I
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when the law contemplates and prt^yides

act. When such procedure is not

aartificial manner 

procedure for doing any 
complied with, it atiounts to violate the law. The signatures of 

two authorized officers on tire chemical analyst re|prt are 

mandatory under the Rules 2001. The report which is suffering 

cannot be considered as conclusive ptoof andfrom legal flaws 

would not be termed or considered as admissible in evidence.

Thus, the non-conclusive and non-spealdng laboratory-report, 
compiled according to mandate of law apd rules 

be relied for sustaining the
which was not
framed thereunder, cannot 
conviction. This view is further reiterated in the case of JM 

.<:taTE throuf^lt Remonal Birector ANF_j^ Tniam Baiihsit and 

others (2018 S C M R 2039) and Umar SUahr.ad and Mers_^

Sfate and another (PLJ 2019 Cr.C. 326 DB).
12. The Court has to examine the evidence from theiStarting

inescapable conclusion on the basis
of reasoning keeping in mind the legal principles 4d after ' •
point in order to reach to an

t.!
!.

satisfying the following constituents:- / ■
fij Jiecovery of uarco^icsfro/ii the accused; /

Safe custody of recovered substance;
(iii) Safe transmission of recovered substance to 

Government Analyst/Chemical Examiner and - 
the recovered substance is

ov 1 < f\

The proof that
coiics/contraband substance within the purview

(j(iv)
nnr
at CNSA, 1997. . •1

rAll these facts must be in line but the facts of tlie; present 
create doubt on tire case of the prosecution and b^^fit of 

reasonable doubt always goes to the accused and not to the 

prosecution. It is also a well settled principle of drirainal 

jurisprudence that more serioys lhe.offence, the stricter is tl^e 

degree of proof and for that a higher degree of assurance |s 

necessary to convict the accused. In view of object ; of the 

Control of Narcotic Substances Act, 1997 the fundamental dufy

case

f

•

I '\
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.. of the prosecution is to prove beyond a shadow of reasonable 

’’ doubt that the investigation conducted in the case is absolutely 

flawless especially with regard to the link evidence which is 

most significant aspect. The prosecution has failed to prove its 

beyond reasonable doubt. As per dictatp^ of law benefit ofcase
every doubt is to be extended in favour of the accused. Reliance 

**Muhamntad Zaman versus The Sta(e'L(2014is placed on
SCMR 749)j and *^Muhammad Akram versus The State”

(2009 SCMR 230).
/

13. For what has been discussed above a conclusion is
its caseinescapable that the prosecution had failed to prove 

against the appellants beyond reasonable doubt. These appeals 

therefore, allowed, tire conviction and sentence ;:of the
are set aside and

are j

appellants recorded by the learned trial court 
they are acquitted of the charge by extending the benefit of 

doubt to them. They shall be released from the jail forthwith if
' i- r-

not required to be detained in connection with any other 9ase.
•;

Resultantly, death sentence; awarded to Nusratullah Khan 

appellant is not confirmed and Capital Sentence Reference

N0.25-N of 2014 is answered in the negative
_______

V14.
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The Capital City Police 

Officer, Peshawar.

Appeal against OB No.1591 dated 21.04.2012

20.11.2019__ b£received from the office on

Siiperintendeut Police Head quarters Peshawaiy

whereby appellant was dismissed from service and

period of absence from 12.02.2011 to 21.04.2012 was,

treated as leave without pay. / //

Respected Sir!
1 ^I That appellant was appointed as constable in the year, 1994 and

! served the department without any complaint wherer ever he 

was posted.

1.

'i

f.

2. That on 10.02.2011, FIR No.lO was registered U/S 9 ;(C) read 

with section 15 of the Control of Narcotics Substantive Act 

- (CNSA), 1997 in police station ANF, Lahore, whereby tfiree (03) 

persons were charged including appellant.

3. That after completion of investigation, challan was put in die 

coLirt of Special Judge CNS, Laliore and after recordiiVg of the 

evidence in pro and contra, appellant was sentenced to death 

and witlr fme of Rs. one million vide judgment dated 21.05.2014.
L

.1

J

1 ■ ;
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That thereafter, appeal was filed against the said judgment in 

the Lahore High Court, Lahore and then on 12.09.2019, 

appellant was acquitted of the aforesaid charges.

4.

I :

That after release of the appellant from jaH, he reported for duty, 
1 whereby he weis informed that he has been. dismissed from 

I service on 21.04.12 by SP HQr: Peshawar which order;was then
i I I'

received from the office on 20.11.2019. hence, tlris departmental 

appeal iirteiiia, on the follov/ing groimds:-

5.

V

\

:
GROUNDS:- //

That on 08.02.2011, appellant was afforded shabaslii leave for 03 

days and then one Sajjad Ahmad who was also serving as 

constable alongwitli appellant used to leave Lahore as brodier 

of Sajjad Alimad was an Aimyian and to see there appellant 

also accompanied for toiu to visit Lahore.

A.

i

That the appellant, has no concern with the conunilssion of 

offence as the veJucle was managed by Sajjad Ahmad wliich 

was brought by Pervez Ahmad Driver for the pm-pose of tom*.

B.

That appellant was not in conscious possession of the items, i.e. 

lhai of the contra band items and was going to Lahore with 

Sajjad Alunad constable for visiting his Armian brother.';'

C.

■

\

1

I
0
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D. ^ That as and when appellant was released from jail, heTeported 

for duty but was informed that he has been dismissed from 

service by SP Hep:: Peshawar on 21.04.12, which ordenwas then 

received from the office on 20.11.2019 at personal level !

j

That iirfact the vehicle was intercepted by tire ANP staff 

09.02.2011 and the search of the contra band items was never- 

made in presence of the appellant etc, yet on 10.02.2011, the said 

FIR was registered in police station, ANF Lahore.

onE.

■c

That appellant informed die Incharge of die Police Station on 

telephone on 12.02.2011 by implicating them in the said case.
. F.

That the department was well awai'e with the subject matter as

appellant etc, was arrested by die ANF staff Lahore on
. ■09.02.2011 but no charge sheet, statement of allegatipnshr show 

notice was served upon him to submit replies to the same, 

what lo speak of holding of enquiry as per die mandate:of law, 

being mandatory.

- G.

cause

That even the impugned order dated 21.04.12 was not served 

upon appellant.
. H.

!

That in the impugned order, double punisiiments were imposed 

upon appellEuit i.e. dismissal from service and treating absence 

period witiiout pay wliiqh is against the law.

I.

;

t .
r
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That when absence period \7as ti-eated as leave without pay
V

then services of appellant were regularized and m such a 

silLiatLon, order of dismissal from service becomes of no legal 

effect. ;

J.

That appellant was acquitted from baseless charges^ so he: is 

legally entitled for re instatement iir service.
K.

/ ;

That before issuing of tire impugned order, mWdatory 

provision of law was not complied with/ so tlie impugi^ed order 

dated :21.04.2012 becomes null and void and is also based on 

inalafide.

.L.

;

It is therefore/ most humbly requested that order dated 21.04.12 of 

SP Hqr: Peshawar be set aside and appellant be reinstated in 

service with all consequential benefits.
.'f

5 ^

■ 1

Date 21.11.19 !:

Appellant
f •

r

Nusratullah S/o Dilawar Klaan 

R/o Shaho Kiiel district Hanp 

Ex- Constable No.4356 i 
Police Line Peshawar.
Cell No. 0334-904|l49

i •
}

■

f •, ,•:
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OFFICE OF THE 
-eAPITAL CITY POLICE OFFIC 

PESHAWAR
!

Phone No." 091-9210989 
Fax No. 091-'9212597gr?;CTSngj

/■'

ORDIlR.
I

This order will disjjose of the departmental appeal prefeixecl by Ex-Conslablc N; 

Ullah iNo.iJ356 who was awarded the major punishment of‘‘Dismissal.l'rom service’' under P 

Rules-1975 by SP/HQrs Peshawar vide OB No.i591, dated 21-04-2012.

The allegations leveled against him were that he while posted at Police L 

Peshawar absented himself from his lawful duty vv.e f 12-02-2011 till the,-:date of dismissal i.e 21 

2012 without any leave or prior permission from the competent authority .’for a total period of 01 ; 

02 months and 09 days.

2-

3- He was served charge sheet and summary of allegations by SP/HQrs Peshawar 
SDPO Faqir Abad was appointed as enquiry officer. The enquiry pfficir aAer conducting enq 

submitted his findings that the accused official was called time and again'Rhrough summon/parw 

to attend the enquiry proceedings but he failed to appear before the enquiry officer. On receip 

linding at the enquiry ofiicer Hnal show cause notice was served upoiV.Jiim at his home addr'c 

I through local Police but he Jailed to submit any reply to the final show cause notice or attend i 
' office ot Lite competent authority. Hence tlie competent authority i.e SP^JdQrs Peshawar aware- 

; him the major penally of dismissal from seivice.

t
r4- He -was'heard in person in O.R. The relevant record'perused' along with h

ixplanalion. During personal hearing the appellant failed to produce any plausible explanation in Ii 

deJense and stated that he was sentenced to Jail in a narcotics case vide PIR NoilO, dated 10-02-20 i 

ii/s 9 CNSA PS ANF Lahore aiid remain imprisoned jn Punjab. Moreover,- his service record ai ii 

minor punishments. Therefore, kcepihg inview the aboui 
cii cumstjinccs his iippcai lor reinstatcnieiit in service is hereby rejected bping batHy tin 
liiirrcd for 07 years and 07 months.

j|hows 4! bad entries and OS

I

.>■

1

r Ir

(MUHAMMAP ALT J<HAN)PSP 
CAPITAL CITY^PGLrCt: 

PESHAWAR'

\

/PA dated Peshawar the 1 /P 

Copies for information and n/a to lie:-

- /JX-- 2019
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BEFORE KPK SERVICE TRIBUNAL PESHAVWVR
Ir ^

/2020S.A No.

’Vt
t i

I;

|} ■:Dwte'.C..-iur^'^rf—..........

Nusrat Ullah Khan S/0 Dilawar Khan, 

R/0 Shaho Khel Hangu,
Ex - Constable No. 4356, ,
Police Line Peshawar........................ Appellant

!' ■

Versus
?!'..

1. Superintendent of Police 

Hqr; Peshawar.
r.

i

2. Capital City Police Officer 

■ Peshawar.
I.

>

i :

3. Provincial Police Officer, 
KP, Peshawar................

V. ’

Respondents

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 11974
i

AGAINST OB NO. 1591 DATED 21-04-2012_OF R.' NO.
AND1. WHEREBY APPELLANT WAS DISMISSED

PERIOD OF ABSENCE WAS TREATED AS LEAVE
■ ■ I .... ............................ I ■! I - II" ^ ^ ^ ^

WITHOUT PAY OR OFFICE ORDER NO. 1795-llBOO /
“ A

Be-'"'" to-dayF
DATED 19-12-2019 OR R. NO. 2, WHEFIEBY

APPELLANT I WAS
PA;

/of 7-OM} DEPARTMENTAL APPEAL OF
!

REJECTED:
«:^» < = >«< = >»< = ><»< = > «>

-* -1

IRespectfully Sheweth;
'1

That appellant was enlisted as Constable in the y^ar 1994.
f ' ’ ■

■

That FIR No. 10 dated 10-02-2011'Police Station ANF Lahore was 

lodged against appellant along with two others U/S 9 ■(;G) CN5A.
■ :• I

(Copy as annex “A")

1.

2.

{•

!L
i'.
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the said date, lO-OZ-ZOll.appellant was arrested by the 

ANF staff and was rennanded to judiciai Lockup at Lahor^.
That on3.

li
of the investigation ,and recording ofThat after completion 

isvidence in pro & contra in the case, appelian.t was cbnyicted by 

Learned Session Judge / Judge Special Court CNb, Lahore 

dated 21-05-2014 sentenced him to ceath and

4

:he
yide judgment
with fine of Rs. One million or in default thereof to undergo three

years SI. (Copy as annex "B")

dismissed from service and 

from 12-02-2011 was treated as witihout pay.
That on 21-04-2012, appellant was 

period of absence 

(Copy as annex "C")

5.

ii-

it
appellant filed appeal in the Lalpore HighThat on 24-05-2014 

Court, Lahore against the aforesaid judgment for setting,.aside the 

conviction and sentence which came up for hearing ori 12-09-

6
'.1*

2019 and the hon'ble court was pleased to allow the a jpea!, the 

and sentence of the appellant etc was set,aside andconviction
they are acquitted from the baseless charges. (Copy as annex

•5
"D”)

That on 21-11-2019, appellant submitted appeal before^fl.. No. 02 

for reinstatement in service which was rejected on .19-/12-2019. 

(Copies as annex "E" & ''F")

Hence this appeals, inter alia, on the following grounds: j

GROUNDS:

That on 08-02-2011,■ appellant was awarded with shahbashl leave 

for 03 days and then he left with one friend whose brother was 

also serving as Armyian at Lahore and to see him there, .^'cippsllantj 

also accompanied him for tour to visit Lahore.

b. That appellant has no concern with the commission of o/fence^pg
: the vehicle was managed and brought by Pervez^ Ahrriad, driyen

, r. . ^ ' ■

for the purpose of tour.
. ^

c. That appellant v\/as not in conscious possession of the contra-band 

! item but the same was managed by the driver.

7.

n

a.

•1

i
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&

and wh6n appellant was released from Jail he reported for
service

Jhat as 

cjuty but was
21-04-2012 which order was then received from the? office on

d.
informed that he has been dismissed froii

on
20-11-2019 at personal level, H

'-i

That in fact the vehicle was intercepted by the ANF statf on 09-
never

e.
02-2011 and the search of the contra-band items

10-02-201'i the saidcarried out in presence of appellant, yet on
registered in Police Station ANF Lahore by liTiplicatingFIR was

appellant with the commission of the offence.

appellant informed the Incharge of the■That on 12-02-2011 

■Police Station on telephone by implicating him in the said case.
• f. f

!'•

That the department was well aware with the case as^’.appellant 
arrested by the ANF staff Lahore on 09-02-201i but no

9-
was
Charge Sheet,. Statement of Allegations, Show Cause Notice was 

served upon him at Lahore what to speak of holding of ^nquiry as 

per the mandate of law being mandatory. i-

That even the impugned order dated 21-04-2012 was hot served 

/ addressed to appellant, despite the fact that respond;ehts were 

about the confinement of appellant at Central Jail

h.

well aware

■ Lahore. ;•
i

i. That in the impugned order, double punishments were ■imposed 

upon appellant i.e. dismissal from service and treating absence 

period without pay which Is against the law.

u,
That as and when absence period was treated as ieav.e without

; ! j :
pay, then services of appellant was regularize^ and Ifn such a 

order of dismissal from service becorpes of: no iegaj

• •

]•

situation

effect.
1

That appellant was acquitted from the baseless char^^s by thq 

competent Court of Law i.e. hon'ble High Court Lahore,; so he Is 

legally entitled for reinstatement in service.

k.

; ■>

■z .

c
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I

I. that before Issuing of the Impugned order mandatory provision of 

law was not complied with, so the impugned order dat^d■21-04- 

19-12-2019 becomes null and void and theisame are

V

0.

2012 and 

based on malafide.
V

;
I

most humbly prayed that on acceptance of
19-12-20119 of the 

service

It is, therefore I

the appeal, orders dated 21*04-2012 or
be set aside and appellant be reinstated in!respondents

|\A/ith all consequential , with such other relief as may be;deemed
i\

r

1 proper and just in circumstances of the case.
/?

?•

Appellant;
Through

Saadullah Khan .Marwat
r i

II
Arbab Saiful Karn^a<C'

9Na\A/€2T^AmDated: 02-01-2020
Advocates .r:

V

,)

■ I

!'

V
A

;
; ?

■

0

\

> '
I

(
i
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Semce Appeal NoV £689/ 20 2l
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.-y
. • ; :*• • .* .*

■ ^ chairman: . 
-^MEMBfeRCEy:^.;:;;::'7;v.beF0RE:. ■ KALiM ARSHAD KHAN, ■ 

MlSlSKFARgEHAiPAUL,
:MR; .V 1• t c

c•: ^

S3fcbnstable.No;4356/ PolicevUne, Peshawar.
/_•.............................................................. .• . . . .-■■•• - =■

'.V.- ;: ';• :;• •
5

••r:
r.: ••• (4ppe//anf)t

• M •
I a ■ ■ .! ■ ' i i■ •('• r

igiSuperiiltendent bfi Pblic^:Hqr;'Peshawar 
7 ^2 ^Capital .City Police dfficbir; Peshawar. .
y yS;'Provincial Pblicb;cifficer, Khyber Pakhtunkhwa Peshawar.

....{Respondents):

;
.'Versus’'..;t; . t/

%'» ‘' ..
.i

;
*, !.

r

;

' ^■^::Mr.;^Arbsb Saiful :Kama 

^Advocate' '. For appellant; / ■f \
* i

■ • s. r •

V;Mr;;Kabirullah Khattak
*,

■:

-■-For respondents..;.'
yAddl.-Advocate General •, • '

*

.'Dateof Institution.'
■ Datfc of Hearing.'..-.'.... 

■'..D.ati of .Decision.

,:...:;03.D1.2020 • 
....;;2'5.04;2022-. ■ ■ 

..:.,.;'.li:05;2022 ;:: •;:
; ;

HlhGEMENT
.*

4PMBER- fEi. ;;-The'service appeal iri-hcndyh^ ;FAREEHA PAUL *. ;
■Section 4 of .the khyber Pakhtunkh'wa-.Service- ^
■■7^ ■ ■ '■■, . .-y-.y- ; . ■

i against the- impugned ordefs..dated :-2i'.04;2012

■' been-instituted'under 
- • ■ • . . • 1

Tribunal Act, 1974'

' -whereby the appeltant.-was dismissed -ffbm'service:and- his jpefiod- of ■ . » ••

■and the appellate;' 6‘rder■ absence was t'reat4'd’''a5:leave"without pay ■

^ ••’whereby. departmental./,.app^3l:.; ;'for/ his,:,'. .dated ,19.12.201 • •
;the/grduhds' that it Was:badly,' barred-1'*'

■ ^reinstatement.wa's^ reje(ied|;onv

iiiiiiiiiiii iiaiilii^BsK

.;

4: ' ;•r-X*. ’

C’vr ■■',

' \
1 •

I
■;’y?

■y g
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i •••/ : :.* ,y ;:s

•V. i. • i .**", ,* * • !V
i.

/■.memorandum vof .are; -.that ..diS' ,

;Xto!^taiil^>'!n'.'''^K^;'Vyear' -'the ;

,;'no'mlriated j'n.-.FIR-^No. ,10 .dated'.

*.;
Bflef ■rfatis;-v::ajs:v:p6r(:oyl2

t

. ■S.S^app^liSib'Was-^^
.1 ■

r^^^onideht'v'bepartrfient/
r

.'..•vr

i'6;bii"20li'':fbf ;:;b'o^s:dssihg7tr4risp^^ section ■ 9(C) ■■.>• .*
•::::v :

.t i;;:;S;'CN'SAXby Anti':'Nartklts;:Fbrc:e ;‘(ii;t'^FyiaHbre/;,and\was remanded to .

corivi'cteGl' By' the-special ;

.;

.v:
ji:jdii:iBl^lockup;^t::L^Hiorei;The;;apRel!ant was co;:•*

%• LSl^i^^Vid^;jbci^em^tdated';2i;g5:20i4 and. sentenced .H:;.:vS^Cc)iJrt;tNS;
or iri •default .thereof ±6;ta^(dWat;h'of

ih- .;the 'Ldh;o'.re High0 3-ViiB r^^-S: :y''tHe;;a (3 p^i a ri t f i I e d'a n;a, ,S':>';uhdergb'

24:05 ;2014

-■;V

: •
abaih’^t. the'ai^dresaid-'j.-r

ii.b9.20,i9-wherein'bis.Sentence was ■i

'Rearing on•: .!;•/**
■at^uitted :against'him.:• .'set-aside and’he'.was

; •• / • /
i"erdai'ned’absent':ffdrp-'du charge ■

:sheet and statement pf;allegatipns;dn p4:04;201i.'and resultantly;he• ■

- ^y was^ dismissed ' from;-;der^ice. jHis^ departmentalv^^

■ ■ ■21.11*2019 was reijected ; on the ground ,that-'.itvwas badly, hme.. .

'■ barred. The' appeii^ nt^jjprcjaGhbid'the^Bervic^TribuhaLon  ̂ ' z /■

burihg the time hd ..
I ;

' .i f

.rT;'

■ :
• ; - lifor red ressaT of his ■ g rieva hce • ,i...

■ r

Respondehts wereyput on, notice':who.submitted their^ written • ■
■' ■ - .f .^,■ ■ :■■■ '. r

■contents of .the appeal'.;;;

3:

..replies/comments on'
I

• '.V' •■■

We have heirdPeamedxounsel foRthe appellant as weM as the"

perused \ the'.Vcas ■'.file; elongwith••

\ \
.‘4.

V '' j

Advocate • General .-and .■ ■ Add!.♦ :

connected documents .thbfdughly
, ^ Learn'ed'cburiselTor'the appeliaht .

>*.
4peliy®vy4sphlnd the;bar;serving his sentence'at

^'argueid that th'e.-ap

ahd'that'Thbichai^e;:Sheet.^:and

^ ,. V

^stafemdht of :allegati9ns':did. ■'
,.-.^'jp^::Lahore;‘

Ihfoppd^Onl^ :5^rlhg

'■..wsmsm. ijiiiSfe...,

y.

■.-. ;

• -t'

••• ;; ■ ;■

\)i) - •.
\ . .

J ::
i;

• r-
I.** 1 4.; •

I
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•
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;

r
h • •*.

by .the Inquiry Officer- and was punished with m

oh his:back: By the^tirne a^cquitted as a; ,; ,

his convictidn and.Sentence' jp^V^^ Lahore High' 

the competent, authority for aside ' ths „

cm:the ground

I

; •
;dismissal' from .service 

rdsult;of 5etting;asid2 

,,Cpurt; : he' appealed

■pehalty but if was' ryjected and'the penalty 

' ^ badly time barred by 7 years and 7 months

o.

■: ■.

• .•••

was

Advocate. General contended' that. the: appeliah.t 

leet'and statement, of aliegations.and; was called • ,

■ 5;-" Learned AddI
v>

was issued charge 5
1

time' and again by the Inquiry, Officer but he failed, to'turn. bp., the
f.

finalized and report thereof submitted to'the;authority. A ■ ; i'inquiry was

’ : finai'show cause notice was also'issued to him'at his home address •'.'.••'•nL-r ' •

\
awarded major pehalty of dismissal from service.

21'.1-1.2019 which; was -
■ after which he was

. . The appellant appealed at belated stage-on 

' rejected being badlV time

. T-'T-'

barred under the Limitation Act, 1908 I,

t

Rules',.1975 clearly provide -the 

Rule 6 (i) '(a) provides-that the 

iie' .and communicate it-to the accused. ■ 

together with statement of allegations explaining the charge and of • 

other relevant! circumstances which are .proposed :to be tal<en; ^ 

into consideration,. The same rules further provides, in its- part (b) ,

Khyber Pakhtunkhwa Police6.

procedure of Departmental Inquiry.
• • r

authority shall frame a charge'

any

7 days from tbe day the charge has been , / :;j

■ ■ ■ ' written defense,and to
that the accused is given 

■■ communicated .to' him and required to put in a y 

■ state at .the same |yme .whether-he desires'to'be heard in person

. .Record reveals thJt the departmental proceedings; were conducted

. *
♦

i- .'I''absentia without having him associated with'.
I , , . agai.nst the appellant

the proceedings which is a glsring

in

I

■ e

ice
• K.VjyV^

• ,*^rTT7*v (
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Mv;.
I

., :Rules 1975 which'provides^. t^^ 'the' charge sheet and statement of .,

ihe.-accu'sedV.'Rdddrd further .. 

■ statement of'allegatiohs was.

into'cbnsidefation whether'he 

appellant o'f the'right.to-fair trial 

vidlation of Article d of thd; Constitution of Islamic

iall^gdtions iis to"b^ comfnunica'
!,
feJy^^Teveals^ .thatKtbe'.I: large i stieet

isiij'ed-^tc) the'-aipp^e) aht^without tr;;; 1

received it or nbt? This deprived
I

I • ■ :

■ and it is. also e

'Pakista|n which. proVides:that';every‘individual has the 

th' in accdrdance with law, ■:etCV Bef^ awarding

.V'. < ‘ Republic of. ;• r-'

i;

^^.■45;-night:to-be dealt.::wi
4'

Inqui'f^'Officer , mu^^ whether'the■■■ ■ j ■ Hi ajd r'. p e n a 1 ty:' ^th d

received, by the appellant.'.-Even ’when the final•charge sheet'was
• .* A/as served at his home address', the respondent . 

department might.t ave ascertained the whefea'bouts of the af/pellant .

behind theibat.'and. would have-'made arrangements for . .

his personal hearinPeven within jail premises: The-appellant upon li,is 

l'2.09.'20'i9 'submitte'd his departmental appeal on • 

the impugned Prd.er dated .2T.04.2'oi2 which was' ' ■

•show .cause notice '
;

that" "he was
.*

acquittal on 1

21.11.‘20'19 against 

■ • ho doubt titme barred.- But.it is also a,fact that, he was.serying

j' •
t
I r

I

J •
t

and -not in a'-position to present.himself before . *1■ sentence in Lahore 

Inquiry Officer at Peshawar.- '

;

i '

have arrived atsequel tb' the preceding pa'ras, - we tAs a•7. •S' ,
71

conclusion that' the.appeliant was not given fair chance to present his ,

;'e before'the Inquiry Officer.'Before,.awarding major penalty of ' • :case _ - ^
, ',dismissal from service,'.the competent authority, should .have ensured ,

relevant .cla'use|s of la\ws/rules had been fu'liy adhered to ind .the ^

opportunity of personal hearing ^to the 

‘ therefore :alldwed by. setting aside-

■■'s'ervice' with the. ■ ,

that'
..i, •'

' Inquiry Officer had given1 an
••-I

I

i' appellant. The appeal .ih ;hand' is
''" jfPpugned^idfdellThiPpiieliaritij^ -in

■ thei'i
J*,

;
Vl
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r

c

the respondents to conduct de-nbvo' .inquiry scrictly in

receipt of copy 

^ considered, :tb 

■ Parties are -left

directions to.

Law'&^Ru’les.within 60 days 

of ..this judgernent failing :Which the , appe si 

hSvfi. been ■neihstated ..ih'.service‘.with all back ben

• ■accordance with the
i i','

t^fae^r^thelr^oWhvcoits.'rFile be consignsd tp fecofd robm;•

•'a; • t

court in Peshawar] and g/Veri under bur■ Pronounced in \open ■

■h^ds and seaLof'the Tribuha!:this ll^'^ day bf-May/ 2022

-■8.
«

;
%

.*> ;•
i.*

•y *' •*

■tk
'-vv'")'

nvv
■n (KALIM ARSHAD KHAN) 

Chafrman
y •4 .

iV. .• ■

Vbb-
i! iJi

i;. y
\ .;/

A• ;
}.■:■ N

(FAR^EHA PAUL) 

Member (E)
j

y

;^;ner .

PaiayAVci.^'.,;.

•Kiivjfe ^ VI.*

I

I
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punishment^of''S2l HO

absented from lawM duty w.e.f 12.02,20211 tilfttieLle oftemSal.^'^"

*i ’

above mentioned P^tia.war against thfe
I Peshawar
j ■? '

I application ^along^i?''court%,^"n''"'' submitted an
iTribunal ordered® that "Jho the/ Hon'able Service
ise^tmg therefore alGowed hy
servfice wStlh! ttihie dorectDoo f(n ^PpeBflaimt(qis re-go'stated m
emquorw stricHw m respondents to coodoct de^novJ
W toe reoeiot * R^Je^ witoin 60-SaI^
shaH be coLidered to 'have appellant
back benefits," ^ re-instated in service with all

.i:

approval 'w/^rpn°Vv^ri opinion Ri kinri

Lpdinq of the de-novo Prnrpprfinnc MLLbe decided after rerPiwin
r* •

Cf- {.. I:c
.•••■'/

SUPERIMTE 
HEADQUAR'

—/ Dated_^ / ^ /?n7?

/PA/SP/dated Peshawar the/‘^'?:/7n?? 

Copy of above is forwarded for information & n/action to;

0 ncD/uo^'^^' Officer, Peshawar.
2. DSP/HQrs, Peshawar.
3. Pay Office^
? oSlfconcemod””"'”'"’ “dP^^ntalloie,

5/?A cr op POLICE 
, PESHAWARAr.

r.

f^rV-

1.

0 ,

ri

.

■5-< .
r.

’■

■J

Ii 1
\ 7
■\ I

i
I4
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i^TiMAB- MOTSC^
0

» .
, Police Peshawar, as 

Pi5cr1nlinnrv RulCSSSSisSuiM*-'
S?'=./S.tlons l.«led a#ln« »ou ;

: The Enquiry Officer, DPO to'/ber 

dedartfneiital proceedings 
niiriiqhment for the chargew-^'-s-—

of allegations.

for' . rnalor
in the .,

■;>

• V'i
rnnstabie ^. ; '

••i

• /
i i

Mu
sal'cl enquiry report. fl

\nac: decided to irhpase upon you the
' Poilcev- DiscipUnary :Ru.es ,

;
,V.-And as competent authority 

. .ipenalty'Of minor/major punishment und

. 1975. •••:
; •.

:■ '.i- .■■■

wtnetheryou desire to be heard in person.^ ■,.K,n.7 days of its rebelpt,- 

If no replv to this notice's presuhied that you have
7„Sn»Tppt1n"n”lS =«e « .x-P»« =«“

,,agalnst:.you.

;!:

i'l
1: ;

i-i

Hi- l
i.

• • IT ■;■

•h
• :

SlJPERINTE®l''^C^^ POUICE, ,f HEADQUiW?^,\eSHAWAR ■ ; .

'Peshawar the —J ■■■

; '

Vi-

:yPA, SP/HQrs: dated ':

official ci'.'ncerned
No._

i

: Copy to;
\

:
\
!vi I;
!• •! . . ;

•k

;

.T
1 .. %

.'■ /r.• 'i' ■'■

?;
. A..............

;
i



iE^acrgrifmairi*Jal

. To,
-=

r ...'•■•• ■SP Headquarters, 

Peshawai-.
:

. 0 !•*
TTTNAT. SHQ-W TAtTSE NOTICIS AMP ITS REPLY,Subject:

’ Respected Sir, .
;■

1. In reference to your notice No 3134/PA Dated 06/10/2022, Sir it is:submitled 
that I have already submitted.a reply to the show cause notice and I.also rely1 ;*

. on the same regarding the notice.
2. b this notice, it has been stated timt the DNO inquiry is submitted and the ■ 

allegations leveled have been proved, but with due respect, tire DNQ inquiry 
also not conducted as per the mandate of law, because neither any , 

statement of any concerned was recorded in ray presence nor opportunity of 
cross-examination was ever afforded to me.
Apart from tire aforesaid submission, the allegations leveled against me 
discarded by the court of law, Euid when tire allegations were not prpven, on
tire same no punishment is required for imposition. . ^

4. More so, theHon’ble Tribunal had given sixty days of time for completion of 
the DNO inquiry but the same was not conducted in the target period, so
subsequent proceedings would be of no legal effect.

5. Since as directed reply to the final show 'cause notice is submitted v{ell witliin 
time and the request for dropping of the same and exonerating me bom the 

baseless charges..
It is therefore most humbly requested that the notice imhand be vacated and I 
will be exonerated from charges.

was

r

were3.;* ■

:
:

:
i .

.-<■;
i

6.

Tha nk you
;

Dated: 10/10/2022

\
Your Sincerely, .■

NusratDllah,
iNo.4356.i

I '
i I >

* )*

f

I
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This office ' order relates;to.:,;!the; disposai':;pfy;;da-novo,:enquir^ 
against Constable Nusrat ichari^NOi4356:of :G5bita^itV;;:P6iice:Peshawar. on y; ;
the charges of ■JhvoivementiTih ^criitilnar Tase dated ;
10.02.2021 ,u/s:9(C)^^CN5A-PS-ANF;:;LahaOre;;&:disd;:^Bsent^^ "
duty w.e.f 12.02'20211 til! i.e dismissal'

Inflight of^Thev;birect:i6hsycifiHon'blb;iSdn/
Pakhtuhkhwa ;vide;sefvice:^apbedlv[slb^889/2d20/ifb|l6wed.:b^:;i^ of

ylGP/ Khyber Pakhtunkhwa/vConStable-: Nusfat khah 
■ Instated in :servlce foriitheypUrpose ,of::dendVdy;ertquiry i;v!dev;OB':No.l8 y. ■ , 
'datedy21.07;2022:The''Courtvjudgmenty,alohg;:Wit:h::dnqiJiryy:flieyhas been ■
■forwardedToytheAddilylGPyihternalrAcdduritabllitwBfdnGhJEPO'Peshawar y/ 
for.^ehdvo depaitmental enpulr^^^^^^^^^

je- ,

::Mf-::.Irriran Khany:PSP> :DPO^-KhVberywas;vappo1ntedvas>Enquiry .. 
dfflcer- by the-AIG Internal :AccduntabilItyi.l<hyber;:Paichtunkhwa 

■ ’6^ outcdmeyof the denovb:;enqUIryymayybexdnhmuhlcafedybef^ .; T
.t3f;fornria! order:for:the pdfusal:bf.JGP;KPRi';Thd;bPG^;Kp^^
yenqpiry; proceedihgsyand:yStibmittedyhis' finding/reppf^:';that^'the defeuiter ■
■.officiahhas^been^dcquitteddhTheicriniihaldaSedut/hefailedytbprpvide.apy';
,cogeht::evidencs/reasbh bf:;his-presence^ihldhOreyWhlleihewas on duty.]h.;• 
VPolicey Lines Khyber.:-rTheT:EnquIry ; OffUyef: furthe
■punishmentof■yd!smlsSci:^:'tTprh vservict!T for;ythe ^defaulter ;bfndai::yide'

.•Tattathed;enquiryTeport ''• ' '' ^

:

: Upon the finding^of;E:0;::he was issued;:fihd(i;siibWycai!se;not!ce
Which: heVreceived ^Si' replied:-He :was ;alsb ediied^®h^rdV:!rT^

O.R i.e 03.11.2022 but-his explanatiomfc^^
.•'•To •

■:

In light of the recbriimendations of jE.6' and directionsyof AlG 
Enquiry:' Internal Accountability :. Khvber.'.PakhtU'hkhwa'^VGonstable : Nusrat ;

No,4356 is hereby, awarded the nriaTor Punishment: of dismissal from
; : service with immediate effect under.: Pblice:: & - Di^^^^ 1975.

■ '."Hence, the intervening period i.e iperibcr of absencevU'yo service, is .... ...
'.' treated as without pay., y

:

H pCFPQliCt'.::'.' 
.'PESHAVVAR '

.. SUPERINTEf^ 
;'t;'':h^adquarte

• .TT ■
No. /PA/SP/dated Peshawar the' : 7. ^

"■■OB. NO:' / Dated"
s

. A

Copy of above:is forwarded.for..infbrrnatiori;;&'.h7actlqn to:; y..:.'.

■. ■ V 1. The Capital City-Police'Officer;. Fy-;ishawa'r;y-;
2. The AIG Enquiry;;Internal'Accbifitabilityykhyber Pakhtuhkhvva
3. PA to W/CCPO,-Pesha^v3r;,..y ;f Ty;---/V-T-y-y'^ "
4. DSP/HQr5,:Peshawar...y-.y:-.
5; Pay OfficeyOASlyORC &;fNiC alPng-wIth^cprriplete:.depantr0enta! '

■; file.
6. Official concerned, y,.

I
\

r \

*t

;

I
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To

Capital City Police Officer, 
Peshawar.

!

APPEAL AGAINST OB NO. 2967 DATED 09-11-
2022 OF SUPERINTENPANT OF POLXCE

WHEREBYHEADQUARTERS PESHAWAR
f. ■

APPELLANT WAS DISMISSED FROM SERVIC E
\

AND THE INTERVENING PERIOD I,E. PERIOD OF
ABSENCE & OUT OF SERVICE IS TREATED AS
WITHOUT PAY!

Respected Sheweth;

(
1. That appellant was enlisted as Constable in the year 1994;.,

2. That FIR No. 10 dated 10-02-2011 Police Station ANF,Lahore was 

lodged against appellant along with two others U/S 9 (C')'CNSA.

3. That on the said date, 10-02-2011 appellant was af'rested by the
ANF staff and was remanded to Judicial Lockup at LdtiOre. '

;
4. I That after completion of the investigation and recording of 

, evidence in procontra in the case, appellant was convicted by 

the Learned Session Judge / Judge Special Court CNS^ Lahore
• . ' : • ; -i i ;■
vide judgment dated 21-05-2014 sentenced him to death and

I

with fine of Rs. One million or in default thereof to undergo three 

years SI.
■■ ^

5. That on 03-06-2012, appellant was dismissed from, service from 

the date of absence from duty by SP Hqr: Peshawaf
i\ ■

6. That on 24-05-2014, appellant filed appeal in the Lahore High
; ' ■' • ‘T -i

Court, Lahore against the aforesaid judgment for setting aside tj^e 

conviction and sentence which came up for hearing.,,pn^ 12-09- 

2019 and the hon'ble court was pleased to allow the appeal, the 

conviction and sentence of the appellant etc was set-aside and 

they are acquitted from the baseless charges. 5

(

i
i



■t

s\■ *
.

21-11-2019, appellant
reinstatement in service which was

i y submitted appeal before the 

rejected on 19-That on . 
authority for

7.

12-2019.

orders, appellant f(l^- Servicethe said impugnedThat against
Appeal before the hon'ble Service

11-05-2022 for disposal and then

8. Tribunal which cafne up for 

the hon'ble Tribunal
hearing on

pleased to accept the same in the following mannei^;-
was

The appeal in had is, therefore, allowed by setting
, The appellants is

with directions to .the
aside the impugned orders.

service
conduct de-novo inquiry strictly in

reinstated in
■respondents to

& Rules within 60 days ofaccordance with the Law
ipt of copy of this judgment failing, whichjthe

considered to have been reinstated
the rece
appellant shall be 

in service with all back benefits.
I ; c. ‘

That the said judgment was remitted to respondents;! on 03-06- 

2022 for compiiance but no heed was paid to the same to do the 

needful within the given.time, so they extinguished tljeir right of 
further probe into the matter and then made futile exercise in the

9.

case. ;

reinstated in serVipe for the 

• Peshawar and,reported for
21-07-2022, appellant wasThat on

purpose of de-novo enquiry by SP Hqr: 
duty on the said date i.e. 21-07-2022.

10

V

■served withThat on 06-10-2022, appeilant| was straight pay 

Final Show Cause Notice by R. No. 01 which vyas r^|led pR IG-

2022 and denied the allegations 'with cogent reasons. ^

11

lo

in dismlsseci from 

and period of absencp snd out of

service was treated as without pay by SP Hqr: Peshapfr.
i;

alia on thp, following

09-10/11/2022, appellant was againThat on12.
service with immediate effect

iT

this departmental appeal, interHence 

grounds:

T'
*;
1.



'3 •s;
f

f; :
V. ijsa9‘- V

h ■GROUNDS.

'• • ■ f =' ■ ■

a. That in the. earlier round too, the matter was not dealt with .by the 

authority as per the mandate of law and then for the reason the 

appeal was accepted by the hon'ble Tribunal.

b. That the authority was given opportunity of de-novo epquiry but 

the same was again not conducted as per the manda,te of law 

because neither any statement of any concerned was^ recorded 

nor appellant was afforded opportunity of cross examination.

c. That in the judgment, 60 days was given to the authority to 

conduct the enquiry as per the law and rules but no such efforts

.i

were made and the enquiry was not conducted within the 

!prescribed time,
f ■

so authority extinguished her right "and the 

subsequent exercise was of no iegai effect. •;>: 1

d. That in the impugned order , dated 09-1,1-2022,T doable 

^punishments were awarded to. appellant, i.e.

service and intervening period as well as out of service period Was 

^reated as Without pay.

That the impugned order is not per the mandate:-of'iaw;and 'is 

Dased on maiafide.

dismissal fr'dm

•;:

e.
i

■ ' AIiT ■ tf :

It is, therefore, most humbly requested'that the Jriiipughed 

order dated 09-11-2022 of SP Hqr; Peshawar be set aside and 

appellant be reinstated in service with all back benefits. r

I- :
;Appellant ■ i

cV

r, •,
I”. ■Nusrat Ullah

S/0 Dilawar Khan
r •

Ex- Constable No.435’6
Police Line, Peshawar>

Dated 06-12-2022 Cell No. 0334-9048149

s
1.
■1

:V
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