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10.04.2023 • As per direction of the Worthy Chairman ihe i
,

present appeal is fixed for preliminary hearing and 

decision on office objections' before Single Bendi at | 

Peshawar on 11-04-2023. Counsel for the appeilant be | 

informed accordingly
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Respected Sir/

It is submitted that the present appeal was received on 27.03.2023, which 

was returned to the counsel for the appellant for removing objections (riag-A). 

Today i.e. 04.04.2023 he re-filed the same without removing the objection no.l &

2.
i

The appeal is now submitted to,.your.honor under rules 7 (c) of the Khyber 

Pakhtunkhwa Service Tribunal rules 1974 for appropriate order please.
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Worthy Chairman
.
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The appeal of Mr. Shahid Ali Horest-son of Muhaminad Nabi Guard Oraic'ai Fores!. Range 
Fore.st Division Hangu received today i;e: 6h 27.03;2d23 is'incomplete on the foliov/ing .score 

which is returned to the co Counsel for the appellant for completion and rc.submi.-^sion svithii: . 
IS d.ays. . ^ .1 'r

.1- Copy of dismissal-order mentioned in the m.erho of appeal is not atFac;Sec! vciih the 
appeal which may be placed on it. i v

2- Copy of departmental against the dismissal order is not attached wit!-’the appeal.
3- Annexure-A of the appeal is illegible which may be replaced by legible/be'ter one.

to ./S.T,No.

ho ^ 72023Dt.
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REGISTRAR 
SERVICE TRSBU'NAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.
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BEFORK TOE nni¥01JRABLE SERVICE TRIBUNA1..KHYBEE
PAKntiTiyKnwA peshawar.

of2023

Sahid Ali Forest Guard Orakzai Forest Range Forest Division 

Flangu

appellant

VERSUS
Secretary through Government Environment Forest and 

^ World Life KPK Peshawar.

Conservator of Forest Merged Area Pesha:war.

1)

2)

Chief Conservator of Forest, Central Southern Forest 

Region-I Peshawar.
3)

RESPONDENl'S•••••••••••

INDEX
PagesAnnexureS.No. I Description of documents 

Memo of Appeal with 

verification . 
Application for 

condonation of delay 

Addresses of the parties
Affidavit ____
Copy of Judgment_____
Copy of the judgment of 

High Court
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Peshawar 

Peshawar 

Copy of impugned order 

Copy of Depailmental 

Appeal__^___ ■
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Through
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Rooeda Khan 

Advocaties High Court
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BEFORE THE HONOTIRABLE SERVICE TRIBUNAL.KHYBER
PAKHTTTNKHWA PESHAWAR.

Appeal No. of 2023

• Sahid All Forest S/o Muhammad Nabi Guard Orakzai forest 

Range F orest Diy r sion Hangu
appellant

• \

VERSUS
Secretary’ through Government Environment Forest and 

World Life KPK Peshawar.

Conservator of Forest Merged Area Peshawar.

Chief Cons ervator of Forest Central Southern Forest 

Region-I Pesihawar.

1)

2)

3)

RESPONDENTS••••••••

APPFAT TTNHFR SECTION 4 OF THE KPK 

SERVICE TRIBUNAL ACT, 1974. AGAINST 

-THP npiAFR r>A TED 0^/1272021 WHEREBY 

THE APPELLANT WAS REINSTATED IN HlS
Service and the intervening period 

03/09/2019 TO 16/09/2021 -----(743W.E.F
FROMdismissalDAYSIBETWEEN _____

SERVICE AND REIN STEMENT IS HERE BY 

TREATED AS ( OaVE WITHOUT PAY} 

AGAINST WHICH TRE APPELLANT FILED 

departmental APPE3AL dated 23/12/2021 

WHICH HAS NOT BEEIV DECIDED WITHIN 

THE STATUTORY PERIQ^jL

PRAYl^R:

On acceptance of this Set'vice Appeal the
the extent ofimpugned order 08/12/2021 to 

intervening period w.e.f 03/09/2019' to 16/09/2021

may kindly be set aside and the said period may
udty with allkindly be treated as full pay spent on

.
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which relief deemedAny other remedy
appropriate in the circumstances of the case 

specially ask for, may also be granted to the

not

appellant.

Respectfully Sheweth:

Short Facts given rise to the present appeal are as uiider:-

The appellant respectfully submits as under:

1); That the appellant is working in Forest 

Department as Forest Guard since long time and 

after appointment the appellant perfumed his duty 

with full devotion and hard work and no 

complaint whatsoever has been,made against the 

■ appellant.

That while posted as a Forest Guard Aurakzai 

District a false and fabricated criminal case FIR 

No. 46 U/S 9-C (GNSA) dated 10/11/2015 Police 

Station ANF Kohat has been lodged against the 

appellant.

. : 2)

That in the above instant case investigation was 

completed and challan was submitted for the trail 

of accused and ultimately, the Hon' able Special
. j < *

Judge GNS Peshawar Judgment dated d 0/07/2019 

and convicted the appellant and sentenced to 

redress imprisonment for life and also burdened 

with fine of Rs 10,00000/- (one Million) each. In 

default of payment of defaulter of fine defaulter

3)
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accused suffer SI for one year. (Copy of Judgment 

as attached as Annexure-A).

4) That the appellant left aggrieved by the said order
V • *

invoked, the jurisdiction of Hon' able Peshawar 

High Court Peshawar by way of filing criminal' 

appear No 919/2019 against the conviction 

Judgment dated 10/07/2019 by praying that the 

impugned Judgment dated 10/07/2019 may kindly 

be set aside and the appellant may very graciously 

be acquitted of the charges leveled against him so 

as to met the end of justice.^ .

That the Hon' able Peshawar High Court. 

Peshawar vide order Judgment dated 16/09/2019 

accepted the appeal, conviction and sentence 

rendered by the special Judge CNS Peshawar 

Judgment dated 10/07/2019 was set aside and the 

appellant was ordered to be acquitted of the " 

charge and released him forwith. (Copy of the 

Judgment of Peshawar High Court Peshawar is 

attached as Annexure-B).

5)

6) That after the acquittal the respondent 

Departnient reinstated the' appellant ■ on 

08/12/2021 with immediate effect and intervening 

period from w.e.f 03/09/2019 to 16/09/2021 (743 

days) between dismissal from service and 

reinstatement is hereby treated is leave without 

pay. (Copy of impugned order is attached as 

Annexure-C).
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That the appellant being dissatisfied by the said 

order dated 08/12/2021 to
7)

the extent of

intervening period w.e.f03/09/2019 to 16/09/2021 

filed Departmental Appeal on 23/12/2021 which 

decided within the statutory period.
attached as

has hot been 

(Copy of Departmental Appeal is

Annexure-D).

That the appellant now filed this appeal before 

able Triiinal interalia on the following
8)

this Hon' 

grounds..

CROUNPS or APPEAL

the respondents have not treated theA). That
appellant in. accordance with law rules, and

clear cut violation ofpolicy which is a 

Article-04 of the Constitution of the Islamic
of Pakistah 1973 therefore theRepublic

intervening period 03/09/2021 to 16/09/2021
service anddismissal frombetween

reinstatement is hereby treated as leave
is not sustainable in the eyes otwithout pay is 

law..

appellant has not been treated 

accordance to law and rules and also 

54-A of fundamental rules.

C). That the
violation of



/ -b

P). That the order of respondent Department
period 03/09/2021 to 16/09/2021

to :

the extent Dt
as leave without pay is illegal, void ab initio

and is also liable to be set aside.

Court ofE) That as per Judgment of Supreme 

the employee who was mPakistan
reinstatement into service shall be allowed

back benefits only escption to this rules in 

that if the employ is remain gainfully during 

intervening period shall not be allowed that.

the appellant , would like to seekF). That
permission of this Hon' able court tribunal to

grounds at the time ofadvance some more 

arguments.

G). That according to the Judgment passed in 

Service Appeal No 1098/2015 decided on 

08.11.2017 and Service Appeal No. 669/2014 

25/10/2017 by , this Hon' able
entitled for full

decided on
Tribunal, A Civil Servant is 

salary for a period spend between dismissal 

and reinstatement if he is dismissed on the

grounds of involvement of criminal case.

In the view of above narrated facts and 

grounds. .



/
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Any other grounds will be raised at the time 

of arguments with prior permission 

Hon'able Tribunal.

J). .
of this

• It is therefore most humbly prayed on acceptance

of this Service Appeal the impugned order 08/12/2021

to the extent of intervening period w.e.f 03/09/2019 to

16/09/2021 may kindly be set aside and the said period
duty with ally kindly be treated as full pay spent on 

back on consequential benefits ^
ma

V >
V

Tlivougli

irUllah Khattak

Ro^a Khan
Advocates, High Court, 

Peshawar.

K:
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BEFORE THE HONOURABLE SERVICE TRlBlJNAL.KnYBER 

PAKHTIINKHWA PESHAWAR.

of2023Appeal No.

Sahid Ali Forest Guard Orakzai Forest Range Forest Division 

Hangu

APPELLANT«•••••••• <

VERSUS
Secretary through Government Environment Forest and 

World Life KPK Peshawar.

Conservator of Forest Merged'Area Peshawar.

1)

2)
V .

Chief Conservator of Forest Central Southern Forest 

Region-LPeshawar;
3)

RESPONDENTS•••••••••••

APPTACATION FOR CONDONATION OF DELAY (IF
■ ANY).

Respectfully Sheweth

That the petilioner/appellant has filed the accompanied 

appeal today in which no date has yet been fixed.

2) That petitioner/appellant has a good prima facie
and is hopeful, for its success and the grounds 

mentioned in appeal may be treated as integral part of 

this, application. , .

1)

case

come under theThat the dispute of the appellant is 

definition' of financial matter against which
3)

no

limitation has been run.
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v
4) That the appellant has not been treated according to 

law and rules as such violation of Rule 54-A of 

. . fundamental rules.

5) ■ That the appellant has already been acquitted from the 

charges level against him by the court concerned.

6). ' That 'there are many Judgment of the Supreme Court
that cases should be decided on merit rather than on 

technicality. ;

. It is, therefore, , most humbly prayed that 

acceptance of this application the delay if any may be 

condoned in the interest of justice.

' on

,rPetitiorief /Appellant
Through

Kabunjllah Khattak

'^^^ooeda Khan 

Advocates, High Court 

Peshawar

I
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RFFORF THF. HONOURABLE SERVICE TRIBUNAL,KHYBER
PARHTTTNKHWA PESHAWAR.

of 2023Appeal No.

Sahid All Forest S/o Muhammad Nabi Guard Orakzai Forest 

Range Forest Division Hangu
appellant

VERSUS
Secretary through Government Environment Forest and 

World Life KPK Peshawar.

Conservator of Forest Merged Area Peshawar.

1)

2)

Chief Conservator of Forest Central Southern Forest 

Region-I Peshawar.
.3)

RESPONDENTS

A nnRFSSFS OF THE PARTIES
Appellant

Sahid Ali Forest S/o Muhammad Nabi Guard Orakzai Forest 

Range Forest Division Hangu

Respondents
1) Seeretary through Government Environment Forest and 

World Life KPK Peshawar.

Conservator of Forest Merged Area Peshawar.

3) Chief Conservator' of Forest Central Southern Forest 

Region-I Peshawar.

2)

V >

Appellant
Through

dllah Khattak

Advocate High Court 

Peshawar
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BEFORE THE 110\01JRABLE SERVICE TRIBUNAL^KHYBER 

~~ P/jKWTITWKRWA PESHAWAR.

of2023Appeal No. ^

All Forest Guard Orakzai Forest Range Forest Division. Sahid 

Hangu

APPELLANT• •••••••• •>

VERSUS
Secretary through Government Environment Forest and 

World Life KPK Peshawar.
•'.'•I-

Conservatpr of Forest Merged Area Peshawar.
/ . \ ^ 

Chief Conservator of Forest Central Southern Forest 

Region-I Peshawar.

1)

2)

3)

RESPONDENTS• ••••••••.••

affidavit

Sahid Ali Forest Guard Orakzai Forest Range Forest Division
oath that the

I,
Hangu do hereby solemnly affirm and declare on 

content of the above application are true and correct to the best of 

and belief and nothing has been kept secret andmy knowledge 

concealed from this Hon’ble Tribunal.

D^ONENT

Identified by

KabeNJllah Khattak
&

RoeeaarlGian
Advocates High Court Peshawar
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XBEFORE THE PESHAWAR HIGH COURT, PESH R.

a iK
/2019Cr.A No;- _

Ahmad Asker S/o Ghulam Asker R/o Dary Satar 
Kaiy, P/o Kelapa Tehsil Lower District Orakzai, 
Now Confined at Central Jail, Peshawar.

/

Accused/Appellant

Versus
The State

....................... ..............Respondent

APPEAL U/S 48 OF C.N.S.A, 1997 AGAINST THE
ORDER/JUDGMENT- DATED 10/07/2019 PASSED BY
JUDGE SPECIAL COURT (CNS), PESHAWAR WHEREBY
THE APPELLANT WAS SENTENCED TO LIFE
IMPRISONMENT WITH FINE OF RS. 10,00.000/- OR IN
DEFAULT OF PAYMENT OF FINE HE SHALL SUFFER
FURTHER UNDERGO ONE YEAR SL BENEFIT OF SECTION
382-6 CR:P.C IS EXTENDED.

Prayer:-
On acceptance of this appeal, the impugned 

order/judgment dated 10/07/2019 may kindly be set- 

aside and the appellant may kindly be acquitted.

Respectfully Sheweth:-

That the local police have arrested the appellant in the 

above noted case.
1.

2. That the prosecution has submitted the Challan before the 

court and recorded the statements of Pws.

iOUA'-

Cl?.,17Jbi

• s



juDQiKirraffiST 

IN TOE fflSS COURT,
PESSAYlMi

JUDICIAL DEPARTBffiNT

JUDGMENT

CnAppeal No. 919-P/2019
Date of hearing: 16.09.2021 
Appellant: . (Ahmad Askar) By Mr. Asfandyar Khan, 

Advocate.
(State) By Mr, Waqas. Khari Chamkani, 
Special Prosecutor, ANF.

' \

Respondent:

S M A'll'lQUE SHAH. J.- This single judgment

shall dispose of the present Criminal Appeal No. 919-

P/2019 filed by ^peilant namely Ahmad Asker son of

Ghulani Asker and; Criminal Appeal No. 1030-P/2019

filed by appellant Sahid Ali son of Muhammad Nabi

against their conviction and sentences awarded to them, as

. both the af^eals are the offshoots of one and the same

impugned judgment dated 10.07.2.019 rendered by the

learned Judge Special Court (CNS) Peshawar, in c^e FIR

No;46 dated 10.11.2015 under section-9 (c) of Control of

Narcotic Substances,/Act, 1997, registered at Police

Station Anti Narcotic Force, Kohat, whereby the appellants

were convicted and sentenced as follows;
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i. Under Sectioi]>9 (c) of CNSA to suffer 

rigorous imprisonment for life and also to ' 
pay fine of Rs.10,00,000/- (one miliion) each 
or in default, of payment of fine, defaulter 
accused shall suffer further SJ for one 
year. .

u. Benefit of section-382-B Cr.PC was 
extended to the appellants.

2. The brief and essential facts of the prosecution case

are that on 10.11.2015 Incharge of the,Police Station

received spy information to the effect that Ahmad Askar

‘ and Sahid AH are involved in the business of narcotics and:

having huge quantity of narcotic are present in house

No.51 Sector C-1, KDA, Kohat; that on receiving such

Mahmood-ul-Hassancomplainantinformation

Inspector/SHO alongwith Subedar Liaqat Ali, Hawaidar

Murad Ali, constables Ibn-e-Amin, Rizwan, Abid Hussain,

Zawaf Hussain, Noshad Ahmad, Ikhtiar Hussain, lady.9

constables Haseena, driver Zia-ur-Rehman, Riaz Khan and,

the informer came to the said house in official vehicles.

skillfully opened the door of the house, wherein two

persons were found present, who were apprehended; that 

on query they disclosed their names as Ahmad Askar son

of Ghulam Askar and; Sahid Ali son of Muhammad Nabi;V .
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that they accepted presence of narcotic in the house and;

s-/- led the raiding party to the Baitak of the house and; at their

pointation 30 packets charas contained in plastic sacks

lying underneath the bed were recovered; that on

weighmenf each packet of charas came 1200 grams; that 

sample of ten yarns' from each packet of charas was 

separated for chemical analysis, sealed into parcels No. I to 

30 while the remaining quantity of charas were sealed into 

parcels No.3l & 32; that the complainant arrested the 

accused, took into possession the recovered charas through 

ly memo EX PW 1/1, prepared the site plan EX PW

drafted murasila EX PW 1/2 and sent the same

throu^ constable Naushad Kh^ to police station for

registration of case FIR against the accused.

On completion of investigation, challan was put in 

Court against the appellants. Formal charge was framed 

against them, to which they did not pkad guilty and

recove

. 1/3,

3.

claimed trial. -

In order to bring home chaise against the appellants.4.

the prosecution produced as many as four PWs.
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■ 5. On closure of prosecution evidence, stateihents of

accused under Section 342 Cr.P.C were recorded wherein

they denied the allegations leveled against them. Appellant

Ahmad Askar opted to record his statement on oath within

the meting of section-340(2) Cr.PC and also to produce

defence evidence; while appellant Sahid Ali waived his

right of adducing evidence in his defence as weir as

recording his statement on Oath.

6. On conclusion of trial, after hearing the learned

counsel for the parties and appraising evidence on the file.

the learned trial Court through the impugned judgment

dated 10.07.2019, convicted and sentenced the appellants? .

' as mentioned in the opening paragraph of the judgment. 

Feeling aggrieved from their conviction and sentences, the 

appellants have filed thefr respective criminal appeal

before this Court.

We have heard arguments of the learned counsel for 

the parti^ and perused the record with their valuable

7;

•

assistance. ,

8. The complainant/seizing officer (PW-1) in the 

murasila has not mentioned that on the pointation of
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accused-appellant Ahmad Askdi he raided the hotel of Seth
• •'•w

S^fuUah Khan Bangash; however, in the recovery memo

EX PW 1/4, it is mentioned that accused-appellant Ahmad

Askar is residing in Seth Saifiillah Khan Bangash Hotel;

Kohat, since 07.11.2015 and his car bearing registration

No.Riy-1214 has been parked in the paridng of the said

Hotel and; accordingly, the accused led the police party to

Room No. 12 of the said Hotel, wherefrom the Ignition Key

of the car was taken and thereafter the car was taken into

possession. PW-1 also recorded statement of Syed Nadir

Shah, Hotel Manager, who also provided photocopies of

register consisting of 09 pages (EX PW 1/7) to the I.O and;

at page No.8 the time of check-in of accused Ahmad Askar

on 09.11.2015 is 06.30. This witness further stated that the

Hotel Manager handed him over the hotel record on

10.11.2015 in the hotel in the presence of Nowshad,

Ikhtiyar Hussain and other member of the party. Nowshad

PW-2 in cross examination also stated that; "It is correct

that the I.O had recorded the statement of hotel manager

in my presence. " The seizing officer in cross examination

for accused Ahmad Askar, admitted it correct that as per

^n^ER
UtatL&fiuj)
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the judicial record the accused Ahmad Askar was staying

in room No.12 of the said Hotel. PW-1 in his cross

examination stated that there were apprehension of

narcotic being removed and escaping of accused; but,\

despite taking quick action, he stated that he consumed

round about one hour after receiving information in the P.S 

and; that they directly proceeded to the spot from the P.S,

the distance between P.S and spot might be 8 to 10 kms

and; consumed hdf an hour in reaching to the spot. In

examination, he further stated that; “I did notcross

associate any private person in the raid except the I

not previouslyinformer. The place of occurrence 

known to me. I cannot give the number of houses, present in

was

KDA colony. .... / prepared the site plan myself. I did not 

mention in site plan that what was situated at the west of '

spot of occurrence....... It is correct that house in question

consist of two gates and I entered from the gate near point 

(c) in the^ site plan. There are four rooms in the lower 

portion of the house in question including betak 

not mention specifically and individually the points ofPWs ' 

in the site plan...... 1 did not record statement of any

I did

i

I

STEA
e:■i

mL



7

private person with regard to ownership as well as

■ occupation of house in question. Volunteered that no one

private person was available there.” Noushad PW-2, the

marginal witness to the recovery memos as well as 

member of the . raiding party, in cross examination stated

that; “the house in question was vacant one...... I know.

about only one door of the house in question from where 

we entered it, however, I do not remember of any other

door. I do not remember that how much rooms were therei

in the house in question.... As no one was present in the

street that is why no statement of any private person was 

recorded by the I.O. The site plan was prepared in my. 

presence. I do not remember that who told the LO about 

the surrounding houses owners name as mentioned in the

site plan.” However, the I.O in the site plan EX PW 1/3 

has shown two houses except die house in question and the

names of; its owners have been mentioned therein 

specifically and; besides the above, no specific point of the 

raiding party has been mentioned in the site plan.^The I.O 

further admitted it correct that accused Ahmad Asker is

neither owner nor tenants of the house in question arid that
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the house in question is not owned by any relatives of the

;• . O' accused Ahmad Askar and; that no relative of the accused

Ahmad Askar -is the tenant in the house in question.

Regarding inform^ion received by the A.D Excise, the

' Seizing Officer PW-1 in. cross examination stated that; '7
. ■ ’ , .A

got information in the PS from AD/lncharge Ghulam 

Muhammad. It is correct that I was not informed directly
n

by the informer arid I was informed by AD, however, the 

informer was present in the PS who accompanied us .to the 

spot. AD did not visit with us on the spot. 1 was informed at 

about 08.00 dm: I did not make entry in D.D when I 

received information, however, I made my departure 

regarding the information in the D.D. The extract of D D 

is not available on file." PW-2 in his cross examination 

Stated that the raiding was consist of 12 personnel 

except the informer; but, it is strange to note that only the 

of six prosecution witnesses have been cited in the

/

■»•

I

names

calendar of witnesses. '

Shakeel Khan HC (PW-4) deposed that on receipt of 

murasila, he incorporated its contents into FIR EX PW 4/1; 

that after arrivi of the I.O he handed him over the sealed

9.

\
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parcels of samples, sealed remaining case property.

• • . personal search of the accused as per recovery memo, case 

- vehicle alongwith key, application to the FSL, he deposited 

the case property ete in the MaUchana of the PS and parked 

the case vehicle in the premises of the PS, made entry in

11.11.2015 he handed over 30register No. 19; that on 

sealed parcels of charas. each ten grams, alongwith

application of the 1.0, copy of FIR, recovery 

raseed-e-rahdari to constable Ibadullah for taking the same 

to the FSL, who after depositing the samples m the FSL, 

handed over him acknowledge receipt; but, the photocopy

memo,

of register No.l9 and that of receipt are not available on 

judicial ffle. Besides, the above FC Ibadullah, who took

dead; therefore, the authenticity ofsamples to the FSL, is 

FSL could not be established by the prosecution.

10. The prosecution produced Inayat Ali son of Sardar
»

Khan, Hussain Ali son of Qambar Ali and; Hakim Ali

the Court of Judicial h4agistrate-I,

son

of Ashiq Ali before 

Kohat for recording their statements u/s-164 Cr. PC and;

recorded. Inayat Ali inaccordingly their statements.

nt stated that he is attorney of Zafar Mehmood

were

hisstateme
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son of Dditiar Shah, who is owner of House No,51 Phase-

n, C-I KDA, Kohat, and rented out the said house @

Rs.8000/- per month on 15.10.2015 to one Hakim Ali son

of Ashiq Ali through Hussain Ali; while Hussain Ali

supported the version of Inayat Ali. Transfer deed EX PW

3/1 reveals that Mst. Bibi Zahida Khatoon w/o Syed

Muhammad Arifeen was the original owner of the said plot

and; the same was transferred to Zafar Mehmood. It is

worth to mention here that none from the above cited

witnesses has been produced before the trial Court to prove

that the accused-^pellants were residing in the said house 

during die days of occurrence and specifically at the time

y

of their arrest from the said house.>

Convict-appellant Ahmad Askar recorded his 

Oath within the meaning of section-340(2)

■ . .

11.

' y Statement on

Cr.PC, and; deposed that;

. “/ am innocent; the allegations against me 

totally false and fabricated. Iwas not arrested from 

the house mentioned above nor anything was 

recovered from me. Ido not know co-accused Sahid 

Ali. I am contractor by profession and was having 

government contract of construction of hospital at 

Baramzai Orakzai Agency. I came to Kohat for 

clearance of my bills pertaining to construction of

are

/
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hospital from C&IV Hangu, as there is no hotel in 

Hangu, therefore, On 07.11,2015 I have booked 

room in the Haji Seth Saifullah Khan Bangash Hotel 

and Restaurant in Kokat. Clearance of government 
bills is hectic/huge task so 1 remained in the hotel 

for few days. On 10.11.2015 at 0800 ami was in my . 
room when ANF officials came there and took me in 

their illegal custody from a hotel room alongwith my 

No.RIV^nM which was parked in the hotel 
parking and brought me alongwith my car to police 

station. Hotel record already exhibited in the 

evidence shown my arrest from the said hotel on 

10.11.2015 which is sufficient evidence about my 

innocence. The certificate regarding my contract 

about construction of hospital is exhibited D-1 and 

D-2: Similarly the bills regarding contract are 

exhibit DX consisting of ten sheets."

car

Convict-appellant Ahmad Askar also produced defence

witnesses namely Naib Ali as (DW-1) and; Tasawer Khan

as (DW-2). DW-1 deposed that;

‘7 have a general store at my village Beramzai. 1 

to Kohat for purchasing various commoditiescame
for my store. / came to Kohat on 09.11.2015 and 

booled room No.07 at Haji Seth Saifullah Bangash

hotel and restaurant. Hotel record already exhibited 

reveals the same. On 10.11.2015 at about 0800 am I 

came out of my room after hearing voices from 

outside, I saw that ANF officials four in uniform 

whereas three officials were in plain clothes caught 

hold my co-villager Ahmad Askar (accused) and 

took him alongwith his motorcar No.RTV-12l4
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already parked in the hotel parking with them. I 

know accused Ahmad Askar very well, he is my co^ 

villager. / know him from very close he is a 

government contractor and he is having a very good 

reputation he . was arrested from the room of the 

hotel in my presence I even ready to depose on Holy 

Quran regarding arrest of the accused Ahmad Askar 

' from the hotel room."

. ■

Likewise, Naib Ali (pW-2) deposed as under;

‘7 came to Kohat on 07.11.2015 for some of my 

personal work and booked room Nd.4 in the Haji 

Seth Saifullah Bangash Hotel and Restaurant. Hotel 

record already exhibited reveals the same. On 

10.11.2015 at about 0800 am I came out of my room 

after hearing voices from outside 1 saw that ANF
officials four in uniform whereas three officials were

in plain clothes caught hold my co-villager Ahmad 

Askar (accused) and took him alongwith his 

motorcar No.RlV-1214 already parked in the hotel 

parking with them. I know accused Ahmad Askar 

very will he is my co-villager. I know him from very 

close he is' a goyernment contractor and he is having 

ery good reputation he was arrested from the 

of the hotel in my presence. I even ready to 

depose on Holy Quran regarding arrest of the 

accused Ahmad Askar from the hotel room. "

a V

room

Askar produced12. Convict-appellant Ahmad

certificates EX D-1 & EX D-2 issued by Sub-DiVisional

Officer, C&W FATA Division, . South Kalaya, qua
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construction of 03-Nos Functional veterinary Dispensaries

• W in Orakzai Agency and; its completion by Ahmad Askar

son of Ghulam Askar on behalf of the original contractor

M/S Muhammad Ghulam Govt: Contractor and; also

produced the bills for payment for the works carried out on

such construction. Appellant Ahmad Askar in his
;

Statement recorded on Oath has specifically stated that for

clearance of the bUls, he came to Kohat On 07.11.2015

and; booked room in Seth Saifullah Khan Bangash Hotel;

that on 10.11.2015 at 0800 am he was in his room when

ANF officials came there and took him-in their, illegal

custody from the hotel room alongwith his car N0.RIV-

1214, which was parked in the parking of the said hotel

His stance qua stay in the said hotel and his. arrest from the 

said hotel was also supported by DW-1 & DW-1 in their 

respective statement They were lengthy cross examined 

: by the prosecution; but their statements could not be 

shattered. However, statements of the defence witnesses

remained intact qua the arrest of appellant Ahmad Askar

from the. said Hotel on 10.11.2015 by the ANF officials.

Besides the above, the Investigating Officer placed on file
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■ the photocopies of register qua stay of the persons in Haji

Seth Saifullah Khan Bangash Hotel, Kohat, EX PW 1/7

(consist of nine pages) which also supports the stance of

appellant Ahmad Askar qua his stay in the said Hotel from

\ . 07.11.2015 till 10.11.2015. The defence of convict-

appellant Ahmad Askar also got support from the

statement of PW-1, the seizii^ officer, who categorically

admitted that he procured the photocopies of register of

Seth SaifuUah Khan Bangash, Hotel, Kohat. and; that his

vehicle was also recovered from the parking of the said

« Hotel.

13. Now coming to the report of FSL (Ex-PZ) that;

whether the same fulfills the requirement of Rule-6 of the

(Government Analysts) Rules, 206\ or otherwise. The ibid 

report upon its perusal does not si^iify the test protocols 

that were applied to carry out the test; therefore, the 

mandatory requirement of law provided by Rule 6 has

its letter and spirit; the

not

been complied with in 

noncompliance of the ibid Rule would render the said 

report inconclusive, suspicious and untrustworthy and; the

same could not be relied upon qua maintaining the
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conviction and sentence of the accused/appellants in the

•• W
circumstances, as it lacks evidentiary vahxQ. 2019 SCMR

930 Khmr-Ul-Bashar V, The State and 2020 SCMR 196

Muhammad Boota V, The State and another. The \hi6

proposition was again reaffirmed by the august Apex Court 

in Qaiser Javed Khan^s case reported, in PLD 2020 

Supreme Court 57. The relevant portion^ is reproduced

below for ready reference;

**Now coming to the report of FSL (EX-PZ) that;- 
. whether the same fulfills the requirement ofRule,6 of 

the (Government Analysts) Rules, 2001 or otherwise.
The ibid report upon its perusal does not signify the test

protocols that were qppded to carry out the test; 
therefore, the mandatory requirement of law provided 

by Rule 6 has not been complied with in Us letter and 

spirit and; the noncompliqnce of the ibid Rule would 

render the said report inconclusive, suspicious and 

untrustworthy; which lacks^the evidentiary value and 

the same could not be relied upon qua maintaining the 

convkdon and sentence of the accused/appellant. 2019 

SCMR 930 Khair-Vl-Bashar v. The State and 2020 

196 Muhammad Boota V. The State andSCMR
another. PLD 2020 Supreme Court .57 Qaiser Saved
Khan V. The State through Prosecutor General Punjab, 
Lahore and another. The relevant portion is reproduced

below for ready reference;^

The Report of the Government 
Analyst in this case specifies only the 

tests applied and not the protocols 

thereof. The term ''protocol" has not 
been defined in the Rules. Its dictionary

6.
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^ meaning is: "A plan of scientific 

experiment of other procedure.^” It is 

also referred to as "the precise method 

for carrying out or reproducing a given 

ej^eriment^." These definitions are in 

line wUh the elaboration of the term
i ‘ '

' "protocol" given in Imam Bakhsh 

wherein the Court stated the expression 

"protocol" to mean an explicit plan of 
an experiment^ procedure or test It is 

clarified that "protocol" is, therefore 
recognized standard, method or plan for 

carrying out the test applied to ascertain 

the nature of the substance under 

examination. No test can take place 

without a protocol The Report of the 

Government Analyst must show that the 

test applied was in accordance with a 

recognized standard protocol. Any 

conducted without a protocol loses its 

reliability and evidentiary value. 
Therefore, to serve the purposes of the 

Act and the Rules, the Report of the
■ - Government Analyst must contain (i) the

tests applied (u) the protocols applied to
carry out these tests (Hi) the result of the

test(s). This sequence, for clarity and ^ 
better understanding can be envisaged 

as follows:

, a.

/ '

\

test

V •

Results of the 
test(s)

Protocols (applied to 
carry out the tests)Test Applied

Once the above three requirements 

under Rule 6 are contained in the Report of 
the Government Analyst, any ambiguity

7.
• ;

therein may be resolved by the Trial Court by
to sectionexercising its power under Proviso 

5i0, Cr.P.C. The said provision states that the
Court may, if it considers necessary in the 

interest of Justice, summon and examine the
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person by whom such report has been made. 
Therefore, the Trial Court while examining the 

said Report hos the power to summon the 

Government Analyst in case there is any 

ambiguity in the said Report and seek 

clarification thereof. This clarification can 

only be based, on the existing record of the 

Government Analyst atid does not. mean to 

allow the Government Analyst to conduct a 
fresh test or prepare another Report, for that 
would amount to giving the prosecution a 

chance of filling the gaps and lacunas.in the 

Report The trial Court must also be mindful 
of the legal position that the per se 

adnussibUity of the Report i.e. without 
examining the Analyst (expert) does not vouch
for its evidentiary value, as observed in Khair-
ul-BasAar. The Courts are free to examine the 

contents of the. Report and to assess its 

evidentiary value (weight), a matter distinct 
from its admissibility.

. '<w/

8.- The Report of the Government Analyst 
in the instant case does not specify the
protocols ofthe tests applied and thus does not 
meet the requirements ofthe law as interpreted 
by this Court in the cases of Imam Bakhsh and

'Khair-ul-Bashar (supra). The said Report 
cannot be relied upon for the conviction of the 

petitioner. Therefore, the petition is converted 

into an appeal and allowed. The conviction
and sentence of the petitioner are set aside. He 

shall be released forthwith if not required to be

detained in any other case.**

' 14. For safe administration of criminal justice the Court

is to appraise the evidence brought on record minutely, and 

if a single doubt arises there from, the benefit of which
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must be extended to the accused. It seems that the trial

Court wa5 influenced by the huge quantity involved in the

case and extended every possible benefit, to the

prosecution, in contrast to the true import of Section 29 of

CNSA. In such like cases, for the safe administration of
' ‘ i* .

criminal justice, law mandates that Courts are to be

conscious of not the quantity of contraband; but, the

quality of evidence produced in the Court for reaching a

correct conclusion and just decision of the case. In this

respect we are also fortified by the judgment of Hon’ble

Supreme Court rendered in ShahzadaW case (2010

SCMR 841), wherein it was held that;

"We have heard the learned counsel for the parties 
and have perused the record of this case very 
carefully. As regards the appellants, who were simply 
sitting in the car, their case is distinguishable from 
the case of the Driver and for involvement of such 
persons the prosecution is required to lead some 
evidence to show that they had knowledge of the 
property lying in the car or they had abetted or 
conspired with the Driver in the commission of the ■ 
crime. No such evidence has been led by the 
prosecution to prove the above aspects of the case so 
as to make the appellants responsible for the 
commission of the crime along with fAe Driver. If the 
property would have been lying open within the view 
of the appellants or they knew the placement of the 
property then the situation would have been 
different. In such a situation, the appellants were 
required to explain their position, as required under 
Article 122 of Qanun-e-Shahadat Order, 1984 and 
without such explanation their involvement in the 
case would have been proved. As the property was 
not within their view and they had no knowledge of 
the placement of the property, therefore, they cannot 
be held responsible and in joint possession of the 
property with the Driver. As such the case of the

$
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prosecution against the appeiiants 
doubtfui”. is highly

•' W

15. The crux of the above discussion is that the 

prosecution case is full of contradictions, doubts and dents. 

It is of now settled principle of law that in case of doubt, 

the benefit thereof must accrue in favour of the accused as 

ma^tter of right and; not of grace. Guidance is sought from 

the jiidgriicnt ofthe Apex Court rendered 'mTaria Perverts

i

case (1995 SGMR 1345), wherein it was held that;

**lf there is a circumstance which creates 
reasonable doubt in a prudent mind about the 
guilt of the accused, then the accused will be 
entitled to the benefit not as a matter efface and 
concession but as a maUer of right”

16. Keeping in view the above discussion,

both the appeals, set aside the impugned judgment dated

10.07:2019 and acquit the appellants, from the charge under

Section-9 (c) CNSA, 1997 levelled against them. They

shall be released forthwith, if not wanted in any other case.

we accept

Above are the detailed reasons of our short order of
even date.

1

Announced:
16.09.2021.

SENIOR PUISNE JUDGE

(Dirt)
Hoo'ble Mr. Justice RiMlMit.Amin Klon, 
Hon'ble Mr. Jiiuice S M Attiqoe Shalt.

(KausarAli,PS)
1.\
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k PESHAWAR THE 12 / 2021 ISSUED BYOFFICE ORDER HO. DATED
MR. FARHATUUAH KHAN CONSERVATOR OF FORESTS MERGED AREAS PESHAWAR.

conducted vide office order No. 27 dated 27-10*2021.

Mr. Sahld AU Ex-Forest 6u»d of Orakzal Forest Division filed an appeai1. Where as
regarding re-instatement in to Govt, service in light of Court decision.

2. whereas the imdersigned nominated OFOKurram as Enquiry Officer vide office order

No.27 dated 27.10.2021. Qao/aaA
3. Whereas, the Enquiry Officer submitted his inquiry report vide- letter No.999/B«iA

dated lS.ll.ai21.
4. Whereas, the undersigned called the appellant for personal hearing on 03-12-202
5. Whereas, the personal hearing/cross examination of the appellant was conducted on

07-12-2021. j H •
6. Whereas, the undersized deeply thrashed out, critically analyzed, compared an

contrasted the dismissal order, appeai of the appellant, report of the Enquiry Officer,
Court decision and cross examination/ personal hearing of the appellant in consonance 

with available record. Facts on ground.
7. Whereas, concluding above, exposition, the undersigned agreed with the Enquiry 

Officer and in the capacity of ^Aonellate Authority^ and power conferred vide Ruls-17 
(2) (C) of the (E&D) Rules-2011 hereby accept the appeal of appellant and decided the 

case as under.
i. DFO Orakzal office order No.08 dated 03.09.2019 is hereby set aside.
ii. The Forest Guard is hereby re-instated in to Govt: service with immediate 

effect.
iii. The intervening period from 3.9.2019 to 16.9.2021 (743 days) between 

dismissal from service & reinstatement is hereby treated as (Leave without
pay)*

(Farhat Ullah Khan) 
Conservator of Forests 

Merged Areas 
Peshawar .

No.
Copy for Information and necessary action forwarded to the:- 

£ DFO Kurram Forest Division Parachinar (inquiry Officer).
^/DFO Orakzal Forest Division HanZ-
3. Mr. Sahid All Forest Guard C/6 DFO Orakzal.

i

Conservator of Forests 
/M^ed Areas 

l^shawar
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