13.12.2016

08.08.2016 Counsel for the apﬁellant, M/S Saleem Shah, Superinteﬁdent

and Muhammad Irshad, SO alongwith Additional AG for
respondents present.i Rejoinder submitted, copy whereof

handed over -to learned Additional AG. To come lip for -

arguments on §3— ’17— / / ‘ before D.B.
éMember , mber
Counsel for the appellant and Mr. Saleem Shah, Superintendent

alongwith Mr. Muhammad jatl, Government Pleader for the respondents

present. Both counsel for the appellant and Government Pleader for the

respondents requested to diﬁpose of the instant appeal in light of the .

judgment dated 02.03.2016 which was announced by the Larger Bench of -

this Tribunal in similar nature appeals. As the matter in issue has already

" been settled upon by the Larger Bench vide Service Appeal No. 1330/2010
dated 02.03.2016 hence, the appeal in hand is also disposed of in-term of

the above referred judgment. No order as to costs. File be consigned to the

record room.

ANNOUNCED
13.1 2.}0-1—63/\,‘/\
(ASHFAQUE TAJ) (MUHAMMAD AAMIR NAZIR)

" MEMBER j MEMBER

. .
yat



R A

Appellant De

25.1.2016

posited
rocess Feg a» -

P T . -’L_‘_,l‘;w_:j-i-n‘r?';:ff;:l‘;
Counsel for the appellant present. Learned cou_‘.nlsel for the
appellant argued that identical appeals including appeals No: 1071

and 1083 of 2015 are already for regular hearing.

In view of the above, this appeal is also 2dmitted to regular
hearing. Subject to‘depos,it;;pf security and process fee within 10
days, notices be issued to the respondents for written

reply/comments for 22.2.2016 before S.B. .

Cha%n

e s Counsel for the appellant and Mr. Saleem Shah, Supdt.

22.02.2016

13.4.2016

Y

2

alongwith Assistant ‘AG for respondents present. Requested for
'+ 7 adjournment. To come up for written replly/'comment:_; on 13.4.2016.

before S.B.

:Cha an

Counsel for the ap;pellant and M/S Saleem Shah, Supdl _
and Muhammad Irshad, SO alongwi'th-‘ -_Addl; AG f{)r": '

respondents present.  Written reply submitted. The appeal is

| . assigned to D.13 fof rejoinder and final h_eéring for 08.08.2016

Chgtpnan




Form- A .
FORM OF ORDER SHEET
Court of__.
Case No.__ 1231/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ‘
1 2 3 ".’!;."N_
1 05.11.2015 The appeal of Mr. Abdul Waheed resubmitted today by
Mr. Muhammad Asif Yousafzai Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
proper order.
REGISTRAR
2 This case is entrpsted to S. Bench for preliminary
'
hearing to be put up thereon 2.3 11 rzo/f
CHA%AN
23.11.2015 Agent of counsel for the appellant present. Seeks

adjournment as counsel for the appellant is not in

attendance. Adjourned to 25.1.2016 for preliminary

Cha%

hearing before S.B.

i

IS

ORI

e

cwzedmde . oe
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The appeél of Mr. Abdul Waheed Sub-Engineer C & W depértment received to-day i.e. on
16/10/2015 is incomplete on the following score which is returned to the counsel for the appellant for

C ‘completion and resubmission within 15 days.

Copies of judgments attached with the appeal are illegible which may be replaced by
" legible/better one. )

No. “915 /S.T,

Dt. o /2015 e

REGISTRAR
SERVICE TRIBUNAL
o : KHYBER PAKHTUNKHWA
| PESHAWAR.
Mr. Muhammad Asif Yousafzai Adv. Pesh.

A f
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BEFORE THE KHYBER PAKHTUNKHWA

- SERVICE TRIBUNAL, PESHAWAR.

Appeal No._ fR&3(  j2015
. Mr. Abdul Waheed V/S CRW Depajrtment
INDEX
S.No. | Documents | Annexure | Page No.
1. |MemoofAppeal | e 01-03
2. | Copy of Rules - A- 04-06
3. | Copy of Judgment -B- 07-10
4. | Copy of Appeal -C- 11-12
5. | Copy of Rejection Order -D- 13
6. | Copy of Order (4.9.2003) -E- 14
7. | Copy of Order (5.12.2009) -F- |1 15
8. .| Copy of Judgment (07.05.2009) -G- | 16-18 ;
9. |Copy of Judgment (07.05.2009) | -H- | 119-20
10. | Copy of Judgment (06.06.2007) I 21-27
11."| Copy of Judgment (07.09.1994) ] 28-34 .
12. | Copy of Judgment (23.04.2009) K 35-37
13. | Vakalat Nama — 38

APPELLANT

THROUGH:

(o

—

( M. ASIF YOUSAFZAL )
ADVOCATE, PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

. @.W.P.vam&
Bervice Tribung

193 . Plary No,,..%lxg’

Appeal No.

/ 2015 Dated.| Q;Lim
Mr. Abdul Waheed, |
Sub Engineer,

C&W Building Division, D.I.Khan.
: APPELLANT

VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa’ Works
& Services Department, (Now C&W Department), C|V|I
Secretariat, Peshawar. i

2- The Chief Engineer, Works & Services Department (Central)
(now C&W), Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwa, Finance

- Department, Civil Secretariat, Peshawar. |
RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER
DATED 15.09.2015 RECEIVED TO APFELLANT ON

- 18.9.2015 WHEREBY _THE DEPARTMENTAL
APPEAL_OF THE APPELIANT FOR GRANTING B-
16 ON HAVING 10 YEARS SERVICE AND ALSO
PASSED  PROFESSIONAL — EXAM  HAS BEEN
REJECTED. '

3 S
b"_'/\)

PRAYER: That on acceptance of this appeal the order
dated 15.9.2015 received to the appellant on
18.09.2015 may be set aside with the direction to
the respondents to grant B-16 senior scale
according to the rules for having 10 years service

ge-suomited ro-deg + professional Exam with all consequential &
’“NL ' back benefits from the date when ]umors were
z . given. Any other remedy which this august
Reglotmal © - Tribunal deems fit that may also be granted in

§ (f{‘ I favour of appellant. |

........................




< /‘-/ -

RESPECTFULLY SHEWETH:

1-

A-

- rules and norms of justice.

That the appellant joined the W & S Deptt: in the year
1988 as Sub Engineer and also passed B grade
departmental exam in the year 1996. Thus the appellant
has more than 27 years service at his credit with good
record throughout. All the dates are mentioned the
departmental appeal of the appellant the copy of which is
already attached as Annexure — C

Those according to the rules 25 % of the post; of senior
scale sub engineers are to be filled in on the basis of
promotion from amongst persons who have ten years
service and also passed B Grade exam. Thelappellant
possesses the said requirement but despite of that the
appellant has not been granted B-16. Copy of the Rules is
attached as Annexure — A.

That the august Tribunal has also decided such similar 15
appeals on 11.12.2012. As the appellant is the similarly
placed person, therefore the appellant is also entitled to
the relief under the principles of consistency and Supreme
Court’s judgment reported as 1996 SCMR-1185, 2009
SCMR-01. Copy of judgment is attached as A_nne>:<ure - B

That the appellant also filed departmental appeal for grant
of B-16 on 27.08.2015 and the same was rejected for no
good grounds on 15.09.2015 and received to the
appellant on 18.09.2015. Hence, the present appeal -on
the following grounds amongst the others. Copy of the
appeal and rejection order is attached as Annexure — C&D

GROUNDS:

That not granting B-16 as per rules and rejection of the
departmental appeal of the appellant is agamst the law,

That the appellant has attained eligibility for B-16 much
earlier than those who are enjoying the benefits of B-16,
therefore the appellant has been discriminated and
deprived from his rights in an arbitrary manner. |




b |
.+ C-  That the appellant has not been dealt according to law
and rules and has been -discriminated by not extending
the benefits of B-16 while the same has been given to the
junior officials.

D- That even the respondent Deptt; has granted B-16 to
many officials vide order dated. 4.09.2003 & 5.12.2009.
Thus the appellant is also entitled to the same relief.
Copies of the orders are attached as Annexure- E & F.

E-  That the treatment of the respondent Deptt: is afgainst the
: spirit of Article 4 and 25 of the constitution. |

F-  That the rules regarding B-16 are still in field and this
august Tribunal has also granted the same relief in
appeals No0.1685/08, 791/08 decided on 07.05.2009,
Appeals NO.531/2001,533/2001, 534/2001, 535/2001,
537/2001 and 538/2001 decided on 06.06.2007, Appeal
N0.194/93 decided on 07.09.1994. and Appeal NO. 27/09,
decided on 27.09.2008. Copies of some judgments are
attached as Annexure - G, H, I, J & K. -

G- That the appellant is also entitled to the sagme relief
according to the principles of consistency and equality.

H-  That the appellant seeks permission to advahce other
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal
of the appellant may be accepted as prayed for.

APPELLANT
Abdul WaheW
THROUGH: : |

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.

“
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-Advocate

Appeal No. 004/NEEM/2004

. . . s
. .

e , o
Date of Institution. ... ~ 03.12.2004. .
Date of Decision ... 11.12.2012.

Naushad Khan, 'ASub Engineer O/O Deputy Director-I; - o
Works & Services Department-Peshawar. Do .’ .. (Appeilant)

"L "'he Secretary, Government of Khyber Pakhtunkhwa Works, & Servnces
‘Department, Peshawar.

The Chief Secrétary, Government o‘ Khyber Pa khtunkhwa le Secretanate
Peshawar. -

The Departmental Promotxon Commlttee through ltS Chalrman (Respondent
No.1). 3
Mr. Zafrullah Khan, Sub Engineer, Works & Servlces Department Nowshera. ‘
Mr. Tarig Usman, Sub Engineer, W&S Department, Khyber Agency,Jamrud.

.- Mr. Muhammad Javed Rahim, Sub-Engineer, W&S Deptt. D.I:Khan,
Mr. Jamshed Khan Sub Engineer,W&S Department, Buner.

Mr. Misal Khan, Sub Engineer, presently Assistant Dlrector Works & Serwces
DepartmentTank (S.W-Agency). S (Respondents).

N

@NOUA W

-~ s .-

. RERVICE  APPEAL UNDER “SECTION .4~ OF THE - KHYBER -
- PAKHTUNKHWA SERVICE TRIBUNAL -ACT 1974 AGAINST THE. =
" IMPUGNED ORDERS DATED 4.9.2003 AND 19.4:2004 PASSED . BY
{ESPONDENT NO. 1 ON THE RECOMMENDATION: OF RESPONDENT

\ NO. 3 THEREBY GRANTED SENIOR SCALE (BPS-16) "TO

3 RESPONDENTS NO. 4 TO 8 IRRESPECTIVE OF THEIR INELIGIBILITY

E,j AGAINST WHICH HE FILED DEPARTMENTAL, APPEAL DATED.

13.8.2004 BUT THE SAME ,WAS NOT DISPOSED OF WITHIN
STATUTORY PERIOD QF NINETY. DAYS

MR. MUI IAMMAD ASIF YOUSAFZALI,

For appellant. -
MR. SHERAFGAN“KHAfrAK,
Addl. Advocate General ~ ~ .
iR, IJAZ ANWAR,
ATVDRCate

For Gfficial respondents

oL Fori private  12spondents No. <

4,6, 7 & 8. -
'SYED MANZOOR ALISHAH, -~ - .  MEMBER —
MR. NOOR AL1KHAN, =~ K ‘.. MEMBER -
JUDGMENT =

| SYED MANZOOR ALL SHAH, MEMBER- Thig appcal ‘has *been Flc.d by
Naushad Khan, the appellant under Sectlon 4 of the Khyber Pakhtunkhwa Sewlce
'inbun al Act 1974 agalnst the order dated 4.9, 2003 and order dated 19.4. 2004




e

assed J" rcspondcnt ‘No. 1, whereby on the recomment.at:o,n of Departmental
Fromotion Cornmsl:tee, private respondents No 4 to 8 had beon granted Semon
Scale (BPS-16). It has: been prayed that on acceptance or the appeal, the lmpugn

—orders may be set aside lespondent No. 1 may be- drrected to con5|der name of the
appellant for Semor Scale (BPS-16) N S P

—— o
,.

2. " Brief facts of the case are - ‘that the - appellant Jomed the respondent
depaxtment as Sub Engineer-on 28.5. 1980 and in-the year 1991 qualiﬁed Grade-B
and A examination in the years 1996 and 1997 respectlvely Fmal senlorlty list of

&

Sub Engineers as it stood on . 31 12: 1998 Issued wherem name of the ‘appellant ..

appeared at S.No. 50 while ‘the names of prlvate respdndents No 4to8 were’
placed at S.No. 52, 61, 63 72 and 236 It shows that the appeilant was senior to
private respondents No. 4 to 8 who ‘were allowed Senlor Scale BPS:16 by

respondent No. 1 through orders dated 4.9.2003 and 19 4 2004 while the- appellant :
‘has been discriminated. When the appellant came to know about the impugned

orders, so he’ 1mmed1ately filed departmental appeal on 13 8. 2004 whlch eltclted no

»=sponse within the statul:ory penod of ninety days, hence he‘ﬁled service appeal
No. 994/2004 before this Tnbunal :

.

3. The appeal was admltted to. reguaar heanng on 6 L 2005 and notlces have

been issued to the respondents The respondents have filed thelr-wrxtten replies'and
contested the appeal. The appellant also filed’ rejoinder In rebuttal Vide order dated

27.3. 2007 the case was dlsmtssed by this Tribunal. Feellng aggrieved, the appellant
filed Civil Petition No. 312-P of 2007 before the: august Supreme Court of Pakistan.
Vide order dated 4. 3 2010, the case has been remanded in the followlng terms -

- .'-

' “Learned counsel appearing. for the parties, after: havln§ argued the.-
_case at length contended that as the points invoived in this case have
" not been elaborately .discussed- by the Service Tribunal including th
?‘ one whether the Tribunal can dismiss the appeal 017 the guestion of
isjoinder of causes of action and whether without: makina zalculation -
in Yespect of period of filing and disposa! of departmenta! appeal, the. ..
‘) Tribunal can come to the conclusron that the departmerkal 2npeal ist
o red by time, therefore, on setting ‘aside the impugned-judgement,.
X case be remanded to the Servxce Tribunal for« decrsnon afresh after

"

L} hearing to all concerned.
Petition Is converted into appeal and allowed ‘as a result
decision afresh, after providing equal opportunity ¢ of hearing’ to both. ™

the sides, expeditiously, as far.as possrble Wlthin a penod of three ’
months, after r«.cenpt whereof "o .

‘1

whereof ‘that case is~remanded to the NWFP Service Tribunalfor- . - -~



O

o mu_r receipt of the appeal from the- august Supreme Court or Pakistan. and

l E a parties ‘and .their counsel were summoned for arguments Arguments oeard at '
| ééf - lengdl Record perused ' :
/, ~5. " The learned couns el for -the appellant argued that the appellant was
f appomted by the respondent department as Sub Englneer on 28. 5. 1980 and passed o

Grade A & B examination. Senlonty list of Sub Englneers as it stood on 31 12,1998
issued whc:rcm name of the appellant appeared at S.No. 50 whlle the names of
. private res oondent, were at S.No. 52, 61, 63, 72 and 236 respectlvely The prlvate
respondents were consldt.red for Senlor Scaie BPS-16 while the appellant has not
been considered and |gnored The appellant was not c0nsndered by the DPC due to
his incomplete record. It was the’ respons! brlrty of the respondent department to
' provrde official record of the appellant and sent hrs case to the Departmental"
Promotion Comm:ttee for consrderatlon of hls name agalnst Senlor Scale BPS- 16. IF
‘w 'the record was not avarlable, the appellant could not be sufferred for the lapses and )
. ' ,.fault of the respondent department ‘Junior to the appellant had been promoted R
‘ ~ while he has been deprived of his legal right for no fault on his behalf The leamed .
counsel for the appellant further argued that the beneﬂts of Senlor Scale BPS-16 o
have been granted to srmllally placed person and the appellant is also entxtled to
the same treatment undez the prlncrples of ,cons:stency ' “The- leamed counsel for
the appellant relied on. 2006-SCMR-1082 2007~ PLC(C S) 683 1996-SCMR-1185 and- '
2007 PLC(C.S) 152 and Judgment dated 7.5.2009 of this: Trlbunal in srmllar appeal
No. 791/2008 decided in favour of appellant The leamed counsel for the appellant -
further argued that in the matter of promotlon and pay, questlon of hmlmtron does
rot arise. He refied on 2007-PLC(C.S) 1267, 2002-PLC (CS) t388.and 2003-PLC (CS) :
- ' 178 Ina reported judgment-of the august Supreme Court of Pakistan as: reported - °
in PLD 2003-Supreme Court 724, decrsnon of the cases! cn merits always to be- .
,I..: cou raged instead of non—sumng the litigants for techmcal ‘reasons including
,.,lynlta".un He requested that the appeal may be accepted as prayed fOl

et 0 “ ‘,,.' m‘\i"
- pnvate respondents No. 4 to 8 have lJeen granted Senlor Scale BPS-16 on‘?' R"- s

recommendatrons of the Departmental Promotlon Commlttee vide' orders 'dated ‘:"-'_"?"‘-{:&
+4.9.2003 and -19.4.2004. “The appella nt was not consrdered by the DPC due to his . -
lncomplt.te service record. The appellaut dld not challenge the. senrorlty earllerA _

'. semon"y lists nor selection grade/Senior scale at the relevant tlme and the present -
appeal is hopelessly time barred. Now tl~e’fadllty of Selectlon Grade/Move—over has
already been Wlthdrawn by the Provincial Govemment w.e.lf. 112 2011 vide
Finance Department let“ers dated 15 1l 2001 and 6.4. 2003 and in the prevalent

circurnstances, the present appeal has become mfructuous He requested that the



B ) . T 4- e ' . R - - '. 4 /l/
»/ appeal may be dlomrssed The learned AAG*also supported argu'nenrf of the
/ lecu ned counsel for the private respondents - o T

/ ~ 7. The. Tr:bunal obse*ves being, term and condition of ‘service, this Trrbunal has
a: S ample jurisdiction to enl:ertaln the present appeai In the matter of promohon and.'
é\ pay, ques tion of limitation does not arrse The august Supreme-eourt of Paklstan ln‘- ‘
.a Judcmcnt as-reported-in PLD 2003—Supreme Court 724 decision of the cases ‘on
merits always to be encouraged instead .of non-su.txng the I:rlgants for technical
reasons mcludlng limitation. Private respondents have been granted Senror Scale‘
' BPS-16, the appcllant belng s:mllarly placed person also entltled for. the _same

benefit as per Judgmen of the august Supreme Court as reported in’ 1996-SCMR-~
1185. | : o

“8. . In view of the above, the appeal is -accepted and ‘the reSpdndents are .

T dlrected to allow the’ appellant Senior Scale BPS—16 from due date. Partles are left to .
bear their own costs. File be consrgned to the record i e

9. Itistobe noted that there are qtner cOnnected.appe'als filed In the years

2010 and 2011 fixed for arguments to- -day, vide Serv:ce Appeals . (1) ~No.

106/2010 l\arlmullah Khan, (2), No 107/2010, Gul Malook (3) No 510/2010

' ganaullah, (4) No. 511/2010; Syed Muhammad Tarlq, (5) No. 512/2010 *Malik

. $hakir Pervez, (6) No. 579/2010, Muhammad Zahir Shah—III (7) No. 1014/2010 -
Muhammad Zr Shah, (8) No. 1230/2010 ffluhammardnmnque Farg‘\ (9) No.:‘
1817/2 Olo/cTarlq Yousaf, (10) No. 1818/2010, Mmarnmad Najeeb,(ll) No.
1993//_010 Ajmal Anwar, (12) No. 3121/2010, Jamal Kna'l, (135/ No. 1254/2011,

I

Mashz! Khan, and (14) No. 1675/201 ‘Naushad Khan-Ii C"x’“mas ,udgment w'l"

"’W : aiss ulapouﬂ cf the a:oxcmentroned serv.ce a"Deal:. 'n the samc. mand o_ .
N RXEf nmm ‘ M . - . . . : ) . i
11.12.2912. : TR . - s :
© (NOOR ALI'KHAN) . (SYED MANZOOR ALI SHAH) ©. -
MEMBER B MEMBER -t ‘
‘I\.h} N Ly : o T
. San &u:‘-.; ‘; e v C—’/_ L .
4 gs&'fVJar o ': - ‘
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l - " ;. .OFFICE OF THE
SUPERINTENDING ENGINEER,
.C&W CIRCLE D.L.Khan.
No._ A 72 I2E
.;,;}a ,/ . :
Fd ’ .
Dated..2 710812015
To, . : ; ' :
The Chief Engineer (Centre), _
- C&W Department Khyber Pakhtunkhwa,
Peshawar
~ Subject: - GRANT. OF SENIOR SCALE BS-16 AS PER POLICY OF |

GOVERNMENT AND TRIBUNAL DECISION.

Enclosed please find herewith (2 No) applications of folzlowing' ‘
Sub Engmeers (BS-11) attached with the office of Executive Engineer C&W Dlwsuon
DIKhan for favour of further conSIderatlon please

S.No Name of Sub Engineer
1. | Mr. Abdul Waheed Sub Engineer.

2. | Mr.Fazal Rehman Sub Engineer.

-

S s
ﬂ"”:“\a"ﬁv :i{?/‘x}}v“'ﬁ-__’d *

Encl/Application - . . SUPERINTENDING ENGINEER
o ' C&W CIRCLE D.I.KHAN B
Copy to:-
1, The Executive Engineer C&W Division DIKhaﬁ for information.

' : ¢ -

SUPERINTENDING ENGINEER -
C&W CIRCLE D.LKHAN

T

+ ‘é—!!:)




AN

The Secretary to Govt: of-
Khyber Pakhtunkhwa ,
_C&W Department Peshawar

Subject: | APPEAL FOR GRANT OF SENIOR SCALE (BPS-’M
Sir; |

thh profound submisé-i‘bns, It is to state that during last .year in
01/2014 . an app]icati'on on the subject 'cited above was procéssed with your
good Office vide Chief Engineer -(Centre Memo No.266-E/920/CE/C&WD
dt:08/01/2014 . |

Now | am. very disappointed when it noticed from the Seniority ’

~ Notified .vide Chief Engineer (Centre Memo No.266-E/90/CE/C&WD

,dt:03104/20_15 that the following Sub Engineers Junior to me have been granted

BPS-16 .-

S.No | Name of Sub Engineer o : Date ,
- appointment
Mashal Khan s/o Bagu Khan Seniority @ sl No. 114 | 16-03-1988

3 [Misal Khan sio Yousaf-Khan Seniority @ sl No.156 | 22-03-1988

Syed Sardar Shah s/o Sabirin Shah ) | 01-04-1990

Seniority @ sl No.168

\Nhereas | joined the service as Sub Englneer on 13 03- 1988 and

cleared B-Grade Examlnatlon in 03/1996 V|de Chief Engmeer order No 848/4-

‘E/475/E-1 (2) dated 27-06-1996 (under Roll No.96107)

it is therefore requested that my case being analogous may please
be reconsid'ered- and allowed me Senior Scale BPS-16 from the date my junior

are granted i.e 04-09-2003 & obliged.

Thanks
Dated:* /082015 o " Sincerely Yours
92)-8-p05
. . i — .
Abdul Waheed

-.Sub Engineer

C&W Building Division D.| Khan
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i % COVT OF Kivaer PAKF TUNKHWA
- COMMUNICATION & WORKS DEPARTMENT

N, Ho.SOE/CaWD/13-21 12014
Jotean O

=BG Peshawar, the Sept 15, 2015

Y

15 on £assing B-Grade and Professional Exam

resentation dated 25.08.2015 on

nat your appeal/representation has been

eited as the policy of Selection Grade has-.

"~

(USMAN JAN) :
=CTION OFFICER (Estp)

1
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ot
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BEFORE THE NWFP SERVICE IRIBUNAL, PESHAMWA N

7
1S N

%
N “f;*h-a
Appeal No. 791 of 2008 . i
Y
Date of Institution. e 22.05.2008\ ' &
Date of Decision. ... 07.05.2009 »nm—ché"’

. Ikramullah-11, Sub Engineer, office of the D;puty Director-II1

“Works & Services Department, City District Government, Peshawar. (Appellant)

:

VERSUS

l. Secretary to Government of NWF P, Works & Services Department, Peshawar.
2. Chief Engineer, Works & Serviccs-Dc':partmcnt, Peshawar.
3. Misal Khan-II sor of Yousaf Khar, Sub Engineer, Assistant Director

(Buildings) Works & Services Department Tank and 4 others.. (Respondents)

Service Appeal under Section 4 of the N.W.F.P Service Tribunals Act, 1974
against the seniority list of Sub Engineers in BPS-16 and BPS-11 of the B and
R Wing in Works and Services Depdrtment as it stood on 30.] 1.2007, issued
by respondent No.2 on 08.1.2008 whereby respondents No. 3 to 7 have been
shown at S.Nos. 82, 85, 88, 89 and 90 respectively while the appellant has
: - been shown at $.No.122 despite the fact that in the Seniority list issued in the
year, 1999, the appellant was at S.No.54 while the respondéhts No. 3 to 7
were at S.No. 236, 237, 61, 63, and 72 against which the appellant’s
departméntal appeal dated 22.1.2008 communicated to respondent NO.1
through' proper channel vide Dy. *Director-1II memo No."'59/3-E, dated
, 25.1.200r8. has not been disposed of within statutory period of ninety days.

MUHAMMAD ASIF YOUSAFZAL

A iy
Advocate.

For appeliant

MR. ZAHID KARIM, o
Addl. Govémmjent Pleader. C s For official responcents.
. !

MR. WAQAR AHMAD SETH,
Advocate. P - Forrespondents No.3, 5 to 7.

MR. JUSTICE (R) SALIM KHAN.

CHAIRMAN.
MR. ABDUL JALIL KHAN,

MEMBER,

8] ’
l
A
L

JUDGMENT
y

‘fUSTICE, (R) SALIM KHAN. CHAIRMAN -
' ~ appointed as Sfxb Engineer in C& W Dep
S/" list, respondents No. 3

The appellant was
ariment on 14.7.1980. In the recent seniority

to 7 have been siiown at S.No, 82, 85, 88, 89 and 90
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'respecti\'ely ';hfile the appellant has been shown at S.No. 122 According to the

to
PR

= =

sentority list of 1999, the appellant was at S No. 54 while respondents No. 3 to 7
were at S.Nos. 236, 237, 61, 63 and 72 respectively. The departmental appeal of the
appellant was not disposed ‘of. The present -appeal No. 791 of 2008 wzs filed by

. lkramullah, appellant on 22.5.2008.

o

Shm Wali Jang, appellant was appointed as Sub Engineer on 14.2, 1)81
while rcspondent No.4 was so appointed on 16.2. 1981, rcspondcnt No. 5§ on
01.4.1981, respondent No.6 on 22.11. 1901 .and respondent No. 7 on 22 3.1988. The
seniority list of January, 2008 shows that BPS-16 Selection Grade was granted to the
private respondents. The application of the appellant dated 27.2.2008 was refused on
08.4.2008. The departmental appeal dated 21.5.2008 of the appéllant was not
decided. |

hd

3. T“le respondents contested the appeals. In the case of Ikramuhah they
contended that the Works & Services Department had created a separate tire (tier) of
Senior Scale Sub Engineers and framed Service Rules. Some of the Sub Engmeers of
Works and Serv1ces Department agltated the matter, and a committee. was constituted
to investigate the matter, which decxded that both the tiers would be merged but

Senior Scale. Sub Engineers (BPS- 16) wouid be declared senior to Sub Engineers in

| BPS-11. They further contended that the case of Ikramullah was not considered by

the Departmental Promotion Committee due to his incomplete record, and the facility
of selection grade has already been dlscontlnued/ reezed” by the Provmmal
Government | we.f. 1.12.2001 v1de Fmance Department Notlﬁcatlon dated .
15.11.2001 an,d 06.4.2003. In the case of Sher Wali Jang, ih hey mo'\ up the same
issues and the same objections. They contended that the basic condxtv n for grant of
selection grade to 25% of Sub Engineers (BPS-1 1) was 10 years service and passing
“B” Grade exlammation and the case of Sher Wali Jang was not considered by the

Departmental Promotion Committee due 1o his incomplete record.
t

4, We heard the arguments and perused the record.

'
1
I

5. The question of seniority is related to the question of grant of selection

- |
grade which has provided gains to the private respondents and continuous loss to the

appellants. The case of the appeliants hat to be considered at the time when their

respective unmcdmm junior was grantea selection grade. The cascs of both the



‘appellants were:frnere]y deféﬁéd due to incomplete record. It was thcvresponsibi].itjf
cf the ofﬁcial_réSpondcnts to complete the record of the appellants as early as wasg
practicable, to c:(jmsider their cases for grant of selection grade, in preference to their
'juniors,‘at the rfelevant_'time,- to re-fix thewr seniority, after antedating e date of

sclection grade to them, and to decide their dispute accordingly.

grant of selection grade and to their seniority in accordance with the odéinal dates of
regular appoiatment. The selection grade, for the PUrposcs of pay and pension as well
as other financial benefits of the appcllantsjsha]l be counted from the time when the
- same were {0 be given to them in preference of their Juniors, in accordaﬁce with the
date of decision of first D.P.C meeting, which had recommended selection grade for «

their next juniors, and from the dates onwhich selection grade was granted to their

“effective in the Same manner as it is effective for all other civil servants. The
selection grade so granted to the appellants shall merge in their salary for all future

purposes in accordance with the dis-continuance orders, and policy of the
:] .

Government. The! appellants shall, thus, regain their original seniority, and the
seniority lists shall be corrected/modified accordingly:,

7. In view of the above, we accept both the appeals in the above terms,
with the directionsito the official respondents to act as per observations as mentioned
above. The anpelle'zints are also entitled 1o the costs of their litigation in their present

cases from the offigial respondents. — s %M@.’/
| jy/%ﬂ?&@ L. e

ANNOUNCED 5
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Shc: Wali Jang, Asstt: Techhlcal Officer,
Anti Corruptnon Establishment, Peshawar

VERSUS

1- The Secretary Works & Services Deptt: NWFP Peshawar.
2- The Chief Engineer Works & Services Deptt: Peshawar. -
3- The Secretary Finance Deptt: NWFP Peshawar. T,
4- Mr. Tarig Usman Sub Engineer, | ' B
AD. EMR, Hayat Abad esf'\aubaf . I ~ o

5- Mr. Mohammad Javed Rahlm Sub Engineer, ,
AD. E;u.g{clmg—I wW§S Pefl: D ihan . o A

: S 6- Mr. Jamshed Khan, Sub Engineer, e 1
—_— o o AD. buxldmé, ‘*’6-5 Deptt: BSuner. * - oa

7- Mr. Misal Khan, Sub engineer,
AD. Bl Acng-]l wWw&ES Dep-( DLKRaN.

!
'

e, Respondents

i ™
IR

' APPEAL UNDER _SECTION ‘4_OF THE NWFP
o~ SERVICE TRIBUNAL TRIBUNALS ACT_ 1974

SRS AGAINST THE ___ORDER__ DATED.8.4.08
WHEREBY THE RESPONDENT NO.2 REFUSED &
TO GRANT B-16 AND DUE SENIORITY. TO o
ettt b APPELLANT AND__AGAINST NOT TAKIMNG g
Sl g ACTION ON THE DEPARTMENTAL APPEAL OF ' SR
RN APPELLANT WITHIN STATUTORY PERIOD OF : ,

Ty {H\A%/ ~ 90DAYS.
o /ufl‘// '

‘ PRA YER: That on acceptance of this appea/ the respondent X
Lo Deptt: may please be directed to grant the appellant . - . ::
: B-16 from his due date and to fix the seniority of .
. appellant over and. abo ve the private respondents by -
‘éb% setting aside the /mpugned order dated 8.4.08. Any

R R A

%

. - . oo
. ' v 3
£




Order or other Proceedings with Signatu
TTUTY T andthat of parties or counsel where necessary

: - T N

: ‘ AN >
| ’ . .\ . s
! Counsel for the Wﬂf
L L . .
£.G.F (Zahid Rarim) alongwith Anwarul Haq,

S.0} for official responéents

I ) i .
private respondents present.
o . .ot -
P ot .
and{ record perused. Vide our-deiailed
judﬁment of to-day in p?nnected Service..

‘Appeal No. 791 of 2008, ititled "Ikramulleh
‘Verpus Secretary to Gov%rnment of N4FP,

. i . . N N . . , 4
Works & Services Department Peshawar etc.",
!' . § -.. 1 z , .
W¢'f¢@o accept the present-appeal/as per

para-6 of the Judgment,{with costs,.

. H

ANNOUNCED. o
1 R H y
07.5.2009. /o /
L MEMBER | CHAIRMAN

and counsel for.

Arguments‘heafd.

_“,“-‘:“
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BEFORE THE Mwrp SERVICT:
==ORETHE Nwrp g

)

Appeai No, 531/200;
Date of instituiion — 18.04.200]
Date of decision =-06.06.2007

: Muhamma chbaI-H, Sub Eng

Ainecr (Dév) Works & Services i isﬂnﬂ
Khyber a(Jamrud........‘......, ....... EP O e (/»\ppcf“:ml)
&
YERSU; -
| [ Governmen of NWFp tilrougli Sceretary, Works

& Servieey
Dcpzu'tmc}li, Peshawar, | .

-2, Sccrc(m'_v (lixt:ﬂv!ishmch, Establishme
o ('}ch:'nmcnt SENWp, P

3. C!_)Ic{'[ingfn

nt & /\cfminfxlmlimx ey

):II'HIIL'HI;
exhuwyy,

cer, Works & Services Dcpar(mcm. Gov
 Desd HE

crnmen N\f\/l"l"
R

4:/\tlrnini.\'!r:z(ivc Officer, Worky & Servieey I)cp:lrlmunl. (
: ‘% L INWED, Peghaay. '

TOVern) ent of -

N ..\'o Abdul B3y, Qarzi, Sub-Engincei'. Olfice ol'the Chicl'l:’m_.:fm-w Woks &
.. Services I‘Jcp:wtmcnl Peshaway and 4s others.......
() ’ l . ‘

(IR eSpontlenty)
—_——

‘l'- - Anpeal tor

the grantorfipg. 14

H
":!nd re-

Lxation of SENIOrity,
. ! :
FQamiae & ! ;

PEGE Shamsy

N ASIT YVousaryy Advocaes, | B I"m‘;{pp&”;tt:i\. _ .
‘ N, ZalTar A bhay VL AGP.., T “or Fespondents
M, Jch:llllgfl‘ M()hm:md. /\dww::lc.; .................... For Fespondeny f?.lu.
' 2,4,5,7.8.1 L.2705q,, L
MR, S11A1 N MUENI g !
MK. SUL'TAN MATIMOD RHATIAK, e MEMI3 e /I e

. ' |
ARSI Y J

B -y "aT .
NV’—«"! R - :




e mn e s mgeaits, (e

Y40 SR T B
Y / b 'JUDGE'MENT’.‘ fl . .’
’ .. !

SHAH SAHIB MEMBER - The appeflam had 1iled lha, mskini
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appeal br
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¢ oo they
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. : ;*';" :yc“" 1989 and lmd passéd his B- Gradc examination on 30.1.

him to get selection gradc BS-16 from thc duc date by virtue ol il
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+ Qrade “B” Examination, fulfilling the requirements jaid down forentitling

D thim o placement in the cadre of Senior Scale Sub-Engincers (13PS- ] (>)._
But, the respondent department did not process the appellant's cf'asg. though

- the Departmental Sclection Committee met a number of linws’durim_; this

period. The seniority list issucd on [.12.2000 did not conain the

»

appellant’s name in the said+ Cadre, The appellant had pretencd

departmental representation  for placing him in (he Senior [Seade Sl
Engincer (BS-16) and re-fixing his sceniority i the said Codioe }-J--:.:i Hic siine -

. ' - - 3 . B :
had not been disposed of within the statutory period of 90 duyT Henee, he

had filed the instant appeal on the following grounds on FR.04.2001::

a. That the appellant, having completed 10 yeurs .\'u'\'icc‘uml passed

‘departmental B-Grade eXamination, was entitled to the prant ol BS-

* 16 in the Cadre of Senjor Scale Sub Engineers as hud lwc.jn granted (o
his collcague My, Qalb-c-Salcem Sub Engincer;

b. That vacancies in the: Cadre following his acquiring l-éw requisite
qualification had been available: '

- ¢ That the Service Tribunal had alrcady  laid  down the Criteris
' applicable 1o the matter while deciding Appeal No. 19471993 Qatllb-¢-
Saleem Vs. Govt. of NWEP ete, but the respondents havh commiited
gross illegalitics while denying him the grant ol the p st ol Scnior
Scale Sub Engineer (BPS-16); ' c] -
. |

3. On receipt of' the appeal; notices had been issued 1o 1he espondents,

The appeal had been admitted (o regular hearing on 9, L2OOdThe
. vespondents appeared “through thejr representatives, filed their writlen

’rcplics, contested ‘the appeal and denied the claim of the appetlant, The

- appellant had also filed his replication in rebuttal,
R . £rrnQTER:

T

4. . Arguments heard and record perused. L




LS 5. The learned counsel for the appellant contenday that the appelfan
Chaving passed departmenta]

Grade "B l\ammalmn

ars service in 1989, had been ¢

16 in the cadre of

in L TONY an,
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&ir;lht SINETEIN

as pxo\ldcd under

Completed 10 ye ntted 1o he

Sc.mor ScaIc Sub- -Engincers

the
" relevant service rulc

S and on the analogy of his colleague [Mr-; Oilheg-
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Actmg in ['ux'thcrancc of’the rules, Nwpp
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|
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. zooz-PI_C(GLS.) 1388 ' — ;
1997-SCMR-55 . | : - L

1997-pL.C (C.8) 1210 . -

1905 m LC(C.8) 1137
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.Cadre in all respects. Similaﬂy, the appeal had been time bared as the

1
!

* N ! K . N - .
“appellaiit had acknowledged the meeting of the Departmental Promotion

Committee that recommended the grant of BPS-16 in the Cn;d:“c ol” Senior

‘ . N ‘ ! -
[ Scale Sub-Engineers with effect from 17.11.1991, but had kept quict and

.-did not object to it. Now, he could not file the appeal that too without

secking condonation of delay.

7.° " After hearing arguments on both sides at a considcrab‘gc tenath, the

““Tribuna!l holds that a number of 'vacancies existed in the cadre ol Senior

Scale Sub-Engineers (BPS-16) following acquiring the requisite eligibility
{ .
. . l
by the appcllam‘in 1989. However, the respondent (lcp;n'(mc‘n:l had velrred
the "appellant’s departmental representation alongwith 9 | others’ toa

“Rcvxcw Committee” Comprxsmg the following;

i Engr. Inamullah Khan, Chief Engr. (North)....... L. Chatrman
fii. Engr. Gul Muhammad, Director HQ, CE (North)}..... M:c;nhcr
iii.  Mr. Asif Shahab Khan, SO(General) W & S.....L.. ...Member

iv.. Mr. Magbool Khan Khattak, Supdt. E & A, W & S....Mcmber
The Review Committee mct on 25.4.2001 and reco nn_wnidcd the

without payment of arrears. The matter had not stopped here ind thrown to

- pather dust on the departmental representation of the appellant. Due
' 3 ST
consideration had been given by the respondent dcparlmcnl :t’or t'ﬁ(il'cssi:u«' _

the appellanl s gricvance. To thxs end lcuu' No. 56-1- ’04'>/(,1 /\\’ak‘s dated

"+ 72,2007 of Rcspondcm No. 3 addrcxsc,d to Respondent \.‘ . b otnspires’




,/ ',',»z\,.,lhal they are also supportive of the appellant’s view point. The fetier efids
.- '.v 5' . Y

ray

Wvith the suggestion 1o treat the appellant’s case on the analogy ol

)

Mohummad Yousal, whosc case was similar and had been aranted 3PS o

-

w.e.l 157471983 vide order No. SOG JC&WA 3/ 212000 dated s 2001,

!

Likewisc, the respondent department had moved o nvile fwither and hd
. ] :

prepared a Working Paper on 6.12.2006 for convening the mecting of the
: . I

Departmental Promoation Committee with the suggestion thad the appellan

b
- !
may be granted BPS-16 with effect from 20,1 LI98Y and Iixing his ante-
* - . b
date” seniority on the analogy of . Mr. Qualb-c- Saleem, Suby Pgineer by

‘ | .
placing him at his appropriate place afier the latter as per vonditions ol the

Review Committee’s recommendations. The counscl 1o ithe appellang

Bave an undertaken on behalt of the appellant that his client would nol

/ . claim arrears if annual increments were allowed. Thus in the given

: l
circumstunces the appeliant appears o have made out o 11 case Tor (he

| .
- , . . oo
Fribunal’s interference in the matter, Accordingly, we ;lcui'pl the applal

and direct the respondent department to consider the srant o' BES- 10 o e

oo uappellant, if he. iy otherwise fit/eiigible, on the analogs o NMobamiagl

|

Yousal with effect from 20. 1 L1989, the day he had atiained clivtibility o

l Cthe basis ol completing his requisite ten years service coupled with passing

Grade “B" examination. He is also entitled to annua! Increments s

+
!

admissible 10 him under the rules and fixing his fnterse SUOCEN on i

Cadre of Sub Fngineers (BPS-16). However, since he has volutandy
forgone his claim to the arrears, the question of grant ol the hac!, Denelis

. therelore, does not arisc,
;




:535/2001 Shakeel Ahmiad, 5_)7/2001

9. -

record after.completion.

' KHATTAK)

‘Our this judgment will also dispose of the other conn

.,bearmg Nos. 533/2001 Asad Alj Bangash '534/2001 Muh

_Muhammad Ikram Qbrcshi and
I Af
Muhammad Arxf Sub Engmecrs Vn.rsus Sccret}ary C&.W .

. Department NWFP etc, mvolvmg common questions of luw,

The parties are left to bear their own costs. File be consigne

ected appeals

ammad Tariq,

l
1y the same

d 1o the

72{;3—:1.
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 BETTER COPY R
e BEFORE THE NWFP SERVICE TRIBUNAL, PESk;/ NAR - @ ,

Appeal N0.194/1993
Date of Institution .... 22.06.1993
Date of Decision ... 7.9.1994

-Qalbe Saleem S/0 Himat Khan, Sub-Engineer,

C&W Department (Development Division) Orakzai Agency. Appellant
VERSUS
1. Government of NWFP, through Secretary to Government of NWFP C& W

Department.

2. Chief Engineer, C&W Department, Peshawar.
3. Executive Engineer Development, C&W Division, Peshawar.
4. Administrative Officer, C&W Department, Peshawar.
5. Sabit Hussain, Sub Engineer, C&W Karram fgency & 34 Gihers,
Respondents. ‘ Respondents
| Mr. Abdul Rauf Rohaila, Advocate. For appellant
" Mr. Muhammad Shafi, Government Pleader For Respondents
- No.l to 4
Mr. ZARIN DAD KHATTAK. o MEMBER -
Mr. i/\J MUHAMMALD KHAN MEMBER.
JUDGMENT:

1. ZARIN DAD KHATTAK, MEMBER:- This appeal has been filed by Qalbe Salcem u/s
4 of Lhc NWFP Service Tribunal Act, 1974, against the order dated 26.5.1993, whereby
the reque_st of the appellant for seniority over respondents No.5 to 38 was regretted.

2. Brief history of the case as per memo of appeal is that the appellant

joined service as Sub Engineer in the C&W Department on 21.1.1979. He paésed
the B Grade Departmental Examination in 1984, Respondent No.2 vide his letter dated

JESTPY - \




1}11 1989 (Annexure-A) directed all the Executlve Engineers in C&W Department
to collect and supply the ACRs and Bio-datas of* 24 Sub Engineers for filling the
avallable posts of senior Sub Engineer (BPS- 16) The ACRs for the period from
21.1. 1979 to 31.12.1989-in-respect of the appellant were asked for, were duly
suppll_ed to respondent No.2 by Respondent No.3 vlde his Memo of 14.2.90. It has
been 'z';lleged that there were 67 vacant posts in the Senior Scale of Sub Engineers
(BPS- 16) in C&W Department on 3.6.1990. Sevéral mectings of,the Departmental
Promotlon Committee were held Jbut the appellant was neither considered nor his
case was placed before the Departmental Promotion Committee for considcration

with. the result that the grant of senior.scale in favour. of the appeliant was

unnecessarlly delayed. In fact the appellant stiould have ‘been granted the higher
scale after passing the departmental examination on 30.1.84. On 17.11.1991, the
result of the second batch of Departmental Examination was declared in which 167
officials were declares as successful. The respondents directed the Superintending
Engineers time and again to forward the ACRs-of the. offi Cials who had passed the
Departmental Examination in second batch in order to. consider their names for the

before the Departmental. Promotion Committee first, and he should have been
agranted the senior scale earlier. The respondents, however, vide their order dated
3.7.92 read with that of 4.4.93 promcted the appeliant along-with respondents -
'No.5 to 38 and placed him junior to them. The appellant preferred a representation
to respondent No.1 on 1.8.92, .who conveyed his ‘inability - to accept the

representation on 26.5.93, hence this appeal.

[

3. Respondents No.1, .2 and 4 have vide their written comments
contested the appeal. Preliminary objections have been raised that the
i appellant has no cause of action and that the appeal is time barred. On facts, it

has been averred that firstly his ACRs were completed on 14.2.90 as is clear

grant of senior scale (BPS-16). The appellant’s case should have been placed
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fif_l)m Annexure-B the appeal. Secondly he was too junior standing at N0.159 in the
/seniority list and as such was not considered for Grade B-16 in Departmental
-Promotion Committee meeting dated 25.9.89. Therein Sub Engineer upto S.No.154
~ were considered by granting them Grade-16 w.e.f. 20.11.82. They were all seniors to
the appeliant. As is evident from Annexure-C to the appeal, there were 53 vacancies
(not 67) upto 18.3.89 and the remaining Sub Engineers could not be granted Grade-
16 w.e.f.- 20.11.89. Conduct of Departmental Grade-B examination being a codal
requirement i held periodically. The fast examination was held on (0™ Lo 13"
Decerfnber, 1989 and the result declared on 17.11.91 (not on 17.11.92 as mentioned
in Annexure-B to the appeal). Necessary entries to this effect were made against the
successful Sub Engineers in the seniority list as. it stood on 31.12.91 wherein the
appellant stood at S.No.112. In the subsequent erartmental Promotion Committee
meetlhg held on 30.5.92, the appellant (along-With his seniors in one batch) was
approved for grant of Grade-iﬁ retrospectively wifh effect from 17.11.91, the date on
which: his seniors (respondents No.5 to 38) were upgraded. The appeliant was
allowed Grade-16 w, ef 17.11.91, the date from which his seniors were upgraded.
Since he was con51dered for up-gradation alonq with the seniors in one bdtCh
therefore he on his promotion will retain his inter-se- seniority as in the lower grade
under Sub Rulcs (4) of Rules-8 of the NWFP Civil Servants Act 1973 r/w government
of NWFP S&GAD Notification No.SOR-I(S&GAD)1-29/75; dated 13.4.1987. As such he
was correctly placed before respondents No.5 to 8 who were senior to him in the
lower grade. It has been prayed that the appeal be dismissed with costs.

4. Arguments heard and record perused.

5. The appellant made departmental representation
on 01.08.1992, it was rejected and he was informed about the same




»0n 26.5.93. The appellant came in appeal before this Tribunal on 22.6.93. This Tribunal,
A therefore, holds that the appeal is within time. The objection is therefore, rejected.

6. The method of recruitment for the post of Senior Scale Sub Engineer prescribed
vide CR&W Department (Recruitment and Appointment) Rules, 197G, nrotified vide
S&GAD Ngiification No.SOR‘I(S&GAD)1-12/74; dated 13.1.80 is as under:-

"Twenty five percent of the total number of posts of the

diploma holder Sub Engineers shall form the cadre of

senior scale Sub Engineers and shail be filled by scloction

on merit with due regard to seniority from amongst Sub

Engineers of the Department, who have passed the

Departmental Examination and have at least ten years

services as such”,
7. The appellant was appointed as Sub Engineer in C&w Department on 21.1.79.
He passed the prescribed Grade-B, Departmental Examination on  30.1.84.
He completed 10 years service as Sub Engineer on 20.1.89 as such was eligible for
up-gradation subject to availability of vacancies and his seniority position in the
Cadre of Sub Engineer (BPS-11). The list of vacant posts of Senior :__Scale
Sub- Engineers (BPS-16) provided by the Administrative Department (Annex-C) shows
that there were 67 vacant posts of senior scale Sub Engineers in the department on
5.6.90, out of these 14 vacancies had occurred in May, 1990. The remaining vacancies
had‘occurred upto and for 18.3.89. The departmental promotion committee in itg
meeting held on 25.9.89, cleared 32 Sub Engineers for the grant of Senior Scale (B-16).
Respondent No.1 issued necessary orders on 20.11.89. It is, therefore, clear that 35
more vacancies of Senior Scale Sub Engineers were. stif| available as on 27.5.90. It is
also on record that respondent No.3 vide memo dated 14.2.90 (Annexure-B), had
already sent the complete ACRs of the appellant for the period from 21.1.79 to
31.12.89, to respondent No.2. The case of grant of Senior Scale to the appellant was
kept in abeyance for reasons best known to the respondents. Vide his order dated

17.11.91 (Annexure-D), respondent No. _ announced the result of another batch and




f‘,:I

]declared 167 Sub Engineers (including respondents No.5 to 38) as successful in the

Grade-B Departmental Examination. In the subsequent meeting of the DPC held on

'_'30.6.92, 72 Sub Engineers were cleared for the grant of Senior Scale Respondent
No.2 accerdingly issued necessary orders of their promotion on 5.7.92,
retrospectively from various dates as under: -

: i) From 1.2.1986 .....2 Sub Engineers
; ii) From 20.11.89 ....8 -do-

iii) From 17.11.91.... 58 -do-
(including the appellant)
iv) From 1.2.92 ... . 2 -do-
V) From 23.5.92.... 1 -do-
8. Respondents at S.No.5 to 38 were appointed as Sub Engineers during the

;jeriod form 17.1.74 to 21.11.78. The appellant having been appointed as such on
21.1.79, the above respondents were decidedly senior to the appellant in the
seniority of Sub Engineers. However, the grant of senior scale in the case of Sub

© Engineers were contingent upon:-

a. Selection on merit with due regard to seniority from among Sub
Engineers of the department.

b. having passed the departmental €xamination; and

C. having at least ten Y€ars service as such.,

scale Sub-Engineers were still available upto & for 27.5.90. The respondent
department should have precisely worked-out the vacancies & eligible Sub-

Engineers should have been declared for the retro'spective grant of senior scale. On the




ba:g;fs of selection on merit with due regard to seniority from amongst the eligible
Sub E?igineers of the Department from the date of their having become cligible or
the date of availabiiify of vacancy of his share, whichever was later. However, no
such exercise has been carried out by the respondénts we observe that as against
67 vaéancies of Senior Scale Sub Engineers availéble upto 27.5.90, only 32 were
utilized vide respondent No.1 order dated 20.11.89. Against the remaining 35 (67-
32) vécancies évaifable upto 27.5.90, 10 more Sub Engineers were granted senior
scale aating Later-on 1.2.86 and 20.11.89 vide orders of the respondeni‘ No.1
dated'5.7.92. Since the senior scale s granted to eligible persons retrospectively
frqm the date of availability of vacancy as such the appellant could therefore,

conveniently be considered for the grant of Scnior Scale on the basis of selection

on merit with duc regard to seniority against one of the vacanacies of - Senior Seale -

Sub Eﬁgineer fallen vacant upto 27.5.90. In case, he had been considered against
any of the vacancies then available upto this date, he would have been placed

senior to respondents No.5 to 38.

10.  This Tribunal, therefore, accept: the appeal to the extent that we remand .

the case and directs the respondent No.1 to work out precisely details / number of
vacancies in the senior scale of Sub Engineers (BPS-16) from 1.1.76 till 16.11.81.a
day before the result of departmental examination was announced. As the
selection grade is granted to the eligible civii servants from the date of availabifity
of vacancies. Therefore, they may be proceed to consider the appellant through
the appropriate forum for the grant of senior scale to him | rom Lh-(: date ot
availability of the vacancy falling to his share and his eligibility whichever is later
on approved for the grant of senor scale, he be given his due seniority in the cadre
of senior scale Sub Engineer. The order dated 5.7.92, issued by respondent




g‘o 2 be appropriately revised and a fresh semoraty list of senior scale Sub- Engineers
BPS 16" as it stood on 13.4.93 carculdted vade r&spondent N0.2 memo of 4.4.1993 be

lssyed. Parties are left to bear their own costs. Fiie be consigned to the record.

ANNOUNCED:

7.9.1994, - . . sd/-
( ZARIN DAD KHATTAK )
MEMBER

Sd/- -
( TAJ MUHAMMAD KHAN)
MEMBER
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Appeal No. 27/09

~ Date of institution -27.09.2008

. Date of decision  -23.04.2009
Syed Sardar Shah, Sub Engineer, Works and Services Kohat ...............
VERSUS

L. The Chief Seeretary NWIEP Peshawar,

2. The Sccretary Works and Services Deptt: NWFP Peshawar.

3. The Chief Engineer Works and Services Deptt: -

4. he Secretary Finance Deptt: NWFP Peshawar. ..................... Respondents.
Appeal U/S 4 of the NWF Service Tribunals Act 1974 for granting B 16 as per
rules and against not taking action on the Departmental appeal of the appeliant.

Mr. M. Asif Yousaf Zal, AdVOCALC.......cves oo FFor Appeliant,

M. Ghulam Mustafa, AG.P.......... P For Respondents.

MRCABDULJALIL o . MEMBER.

MR, SULTAN MEHMOOD KHATTAK. ..o MEMBER.

Ly

1 JUDGMENT

ABDUL JALIL, MEMBER: - This appeal has been filed by the appellant for grant

of B- 16 as per rules and against not taking action on the departmental appeal of the
appcl-lant. He has prayed that the Respondents may be ;jirected to grant BPS-16 to him on
-acquiring Diploma and B-grade examination as per Rules from his due daté. |

2. | Briel facts of the case as narrated in the memo of appeal are that thé appellant was
uppoiﬁnled as Road Inspector in the Respondent Department vide order dated 17.4.1982.
The aippcllaml was promoted as Sub Engincer (B—IAI) vide order dated 28.3.1990. The
appellant has also passed IB;gl'adc departmental examination on 17.11.1991 and has more
than 10 years service at his credit. Some ‘junior Sub Engineers were granted B-16 on
4.9.2003 and 19.4.2004. The appellant filed a departmental appeal against those order on

1.5.2004 which was not responded. 1hcrcl‘or&:\ the appeliant filed a service appeal bearing

AN

‘No. 607/2005 in this Tribunal. The said appeal was finally disposed of on 15.12.2006 in

terms that the appeliant be considered for BPS-16 if he otherwise eligible and qualified

it .

</
T



-

under the rules, After the dircctions of the T ribuna; the Respondents wanted to file CPLA

in the Supreme Court but the same was deduled unfiy by the Law Department on
22.1.2007. Thereafter the appellant filed implementation petition in this Tribunal, The said

mplementation petition was filed on 28.4.2008 after receiving the decision of the

Departiment i negative on 28.4.2008. Then the appellant filed a departmental appeal and

waited for 90 days but no reply has been received by the appellant so far. Hence the

present appeal.

The ‘respondents were sdmmoned. They appeared though their Iepresentatives,

L)

submitied written reply, contested the appeal and denied the claim of the appellant.

4, Arguments heard and record perused.

. The learned counse) for the appellant argued that not granting BPS-16 to appellant
as per rules and not taking action on the departmental appeal of the appellant within 90

days is against law, facts, and norms of justice. The appellant is fully entitled to B-16 as

per Rules of the department from his due date. The said rules are stll in field and the

5 .
Juniors employees to appellant have been benefited by these rules. Similar appeal has

already been accepted by this Tribunal and as such the appellant is also entitled to the said

benefit under the principle of consistency. Decision of the department is not correct

because the said rules are not being superseded so far. The appellant has been -

disc;’iminaied as the benefits of B-16 have been granted to the junior employee but denied
o the appellant on Mimsy grounds. ilc prayced that the appeal may be accepted as prayed
for.

0. The learned AGP argued that in light of the recommendations of the standing
Service  Rules Committee, the W&S Department has been issued Notification on

19.4.2004, wherein al senior scale Sub Engincers (B-16) in the W&S Department, shall,

with immediate cffect, be re-designated as Sub Engineers in their existing pay and scale -

and shall be merged with the cadre of Sub Engineers in the Department, provided that for
the purpose of maintainjﬂg their inter-se-seniori[y, lhe)" shall rank senior to the existing
Sub Engincer. On the basis of above Notification, W& 3 Department amended the service
iikes ol e Sub iinginccr’s on 04002005, Some senjor Suk HLDCCLOrS junior io huy have

been granted senjor scale (B-16) on the recommendation of Departmenal Promotion

—r
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/‘ Commitce at that time. The Government allowed sciection grade (B-16) to 25% of the Sub
Engincer (B-11) and the basic condition for the grant of selection grade wasl0 years
service and passing of B. Grade examination. The appellant was not considered by the
Di’C due o his incomplete record. The facility of selection grade ha@already been
discontinued by the Provinejal Government w.e.l' 01.12.2001 vide Finance Depzu‘tmcm’s_
letter No.FD (PRC) 1-1/01 dated 15.11.2001 and d'ated 6.4.2001 and in the prevalent
‘é.ircumstances tﬁe plea taken by:the appellant has been infracious, The Qervr("“ Tribuna!
N ‘\I‘ has directed in his decision datea A2 ”000 that the appeal is d“‘""scc of ;;th the
direction to Respondents No.1 to 3 that the appellant be consider for BPS- 16 if he has
otherwise qualified and entitled for same under thu relevant rules whlch was examined in
the department and the appellant was not entitled to the grant of selection grade BPS 16 on
the ground that according to the seniority posmon at the time, the appellant was at serial
No.244. As per service record to the Respondent Sub Engineers who have already granted
scl%'ction grade are senior to him. Morcover, the Government has discontinued the grant of
scléclion grade to all the Government servants’ grade. He prayed that the_appeal may be
dismissed. |

After hearing arguments of the learned counsel for the parties, the Tribunal
is of the view that there is sufficient weight in the arguments put forth by-the learned
counsel for the appellant. It was the responsibility of the department as per instr’ug:ﬁonon

performance Evaluation report containing instruction 1.0 and 1.4, The appellant cannot be

deprived from grant of BPS-16 due 1o mcomplete record. It was the responsibility of the
. o '

department to maintain his record.

In view of the above the appeal is accepted and his grant of BPS-16 may be antedated from

the date it was due to him. The parties are, however, left to bear their own costs. File be

consigned to the record. %/ ﬂLﬂéé /L% %/ o e

ANNQUNCED,

23.04.2009. %/ /sz ﬁ% 'W?f’/ﬁ,z“/ &f% A»«:——u/“ r' ,:z
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INTHE COURT OF _ Seguiite.  Tasbuwad, /2tinrset

) /4%&/%/' WMM (Appellant)

(Petitioner)
(Plaintiff)
- VERSUS :

| | | L W D&ﬁ&/ y | (Respondent)‘
| | SR _-/ | (Defendant)
. W, Pl pindo 2A

Do hereby appoint and constitute M. Asif Yousafzai, Advocate, Peshawar,. to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability for his default and
with the authority to engage/appoint any other Advocate/Counsel on my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.

The Advocate/Counsel is also at liberty to leave my/our case at any stage of the - /
proceedings, if his any fee left unpaid or is outstanding against me/us. N
! | { (

, ‘ . ‘ ' . o . \%\\\_,_\ A'\\\‘\
A « ‘ | ' W - ‘)< : B \

- Dated : _ /20 . —
_ - © (CLIENT). = .
ACCEPTED

M. ASIF YOUSAFZAI g‘

Advocate.
e
TIUR ALT KHAn

, o

OFFICE:

‘Room #,FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)
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 BEFORE'THE KHYBER PAKHTUNKHWA
"~ SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1231 OF 2015

/ Abdul Waheed, Sub Engineer : -—- Appellant
{ O/O XEN Building Division
/ DIKhan
gy VERSUS
1. Secretary to Govt of Khyber Pakhtunkhwa - - - Respondents

C&W Department, Peshawar

| 2. Chief Engineer (Centre)
/ o Cc&W Department, Peshawar

3. Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar

COUNTER AFFIDAVIT

/ - We the respondent hereby affirm and declare that all the contents of the reply

are corréct to the best of our knowledge and belief and nothing has been concealed.

yber Pakhtunkhwa
&W Department




BEFORE THELK-I‘-IYBER PAKHTUNKHWA
. SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1231 OF 2015 e

Abdul Waheed, Sub Engineer --- Appellant
O/0O XEN Building Division
DIKhan
- Versus
1. S_eéretary to Govt of Khyb;‘r- Pakhtunkhwa ---  Respondents
- C&W Department, Peshawar
2. Chief Engineer (Centre)
C&W Department, Peshawar
3. Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar ‘-‘¢§
‘-\.;A\Q
Joint Parawise Comments on behalf of Respondents No. 1 to 3
Respectfully Sheweth \

Preliminary Objections

1. Thatthe appeéi is not maintainable.

| 2. That the petitioner has never challenged in time any order in which his rights were ignored
| 3. That the appeal is premature.
4. That the appellant has no cause of action and locus standi.
5. That the appeal is time barred.
6. That the appeal is liable to be rejected on ground of non-joinder and mis-joinder of
necessary parties -
7. Thatthe appellant is estoped by his own conduct to file the instant appeal
Facts
1. Subject to proof
2. Correct to the extent-that in fact the selection grade BS-16 @25% of the total
posts of the Diploma Holder Sub Engineers (BS-11) was allowed by the
; Government with the condition that{5idefx&ijthe post shall be filled by selection
i on merit with due regardm to seniority from amongst Sub Engineers of the
Department, who have passed the Departmental B-Grade Examination and
have at-least ten (10) years service as such.
3. The facility of selection grade BS-16 has been discontinued by the Provincial

Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001
dated 06.04.2003 (Annex-l). The Establishment Deptt. had issued a circular to
all Administrative Secretaries and directed to clear all left over cases of Govt
servants who were eligible for selection grade/move -over on or- before
01.12.2001 (Annex-ll). Consequently the Respondent Department granted
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004
(Annex-lll) who were eligible and posts were available/vacant before
01.012.2001. Although the name of the appellant was at SI.No. 135 of the
seniority list of Sub Engineers dated 12.12.2000 (Annex-1V), the appellant was
not considered by the Departmental Promotion Committee due to incomplete
record at that time, therefore, in the prevailing circumstances, the plea of the
" appellant is infructuous.

The appellant’s right has not been effected due to the reason that the grant of Senior
Scale BS-16 awarded during 2003-04 as the seniority of the appellant was at very low
position and was in no way entitied for the grant of senior scale BS-16 as per Govt

policy of 25% posts in senior scale BS-16 of the total number of posts of Sub Engineers
prior to 2001.

¥




A.

vwm"f

Departmental appeal was recewed and processed in the Depanment and he has

4,
been informed about the grounds of rejection of departmental appeal
accordingly. ~

Grounds
Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not
entitled to the said scale as selection grade is not granted on the basis of
seniority-cum-fithess rather selection on merit.

B. Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per Service Rules and on the completion of codal
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub
Engineers were issued in 2003, 2004 but the appellant remained silent and filed
no appeal agamst the orders in specnfled period.

C. Incorrect, as explained in Para-B of the ground.

D. Incorrect, as explained in Para-B of the ground.

E. Incorrect, as explained in the above parars. .

F. Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per service rules and on the completion of codal
formalities.

G. Incorrect, as explained in para-3 of the facts

H. The Respondents would like to seek permission of this Hon’able Tribunal to

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed

with cost, as this Appeal is time barred and the same facility has been discontinued
by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W
Department.

]
Chief Engineer ( e/

C&W Peshawar
(Respondent No. 2)

Secretary to Govt of

Khyber Pakhtunkhwa
Finance Department
(Resgondents No. 1) (Respondent No. 3)

-
:&\ . ,‘”’ .
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: (BETTER COPY)
T o ‘ ‘ . GOVERNMENT OF NWEP.
FINANCE DEPARTMENT

, 7 No.FD(PRC) {-1/2003
. _ Dated Pesliawar thz April 6,2003
From Secretary to Govt. of NWFP

Finance Department

-

L All the Administrative Secretaries to Govi. of NWEFP
2. Senior Member, Boatrd of Revenue NWEFP
3. . The Secretary 10 Governor NWFP, Peshawat.
4. The Secretary Provincial Assembly NWFP
5. All Heads of Attached Department, NWEP.
G. All District Coordination Officer/Political Agents/
District and Session Judges NWFT .

7 The Registrar Peshawar High Court Peshawar .
3. The Chairman NWEP Public Service Comumission.
9. The Chairman NWFEP Scrvice Tribunal Peshawar.
*10.. The Sccretary Board of Revenue NWFEP:Peshawar.

Subject:- - REVISION OF BASIC PAY SCALE AND FRENCH BENEFITS OF CIVIL

. EMPLOYEES (BPS 1-22) OF THE NWFP GOVERNMENT (2001).
Dear 3it, _ : ) o
I'am directed to refer o {his Department’s letter No.FD(PRC}i-l.’ZOOl dated Nov:
15,2001 on the subject soted above and 10 say that clarification given :.painst Para-7 (i) and
(i) may be read as under:- ‘

: ke ’
“The Sclcclion;and Movcover shall stand discontinuec w.e.f 1-12-2001 in

stead of 27-10-2001. The clarification issued vide the above referred leticr
against Para 5(1) and Para 7 (1) & (i1) stand modificd to this effect”.

Yours faithfully,

-Sd/-

(ABDUL LATIF)
o DEPUTY SECRETARY (REG.)
Endst, No.FD(PRCN-1/2003 Dated Peshawar the, April 6,200
A copy is forwarded for information 10~
1. All Autonomous/Semi Autonomous ‘Bodics/Cor_poralion in NWEFP
-Sd/-
(ABDUL LATIF)

DEPUTY SECRETARY (REG)

DT, vade ame
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GOVEI{NMLNT OF NI.W.F.D.,
ESTABLISHMENT DFPARTM ENT

NO.SO (PSB)' ED/1-23/2002
- Dated Peshaivar, the 3.7.2004

All the Administrative Secretaries in NWFP.

. All the District Coordination Officers in NWEP.’
"All the Political- Agents in the NWFP.

4. The Secretary.Public Service Commission.

5. The Registrar, NWFP, Service Tribunal.

ST

SUBJECT: -CUT_OFF DATE FOR DISPOSAL OF ALL LEFT OVER

TASES OF MOVE-QVER/SELECTION GRADE

ear Sir,

§

I am directed to refer to this dcpamncnt lcltcr of even. numbcx

dated 9.6.2003, 30.1.2004 and 24.4.2004 on the subject noted above and 10

say that the: competent authority has observed that a number cf working

" papers regarding grant of move over and Seclection Grade cas:s are still

being received which indicates that decisions taken earlier havz not been
nplemented with fetter and spirit. In order to enable the Departments to
process pcndi_iig cases the competent authority has been pleased to extend

the cut off date upto 31.8.2004. All iefi over cases of Governmont

(/J

ps\ i""

l'l

who were eligible for Sclection Grade/Moveover before 1.12.2001 may be
placed before PSB/DPC for consideration as per instructions/policy on the
subject al the latest otherwise strict disciplinary action would be taken

apainst the defaulting official under- the’ NWFP Removal ‘rom Service

{(Special Power) Ordinance 2000..The Administrative departments are also

advised to furnish/weekly progress report about disposal of pending cases of’

Selection Glade/Movc over through PSB/DPC on regular basis

2. "1 am further direcled to request that above instructions may

kindly be followed by all concerned with letter and spirit.

N, YAou.rs faithfully
f"\H b .- ._\"'- .’"

SL T Gty //,(HAROON UR-RASHID)
<.+ © 7 SECTION OFFICER (PSB) ~
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H v |
wndsts ™o. NO.SO (PSB) \‘;Dn—zmooz o Dated peshawal the 3.7 2004 {

A cOPY is t'orwarded o~
i, The pS o gecretary Estab\'\shmcm Departmem Peshawal

seshawat:

4 the
Add’\t’\ona\ e:rc\m"\es in the

3. ¥ _
ish { and f\c\m'm'\su'u
ard Admin'\suat'\on

4 AN Sect Ofticer 0 the Es\abl'\s\xmcn
Departn® L Peshawal- .
5 The. Sectio? Officet (PR) ovc;mmento WYP,l"\nance Dcpa\'tmem
for information ‘ o
NI
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A
/‘§Y, JON OT‘Y'XCER ®S
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' GOVERNME T OF N.W.F.P.
WORKS & SERVICES DEPARTMEN‘

Daicd Pesh'lweu 1he'; 4 7 09 / 2003

No SOL’ l/W&S/4—2/20(}3/bS Consequent -apon ltcommeudauons of 1

‘Departmental Pmmot;on Comuiitee of the V»oﬂ\s & oCiVlC(S Depanmcnt dulmb i

.meeun 2 hcld on '12.08.2003, the compclem authouty has been pleased to the giant

Senior Scale (BS 16) in respect of the fol]owmg Sub En;[;,meel (BS 11) of the Woxks

Services Departinent, with immedlale effen.t.- R . . A

1. M. Muh'\mmad Auf :
Sub bnémcel Ofo the XEN Dev:
C&W Dmsmn Matlam at Kohat

2. Mr. M)ssal Khan, :
. Sub Engineer Olo the XEN Dcv
C&W Dmsm'] SWA at ka

' SECRETARY 10 GOVT OF NWEP
 WORKS & SERVICES DEPARTMEN]

Endat.No.SOE-I/W&S!4-212003/S.S.' L : D'\ted Peshawal the 04 09.20¢
Copy fonwarded to thei- -
" Accountant Gz.nenl\lWYP Peshawu

1.
.2, - Chief Engineer Works & Services. Peshawar; - S
3.+ Chief Eagineer Works & Services (FATA) - Jeshaw:u

4. . Managing Direclor l‘rontler Hlbhways Autlority. Peshawa1

5. . Deputy Secretaiy (Reg- BH)} Estabhshmem Department Pcshawu

6. Deputy Secietary (Reg) Finance Depmment T-eshawa.:

7. . All Superintending Engineer WE&S Depanmmn

3 - District/Agency -Accounts Ofﬁcels concemed o

9. ° Officials concerned. T S

10."" PS to Secretary Works & Ser vices Depamnen ,
{1, PA to Additional Secretary. kas & Services Departinent. *:
12 . Section Officer (Estt-1i) Wo:ks &. S€1 vwcs Dtpat‘tment
13. Office Ordel/Pelsoml ﬁles ' PO

BN
: S . (MU IAMMAD AKBAR KH#
-~ S ", SECTION OFFICER(ESTT-

Tha T ratie s e e eeee




GOVERNMENT OF N.W.I.D. :
WORKS & SERVICES DEPARTMENT -

D.ch l’u:ua\\.ll EhL 10 ’(Jl "70(11 )

Mo S(‘i' ANWESH-220048.5 . - ¢ ous .cqucnl ypon: lcwu]mwd.llmns of the
: ")um:lnmnlm !’.mnnlmn Caommillce nl e WV arks & Sum,cs DL[LII(IHCII[ dunn" s 2
: ~mclm" held. i 25/03/2004. the compelen Jl:l||0ll1\‘ hiis been Fleased fo the grimt pf"
enior Seale (135-10) in respeet ol the Tullowing Sub; 'mccls ([ S-11y ()f !hc \\'nr Ks &'-'; o
bmyuca DRepartment, with mnncclu.u cltect:- T .

e ncd

6. Drepniy Directos/ XEN Waorks & Services.ody
7. Districi/Agency. Accounts Olh\u& LANCCHK
3. Oi‘luai\ coneer ncd ’

1 -1
4 .
- --..._E iy Disi: i :
Cm TN Buland lqinf :
Sub Engincer O/ the NEN Dev: CRW .
Division Khyber Agcocy al Jnmmd
TR Fidayatallab, : o '
i Sub Engineer O/ the I)x.pul ¢ Director- II ot ce T .
v L City Distt: Govl, Pcﬁh.l\\.ll : . : _- : - oo g
P4 M Sanaullan, . : : S ' '
: Sub Eiuincer. ’J’o the uqmi\ Ditee lm ’\\'&S
| Lakki M : . i
IR M Zaivullali, : 4 ) 4
Sub Lngineet Om lhc Ih.pu[\ IJnu:lm AV &S ,
) o, CTarig Hsm.m . : ‘
! Sub Engincer Ofa e .\l"\r I)f’\' C& \'\ S |
| Division Khyber Av ' |
YT I»lul:.nnm’ld Taved B {’
e Sub Ln;:nc;:. O'U.lh"l (.]mt\ lm"um W&‘
s M1 ‘1|1'1.:=|\"~| Khan, T P ! :
. -1 Sub Engineer, O/n llu: .,Lpul\ Dncmm \\’K.) oL f
- < b Bunar e i o 2on ..-'_.-__.--; ' L :
L SECRETARY.T2, GOVT OF N
\\'05\1\5 & NE RV CES DrP/\m MENT
51, N0, SO —!JW(\S/‘ 2/200:4/8.5 D lcc[ 1’Lsh.l\\'m th 59/04/ O(H
: Copy Torw .uLlul o lic: S ;
S 1 Aceauntant-General NWER, I’L\h.m ar. |
i . 2 AGPR. Sub Oftice, Peshawvar, .- |
L 3. Chicl Engincer Warks & Selv fees l’v-m\\.u i
Cd Chicl Bngineer (FAY M) Waorks & Services I)L,m l’r\h.w a, A |
5. Mamging {Jncc.ai Frontior Highways: f\lllh Nily Puxlt.w ar. A f
. |
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- BEFORE THE KHYBER PAKHTUNKHWA, |
SERVICE TRIBUNAL, PESHAWAR. |

Service Appeal No. 1231/2015_

Abdul Waheed VS C&W Deptt:

-------------

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7) All objections raised by the respondents are
incorrect and baseless. Rather the respondents are
estopped to raise any objection due to their own
conduct. »

FACTS:
1  Admitted correct by respondents because the

service record of the appellant is laying in the
custody of respondent department.

2 Admitted correct by the respondents that Selection

grade BPS-16 @ 25% of the total posts of the
Diploma holder Sub Engineers are to be filled in on
the basis of promotion from amongst they persons
who have ten years service and also possessed B

grade exam and the appellant possesses the said:

requirement but despite of that the appellant has
~ not been granted B-16.

3 Incorrect. While para 3 of the appeal is correct.
4 It is Correct that departmental appeal was received

and rejected by the department but without cogent
reason.

é‘

5
%‘.

M 1’ :%
.;-

L




(“Eb

N

{

GROUNDS:

A)

B)

C)

D)

E)

F)

Incorrect. the respondent Deptt: has granted BS-
16 to many official vide order dated 4.9.2003
and 5.12.2009 and the appellant also entitled to
the same relief under the principles of
consistency and equality as the appellant possess
the same requirements which are required for
promotion. Moreover the Govt: fixed 25% quota
for senior scale sub engineer for promotion who
possess the said requirements i.e ten years
service plus B-Grade exam and the appellant was.
entitled for promotion on the basis of seniority-
cum-fitness. Therefore to deprive the appellant
from promotion is against the law, rules and
norms of natural justice.

Incorrect. The Govt: fixed 25% quota for senior
scale sub engineer for promotion who possess
the said requirements i.e ten years service plus
B-Grade exam and the appellant possessed the
same requirements, therefore. the appellant is
eligible for BS-16. Moreover if the appellant did
not claim BS-16 in 2003,2004 it does not mean
that the appellant will deprive from his right on
this score as many official has granted BS-16
vide order dated 5.12.2009.

Incorrect. The appellant is similarly placed
person, therefore he is also entitled to the same’

“relief under the principles of consistency and

equality as the appellant possess the same
requirements on the basis of which other officials
have been granted BS-16.

Incorrect. The appellant possessed the same
requirements on the basis of which respondent
Deptt: has granted BS-16 to many officials vide
order dated 4.9.2003 & 5.12.2009. Therefore the
appellant also entitled to the same relief.

Incorrect, while Para-E of the appeal is correct.

Incorrect. The appellant also possessed the same
requirements on which selection grade were
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‘iv" : given to other sub engineers, therefore the
appellant is also entitled for the same benefits.

G) Incorrect, while Paira-G of the appeal is correct.
- H) Legal.
It is, therefore, most humbly prayed that the
appeal of appellant may kindly be accepted as

prayed for.
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ADVOCATES, PESHAWAR.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are
N true and correct to the best of my knowledge and belief.
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