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Date of Order | Order or other proceedings with signature of Judge or Magistrate and that
or of parties where necessary. :
proceedings. '
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT SWAT =
Appeal No. 751/2015.
Khairullah Versus Provincial Police Officer, Khyber Pakhtunkhwa,
A Peshawar and 2 others.
- JUDGMENT
08.11.2016 MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN: -

Appellant with counsel and Mr. Muhammad Zubair, Senior
Government Pleader alongwith Khawas Khan, S.I for respondents

present.

2. Mr. Khairullah son of Abdul Majeed hereinafter referred to as the

appellant has preferred the instant service appeal under Section 4 of the

| Khyber Pakhtunkhwa Service Tribunal Act, 1974 against order of denial

[ of promotion to him vide orders dated 09.10.2009, 05.08.2611 and

24.09.2014 constraining him to prefer departmental appeal on

| 26.08.2014 which was rejected on 02.06.2015, communicated to the

appellant on 08.06.2015 and hence the instant service appeal -on

07.07.2015.

-~

3. ' Brief facts of the case of the apﬁellant are that appeilant is
serving as Police Constable since 1994. vHe was dismissed from service |
on 03.03.2010 where-against he preferred service appeal which was
accepted and appellant reinstated in sérvice on 1‘0.07.20A12. Appeal of the

respondent-department before the august Supreme Court of Pakis_tan




2

SN

against the judgment '0f th‘is T?ibunal ‘was dismissed on 07.06.2013 and,
conéequently, the appellant was- reinstated in- service with all back
benefits vide order dated 12.03.2014. Meanwhile colleagues of the
appellant inciudingl juniors to him were promoted as Head Constable§

(BPS-7) but the appellant was not considered due to the’ afore-stated

inquiry and litigations.

4. Leafped couﬁsel for the appellant has argued that the appellant
was interrogated by different agencies on the charges of his involvement
with militants and was found innocent. That he was reinstated by this
Tribunal with all back benefits. That thé appellant was not considered for
promotion despite his entitlement and with no fault attributable to the

appellant so far as his consideration for promotion was concerned.

5. Learned Senior Government Pleader has argued that the
appellant was not considered for promotion as he was under inquiry with

different agencies and as a result thereof he was dismissed from service.

6. . We have heard arguments of learned counsel for the‘parties and

perused the record.

7. Material placed before us would suggest that the appellant was
subjected to enquiry for different reasons by different agencies but was |-
found innocent at the end of the day as such reinstated in service with all
back benefits. Since the appellant was not found guilty during different
probes as such we are of the humble view that depriving the appellant

from promotion despite his innocence is an act contrary to law.

8. In the light of the above we are constrained to accept the present
appeal and direct that the appellant be considered for promotion from the

date of his eligibility and when official juniors to him were promoted.




[ The appeal is accepted in the above térms. Parties are left to bear their

own costs. File be consigned to the record room.

| (/ - Chai . '
(AbdutLatif) - a3 Cor?'?‘ Sw/é
Member

ANNOUNCED
08.11.2016

ir Khan Afridi) |

g




3.2.2016 , Appellant in person .and Mr. Khawas Khah SI

(Legal) alongwith Mr. Ameer Qadir, GP for respondents
'present Wriiten reply submrtted The appeal 1s assrgned to
DB for rejomder and final hearmg for 1.8. 2016 at Camp

Court Swat.
Chér}{an;
Camp Court Swat
01.08.2016 Appellant wrth Mr Ijaz Ahmad, Advocate present Frcsh

a0

Sur «“‘m‘ i' e Mg

Wakaltnama submitted. Mr. Khawas Khan, S.I (Legal) a]ongwrth
M. Muhammad Zubair Sr. GP for the respondents present
Rejoinder submltted Due to non-availability | of DB arguments

could not be heard. To come up for final hearing On 08.11.2016

k -
Chétfrman

i Camp court, Swat.

before D.B at camp court, Swat.
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appellant argued that the appellant was appointed as Constable ons

ﬁ 10.7.1994 and was entitled to be considered for promotion but junior

officials to appellant promoted and appellant ignored r'egardi_r{g whi

" he preferred departmental appeal which was rejected on 2.6.2015 bu

communicated to the appellant on 8.6.2015 and hence the insta
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:  service appeal on 7.7.2015.
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That the appellant is entitled to be considered for promotion m
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pre-ferem.:e to officials already promoted.
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Points urged need consideration. Admit. Subject to d'epositi'Q
security and process fee within 10 days, notices be issued. to the
. :'4,;}".'ifespondents for written reply/comments for 5.10.2015 at Camp Court’

Swat as the appeal pertains to the territorial limits of Malakand Division,

C)ﬁ?ﬁ:an

5.10.2015 Appellant in person and Mr. Khawas Khan, Sl {legal) alongWi
Mr. Muhammad Zubair, Sr. GP for respondents present. Reduested'fbr

adjournment. To come up for written reply/comments on 7.12.2015

Cha?n:an

Camp Court Swat

before S.B at Camp Court Swat.

7.12,2015% : ] Appei}ﬁlaat'- in persen and Mr.Khawas kﬁéﬁ,s,i(]_égjaﬁ.)’f

alorigwith AsSistant A.u for respondents present. M':Ltten re
-not Submitteé‘._ieques‘ted for fiurther adjournment. Iast
oppertunity ‘g.i'-a'n'ted'."’ji‘u_ come up fer written re'}aly/corf!menté:

oii 3,2,2616 béefere §.B &t Camp Court Swat.

cRmp Court ‘Swat R
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X ‘Form-A
FORM OF ORDER SHEET
Court of - S
Case No. 751 /2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings L
1 2 3
1 07.07.2015 The appeal of Mr. Khairullah presented today by Mr.-
Ghulam Nabi -Kl;néh Advoca.t_e,— t:hay be entered in the Institution
' r'egister’_a.nd put up to the Worthy Chairman for proper order.
REGISTRAR-
f-(fh -~ __,f/ ‘ This case is entrusted to S. Bench for preliminary |
2 hearing to be put up thereon \5—2—1J.
CHA}R;./IAN
3 . 13.7.2015 None present for appellant. The appeal be relisted
A * for preliminary hearing for 29.7.2015 before S.B.
Cl-l/\%@\)N .
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BEF ORE THE KH YBER PAKH T UNKH WA SERVICE T. RIBUNAL
' ' PESHA WAR.

& Service Appeal No. |51 12015

Khairullah ................ ereeair et e ea et eeeeneneaatesentessans .. Appellant
o _ Versus »
The Provincial Police Ofﬁcer Others ....eeveeereeenne . S Respondents
| INDEX ,
- [SNo. Descrlptlon of documents. - Annexure | Pages..
1. " |'Grounds of appeal with affidavit. - 1-4
2. | Copy of the letter of dismissal along | A o
| with the order/ judgment of his| gy |, 2
|hon’ble  court  Tribunal  dated. Al 5 j %
. 10.07.2012. o ' '
| 3 |Copy of the order/ judgment of. B .
: Supreme Court of Pakistan. : 7 ’
4.-_| Copy of the reinstatement order C L0
5.7 | Copy of the. promotion letter dated D . o
) | |9.102000. dada
e 6. | Copy of the promotion letter dated E . /2 :
R 5.8.2011., :
B | Copy of the departmental appeal and F
‘ | | rejection order -\oded 'Z-Iéln . - /ér/f :
D s Wakalatnama. -

Appellant

j ;Daf[ed: 07.07.2015-- - ~ Through
B EE %[m/aﬂ

.7 Ghulam Nabi Khan

<" Advocate Supreme Court




| BEF ORE THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL,
| " PESHAWAR | |
o o oy gzéizrxbmﬂ
- Service Appeal No. [ D | 12015 Diary m__'],, -
| o | 22008 I mleoncdd”/S
_ Khalrullah son of Abdul Majeed, . o
Constable No 2490, PP Mataltan, P.S. Kalam District Swat...... Appellant
o Versus - '
1) The Provincial Police Officer, KPK, Govt. of Khyber.
A_ V'. Pakhtunkhwa, Peshawar. B | o
: 2) ~Reg10nal Police Officer/ DIG Malakand Region Saidu Sharif,
" ~Swat. _ |
| 3) vADIStI'I.Ct Police Officer, SWat..........cccciveneeevenne..., Respondents
| o SERVICE APPEAL U/S 4 OF SERVICE
o ~ TRIBUNAL ACT, 1974 FOR DIRECTION
o TO THE RESPONDENTS TO PROMOTE
’__ - ._ . THE APPELLANT TO THE POST OF
. HEADCONSTABLEINBPS-7.
j co o .
| . -On acceptance of this appeal, this hon’ble
. ' Tribunal kind enough to direct the respondents
S A ; romote the appellant to the post of head-
_ ‘W w . to pro pp P

I | o : Constable BPS- 7.

7 / > ( f/\ Respectfully Sheweth

| l) . That the appellant is serving as Police Constable in District Swat at

the above mentioned address, whereby he was appomted as Pohce
| Constable on 10.07.1994.




2)

.3)‘

.-4)

5)

6

7)

e

That appellant has been serving on the above said post, whereby;he,
was dismissed from the service on 03.03.2010 for some vogue and

baseless allegations, however, the appellant filed a service appeal.

- which was succeeded and the appellant was reinstated back in

service on 10.07.2012. (Copy of the letter of dismissal along with

the order/ judgment of his hon’ble court Tribunal dated 10.07 2012

are attached herewith as Annexure “A”f~J

That the Govt./ respondents filed an appeal before the supreme

- Court of Pakistan, however the said appeal was also dismissed o

07.06.2013. (Copy of the order/ judgment of Supreme Court of

Pakistan is attached herew1th as Annexure “B”).

That the reinstatement order of the appellant with all the back

~ benefit was issued by District Police Office, Swat on 12.03.2014
and -the appellant was given charge of his duty on the above .

,mentloned address (Copy of the relnstatement order is attaohedv

herewith Annexure “C”)

That_in'the meantime the colleagues of the appeIlaﬁt, whom were ‘

even juniors to the appellant were promoted to the post of Head

- Constable BPS-7, whereas the appellant was dropped from the said

- promotion process for some reasons best known to the respondents.

(Copy of the promotion letter dated 9.10.2009 is attached herewith

as Annexure “D”).

That in this connection some other colleagues of the appelli’ant"

whom were again juniors to the appellant 24 in No. were also

promoted to the post of Head' Constable BPS-7, whereas

appellant’s name was again dropped from the process / procedirre .
of promotion. (Copy of the promotion letter dated 5.8.2011 is

attached herewith as: Annexure “E”).

That another order book No.161 dated 24.09.2014 was also issued

whereby some 43 constables were promoted to the post-of Head

constable BPS-7 and the name of the appellant was again dropped.




That the appellant when reinstated back in service then filed :an

appeal with regard to his promotion to the Deputy Inspector

* General Saidu Sharif, Swat on 26.08.2014, however the said appeal -
" was dismissed by the appellate authority in 02.06.2015, however

the copy of the rejection of appeal was served upon the appellant

on-8.6.2015. (Copy of the departmental appeal and rejection order _

are attached herewith as Annexure “F”f:: f)

- That the appellant approaches this hon’ble Trlbunal on followmg

grounds amongst the others:

GROUNDS FOR APPEAL:

A

That not considering the appellant’s name for prornotion ‘whereas

~ S0 many juniors to the appellant have been promoted to the post of

Head constable BPS-7 is an act illegal, unlawful, without authorlty/ '

jurisdiction and being based on malafide intention of the_

respondents.

That the appellant has been reinstated with all his back benefits,

, 'however the respondents have not enlisted his name in the

promotlon list inspite of the fact that appellant has passed all the
connected exams necessary for the promotion to the post of Head

Constable

That the appellant has been treated discriminately, whereaszso_
many other constables on junior footings to the appellant have been
promoted and the appellant’s name has not been enlisted in the °

p.romonon list to the post of Head Constable in BPS-7.

That it was the duty of appellate authority to mention the cogent
and obv10us reasons for dropping the name of appellant from the
list of promot1on however, the appellate authority had dtsm1ssed
the appeal of the appellant in a single line without mentioning any
reason or base for not considering the appellant to the promotion of

head constable.




E. Th’at the appellant is eligible/ competent by all means for the
promotion to the post of head constable and there is no legal or
procedural drawback in the service of the appellant for droppmg '

" his name in the list of promotlon to the head constable

It is, therefore, prayed that on acceptance of this appeal, this
hon’ble Tribunal kind enough to drrect the respondents to promote the

appellant to the post of head Constable BPS-7.

wﬂﬂ

Appellant

Dated: 07.07.2015 Through

At
Ghulam Nabi Khan

Advocate Supreme Court
AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of the appeal are

true and correct to the best of my knowledge and belief and nothmg has

been concealed from this Hon’ble Tnbunal _ f@% '

ponent
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This order will dispose.off the  enquiry initiated againct

“Constable, Khalrullah No. 360 who wh|le posted to JIS Police Lme was reportedly

nvoived m Anti State activities by developing link with terrorists.

| Consequently he was served with charge sheet and Statement
tof Allegations. DSP Hqgr: was appointed to conduct proper Depaftmczntal Enquiry
against the delinquent official and submit his finding. The Enquiry Officer in his
eﬁ'nding, reported- his . character as doub*fui and recommended for severe
"wunlshment He was - served with ﬂnal Show Cause Notice vrde No. 01/E, dated

13/02/2 0 but his. reol was found not satisfactory.

o

Belng a member of Police Force, the evil role playcd by the
delmquent official is not tolerab!e and he is liable for remova} from service
therefore I, Qazi Ghulam Farooq» DPO Swat in exercise of the power vested in‘me
iunder Ren!)ova! from Service (Special “Power) Ordinance 2000 tamendment

~ordinance 2001) dismiss him from service with immediate effect,

Order announced.

_ ‘ " - ' - Distric i cer, Swat
- _ . S S ’// \ *AHaq/-
%;.;Y_OB No. 4/ . B R " .

4




- yeaeysad

~ Appeal No. 1333/2011

* Date of Institution. ...  13.7.2011
Date of Decision ... 10.7.2012

e

Khairullah Ex-Constable No. 360, Javed Iqba Shaheed _ .
Police Lines Swat. (Apoellant)
1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa, E'“ 3
Peshawar. i
2. The Regional Patice Officer/DIG Malakand Region, Saidu Sharif Swat
3.- The District Police Officer, Swat. N (Responqgnt'$)

i
: |
3 APPEAL UNDER SECTION 4 OF THE-KHYBER PAKHTUNKHWA _SEL{M_CE
I TRIBUNAL ACT 1974 READ WITH SECTION 10 OF THE " KHYBER-
T pAKHTUNKHWA REMOVAL FROM _SERVICE (SPECIAL FOWERS)
ORDINANCE 2000 AGAINST THE ORDER UDATED 3.3.2010; V/HERESY
THE APPELLANT HAS BEEN DISMISSED FROM SERVICE FOR ALUEGED
CHARGES OF INVOLVEMENT  IN ANTI-STATE ACTIVITIES|  AND
AGAINGT THE FINAL REJECTION ORDER DATED 18.6.2011 CON VEYED
o APPELLANT ON 2162011 WHEREBY THE APPELLANTS
DEPARTMENTAL APPEAL HAS BEEN REJECTED. i

i

MR, MUHAMMAD ASIF YOUSAFZAL, - e
Advocate ' For appellant;-
o

MR. ARSHAD ALAM,

Addl. Government Pleader For responde%wt_s.
SYED MANZOOR ALI SHAH, MEMBER §
MR, NOOR ALI KHAN, . MEMBER |

" JUDGMENT g

g

 SYED MANZOOR ALL SHAH, MEMBER.- This appeal nas'beﬁh"ﬁted

by Khafrullah, the appellant under Section 4 of the Khyber pakhtunkhwa $e'ni/ice
. \' : . ’ .
Tribunal Act, 1974 read with Section 10 of the Khyber Pakhtunkhwa_&%moval

. ) i)
_ from Service (Special Powers) Owdinance 2000, against the orderifg_datad

" 3.3.2010, whereby he has been dismissed from service and againstlth:i; t;}rder | ‘

dated 18.6.2011, whereby his dep'artmental appeal has been réjectedj.‘f;.:lt;hés
been prayed that on acceptance of the appeal, the §mpugned orders matwi b% set

aside and the appellant may be reinstated into service with all back benilf__{fut's.

3

;
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appeal of the appellant has been rejected, hence the present appeal.

. Ko
have reinstated ‘a number of officials/officers in similar circumstances w

Department in the year 1994.and has more than 16 years service at s credit.

He was issued charg.. sheet with statement of allegations on 2.1.’,0150 for
involvement in anti-state activities. The appellant filed his reply and'd;,hied the
allegations levelled against him. The department conducted "»:ex:.—parte
proceedings against the appellant and on 13.2.2010, final show cause rlotice
was issued to him to which he also filed reply and clarified his po féion On
3.3. 2010 the. appellant was dismissed from servuce Feeling aggnevedl he filed
departmental appeal on 20.3. 2010, which was not decided within the tlpulated |
time, hence he filed Writ Petition No. 3667/2010, in the Hon'ble Pesha ar High
Court. The petition was disposed of on 11.1.2011 with the dlrecttol‘.l to the
respondents to decide departmental appeal of the appellant within ore month
positively. Finally vidi: impugned order dated 18.6.2011, the, depcl‘tmental

Sk

‘ R
3. The appeal has been admitted to regular hearing on 158. 21?11 and
notices were.issued. to the respondents. The respondents have fi led t'lel *}oint'

written reply and contested the appeal. The appellant also filed gnglnder in

vl

Arguments heard and record perused. ;
’l L

The learned counsel for the appellant argued that in case 6f fimajor

penalty conductlon of regular enquiry against a civil servant was manc;latory

" but no such enquiry has been conducted. The appellant had more ,{thén 16 -

years service and harsh view has been taken against him. The re‘sifoh"dents L
. g I R .,

have been accepted by this Tribunal, vide consolldated ]udgme=

© 16.3.2011 in Service Appeal No. 803,/2010,'and the appellantllsralsd e%titied to

the same treatmeqt as per judgment of the august Supreme COuFt of il’al‘gls.tari
as reported in 1996- SCMR-1185 He requested that the appeal lhay be

l

acce pted ¥

6. The learned AGP arguad that charge sheet/statement of al egatlons
was issued to the appellant propar enquiry conducted. He was glveh ample
opportunlty of defence, but he fa:led to prove his innocence and hag rlghtly ’




. . t\ :
SO
' By ‘
3 SRR
LI I
!U
il "‘

. been punished due to his involverent in ante- -state activities. He requested th'at
the appeal may be dismissed.

A § 4

7. The Tribunal observes that the appellant has been dismissed ffrc'm'

service on the allcgatlon that he was involved in ante- -state activities but no
regular enqmry has been conducted against him, which was mandatory i
the law. This Tribunal also accepted the appeals of 72 similarly placed p 'rson

vide judgment dated 16.3. 2011, in Service appeal No. 803/2010. The appg llant
is also entitiad to the sume treatment. '

8. : In view of the above the appeal is accepted the |mpugned 0 ders

- the department may initiate denovo departmental proceedings agamst‘3
appellant, but stnctly in accordance with the law. Parties are left to bear thelr

i
own costs. Fnle be consigned to the record. 3 :i
ANNOUNCED , ' N
10.7.2012. . . 5

(NOOR ALI KHAN)
MEMBER
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. & IN THE SUPREME COUR’I‘ OF PAKISTAN
: ( Appellate Jurisdiction )

PRESENT
MR. JUSTICE NASIR- UL MULK
MR. JUSTICE IQBAL HAMEEDUR RAHMAN

CIVIL PETITION NO. 632-P OF 2012
(on appeal from the judgment of the KPK Service
Tribunal, Peshawar dated 10.07.2012 passsd in Appeal
No. 1333 of 2011) :

The Provincial Police Officer Governrﬁent of

KPK, Peshawar & others _...Petitioners.

| VERSUS
Khairullah- . : ...}Respondént.
For the Petitioners: Ms. Neelam Khan, Addl. AG. KPK.

For the Respondent:  N.R.

Date of Hearing: 07.06.2013
ORDER
-- NASIR-UL-MULEK, J.— This petition is barred by 100 days

and the reason mentioned in the application for condonation of delay is

the time conéume'd for getting approval from the Committee constituted

(.

7( o E
/ﬁ 3 o }d@fi Th{;a petition is, therefore, dismissed as barred by time. /
Z > < o

58 7 v@‘
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" be trute COPY
- . : . . Dep Lty Registraly an
%7 June, 2013. ' ' ) _ gupreme Conrt  of Pakistatty
Mudassar/ ' “Not approved for reporting.” a ?i Peshawal‘o
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ORDER

Khairullah N0.360/2490 that he while posted to Javed Igbal Shaheed Police Lines was reportedly

involved in anti state activities by developing links with terrorists.

He was issued Charge Sheet alongwith Statement of Allegations and DéP/City
Circle: Swat was deputed as Enquury Officer. The Enquiry Officer conducted proper departmental
enquiry against the delmquent offlcer and recorded the statements of all concerned offlcers After
conducting proper departmental enquiry, the Enquiry Officer submitted his findings whereir he
intimated that the allegations leveled against the above named Constable could not proved ddring

enquiry. He was heard in Orderly Room.

Therefore, in exercise of the powers vested in the undersigned under Rules 2
{iii} of Police Dlscuplmary Rules-1975, I, Sher Akbar, S.St, P.S. P, District Police Officer, Swat z!s a
competent authority, am constrained to exonerate him from the charges and he may be aliowecii all.
back benefits in the Ilght of Servnce Tribunal judgment dated 10-07-2012. However, the above named

Constable will not be posted on any sensitive /key points for duty/security of Police Offlcers/poht:cal
I
feaders-persons in future. : .

Order announced.

et ——————— + &

Disnic 01‘ ice Offucev w,atb

0.8. No. 4 & .
Dated s /2014.
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{\s. Per recarnmendatic n of the Dep: wtrrental P Sl

e% are hereby promoted as officiating e

-‘ ) g - .. T L INICT TR, -'.,._- .' . i . -’". .
Nils . Shakarullmh e, Fyde

Said thma.n No: 717

' l‘/lunam:?_aad Cha !qf\,o 437

1 Jan Mﬁ'ﬁé’iin}i‘ié'd ‘No. i'2'69
Bak?‘ltAme-m No 7
Shdmshau ’\Ilr Nc-.. 12

.

777 T Murad Ali Not 866

g ‘Yahya Khan i’ho 285
g ‘Abdu! Ahad No.l:i?i'z"
10 Nawar.» aadal No. 1060

FE Muhammad Ayuls Ne. mz;

h’—- N:s(sr Al"r'.m, i\10 ’1
13— |Tjaz Anmzd b -:1.'3
Asghar G = Ko, 580

15— "Dighan zex Mol 439

6 [ Farmanaliah No. 750 °
17T "'Ui‘n"a?; Rahean NG, 676 -
7 Jaadtian o, 119 0

|19 | Muhamrna Iftikhar No. 1015
247 Muhamrmd 1 .haq Y. 694

S Sher Alara N, | 159

N

22 | Sabz Ali Ng. 535

57 | Rahat Kaan ndl 550

2..4 - Sarda::I"I;iiﬂ..-‘.*r.-i:nad No. 760
25 I'Naik Zady o, bay

26, - Amin Said Mo, 300

<7 I Khaisla Mobamina Mo. € 20

G\:Jdrr' S,h- h l\’:) '}“‘ 4G
Nasir Khar e (1
L5350

}

i
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-= - Dated
A 1

' é"aléﬁ'é“'_Zade

No. 328

../‘-....&@_1'2009

:
T

“Fahim t<hi)r.,i'i‘\]i>_.' 199
1 Javed Khan No. 467

Aziz-ur-Reflman No. 1180 .
Umar Ali r{ldi 660 T ' ' ;

‘ Aﬁﬁhé'milna "‘Af'am 'Nb. 1629

| Rahmantlidh No. 281
‘Muhammad Diyzer No 316

Bashir-ul-Uliah Mo, 108"

Mubammad Sherin No. 1233 .

)

Shah Jehan No. 1292

Amir Zarin Khan No. 414 o

[ U S

e

'. Qi : : .{("" ;
District ﬂ’oﬂi_céﬂéi’mlr, Swint

. _ . et
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)
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' untll further order'- S

' by promoted to the rank_ of Offg HCs in BP"‘-? wuth imm

.,;

.w:.

Name & Bel_t No.

So N 0.“0‘

'Mohlb Ullah No: 161

Aziz Ahmad No. 213/RR

Gohar No. 66 = . '

Akhtar AliNo. 1474

_Habib ur Rahman No, 550

Tasleem;Mian No. 430

Amir Zep No. 963 . ..

Amjad Igbal No. 259 . -

‘Nazeer Ahmad No. 2596

Mushtaq Ahmad No. 1372

P U " o .
S I NI LRI AN Sl o

‘Mohammad Ishaq No. 1354

[y
N

[ Niaz Ali No. 1437,

LTS

,AAman Ullah Khdl‘l No. 842

14,

e

[Umar-Hayat No.468. n 1Tl

I& 40‘ <.

15

Hussain Ali No.'1152.

16°

Farman Ali No.-500

. 1 7&;---\

cuohar Rahman No 15321 .

18

Afzal Hussam \Io 1485

19

Waheed Uliah '\lo 973

20- -

Jehan Alam No 121

Alam Khan No 1429 )

Sal1ib--Shah No.-615

| Wahid Zada No. 425 4

'.Deputy Inspectorf

Copy of above for. mfgrrmatlon & necessar
General of. Poltce, Mauakand Reglo

 Sajjad Ullah No. 637 -
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From

To

4
No. “’ﬂé’g@

The Req;anaé @@Bﬁ»u., Officer, L £

-Malakand, 4% S8iF6 Sharif, awatn

The Listrick P’@Enm @ffncen-, Swat.

/E, dated Saidu Sharif, the 02 ~ 06 /2015,

Subject:

Memorandum:

07/05/2015,

T AN
- cremem o
B it

APPLICATION FOR PROMOTION AS HEAD CONSTABL
AND SELECTION FOR INTERMEDIATE COLLEGE COURSE.

Please refer to your office memao: No. 6229/F, datec

Application of Constable Khair Uliah No 2490 of Swat Dlsti"iu}

has been examined and filad by worthy Regional Pol:ce. Officer, Mziakand Swat.
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. BEFORE THE CHAIRMAN, SERVICES TRIBUNAL, KPK, PESHAWAR

' In re: Service appeal No.751/2015,
Tltle
}'_Khalrullah son of Abdul Majeed, .

 Constable No.2430, PP Matiltan, PS KALAM.......APPELLANT.

VERSUS:

- 1.The Provincial Police Officer, KPK, ETC............. RESPONDENTS.

'REJOINDER ON BEHALF OF THE APPELLANT.

o Regarding preliminary obiection'

a)- ' This para of obJectlon is baseless and mlsleadlng one because

o ) the appeal is fully based on facts, cogent reasons with solid proof and

" ‘materials on the record.

“b'to f)- ~ Theseparas of.objettions are incorrect and not based on
. ,facts or cogent reasons, hence denied. The appeal is not bad for non-
E " joind'er or mis-joinder of necessary party. The appellant is not
- }estopped by his own conduct to file the present appeal. The appeal is
" well in time because though the application/appeal made to the
~ department was illegally filed/rejected on 2.6.2015, but such order of
- - filing the application was not communicated to the appellant till

8.6. 2016, on which the copy regardmg order of filing (rejecting)the
apphcatlon was attested and issued to the appellant as a result of his

_-application dated 8.6. 2015, agamst which appeal was made on
'7/7/2015 well within time(copy of order dated 2.6.15, duly attested
~.on8.6.15 and delivered to the appellant on the same date i.e 8.6.15
" is Annexure-A) which cliearly shows that the appeal was well within
" time. The ap.pell'a_nt has come to court with clean hands and has got
- good prima facie case and cause of action while on the other hand,

the respondents have come without clean hands and are out to
malafidely ruin the service carrier of the appellant at any cost for no
fault on his part




FACTS:

1t03)-  These paras of the appeal, being not denied by

respondents due to offering no comments, meaning thereby that

"‘such paras have been admitted by them. Similarly, in para-2 of our
_appeal, we claimed that the dismissal of appellant was vague and

based on baseless allegation, which fact has also been admitted by
the Respondentsin a similar manner. These facts clearly show that
the dismissal and non-promotion of the appellant were unlawful and
based on malafide intention.

4)- The reinstatement order dated 12.3.2014 has been

admitted in this para by the respondents. Nevertheless, as per

.'judgément of Service Tribunal regarding reinstatement of the

appellant and facts/solid materials available on record,' the directions
of Respondent No.3 regarding non-posting of the appellant on

- sensitive post, are uncalled for, unjust, against law, natural justice

and the material available record; hence, liable to be expunged.

5)- ' Reply of this para by the respondents to the effect, that
- the appellant had links with the militants and was sympathizer of
- terrorists , has been unproved in every forum, is therefore, baseless

and the result of malafide intention. Moreover, their assertion that
during promotion process, appeal of the appellant was pending

- before the Service tribunal, is also incorrect and baseless because

appeal of the appellant was filed on 13.7.2011 before the Service

* Tribunal and decided on 10.7.2012(Annexure-B) while the promotion
- order of other constables was issued on 9.10.2009 (already attached

with the present appeal). This state of affairs clearly shows that

“during the promoféion process, appeal of the appellant was not

pending before the Chairman, Service Tribunal in the year of 2009. As

| regards the detention of the appellant with the Security forces during
* the days of promotion is concerned, it was the story of 2007-2008

and he was declared white by the Army on 13.4.2008 after screening
by the joint interrogation team, consisting of the representatives of

police, FC, 206-Svy sector as well as the representative of HQ-17
: _division, held on various angle and aspects, but nothing during the

course of joint interrogation was extracted, and thus after recording

- their findings, the appellant was declared as white and set free. Such

finding of the said high profile joint investigation team was duly
conveyed to the Police department, Swat on the same day. (Copy of




o the findihgs after interrogation and white declaration of the
- appellant is annexure-C). Moreover, during prombtion process, the
o appellant was on duty at P.S Madyan, Swat.(Naqal-mad No.17
: 'Roznamcha dated 14.7.2009 in this respect, is Annexure-D). The
.above position clearly shows false allegation and malafide intention
. and misuse of power on the part of the department as, after such
- high level investigétion on every angle, the appellant was declared
R white and set free.

6)-  Asthe major penalty of dismissal, made on the basis of
“Cheemegoyas” (rumors /doubts mentioned in the enquiry report

- Annexure-E and order thereon is Annexure-F) was unlawful , against
“which the appellant filed appeal before Services Tribunal, whom
~ reinstated him with all back benefits by exonerating him of all the
‘false charges made against him by the Respondents. This state of

affairs clearly shows that his dismissal by the DPO Swat was against
law and natural justice and was the result of malafide intention and

. misuse of powers and inefficiency. Therefore, in the circumstances,

the appellant is entitled to promotion as he was reinstated with all -
back benefits.

7)-  Pendency of appeal in Service tribunal Peshawar and detention
v_yith security forces at the time of promotions in the year2009(copy
Annexure-G), is incorrect because as explained in para-5 above, at

~that time neither he was in detention with security forces nor his
-case was pending before Service Tribunal during the that period as

the appellant was already declared WHITE by joint investigation team

of the security forces on 13/04/2008, resultantly the DPO, Swat was

constrained to reinstate him vide order dt. 28/08/2013, while further

. promotions of his colleagues(juniors/ seniors) were made on

26/09/2014, during which period, the appellant was on duty. This

state of affairs clearly shows that the assertions made by the

respondents in Para-5 and this Para-7, are incorrect and are
contradictory to the facts and material on record, therefore based on

- malafide intention, misuse of powers etc.

8, Reply of the respOndents-io this para that the
) application/appeal of the appellant to the departmental authority for

promotion was devoid of merits, is incorrect because the said
a_pp[ication/appea’l was fully justified and based on merit because he

- was already declared white from all the frivolous charges by the high




profile joint investigation team of Security forces and was also
" exonerated of all the said charges by the Service Tribunal, the

Enquiry Officer and the DPO, Swat . But despite these facts, the said

. appeal/application was illegally and malafidely filed by the
f * departmental authority on baseless grounds, causing serious
~ irregularity, injustice, misuse of powers and illegality, which act is

actionable under the law and services rules. Thus, the filing of his
application/appeal and his non-promotion was quite illegal.

9. ' Replyof the respondents to this para is incorrect because

* appeal of the appellant for promotion was based on merits as
L explamed above, and the appeal needs to be accepted with heavy

cost agalnst the respondents

GROUNDS:

" A)-  The denial of the contention of the appellant mentioned in this -

par'a, is illegal and based on malafide intention because as per

“record, the appellant was honourably exonerated of all the hearsay
" baseless charges by all the concerned quarters, including the Armed
- Forces etc, resulting into his reinstatement by Service Tribunal with

all back benefits. But despite these solid facts, he has illegally been

. - dropped constantly from his due promotlon on the hearsay flimsy .
‘_an_d unproved grounds of doubts, despite the fact that the enquiry
- -officer and DPO Swat have also exonerated him. -

- B&C)- Asper record, these paras of the éppeal are quite correct,
- the denial of which by the respondents, is incorrect and based on
“malafide intention as the appellant has been reinstated with all back

benefits, but despite the fact that the appellant has passed all the

| ~exams necessary for the post of H.C(copy Annexure-H). -Also, the

appellant has been treated discriminately as so many other
constables on JUﬂIOf footlngs from the appellant, were promoted

while the appellant’s name was malafidely not enlisted in the

promotlon list for the post of H.Cs (BP-7) by misuse of powers, etc.

D & E). Reply of these paras by the respondents, are the resuit of

discrimination and malafide intention as the appellant was very

- much fit for promotion on the basis of seniority-cum-fitness and
_other grounds necessary for promotion, but his name was illegélly

dropped without giving him the chance of hearing or showing any

PS



: réas¢h-there'for. Therefore, his promotion needs to be made from
~ due date as there is nothing adverse against him on record.

-

- In-view of the above facts and materials on record, It is,
. therefore, prayed t‘h‘at the appellant may kindly be ordered to be -
“promoted to the post of C-1/ H.C from due date with back benefits,
~ with cost for causing every kind of losses and inconvenience to the
. appellant in addi'tiOn‘to. ordering legal proceedings against the
- concerned officers for misuse of posers etc. X

KHAIRU LLAHfPPELLANT,

S

“1. ° (JAZ AHMAD) ADV.

2. MAJID ALI'ADVOCATE.

DT17.2016.

. e
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WO ZEEE /B, dated Saidy Sharii, the 02 ~ag h046

T
3
Meinorandum.: L
- ' : | ' (R
Please refer to your office memo: No. 6229/E, datec
C7/65/2015. : : : o T e
U e 2

Application of Constable Khair Uiian N0.2490 of Swat Distric

alakand Swat.
ﬁ .

S

has been exarnined and fiied by ‘)\/drt_lj_y__ Regional Police Officer, v

T
L ;
f!‘i,j'{. 4 .
/“"‘ ! —'3’.',::‘4;"1':;};"':-.‘; ! /
. L
e G o » _ . ' {(OFF s Sutﬁm;
. - s O durdes s - at o - o . . - i N gre r )
g j‘#a,_...a,. & &;ﬁ;&ﬁ«‘.? a d g ‘ 4 ForRe&gmna;&' Pojica Officer,
: “"““ {ﬁ‘( ‘ ey ‘ Malalcarne ¢ BT Saidy Shayeis Swat
- H A
\‘;\ ' |‘ t‘,, ) l,i’\‘ :
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1
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Subject: ’ APPLICATION FOR PROMOTION AS HEAD CO&STABLQJ

|
i
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Appeal No. 1333/2011

Date of Institution. ... 13.7.2011
« - Date of Decision ... 10.7.2012

Khairullah Ex-Constable No. 360, Javed Iqbal Shaheed

Police Lines Swat. (Appe\lgnt)A

VERSUS ' \

A2

" The Provincial Police Officer, Government of Khyber pakhtunkhwa, i

Peshawar. k)
2. The Regional Potice Officer/DIG Malakand Region, Saidu Sharif Swat)
3- The District Police Officer, Swat. . (Respondénts)

. i E

3 APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA 55;13;5/1',(:5
— TRIBUNAL ACT 1974 READ WITH SECTION 10 OF THE KHYBER
PAKHTUNKHWA REMOVAL FROM SERVICE (SPECIAL POWERS)
ORDINANCE 2000 AGAINST THE ORDER UDATED 3.3.2010, WHEREBY
THE APPELLANT HAS BEEN DISMISSED FROM SERVICE FOR ALUEGED
CHARGES OF INVOLVEMENT  IN ANTI-STATE ACTIVITIES ' AND
AGAINST THE FINAL REJECTION ORDER DATED 18.6.2011 CONVEYED
TO APPELLANT ON 21.6.2011 WHEREBY THE  APPELLANT'S
DEPARTMENTAL APPEAL HAS BEEN REJECTED. R

r

feaeysad

LI
h |

MR. MUHAMMAD ASIF YOUSAFZAL ho
Advocate . For appellant;,

MR. ARSHAD ALAM,

Addl. Government Pleader For respondents.
I:
- I:
3
SYED MANZOOR ALI SHAH, MEMBER |
MR. NOOR ALI KHAN, MEMBER i
| 3
JUDGMENT B

‘\

 SYED MANZOOR ALT SHAH, MEMBER.- This appea| has be%n filed
by Khairuilah, the appgllant under Section 4 of the Khyber pakhtunkhwa %ewice
Tribunal Act, 1974\fead with Section 10 of the Khyber Pakhtunkhwa R!;(%mpval
from Service (Special powers) Ordinance 2000, against the order; datad

3.3.2010, whereby he has been dismissed from service and against th{;,(i)rder

dated 18.6.2011, whereby his departmental appeal has been rejected..'{ It} has
i l';- T

been prayed that on acceptance of the appeal, the }mpugned orders ma;fl ble set

- aside and the appellant may be reinstated into service with all back benéﬁts.
b

il
f i

——




Cremuysad

2. - Brief fact of the case are that the appellant joined tr{e ':;Police

Department in the year 1994.and has more than 16 years service at r%'s credit.

He was issued charg. sheet with statement of allegations on 2.1.@01'0 for

involvement in anti-state activities. The appellant filed his reply and dénied the
allegations levelled against him. The department conducted ':ex-parte
proceedrngs against the appellant and on 13.2.2010, final show cause notice
was issued to him to which he also filed reply and clarified his posmon On
3.3.2010, the appeliant was dismissed from service. Feeling aggrleved he filed
dcpartmentai appeal on 20.3.2010, which was not decided within the st:pulated
time, hence he filed Writ Petition No. 3667/2010, in the Hon'ble Peshawar High
Court. The: petition was disposed of on 11.1.2011 with the dlrectlot’\ to the
respondents to decide departmental appeal of the appellant within oqe month
positively. Finally vid: impugned order dated 18.6.2011, the, depahﬁmental
appeal of the appellant has been re]ected hence the present appeal. ; I
3. The appeal has been admitted to regular hearing on 15.8. 2b11 and
notices were .issued. to the respondents. The respondents have filed tfej " joint

n’:\ler in

et :—

written reply and contested the appeal. The appellant also filed te;;j
rebutal. ' L
— .

Arguments heard and record perused. f

AI"s '
I'- ]

The learneu counsel for the appeHant argued that in case Gf major

enalty conduction of regular enquiry against a civil servant was m%ndatory
but no such enquiry has been conducted. The appellant had moreithan 16
years service and harsh view has been taken against him. The res;Londerts
have reinstated ‘a number of officials/officers in similar c;rcumstances htle the
appellant has been discriminated. He further argued that cases of sqmilar nature
have been accepted by this Tribunal, vide consolidated Judgment dated
16.3.2011 in Service Appeal No. 803/2010, ~and the appellant is also entltled to
the same treatment as per judgment of the august Supreme Court of Paklstan

B TRy sl LA o PAILYS Ea g
s evem -

as reported in 1996 SCMR-1185. He requested that the appeal ‘may be
accepted ) |
6. The learned AGP argued that charge sheet/statement of allegatlons’

was issued to the appellant, proper enquiry conducted. He was gtven ample
opportunity of defence, but he failed to prove his innocence and ha§ rightly

v
'

I “
th
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been punished due to his involvement in ante-state activities. He requeste,%: Ehat ”*.: ‘
the appeal may be dismissed. coe ‘ J '!i f -
- } ® $lﬂ w
A } ¥, ;t
_ it 1
7. 7he Tribunal observes that the appeliant Kas been d:smusseq .j‘rJf ‘§ ¥
’l ;’I 1; 1- .y
service on the allcgatron that he was involved in ante-state actlvmes' btixb.fril(; o
regular enquiry has been conducted against him, which was mandatory l{ﬁfde <
e be o gnd L
the law. This Tribunal also accepted the appeais of 72 similarly placed pérson N
vide judgment dated 16.3. 2011, in Service appeal No. 803/2010. The ap%t\z
is also entitled totHe sume treatment. f i%
AN
P
8. In view of the above the appeal is accepted, the |mpugned oderrs g
are set aside and the appellant is reinstated into service with al) back ben §ij§ o
However, af deemed appropriate in view of facts and circumstances " of the cfé%i%, ’
“Tz
the department Mmay initiate denovo departmental proceedings agamst;_h'e '
£
appellant, but stnctly in accordance with the law. Parties are left to bear :h’g{"r :
own costs. File be consigned to the record. IR ;,{g‘ o,
|'r::‘ito*{' - -
R A S
ANNOUNCED i ' LA
10.7.2012. . \ . ;';3?--: :
— J .':‘,:‘:.;‘; . -
\ v K '_'.": . o *
(NOOR ALI KHAN) (SYED IMIANZDOR ALI SHAH) : .-“ . .
MEMBER ( ‘MEMBER : D
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were ouec

| :,‘_.'-- o e e
INTERROGATION AND1TS FINDINGS A "m&)( UUIQ-«C ¢

1{, Tllowing ouspec ted person were arreoted by the Iocal Pollce on various daled, whn

i by joinl inlerrogation leam of rep of Po!nce rep of I-L, rep of 206 Svy Sed & mp ul

HQ 17 D'w on various anglcs/aspecls nothing during: the course of mlelrogallon was axiactet],

Therefore lhey were released on personal bond/under takmg of oath lhat they will remain pmu‘ninl

and will never indulge in Anli- Governrnent/Subvem]ve acuv:lles 4 ey will coopmalﬂ wilh

Oovernnwnl and its leI'\(,llOﬂ’lrleS

Name of suspects who were cloclared “WHITE" durmq mterroqatlon»

Ser | Name of Suspect ' ' g - SRR .
_ i - : S . -
74 Azad Waii slo Shahi Malook /o Kalam, Swat__ [T
- " 12. 3| Sireen Zeb slo Yaseen r/o Khawaza Khela ' ' ' 1
\/ 3. ._Khair Ullah s/o Abdul Maijeed r/fo Wapda colony, Saidu Shanf o
R \,»d/Khaish Muhammad s/o Fazal Rehman r/o Shirngal Upper Dir .
.B. 4/ Hidayat Ur Rehman s/o Mehboob Ur Rehman r/o Shalpin Khawaza KhPIa e
_ 8. f Inayat ur Rehman s/o Mehboob Ur Rehman r/o Shalpin Khawaza Khela o
' ’_‘,_'r_’ L | Naor Ul Huda s/o Abdul Hassan r/o Gogan Dist Bunair_ R
8. | | Rehmat Ali s/o Fazal-e-Rabbi r/o Bara Bandai Kabbal - o
g V| Umer Rehman s/o Habib Ur Rehman r/o- Sambat Cham . .. .
104 Rahim Khan s/o Perwanat khan 170 Kuza. Bandai Kabbal i
11 Liagat Ali slo Abdul Razig, Jan Abad Chgrbagh ' _ i
“ '.‘ Signatures of In terroqatio{l Team Members
o Pl ok
 Rep of HQ 17 Div o g
- it - A
Rep of FC NWFF ST~ T

. /
Rep of 206 Svy Sec _)r-u.b lm). Ry Q) N N %_
S\/ASI Police Station Mingora 7/ £ (—jo{‘z}(‘w M

SI/AS

~SI/AS

| Police Station Kubba! . e
bR

| Police latlon Saidu Sharif

SIIAS! Police Station Khawaza Kheia

Dated: /,5 Apr 2008
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ﬂ\ ORDER.

s : I comphdnce of the Honorob[e Service Tribunal of Khyber ,'
Pokhfunkhwo, Peshawar Judgmeni dated 10-07-2012 in a civil appeal No.1333 of

- 2001 wherein the Servuce Tribunal cccep'red the pehhon of ex-Constable thur. _
Ufloh No.360 of Swat Police for Re-Instatement in service with all back benefits.
Subsequenﬂy the department moved an appeal against the judgmenf of Service
Tribunal but the Supreme court of Pakistan vide his Judgment dated 07-06-2013
maintained the decmon of Service Tribunal as the appeal was time barred. |

As per Court decision, Constable Khair Ullch No.360 is hereby Re-

Ins’ro’fed in service from the date of dismissal vide this office O.8.No.41, dated 03-
03-2010.and allotted constabulary No. 2490 with immediate effect.

‘ However, on re-instatement Denovo enquiry will be conduc’red as
direcied by the Tribunal Khyber Pckhtunkhwo Peshowor

l?lsfrlci Police Ofﬂcer, Swuf
b g o

O‘B"No /({( P | ‘ ERR !
Dated. 28 /& j2013. ‘

No/i[ 2 Z /E,

Copy to Mr. Aslam Nawaz D.S.P/City, Swat with the direction to
B conducf denovo proceedmgs against Constable KhairUlah No. 2490 and submd
finding report for taking further necessary action. -

ct Polic& Offtcer dwat.
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Collegé Course

History Sheet/Detail ;Marks Certificate

%g '
@.
-

-Overall Percentage is : 64.61

|
|

/%" I Declared as PASSED

:Lower I‘{ame :Khairuilah
Rank :Constable Belt No.
Comp# . A1777 District
Starting Date 01-04-2007 Ehding Date  :25-07-2007
Merit :52/263° El ucation
LAW * DRILL REMARKS
PPC 67 [/100 |SD 24 /40
CrPC 73 /100 [RF 60 /30 TestBoard
MI/FP 59 [7100 |SF 23 /30 /260
LSL 64 |7100 | MD 10 /13
PR 6 [/100 [TFC 1§, /30
IST 68  [/100 |PT 13 /20
GK/QS/AC |66 [/100 | UC 71 /10
PPW 59 [/100 [GD 14 /20
AC | 84| /150
. RE 12 /20
Total:- 520.00/800 265.00/415
G-Total:  785.00/1415 '

Leave Obtaincd: 12 dziysfI ’
Punishment : Nil

Medical Rest :Nil days.

|

Absence :Nil days

/
{/';‘/" ,;v/éz A/

Cdmmandant,
Police Training College Hangu.



gjf o BEFORE THE KHYBER PAKHTUNKHWA; SERVICE TRIBUNAL, PESHAWAR
Service Appeal No. 751/2015

Khair Ullah LHC Swat ..o, e e (Appellant)

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and

OLhETS et e s s Respondents
Subject:- COMMENTS OF BEHALF OF RESPONDENTS 7

\ -

z . Respectfully Shewith: : 7

' Preliminary Objections:-

a) That the appeal has not been based on facts.
‘b) That the appeal is bad for non-joinder and mis-joinder of necessary
parties.

c) That the appellant is estopped by his own conduct to file the appeal. -
d} That the appeal is barred by law and limitation.

e} - That the appellant has not come to the Honorable Tribunal with clean
' hands. ,

f) That the appellant has got no cause of action and local standi.

Pertain to record, hence needs no comments.
Pertain to record, hence needs no comments.

Pertain to record, hence needs no comments.

P w o nNoE

Para No. 4 is correct to the extent that in light of Honorablé Tribunal

order, the appellant was re-instated vide ordér OB No. 43 dated

12-03-2014 with the direction that he will not be posted on any

sensitive/key points for duty/security of Police Offiers/Political leaders-

persons in future.

5.  Para No. 5 is correct to the extent that the appellaﬁt had links with the
mititants and was also the sympéthizer of terrorist as a result. Therefore,
he was not considered by DPC because the appellant remained under the
detention of security forces and his case was pending before Service
Tribunal Peshawar. |

6. Para No. 6 is correct to the extent of promotion of some official fo the

| the rank of Head Constable, however at that time appellant Was not in
service a§ he was dismissed from Service vide Order OB No. 41 dated 03-
03-2010by D.P.OSwat.

7. Para No. 7 is correct as explained in Péra No. 5.

8. Para No. 8 is correct to the extent that the appeliant filed an appeai for

promotion before the appellate authority but was rejected/filed being

devoid of merits.




GROUNDS: .

“%

A.

B
C.
D

That appea'l'of appeliant being devoid of merits rﬁay kindly be dismissed

with ;:oét on the following ground:=

Incorrect, the act of respondeﬁt is lawful, legal and based on facts. .
Incorrect, reply already given vide Para above.

Incorrect, no discrimination has been done'to the appellant.

Incorrect, the appellafce. authority after‘préper examination rejects the

appeal being meritless.

- Incorrect, the criteria for promotion: of the next rank/ grade is govern by

The principal efficiency and honesty, while appellant prove their self an
inefficient official. | '

it is therefore, prayed that the appeal may be dismissed with costs.

me er

Khyber Pakhtunkh Peshawar
(Respondent No. 01)

Deputy Inspector General of Police,
Malakand Division, Saidu Sharif Swat

Regiohal blidNofiter,

&5 aiakand, at Saidu Shaif Swat,

o

ﬂw/

Dlstrlct Polite Offlcer Swat
(Respondent No 03)

E<c]




BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

Service Appeal No. 751/2015

Khair Ullah LHC Swat ................ esnstebeee eR SR he Ra R RRRae SRRSO emane R 00 sus ebb e s naas Appellant

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and

OLREIS ettt e e e e e e e e Respondents -
POWER OF ATTORNEY

We, the undersigned No. 01 to 03 doe hereby appoint Khawas Khan SI Legal .
Swat as Special representative on our behalf in the above noted appeal. He is authorized to

represent us before the Tribunal on each and every date fixed and to assist the Govt: Pleader

attach to Tribunal.

(Respondent No. 01}

O\

Deputy Inspector General of Police,
Malakand Division, Sai_du séyz rif S‘yvat
(ReshraldheING: -«%gce '

Sharif Swal.

07". s

* \talakand, at Saidy

District Po}ce’Ofﬁcer, Swat
(Respoindent No. 03)



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

Service Appeal No. 751/2015

Khair Ullah LHC Swat ....covvvenrereccrrnnnes esevess s ssr s sre s seton R Appellant

VERSUS
1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar & others Respondents
AFFIDAVIT |

We, the above respondents do hereby solemnly affirm on 6ath and declare that
the contents of the appeal are correct/true to the best of our kr_lowledge/behalf and nothing has

been kept secrete from the honorable Service Tribunal Khyber Pakhturikhwa, Peshawar.

A ~7
_ Inspector General of Policg,

Khyber Pakhtunkhwa, Peshawar
(Respondent No. 01}

Deputy Inspector General of Police
Malakand Division, §aidu Sharif Swat
 RelflesmiudizaBfBspn

Matzkand, at gaidu Sharif Swat

o

District Pol/ice_Officer, Swat
{Respondent No. 03)

e/



Regardtng preliminary objection: S ;,é'

2,

4

"lnv. re‘:_Service appeal No.751/2015.

Title: : : :

Khai}ullah s"on of Abdul Majeed,

Constable No. 2490 PP Matlltan PS KALAM ........ APPELLANT.
. VERSUS: | |

1 The Provincial Police Officer, KPK, ETC....ce....... RESPONDENTS.

REJOINDER ON BEHALF OF THE APPELLANT.

‘;ht N5 te

Jipd gic wﬁ,ﬂ"‘%k

a)- ~ This para of objectlon is baseless and m|slead|ng one because
the appeal is fully based on facts, cogent reasons with solid proof and

materials on the record.

b to f)- These paras of objections are incorrect and not based on
facts or cogent reasons, hence denied. The appeal is not bad for non-
joinder or mis-joinder of necessary party. The éppel!ant is not
estopped by his own conduct to file the present appeal. The appeal is
well in time because though the application/appeal made to the
department was illegally filed/rejected on 2.6.2015, but such order of
filing the application was not communicated to the appellant till
8.6.2016, on which the copy regarding order of filing (rejecting)the
application was attested and issued to the appellant as a result of his
application dated 8.6.2015, against which appeal was made on
7/7/2015 well within time(copy ofworder dated 2.6.15, duly attested
on 8.6.15 and delivered to the ap'é‘eilant on the same date i.e 8.6.15
is Annexure-A) which clearly shows that the appeal was well within
time. The appellant has come to court with clean hands and has got
good prima facie case and cause of action while on the other hand,

i !
‘the respondents have come without clean hands and are out to

L ) |
malafidely ruin the service carrier of the appellant at any cost for no
fault on his part.

. . ;. .L:ﬁ;.{uw.l pi e
. BEFORE THE CHAIRMAN, SERV!CES TRIBUNAL, KPK PESHAWAR )

- v — -
v, .

;A e p—— .



- EACTS:

1to3)- ~ These paras of the appeal, being not denied by
respondents due to offering no commen:'ts meaning the?reby that
such paras have been admitted by them. Similarly, in para-2 ofiour
appeal wp claimed that the. dlsmissal of appellant was vague and
based on baseless allegation, whlch fact has also been admitted by
the Respd‘ndents in a similar mahner These facts cIearIy show that
the dismissal and non-promotion of the appellant were unlawful and
based on malaflde intention. -

4)- 3 The reinstatement order dated 12.3.2014 has been
admitted in this para by the respondents Nevertheless, as per
judgement of Service Tribunal regardlng reinstatement of the
appellant and facts/solld materla!s available on record, the directions
of Respondent No.3 regarding non posting of the appellant on
sensitive post, are uncalled for, unjust against law, natural justice
and the material available record; hence, liablejto be expunged.

5)- Reply of this para by the respondepts tol the effect, that
the appellant had links with the militants and was sympathizer of
terrorists , has been unproved in every forum, is therefore, baseless
and the result of malafide intention. Moreover, their assertion that
during promotion process, apbeal of the appellant was pending
before the Service tribunal, is also incorrect and baseless because
appeal of the appellant was filed on 13.7.2011 before the Service
Tribunal and decided on 10.7.2012(Annexure-B) while the promotion
order of other constables was issued on 9.10.2009 (already attached
with the present appeal). This state of affairs clearly shows that |
during the promotion process, appeal of the appellant was not
pending before the Chairman, Service Tribunal in the year of 2009. As
regards the detention of the appellant with the Security forces during
the days of promotion is concerned, it was the!story of 2007-2008
and he was declared white by the Army on 13.4.2008 after screening
by the joint interrogation team, é?c‘:msisting of the representatives of

. police, FC, 206-Svy sector as well as the representative of HQ-17

division, held on various angle and aspects, butinothing during the
course of joint interrogation was extracted, and thus after recording
their findings, the appellant was declared as white and set free. Such
finding of the said high profile joint investigation team was duly

conveyed to the Police department, Swat on the same day. (Copy of




the slndmg*. after interrogation and wh:te declaratlon ofthe -
appellant |s annexure-C). Moreover, durmg promotion process, the
appellant was on duty at P.S Madyan, Swat.(Nagal-mad No.17
Roznamcha dated 14.7.2009 in this respect, is Annexure- D) The
above pos:tlon clearly shows false allegation and malaflde intention
and: mnsuse of power on the part of the department as, after such

hlgh level mvestlgatlon on every angle, the appe lant was declared
white and set free. - :

. 6} As the major penalty of dlsmlssal made on the baSIS of .
“Cheemegoyas” (rumors /doubts i mentloned in the enqulry report
Annexure-E and order thereon is Annexure- F} was unlawful , against
which the appellant filed appeal before Services Tribunal, whom
reinstated him with all back bene;:fits by exonerating him of all the
false charges made against him by the Respondents. This state of
affairs clearly shows that his dismissal by the DPO Swat was against
law and natural justice and was the result of malafide intention and
misuse of powers and inefficiency.“‘Therefore, in the circumstances,
the appellant is entitled to promotion as he was reinstated with all -

‘ back benefits.

7)- Pendency of appeal in Service tribunal Peshawar and detention
with security forces at the time of promotions in the year2009(copy
Annexure-G), is incorrect because as explained in para-5 above, at
that time neither he was in detention with security forces ndr_ his
case was pending before Service Tribunal during' the that period as
the appellant was already declared WHITE by joint investigation team
of the security forces on 13/04/2008, resultantly the DPO, Swat was
constrained to reinstate him vide order dt..28/08/2013, while further
promotions of his co!leagues(juniors/ seniors) were made on
26/09/2014, during which period, the appellant was on duty. This
state of affairs clearly shows that the assertions made by the
respondents in Para-5 and this Para-7, are incorrect and are
contradictory to the facts and material on record, therefore based on
malafide intention, misuse of powers etc. ]

8. Reply of the respondents to this para that the
application/appeal of the appellant to the depar’tmentai authority for
promotioh was devoid of merits, is incorrect because the said
application/appeal was fully justified and based on merit because he

was already declared white from all the frivolous cha rges by the high




_ Cpadw il
protile Jomt investigation team of Secu nty forces and was also
exonerated of all the said charges by the Servrce Tribunal, the .
_Enqurry Offrcer and the DPO, Swat'. But desplte tlhese facts the said
appeal/apphcatlon was illegally and malafidely filed by the
departmental authority on baseless grounds causing serlous
wregularuty, injustice, misuse of powers and illegality, whrch actis
actipnable under the law and services rules. Thus, the frlmg of his
apphcatuon/appeal and his non- promotlon was qunte lllegal

9. Reply of the respondents to thiS para is mfl:orrect beca use
appeal of the appellant for promotlon was based on merits as
explained above, and the appeal needs to be accepted with heavy

" cost against the respondents.
!

GROUNDS:

A)-  The denial of the contention of the appellant mentioned in this
para, is illegal and based on malafide intention because as per

_ record, the appellant was honourably exonerated of all the hearsay

" baseless charges by all the concerned quarters, including the Armed
Forces etc, resulting into his reinstatement by Service Tribunal with
aIl back benefits. But despite these solid facts, he has illegally been
dropped constantly from his due promotion on the hearsay flimsy
and unproved grounds of doubts, despite the fact that the enquiry
officer and DPO Swat have also exonerated him.

B & C)- As per record, these paras of the appeal are quite correct,
_the denial of which by the respondents, is incorrect and based on
malafide intention as the appellant has been reinstated with all back
benefits, but despite the fact that the appellant has passed all the
exams necessary for the post of H.C{copy Annexure-H). Also, the
appellant has been treated dlscrlmmately as so many other
constables on junior footings from the appellant, were promoted
while the appellant’s name was malafidely not enlisted in the ‘

promotion list for the post of H. Cs (BP- 7) by mlsluse of powers, etc.
|

D & E). Reply of these paras by the respondentsl are the result of

- discrimination and malafide intention as the appellant was very .
much fit for promotion on the basis of seniority; ‘cum-fitness and
other grounds necessary for promotion, but his name was illegally
dropped without giving him the chance of hearing or showing any




N o : : [ in k U .
reason the re for. Therefore hlS promot:on needs to be rnade from
due date oS there is nothlng adverse agalnst hm? on; record "

4 In view of the above facts and materlals on record It is,
therefore prayed that the appellant may klndlylbe ordered to be
pro moted to the post of C-1/ H.C from due date with back benefits,
with cost for causing every kind of losses and mcl:onvemence to'the
appe!lant in addition to ordering Iegal proceedings agalnst the

con cerned officers for misuse of posers etc. W o :.
| i . :  xnarulARRPP LLANT

. {
1. (JAZ AHMAD) ADV.

4 2. MAJID ALl ADVOCATE.

 DT.1.7.2016.
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Appeal No. 1333/2011
o , ".“Date of Institution.- ... 13.7.2011
< - Date of Decision ... 10.7.2012

Khairullah Ex-Constable No. 360, Javed Igbal Shahee;
Pol;ce Lines Swat.

oQ

VERSUS

1. The Provincial Police omce; (‘ovcmment of Khyber PakhLunkhwa

Peshawar. - C b Pahige o

2. The Regional Palice Ofﬂcu /DIG Ma!akand Reglon Saldu Sharlf Swa

\\ 3.- The District Pthe Officer, Swat. (Respond
o S, xgu i t ! n,i '

l‘? \ 4 APPEAL UNDER SECTION 4 OF THE: KHYBER" PAKHTUNKI iWA SE
A~ = TRIBUNAL ACT 1974 .READ WITH. SECTIONH10 ¢ OFi THD KH

ORDINANCE 2000 AGAINST THE ORDER UDATED*3.3; 2010 WHE

: mmeq’s_aa

', {CHARGES OF INVOLVEMENT  IN ANTI- STATE ACT IVITIEb‘

TO APPELLANT ON 21.6.2011 WHEREBY THE - APPL ’
Da:Pl\RTMLNTAL APPEAL HAS BEEN REJECTED.

MR, MUHAMMAD ASIF YOUSAFZAI

Advocate ‘ . - For'apbeinla_nl

MR. ARSHAD ALAM, : R v

Addl. Government Pleader 4 ' For respondents.

SYED MANZOQR ALT SHAH, - MEMBER

MR. NOOR ALI KHAN, . . MEMBER
JUD(JMENT |

+.SYED MANZOOR ALT SHAH, MEMBER' Th;s apped! has be
by .\halrunab the appol!ant under Section 4 of the; Khybe: Pakhtunknwav
Tribunal Act, 1974 :eud with Sectaon 10 of the ‘<hyber Pakhtuni\hwa R

from Service (Special Powers) Ordinance 2000, agalnst the o:den

(Appellant)

1 DAKHTUNKHWA — REMOVAL.  FROM SERVICE (SPECIAL POW

7 AGAINST THE FINAL REJECTION ORDER DATED 18.6.2011" mN\JY

THE APPELLANT HAS BEEN DISMISSED FROM:SERVIGEIFOR iALIIEGED



524

—

TSR

2. loBrief fact of the case are that.the appellant ‘joihed;.‘t
~ Department in the year 1994.and has more than 16 years servic_e.'at‘

Iw

_cred:t

He was. issued charg. sheet with statement of |allegations on 2.1% 2010 for

. involvement in anti-state activities. The appellant filed his reply and dé **mcd the

allegations -levelled  against him. The department conducted -

tec Jex~parte
proceedings against the appeliant and on 13.2.2010, final show 'c-au:"_;':‘,

Rt

- was issued to him to which he also filed repiy and cianf“ ed his posmon On

oy

appeal of the appellant has been re;ected hence the present appeai 8

hohces were .issued. to the respondents. The respondents-| have F Ied t
~written aepiy and. contested the a'ppeal. The appeliant also - ﬁled re]'

3.3. 20‘0 the. J‘Jpeuam was d1sml<~scu from serwce Feeling aggneved

hc fled

departmentai appeal on 20.3: 2010, which was not decndcd within the <t1pulated '
time, hehce he filed Writ Petition No. 3667/2010, in the Hon’b!e Peshawar Hsgh ,
Court. The petition was dt‘;posed of on 11.1.2011 with the dlrect!o.n to then

respondents to decide departmental appeal of the appellant Wlthln ore month_

positively. Finally vid: impugned order dated 18.6.2011, the depc i

3.0 . The appea! has been adm:tted to regular heanng on 15 8

but no such ehqu:ry has becn conducted The appel!ant had moxe

years service and harsh view. has been taken agamst hlm The res
have reinstated ‘a number of ofﬁuais/ofﬁcers in sumlar cxrcumstanccs

appellant has been dlscrlmmated He further argued that CE]SG“ of sum:t

have been accepted by this Tribunal, vide consohdatcd Judgmer_-__'

16 3.2011 in Service Appeal No. 803 /2010, and the appe!lant |s “also

|
the-same treatmeqt as pev judgmenit of the august Supreme Cour,

as repo:’ced in 1996 SCMR-1185. He rcquested that the appeal :.

accepted

6. The Ica:ncd AGP argued that chargc sheet/statemcnt of a!

was issued to the appellant, proper enquiry conducted He' was glveh ample

opportunity of defence, but he {ailed to prove his mnocenco ahd hag,f rlght!y_.fff

police -

egaUOns_ﬁf'
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been punished due to his involvement in ctivities.

the appeal May be dismissed. b Aﬁ ;Iﬁ ;’ ‘ V’ e
- . - ,:".:‘ ,“ T[‘ib’ 4 l’aj . ) .;:.g“
S

. * N
Tpe Tribunal observes thar the appeliant

service on the allegation that he was involved in 2

has been drs_m:sseq=

£ gy o
e requiestecf il

ey I

.'3 E .lt"l b

rengiar enqi;ity has been condl.}ctgsd égainst him, wh

the Iaw. This Tribunaj also accept

ANNOUNCED
1'0.7.2012.
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-"”J \1 he 1

were sCrec:.

v-rHQ 47 Divoon various "mqies/aspec!'s nothing durmg lhe uourqe o{ inlelrogallon was nyllmlmi
:'“Therdorc llmy were nelewsed on personal bond/under lakmg of oalh that they will remain peay nhul
and will never mdulge in Anti- Governmenl/Subver-;lve aCiIVItIeS They will cogperate wilh

bovernmont and its [un(,llondnes

Name of SUSJ)PCtS who were declared “WH!TE” durmJ mterroqatlon

| Ser | Name of Suspect

Azad Wali s/o-Shahi Malook /o Kalami, ‘Swat- F
‘Sireen Zeb s/o Yaseen r/o Khawaza Khela

-Khair Ullah s/o Abdul Majeed rfo Wapdfa colony, Saidu Shanf
“Khaisla Muhaimmad s/o Fazal Rehmanir/o Shirngal Upper Dir

“Hidayat Ur Rehman s/o Mehboob Ur Rehman rfo Shalpin Khawaza Khela |

iliny:d '\"7“%

Inayat ur Rehman s/o Mehiboob Ur Rehman r/o-Shalpin Khawaza Kheld _

4

Naor Ul Huda s/o Abdul Hassan rfo Gogan Dist Bunair

1 Rehmat Ali s/o Fazal-e-Rabbi r/fo Bara

Bandai Kabbal

o

I IR I IO EN TR R

N

Umer Rehman s/o Habib Ur Rehman rfo Sambat Cham

10

“Rahim Khan s/o Perwanal khan rio Kuza Bapdai Kabbal

—_—

Liagat Ali s/fo Abdul Razig, Jan Abad Charbagh

Signatures of Interrogation Team Members

. Rep of HQ 17 Div

S s
R

Rep of FC NWFP

Rep of 206 bvy Se SHub (aJ Cbm«(o.ﬂ_:

SI/ASI Police Stalion Kabbal

‘SIASI Police Slation Saidu Sharif

\_~SIIASI Police Station Kiawaza Klieia

. D_ateci:_/g_'_Apr 2008
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Y GRBER. S S |
\ ; . In compliance of ihe Honoroble Serwce Tnbunol of Khyber lq
- . Pakhturikhwa, Peshawar Judgmeni dated 10-07-2012in a civil oppeal No.1333 of :

P __— . !

~ 2011 wherein the Service Tribupal qccepted the p(etmon of Ex-Constoble Khair

in servuc’eg,wafh‘gllgbocktbenehfs
al against the judgmenf of Servuce

e his Judgment doted 07-06-2013
momfolned the decision of Service Tribunal as the oppeol wdas hrne barred.

Ullah N6.360 of Swat Police for Re- Instatement |
Subsequenfly the department moved an appe
Tnbunof but the Supreme court of Pakistan vide

As per Court decision, Constable Khair Ullah No. 360 is hereby Re~
Insioieo in service from the date of dismissal vide this office 0.B.No 41, dated 03-
03 2010 and alloited constobulgry No.2490 with immediate effect.

However, on re- -instatement Denovo enquiry will be conducted as
durecied by the Tribunal Khyber Pokhtunkhwo Peshowc:r

. District Police Offlcer, Swat.
/G L | |
O.B.No. _ : : .
Dated. 28 /. /2013,

ekl
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Copy o Mr. Aslam Nawaz D.S. P/City, Swat with the direction Io HE
L%
conduct denovo proceedings against Constable KhalrUloh No.2490 and submlt X F;’§
finding r o e e v IR
| g report for ioklng fq:t:er nece'ssory ‘cc'!”‘ Jﬁafﬂfﬂ}‘wmg‘mt‘ ; 73"?"';!
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Eotb 1935

y ! Hjstcry Sheet/Detail Marks Certlficaug
'// ' . Coileg,c Comse :Lower 'l\éame :Khairuflah
Z, A | Rank Constable BeltNo. , 360
M o Comp# :A1777 Bi;strict_ ‘Swat
. ; Starting Date 01-04-2007 Ending Date  :25-07-2007
T Merit 521263  Education :Matric
LAW - “ DRILL REMARKS
PPC 67 . |/100- [SD T T24 /40 )
CiPC 73 |/100- [RF 60 /80 TestBoard
- | [ ™MI7FP 59 {7100 [SF 23 /30 /260
294 7 |ITsL” |64 /100 ™MD 19 - |75
767 PR 6 /100 | TFC 18 /30
S les 17100 [PT 137 720
CK/QS/AC 166 7100 [TC 71 /10
PPW 59 - |/100 | GD 14 120
AC 841 |/150 |
- IRE 12 /20 1
L Total:- - 520.00/800 265.00/415 :
Lo GToul 785001415 | ‘[
W7 T Over. all Peroentaoe 15 64.6 1
—_— __ Declared as PASSED _
L Leavb Obtamed 12 days: . I\Ieduml Rest Nil days. Absence ‘Nil days
: 1 Punishment : Nj} o
P /
. (’ .»cc_ r/
f m.:md.am

Police Trammg College Hangu.
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KHYBER PAKHT UNKWASERVICETﬁBUNAL, PESHAWAR

No. 1886 /ST Dated 11 /11/ 2016
To
The D.P.O,
Swat.
Subject: - JUDGMENT

I am directed to for§vard~ herewitlh é certified copy of Judgement dated
8.11.2016 passed by this Tribunal on the above subject for strict compliance.

Encl:. As above - ' | \
' REGISTRAR - !
-~ KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




