BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

. SERVICE APPEAL NO. 73412015
Date of institution ... 01.07.2015
Date of judgment ... 20.07.2017 °

Shakirullah S/o Shah Jehan
Rlo Lakki Banda, Tehsil Takhte Nusrati, District Karak.

(Appellant)
VERSUS
~ 1. Inspeét‘or General of Police, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General Police (CTD), KPK, Peshawar.
'3. District Police Officer, Karak. _ »
4. Govt. of KPK, through Chief Secretary, KPK.

(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL _ACT, 1974 AGAINST THE APPELILATE AUTHORITY,
WHEREBY THE APPELLANT WAS DISMISSED FROM SERVICE BY THE
RESPONDENT NO. 2 THROUGH OFFICE ORDER NO. 3702-08/SRC/CTD,
DATED PESHAWAR THE 07.10.2009. WHILE THE APPELLANT
DEPARTMENTAL APPEAL DATED 02.02.2015, WAS REJECTED BY THE
RESPONDENT NO. 1. DATED 01.06.20135.

[\ Mr. Zia-Ud-Din Khan, Advocate. .. For appellant.
N\ Mr. Ziaullah, Deputy District Attorney . For respondents.

\ MR. GUL ZEB KHAN ... MEMBER (EXECUTIVE)
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JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - This appeal has

been filed under Se;ﬁtion-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974
against the order dated 07.10.2009 vide which the appellant was dismissed from service
for willful absence as well as against the order dated 01.06.2015 vide which the

departmental appeal of the appellant was also rejected.

N

2. Facts of the case as per memo of the appeal are that the appellanf was %i’pp.dinted ‘

l N on 27.07.2007 as Constable in Frontier Police and was performing his duty to the
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satisfaction of respondents. That during service his mother was seriously ill, therefore,
he remained absent from duty and was Hismissed from service vide order dated
07.10.2009. He also filed departmental appeal but the same was also rejected vide order

dated 01.06.2015 hence, the present appeal.

3. The respondents were summoned who contested the appeal by filing written
reply/comments.
4, Learned counsel for the appellant contended that neither any charge sheet/

statement of allegation and inquiry was conducted against the éppellant nor any show-

_ cause notice was issued against him and the appellant was illegally dismissed from service

3
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on the ground of willful absence. It was further contended that infact the mother of the -
appellant was seriously ill and he was busy in her treatment. It was further contended tﬁat
neither any opportunity of defence was provided to the appellant nor he was personally
heard and the alleged charge leveled against the appellant was false/baseless and de\-foid of
facts, therefore, it was vehemently contended that the impugned order passed by the
competent authority as well as order passed by the departmental authority are illegal and
liable to be se-aside and prayed for acceptance of appeal.

5. On the other hand, learned Deputy District Attorney Mr_. Ziaullah opposed the
contention of learned counsel for the appellant and contended that the appellant remained
absent from duty with effect from 02.02.2009 till his dismissal i.e 07.10.2009. It was
further contended that the appellant never denied his absence from duty in the memo of
appeal nor in departmental appeal nor justified his absence. It was further contended that
proper charge sheet/statement of allegation was served upon the abpellant. Thereafter
regular inquiry was also conducted and after conducting regular inquiry he was given
show-cause notice but he failed to justify his absence period, therefore, he was ;ighﬂy
dismissed from service vide order dated 07.10.2009. It was further contended that the
appellant was dismissed from service on 07.10.2009 under NWFP Removal from Service
(Special Powers). Ordinance, 2000 and the appellant was required to file departmental

appeal within 15 days but he filed the departmental appeal on 02.02.20135 after more than
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five year, therefore, the same is badly time barred. It was further contended that the present

appeal is not maintainable and liable to be dismissed.

6. We have heard the arguments on both side and gone through the record available on
file.
7. Perusal of the record reveals that the appellant was appointed as Constable in

Frontier Reserve Police on 27.07.2007 and was performing his duty. However, during
service he remained absent from duty with effect from 01.02.2009 without permission from

superior, therefore, charge sheet was framed he was served with the said charge sheet on

26.05.2009 and also obtain signature on the said charge sheet in receipt of receiving charge .

sheet and statement of allegation was also served on the appellant. The record further

ConsiSip €
reveals that the competent authority constituted inquiry committee namiZaffar Hayat, DSP

and Kamal Khan, Inspector to probe the absence period and scrutinizing the conduct of the
m— ’

~ appellant. The record further reveals;after conducting inquiry the inquiry officer came to
/ g

the conclusion that the appellant remained absent with effect from 02.02.2009 and was not

- interested in performing duty, therefore, recommended for issuance of show-cause notice to

him. The record further reveals that final show-cause notice was served on him but he
.failéd to justify his absence period, therefore, he Was rightly dismissed from ser\}ice vide
impugned order dated 07.10.2009. The record further reveals that the apﬁ;llant was
dismissed vide order dated 07.10.2009 and he was required to file departmental appeal
within 15 days under NWFP Removal from Service (Special Powers) Ordinahce, 2000 but
he has challenged the dismissal order in the df_:partmental appeal after more than five years,
therefore, the departmental appeal is also badly time barred. AS such the presént appeal is -

also not maintainable hence, the appeal has no force which is hereby dismissed with no

" order as to cost. Parties are left to bear their own costs. File be consigned to the record

room.

ANNOUNCED ‘
- ¢
20.07.2017 %///Lﬂw(m ! Morr
. (MUHAMMAD AMIN KHAN KUNDI)
' MEMBER '
(GUL ZE] AM( ‘
MEMBER
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i . 06.04-.2017 Counsel for the appellant and Addl: AG for the respondents

present. Argument could not be heard due to incomplete bench. To

come up for final hearing on 31 .05_.201 7 before D.B.

1
Chﬁ'rﬁan

Counsel for the appellant and Mr. Fazal Diyan, ASI alongwith Mr. Muhammad

Adecl Butt, Additional AG for the respondent present. Counsel for the appellant requested -

. for adjournment. Adjourned. To come up for arguments on 20.07.2017 before D.B.

A

~

(Muhammmad Amin Khan Kundi)
Member

(Gul-Ze Khan)
Menyoer :

K

.0:'7.,2017 _ Appellant alongwith his counsel présent. Mr. Gul Zada, ASI alongwith
2 ~ Mr. Ziaullah, Deputy District Attorney fo; the respondents also present.

- Arguments heard and record perused.

Vide our detailed judgment of today consisting of three pages placed on
file, the appeal has no force which is hereby dismissed with no order as to cost.
File be consigned to the record room. : ' ' , .
ANNOUNCED - / %f - .
20072017 . / b llews oy ppri
- (MUHAMMAD AMIN KHAN KUNDI)
! MEMBER

(GUL KHAN)
BER
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present. Rejoinder not submitted and requested for'.furthervtime. To

come up for rejoinder and arguments on R4+ o M  before D.B..

A

Member

26.10.2016 . None for the appellant present. Mr. Ziaullah, GP for
respondents present. Arguments could not be heard due to

general strike of 'the Bar. To come up for argument on
124.02.2017.

(PIR BAKHSH SHAH)

MBER
(ABDUL LATIF)
MEMBER
24.02.2017 ‘ Counsel for the appellant and Assistant AG for respondents

“present. Arguments could not be heard dume=te learned Member

(Judicial) is on leave. To come up for arguments on 06.04.2017

before D.B. N

N |
' (AHMAE HASSAN)

MEMBER

 26.05.2016 Clerk of counsel for the abpellant and Addl: AG for respondents
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07.2015 . '-’t;:;-cOunseI for vthé--ap";‘i'ellant present. Learned counsel forﬁh"‘é ik

from service vide. |mpugned order dated 7.10.2009 regarding wh:ch hé
preferred departmental‘aippelal which was rejected on 1.6.2015 "and
hence the instant service appeal on 1.7.2015. |

That the appellant was not associated with the inquiry which ‘_w.éis
not conducted in the prescribed manners and appellant is exten-d:éd
discrffninatory treatment as similarly placed employee namelyy
Muhammad Asghar Igbal No. 1428 was reinstated in service‘by the
appellate authority.

“z,;' Points urged need consnderatlon Admit. Subject to dep05|t o

security and process fee W|th|_n 10 days, notices be |ssue_d to tha

resp‘ondents for written reply/comments for 27.10.2015 before S.B.

Chqbﬁ\én

27.10.2015 None present for appellant, Syed Amir Abbass, Inspectdr (legal
aiongwith Addl: A G for respondents présent Requested fo'
adjournment To come up for wr:tten reply/comments on 11 02. 2016

befo_re S.B.

Chgitman

11.02.2016 Counsel for the appellant and- Syed Amir Abbas, Inspectorf

(legal) alongwith Addl: A.G for respondents present. Written reply by
respondents No. 1 and 2 submitted. The learned Addl: AG relies on
the same on behalf of respondents N‘Q. 3 and 4. The appeall-,i's;

“assigned to D.B for rejoinder and final hearing for 26.5.2016."

-~

Chairman




Form- A
FORM OF ORDER SHEET
Court of ' '
Case No. 734/2015
S.No. | Date ;)f order Order or other proceedings with signature of judge or Magistrate
Proceedings : . -
1 2 3
L 01.07.2015 ~ The appeal of Mr. Shakirullah presented today by Mr.
Zia-ud-Din Khan Advoéate, may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
. ‘ _ - REGISTRAR —
- — H ‘ This case is ent(usted to S. Bench for preliminary
2 hearing to be put up thereon 85— — 3¢ 4™
‘ CHM%IYAN -
3 03.07.2015 None present for appellant. The appeal be refisted for

| preliminary hearing for 29.7.2015 before S.B.

i GiE
: Cﬁ‘alrman




BEF ORE THE KHYBER PAKH TUNKHWA.SER VICE :

TRIB UNAL PESHA WAR

- = Service Appeal No. Z3lj /2015

... Appellant

. Shakir'ullah .
Versus
Inspector Gen_efql and Others... ... ... ... ....Respondents
- INDEX
S. No | Description of Documents Annexure | Pages
I3 Appeal ' . ]f-i—-':’?l/
13 Copy of Appointment Order _ “4” g
4. Copy of Dismissal Order - “B” &
3. Copy of Departmental Appeal “C” 7
6. Copy of Order of Appeal Rejectzon “D” "8
of Respondent No (1) - '
17 Wakalat-Nama
Dated: 01/07/2015
Appellant
Through
' Zia-Ud-Din Khan
Advocate,
High Court.

Cell. No..0345-9110368
0303-5893180




BEFORE THE KHYBER PAKH T UNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. ’15 [1 /2015

Shakirullah S/o Shah Jehan, R/o Lakki Banda, Tehsil- Takhte Nusrati, District

Karak. ..........c.cccciiiee oo et et e e e e e o A ppellant
Versus #.% .2 Provines
Sarvice Tn%}!ma}
1) Inspector General Police, KPK, Peshawar. Diary Mo Lo 1

2) Deputy Inspector General Police (CTD), KPK, Peshawar. 2ated Jmlmiﬁ 15

3) District Police Officer, Karak.

4) Govt of KPK, through Chief Secretary, KPK.
e et et e et eee et e eee e eae eee e e bae e e s s ...Respondents

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT 1974, AGAINST THE
APPELLATE AUTHORITY, WHEREBY THE APPELLANT WAS DISMISSED
FROM SERVICE BY THE RESPONDENT NO (2) THROUGH OFFICE ORDER
NO. 3702-08/SRC/CTD, DATED PESHAWAR THE 07/10/2009. WHILE THE
APPELLANT DEPARTMENTAL APPEAL DATED: 02/02/2015, WAS
REJECTED BY THE-RESPONDENT NO (1), DATED: 01/06/20135.

PRAYER:

On acceptance of this appeal, the impugned office order
No0.3702-80/SRC/CTD, may please be set aside and the
appellant be Re-instated to his Service. Any other relief deemed
‘T“‘W fit and proper in the circumstances of this case may also be

% granted.

/ !7 iR, \‘ pectfully Sheweth;

1) That the appellant have been appointed/recruited as a “Constable (BPS-
5)” in the Frontier Police, on Dated: 27/07/2007, by the Respondent No (3),
where he render his services with responsibility and honesty to the entire
satisfaction of the respondent. (Copy of appointment Order annexed as
Annexure- “A”)

FACTS:

2)  That the respondent didn’t served upon the appellant any “Final Show-
Cause Notice” whatsoever in this behalf which was mandatory upon the
respondent to oblige and neither the appellant was informed through any
Advertisement in the News Paper by the respondent.

RS
N

That the respondent initiated departmental inquiry/proceedings against the
appellant to probe into the alleged charges leveled against the appellant.
But this is sirange enough that the respondent didn’t make any charge
sheet/statement of allegations against the appellani and neither served any




4)

6)

7)

8)

9)

10)

i

12)

4)

such like things to the dppéllant and the &ppellant was kept in entire
ignorance.

That on Dated: 07/10/2009, the appellant was dismissed from his service by
the Respondent No (2) on the ground of absence from duty. (Copy of
Dismissal Order annexed as Annexure- “B”)

That the respondent allegation of willful absence from duty against the
appellant is false and fabricated. The reason behind the absence of the
appellant was the serious illness of his mother and the appellant also put of
the same reason before the respondent at the time of appeal. (Copy of
Departmental Appeal annexed as Annexure- “C”)

That the Respondent No (1) through Vide Office Order No. 7325-28/E-1V,
Dated Peshawar the 01/06/2015, rejected the appeal of the appellant.
(Copy of Order of Appeal rejection annexed as Annexure- “D”)

That the appellant after knowing the fact that the respondent initiated the
departmental inquiry and other proceedings against him, the appellant
appeared several times before the respondent but unfortunately, none of the
respondents provide any positive intimation to the appellant.

That the appellant rebutted and denied the alleged and frivolous allegations
as leveled by the respondent against him in the subject matter case. That
this Hon ble Court as well as the Superior Judiciary are also of the opinion
that no one should be condemned unheard and the case should be decided
on merits alone.

That the appellant was neither associated with the inquiry nor the appellant
granted any opportunity to produce his justification before the respondent.

However, despite all this the inquiry officer submitted an adverse report
against the appellant purely on presumption and conjecture and in view of
the said inquiry report the respondent No (2) passed the dismissal order of
the appellant from service which is against the establish service rules.

That the appellant submitted an application before the respondent No (1) to

Jfurnish a copy of the inquiry report, but despite his request the same was
refused by the respondent and the appellant couldn’t submit his reply to the
show-cause notice in question and as a consequence thereof, vide office
order noted above the appellant was dismissed from service.

That the appellant submitted his departmental appeal on Dated:
02/02/2015, before the Respondent No (1) for redresal of his grievance.
However, the same was rejected.

That the appellant dismissal from service by the respondent is illegal,
unlawful and the same is liable to be set aside inter-alia on the following
grounds:

GROUNDS:

That the appellant has not been treated in accordance with law, nor he
given any proper, fair and meaningful opportunity to defend himself and




thus he was highly prejudiced in the inquiry proceedings conducted
against him by the respondent.

B)  That the alleged charges leveled against the -appellant are false,
frivolous, baseless and devoid of facts. The appellant never deviated
himself from his duty nor the appellant had any intention like that.

C)  That the whole inquiry conducted by the respondent against the appellant
was defective and was against the spirit of the Service Rules. The
appellant was neither associated with the inquiry nor granted any
opportunity to produce his justification. Thus he was condemned unheard
and the principles of natural justice were violated.

D) That the appellant has not committed any misconduct. The entire inquiry
conducted by the respondent against the appellant was based on malafide
and as such is unwarranted in law.

) That the appellant being a low paid Government Servant, having no
other source of income and deserves to be treated leniently and hence the
impugned order being unkind and vindictive and is liable to be set aside.

F)  That the appellant be allowed to add any other ground(s) at the time of
arguments.

It is, therefore, most humbly prayed that appeal of the appellant may kindly be
accepted as prayed for.

Dated: 01/07/2015
e
_/ o
A1
Appellant
Through %
Zia-Ud-Difi Kha /

Advocate
High Court Kha“

Z‘Advocate High Court
. . peshawat:
Verification:

Verified that the contents of above appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed ﬁom this Hon’ble Tribunal.

o

Deponent.

OATH COMMISSIONER
High Court Peshawar
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Recrwtment Sesswn July-2007
. Posrtlon in Merit list: CID Sk No2 . -

ORDER,.

Mr. Shak:r Ullah S/O Shah Jehan r/o Lakki-Banda, Tehsul Takht—e-”

Nasratl Dlstnct Karak, havmg Helght 6’ 03", Chest 33 ¥27"x36", Educat:on 10”‘
‘ Date of blrth 15.03. 15588 s hereby enlisted as Constabie BPS- 5 (2416-115-

,5865) with effect from 27.07. 2007 agamst sanctioned posts for CID NWFP. He is
' medncally fit and also versfled to be of gooc Character by the Jocal Pollce I-hs R

- service is liable to be termmated wsthm 14 days- notace with out- assngnmg any

S

reason

He is allotted constabulary No~859 .-

‘AOB No._881
- Dated__ 27-7 — 12007

( BARAK ZEB)
District Police - Officer, Karak.

"
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This is an order passed on the Regular nepartmentdl

7 - Engry conducted against Conste ble - Shankir Ullan No. 359 of CTD NWEP,

pesrwar [on deputation from Disirict Karax for his wiliul cosaroe from his
legii.nate duty- wih atfect from 01.02.2009. The, above narned f‘;c_nr:o‘oig was
servad with Charge 5i% -1 mnA Statement of Allegations vide this cifice Endst: No

L. 1078/PA/CTD dafed 04.00.2007 . An Enqjuity Comviniic? consisting of the following

- Officers of this unit _yvosconsti’;uied and-directed:for inft. 2iing procaecing against

hin: for mais-conduct on hispark:

1. Mr. Zoffar Hayat, DSP/Hars: C*0, Peshawar
5 Mr. Qudid Kamal Khan, Inspestor. CTD, Harts: Peshcwar
o After -obseiving o : codal  formcities,  on he
recommendction of the Enquiry i—ommitiee,. the delinauent Corstable was
se-red with Final Show Cause (lcfice vide iis office Endsii b 5. 244/PAICTD
. deted 23.06.2009 with the direcfios to assume’ his duiy withi O cays taling
which he will pe terminated from Service: Subsequenily n€ Consiable v'3°

_irformed-through an advertisemen: in‘the. Doy, "MASHRIG" and: the Dally "AAT

U:u Edition for assuming his duty within 10 days othenrwii the aropused action

concerning his ‘dismissal from Service will be token. T 3 s defeuhier ‘
Constable did notyoother io assurre his duty, vhich clecthy 7 we NS gis-interest |

in his Service.

: ) I therefore in exe’}cise of the pov:ers wasted I e
v dé NWF?,-Removai from Servic 2 (Speéiot??oWers) Orgingnce =00 hersoy

. srder dismissal of Constdle Shaki’ Uliah No, 359 from Service: ‘/dfr the/date o
wis continu -t absence Viz with effizct from 02.02.2009. . : /

© ORDER .ANNOUNGED. i
. - R M ’\{?‘,ﬂ..

~8 No. 243 /CTDISE: -

Dated 6 /p/2000 i o VAN T
S D (SAND ALERH MIPSP

Depuly fnscacior s anerct of Pollce, -

. 4—&{;\ CID, 4B: NWF, Peshawar.
o ,

No. 37021"9 1§SR(‘:/C§TD bated "~’eshawc_r.."rhe‘f ta /2005, ~=
' _ Copies for informaticn and necessdry aciion i6 thet -
District Police Officat, Kerak. - '
$SP, Hays: CTD; Peshawar.
. DSP, Hars: CTD, Peshawar. s
SHO, Policé Station CTO, pPeshawar. ©.
. Aecountant, CTD. Peshaw . :
tines Officer, C1D. Peshawar. -
Constable concerned threugh SHO: PS Peshawar. . .
¢ .

K ad

NESEUE SN SR




~ ' Better Copy
-5;‘.545. :{—ORDER‘:_ . .‘-v,;_';

This is an order passed on the, regular Departmental enquiry conducted
agamst Constable Shakir Ullah No. 359 of CTD NWFP, Peshawar (on Deputation from
District Karak\ for his willful absence from his legitimate duty with effect from /
01.02.2009. The above named Constable was served with Charges Sheet and Statement
of allegations vides this office Endst: No. 1078/PA/CTD dated 04.05.-2009. An Enquiry
Committee consisting of the following Officers of this Unit was constituted and directed

for initiating proceeding against him for mis-conduct on his part.

1. Mr. Zaffar Hayat, DSP/Hqgrs: CTD, Peshawar.
2. Mr. Quaid Kamal Khan, Inspector, CTD, Hqrts: Peshawar.

After obs‘erving all codal formalities, on the recommendation of the Enquiry
Committee, the delinquent Constable was served with final show Cause Notice vide this
Office Endst: No. 1364 /PA/CTD dated 23.06.2009 with the directions to assume his duty
within 07 days failing which he will be terminated from service. Subsequently the
Constable was informed through an advertisement in the déﬂy. “MASHRIQ” and the

A Daily “AAJ” Urdu Edition for assuming his duty within 10 days otherwise the proposed
action concerning his dismissal from service will be taken. Till this day the defaulter
Constable did not bother to assume his duty, which clearly shows his dis-interest in his

Service.

I therefore, in exercise of the powers vested in me vide NWFP,
Removal from Service (Special Powers) Ordinance 2000, hereby order
dismissal of Constable ShakirUllah No. 359 from Service from the date of

“his continues absence viz with effect from 02.02.2009.
ORDER ANNOUNCED
OB No. 243/CTD/SB:
Dated 07/10/2009
(SAJID ALI KHAN)PSP
Deputy Inspector Geﬁeral of Police,.

CTD, SB: NWFP, Peshawar.

No0.3702-08 /SRC/CTD Dated Peshawar the 7/10/2009.
Copies for information and necessary action to the:- i

District Police Officer, Karak.

SSP, Hgrs: CTD; Peshawar. , , .
DSP, Hars: CTD, Peshawar. ‘ o
SHO, Police Station CTD. Peshawar. . : s
ACf:ountant, CTD, Peshawar. / o

Lines Officer, CTD, Peshawar. i K

N o A LD e

Constable concerned through SHO, PS Peshawar.-
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e OF*"‘" OF THE '
* INSP :CTOR GENERAL OF P"‘L’C-
. FHYBER PAKHTUN:(HWA
. CENTRI L. POLICE OFFICE, PFS' IAWAR

oot e . AP e Ty e L
T . . . N '
-, N - . ..
' .
‘.

- k\~ThlS order Is;hereby passed to dlspose off departnertal appeal under Rute 1 i-2 of

|

[PV Jo
I

L)

[y

. 1
‘ agalnst the Pumshment order 1*e dxsmlssal from servu e passed aoalnSt the. app :ant' by

. DIG/CTD KPK vide his order Book No 243 dated 07. 10 "009 . {

. absented himself from duty for 08 months and 21 days

e e

i
o
‘In the llght of recommendatlons of Appeal Board meetlng held on 2?({5 2013

board examined tihe enqurry in detall other relevart documents It revealed that

appellant was served ‘with Cnarge Sheel/ Sfatemen* of Ailegations and pumshﬁ‘en; order_

was announced on the basls o. reply to the Charge Sheef and-Statement of Alle 'ga cns

(eI

~The appellapt was also heard in perscn The btard fejected ‘his appea" by

L85 nE wes

Order announced:-in the presence of appellant.

-
~

= RS DT L ASIR KHAN DURRAN
R Do IR m'ij - " Inspector General of Potice, .
I A A Cotiieer owrss V. Khyber Pakhtunkhwa. :
o . T f'-“'if', ’ l L Peshawar o

Z 3,2./5 ---7 g /E IV dated Peshawarne a! 0“/ 2815

Copy of above is forwarded LO the -

A\

1 Deputy lnsoector Geweral of Pohce CTD KFX. The Service Rol t, of above

named Ex- Constable is returned herew1th for ‘ecord in your offi 1ce*

2 PSO to IGP/ Khyber Pakhtunkhwa Peshawar L - . B
23.7PA to Addl: lGP/hQrs Khyber Pakhtunkh wa, Pe shawar
4. PAto DIG/HQrs Khyber Pakhtunkhwa, Peshawur, -

/

(S FIDA HASSAN: S!-;Al-‘

' \IG/tStabllShm°nL '
For lns‘ rector General of Poli c"
K lyber Pakhtunkhwa

Pesbawar !
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

\ Service Appeal No. 734/2015.

Shakir Ullah s/o Shah Jahan r/o Lakki Banda, Tehsil Takht e Nusrati, District -
KaAraK. ..o e e (Petitioner)

i

Versus

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
‘2. The Deputy Inspector General of Police, CTD Khyber Pakhtunkhwa,

PeshaWwar........c.ccvvvviieiieiiiiiiiiieeieeiinsieee e e e 2(RESpondents)

PARAWISE COMMENTS BY RESPONDENTS :-

Preliminary Objections

}
1. That the appeal is not maintainable in its present form.

2. That the appellant has got no cause of action.
3. That the appellant is estopped by his own conduct to file the present appeal.
4. That the appellant has not come to this Honorable Tribunal with clean hands

and has concealed material facts.

L

That the appeal is bad for mis-joinder and non-joinder of necessary parties.
6. That the appeal is barred by law.
7. That the appeal is badly time barred.

D:\INV CTD Work\OFFICIAL LETTERS\Inspector Legal\Service tribunal trails\shakir Ullah.docx
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Facts:

Respectfully Sheweth:

1. Its pertains to record hence no comments.

2. Incorreclzt: the appellant willfully absented himself from his lawful duties thile
posted in CID NWFP/ the appellant was transferred from RCIO Kohat office to
CID HQ Peshawar and proper enquiry on the report of RCIO Kohat was initiated
against him. (During the period he remained absent for a total period of 16 days).
As per enquiry report the appellant was selected for ATS course and he
accordingly received ATS kit for ATS course from uniform go down but never
joined the course and willfully absented himself again from the lawful duties
during his posting in CID HQ. Later on the matter was brought in the kind notice
of SP HQ and the kit was recovered through RCIO Kohat and deposited back to
uniform godown and never joined his duties. As per enquiry report the appellant
absented himself from his lawful duties from 02-02-2009 till 16-05-2009 and he
received his charge sheet by himself and put baseless allegation on his officer in
his reply.
Moreover he was contacted on his cell number several times with the direction to
join his duties but he refused to do so.
The enquiry committee recommended for issuance of final show cause notice by
declaring him as absentee and not interested in his official duties.

B Furthermore the appellant by himself received a copy of final show cause notice
’ - (copy of charge sheet and final show cause notice is attached for ready reference

‘upon which his signature are also available). It is sufficient proof that appellant is
trying to conceal material facts from this honourable service tribunal.
Subsequently appellant was informed through an advertisement published in
Daily Mashriq and Daily Ajj Urdu addition for assuming his duty within 10 days
of the. publication but till his dismissal he never joined his duties.

3. Incorrect: the detail reply to this para has already been explained in previous para.

More over the appellant once again tried to conceal the material facts from this

D:AINV CTD Work\OFFICIAL LETTERS\Inspector Legal\Service tribunal trails\shakir Ullah.docx /
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 734/2015.

Shakir Ullah s/o Shah Jahan r/o Lakki Banda, Tehsil Takht e Nusrati, District
Karak. ..o (Petitioner)

Versus

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2. The Deputy Inspector General of Police, CTD Khyber Pakhtunkhwa,
Peshawar..............oooii (Respondents)

AUTHOURITY LETTER

Syed Aamir Abbas, Inspector Legal, CTD, Khyber Pakhtunkhwa,
Peshawar is hereby authorized to appear on behalf of the Respondents No.1, 2
before the Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar. He is

~ also authorized to submit all required documents and replies etc. pertaining to

the appeal through the government pleader.

Ihspect T Generd({of’lf’o/lice,

Khyber Pakhtunkhwa, Peshawar.
(Respondent No.1)

=

Deputy Inspector Gheral of Police, CTD,
Khyber Pakhfilnk};&va, Peshawar.
(Respondent No. 2)




‘ : honorable court as it is evident from the copies of charge sheet and final show
| cause notice which he received by himself. '
4. Correct: Brief facts have already been explained in facts of Para No. 2. |
5. Incorrect: Nothing regarding the illness of the appellant mother exists on the
record. The facts are that he was selected for ATS course. The appellant received
course kit for the course from the uniform godown and instead of joining the
course proceeded to his home on 02-02-2009. The kit was recovered through
Regional Criminal Intelligence Officer, DCT Kohat and deposited back to
uniform go down.
6. Correct: No comments.
7. Incorrect: the appellant never bothered to appear before enquiry committée.
8. Incorrect: The appellant was given the chance of personal hearing but failed to
convince his high ups.
9. Incorrect: The appellant never appear before enquiry committee beside repeated
- calls and remained absent till his dismissal. ' )
10. Incorrect: The appellant himself received all the relevant dOCI;antS as explained
above in previous paras. °
11.It pertains to record hence no comments.
12. Incorrect: that the punishment awarded to the appellant was legal, lawful and

convincing,.

GROUNDS

A. Incorrect: that the appellant has been treated according to law and he was given an

opportunity of personal hearing and to defend himself but failed to convince his
high ups.
B. Incorrect: The appellant was dismissed from service on the ground of his
~ unlawful absence which was proved during enquiry proceeding. (Copy of daily

dairy and statement recorded by enquiry committee is enclosed for ready

reference).

DNV CTD Work\OFFICIAL LETTERS\Inspector Legal\Service tribunal trails\shakir Ullah.docx
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C. Incorrect: Proper departmental enquiry was carried out against the dppellant.
Stateménts were got recorded. The Appellant was given a chance of: personal
heéring.

D. Incorrect: Appellant was never interested in his duties and always remained
absent from his lawful duties. Appellant was treated according to law an;d enquiry
officers fairly conducted the whole enquiry proceeding.

E. Incorrect: the dismissal order is convincing and passed due to the non-serious
behavior of the appellant by not taking interest in duties and always ‘remained
absent. .

F. That the respondent also seeks permission to raise additional grounds at the time

of arguments.

Prayers: it is therefore humbly prayed that appeal of the appellant may kindly be

dismissed please.

[nspector General of Police, -
Khyber Pakhm Peshawar. .
(Respondent No.1)

|

Deputy Inspector Generalyof Police, CTD, o
Khybel‘\P'akhan:hwa, Peshawar. o2
(Respongént No. 2)

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 734/2015.

Shakir Ullah s/o Shah Jahan r/o Lakki Banda, Tehsil Takht e Nusrati, District
Karak.........c...o..... e (Petitidner)

Versus

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2. The Deputy Inspector General of Police, CTD Khyber Pakhtunkhwa,

Peshawar.........ooooiii e, (Respondents)

AFFIDAVIT

We the deponents in the above titled service appeal, do here by
solemnly affirm and declare on oath that the contents of Para’ wise
comments/reply are correct and true to the best of our knowledge and belief
and nothing have been kept concealed from this honorable tribunal.

/ /
Inspector Gene olice,

KhyberP ftunkhwa, Peshawar.
(Deponent No.1)

Deputy In etggen/é) I of Police, CTD,
puty Inspcetor Genffa olice

Khyber PakhtunkhwggPeshawar.
(Deponent No. 2)




OFFICE OF ThE .-
INSPECTOR GENERAL'OF POLICE -
KHYBER PAKHTUNKHWA

L

/1 . Deputy Inspector General of Police CTD KPK.. The Serwce Roil of ab E
l i

4

CENTRAL POLICE OFFICE, PESr!AWAR ‘
This order is hereby passed to dispose off departmental appeal under Rule 11 ai
Khyber Pakhtunkhwa Police Rule- 1975 submitted by Ex-Constable Shakrru lah No. 3

against the Pumshment order i.e dismissal from service passed against the- appellant by

DlG/CTD KPK vide his order Book No: 243 dated. 07.10.2009. -

]

in the light of recommendatrons of Appeal Board meeting held on 21 05 2015 the o
board’ exammed the enquiry in detail & other reievant documents. }t ’evealed that the o
appetlant was served with Charge Sheet/Statement of Allegations" and mmshment order '

was announced on the basis of reply to the Charge Sheet and Statement of A'lenatmr‘s

The appellant was also heard in person. The board rejected h,a Appem as ne was

P —
———— U _—

absented himself from duty for 08 months and 21 days. S T

Order announced in the presence of appellant o o '

e,

Losde e e

"NASIR KHAN DURRANIT- © | |
Inspector General of Pohce, :
- Khyber Pakhtunkhwa |
Peshawar S

?3‘,243 2,8 JE-IV dated Peshawar the @/ / 0’6/201) o i

Copy of above is forwarded to the:-

i
i

1
j'
named Ex- Constable is returned herewrth for- record in. your orfu e. ';'

2. PSOto IGP/ Khyber Pakhtunkhwa Peshawar
3. PA to Addl: I1GP/ HQrs Khyber Pakhtunkhwa Peshawar
4. PAto DIG/HQrs Khyber Pakhtunkhwa Peshawar ‘

30
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5 = \\"\\ . . ' B . ' (S
<"\\\§\Q ' AIG/Establishnient ,
N _ : .~ For !nspector Generai of Pulice,
S S Co T khyber Pakhtur.khwa - o
-/ _\\ : S e Peshawar\ 1 E
- '» ’ N ) ! : l
|




- order dismissal of Constable Shakir Ullah . No. 359 from Service frgm ‘hv
-his conhnuous obsence viz with effect from 02. 02 2009 ‘ .

URDER

Thls is. cm order possed on ’rhe Regulor Deporimen’ro!'

-‘Enqurry conduc’red' against Constable. Shahkir Ullah No. 359 -of CTD NWEFP,

Peshawar - (on depu’rohon from District Karak for ‘his willful ‘abserce from his

legitimate duty with effect from 01.02. 2009. The above named, Constable was -

served with Chorge Sheet or‘d Stofemen? of Ai[ego’nons vide this office Endist: No

1078/PA/CTD dated:04.05. 2009. An. Enqu1ry Committee consisting of the following - -

Officers. of this Unit was constituted. ond dlrecfed for |n|ﬂohng proceeding against

h|m for mis- conduc’r on hrs port

¥ Mr Zoffor Hoyo’r DSP/qus CTD Peshowor '
2 Mr. Quold Komol Khan, lnspec’ror CTD an‘s Peshowor

After observmg -all codat formoll’fres on the
recommendotron of the Enquiry Committeg, the delinquent Constable was
served with _Final Show Cause Notice vide this office Endst: No. 1564/PA/CTD
dated 23.06.2009 with the directions to.assume his duty within 07 days failing

- which he will be terminated from Service. Subsequenﬂy the Constable was .
" inforted through an odver’usemenf in‘the Daily "MASHRIQ” and the Daily AAJ" o
Urdu Edition for' assuming “his, duty within 10 days ‘otheérwise the proposed action

concernlng his dismissal from Service will be- taken. Til foday the defautter
Constable did nof bother to- ossume his duty, whrch clearly shows h|s dlS interest
in his Servace :

: S, ’rherefore in exercise of fhe powers ves‘red inme
vrde NWEP, Removol from  Service (Special Powers} Ordinarice 000y hereby
date of

' ' ORDER ANNOUNCED.
OB.No. 243 JCTO/SB: S ~
Dated o7, /;@/2009 A
_ (SAJID ALl KHANY PSP ,
uty Inspector General of Police,
P J(}icm SB: Nwrp Peshawar
A re, '
No. 37s2.= 7SRC/CTD Dated ~ Peshawar the’7 /fo’ /200? .
' ‘Copies for information and necessdry Gchon o fhe - E
Drs’mcf Police Officer, Karak. : o
SSP, qus CTD, Peshawar.
DSP, Hars: CTD, Peshawar. . :
SHO; Police Station CID, Peshowor
Accountant, CTD. Peshawar.
‘Lines Officer, CID, Peshawar. =
Cons’robte concerned Through SHO, PS Peshowor

N~ =




7 A

tr

R

s me e g - T e
s
0 /,J‘
,
< ?
~ ©
4

fald

Pesh jar

Rkt TN

PALIE PA R

,;. T o ','

o) e

%, hiotaramnc Zadur wpecior Sencral of Pelice, CIDNWED
CCut 5 i 21Oty ST Siared you Censtbiu Suu.l\ i N0.259 of CID, NVTER, 2

the eoclosed © tement of Allssations.

14e
X voiy

1

Ly razsons of ':11*. Sorummest of Allagaions, ,cg 2322%c 10 be guilty of miscoadact/ne2k g e

<N

2 wr oy ! £ .3, - A o o

Ghlor sRehon 3 o. L NVTED, Dovovel Fom Service (Spee k.! Er<:\r.u,:s Crdinsase 2000 zna rove
P o b N . > : -~ ool

e dsred yonrsslt Badte o ol o nay of R nenly 52 5ed w section T of the Ordivexice.

W :L(- 3 é

T e R . NS S .t g . ‘ , L - ..
T 00 SWCIUTOES, foTuicel 0 s vy fence witiin (O7) seven doy. of the rooeipt

oF s charpe shaes e the Trgewy Jonuniaas 5 €18 T may be.
;'c-w werlten fais ve, iF any soould mmek e Dnguiy Comsiies within ths coccified pericd
dng which it shatl be priu 23zt ves htwe no defence o put uo and in that oase Jv-pérs
ﬁG‘i“'.‘z shall srhov 8gcin iyo.z. .
é , o
sy 2inan e IS U0 ©3 B3GG iL PLISOR

Ao
o atd >

acrt of Allegndons ts eacicsed.

5 SRS
/ /\Qﬂ*_{‘,z.w{
QL ~CL A.l"..a.n.. ..g Zx‘.‘; s I.L?}
Assit: Laspactor Cers ';:_; T 2olie,
CIDNW2, & ‘

PR S ,a.“n S% SR

T b

‘\ 1{)&’("/.%‘/‘{) . .,

- -~ M

X -
'_)::'0 :?’)'LP Q" _3 [ D/ d_j”

H-.-

O
).;’“ 25 ,ym\ J\ad.c“”} | | :

e \
§ 3 S0P | |
- < <3 \A\ D3 )/‘.}i L
» ‘ ’
N S’ | %\/
J’ ! Lg ‘
o “ Pt -
VL AN N L0 > |
1] Il
- - ” L " 2 /
e T : N o
—-—'.J_ - \3'1»95 ’ g
s -
B (L);J | - ¢
. TR S < |
I3 ’ Cate ?‘

]
i RS = I".\ .," /P’fi.... ‘4\ Y
- M &% (GRS o
s - , ¢ )/ -~ = ’
. ~ L NN
sl S0
> J-':_./‘G)S_:
~ s TR [ v;, /:' .
R 2N P L EEL PN SV W
-~ - ( [\ t{/; __.."'f:t-,—v‘- e
. a
C oy

~

| S,



O ] Cxor - - - -~
: '
P oy ¥

— s gt it b —p——

- s - e e

L N [ .

L T i eyl ].i -~
IS TRIRINERY 4 u..'i’l;“m YR WV LMW

e e Ot
o Calavae salilad

VI N, Y ",
. CiL

B - B - . T ~ N P
sl SO Sevan WL Y, BTG \u wre & Teilee oLt

U Al PPN | Sy T W g -, Angy e ) kP . ~
memssll Moesle o e Lasls oI "‘..au-zl‘ 28 A8 el roantied Be for o 'll!" ¢ ‘fﬁ m")‘S"lon‘..

PR o
;lu.,: SLA

. - R . T T ST} PSS
IO 1T RIRURI S ol DU S SUIRN! S TLIS AR S VATV I EV SRRV LR

Xo0.359 of VLD/"\ RIS “:.s Ll GETeG
wi

R th\.i

BVVQUTERI s S JOVeCiS) Or anance

AV
L .
}1. i : .:“.:.2.. ‘.‘.:_. LRI _'j:.' ~ 5.
— . . . . . Fa TR 2 . R Y 5 - . R N .
JRRT AREVEE NV 75 1) G- 4 CUDINGS ?, Zoghry iy s GondThen l T
N e -.,.-‘-- : -
n, av Jvu.x-lm-w.‘
: ] L. . AT AT el 4 . A CIER I Fale % . R Pt e e Tl
I L eiuch b DTICOT i Ga 0ZGLIZCTY, he veos foung zovent Do i
et Taz DAGY L ROUE L LGNGO ¢ of surmaission ek
. . N - - - . e ae . . AP N - N
id. en e e £ eanen. beasd N e wi 00T LTS sl 'S
Voo D e \.7 DL
v . o - - N .\ N
sS T ,,.J't cooamurted by i Lanws u.:w:. ..D on ‘,407/2\;{)3. o ab
.. P - "{' N . * o 7-A < LY.
C\)" whle wos sucion for Lo ANV Loisc alloidar ‘h.g ...-u:lde., S
Py e bl e e X 4 1 -]
\.-u 7002003 7, h £ LuLECcu Bl -‘”r«bniﬂ :fat.ﬂll" Jems ﬁ‘O!‘n .hc g,.O 2
Y0 T Y TR R s ar and o for the commye ur astad of )
CCurl o, be 80036 e Fowe Ml .‘.:13‘ SR ROT 0T LTRSS WL .ma
M I J .' ""l‘\'\
uO.ﬂ L anwd LS ﬂ-’:v_a 20 U5 -
“ -y . N L ey et e o meen e e - Wit are o e e &g
D Y T Y T S R T N i it -»..;Sw witty L0 SuaoiUika G a0
. I . [ M N sLalres h e
IUUVE bateg —euffs D% SLAGUETY COTVATINC conzisv.:zg of e folle s’!'b O wofS " 18
COISHELGT w-ul “iga 3 of i Drelacac ’
R
LAY - - M
E Zok-hq.f A-"z:‘ Gl . ;..n ubv ]z (% ....u '(ﬂ'wTS, CID
s N . T4 < ~
o e Lamvna HiEa, e G C00T L-!J.
. L - S . o LA S e e ey ~F [ WU -
3 Tz R vty SOl tienw shady, Mz totndants v Je provasion of the 8o ce, <oy g
A~ - L . . Lowew B - B -
BT ool MU Ao Rtk vl dcliilie P ST ¢ TNV W X i20rg LS INGIEZS SLa i e v dadn 22
IO BTV RRY o NV SEPON- S Wt gy VI O DLl 3330 p:}rls: wiaeil OF PUTI 38 e
N L0 IR SRR
‘ P R . D ommmee s et
e o olasel TI0 W Seas o8 U waDekias \-u‘.lm PERTU N A«i))vbsu Ldi»u Sailse Jbl,-. .uv DIUW' ety g:
W 3 PO, R ", ; . -
Cal e QLED, ATl Livw DY G Jaguity Commines.
. L . B ..
LenSLis 1ESTECEGT u\..-& Wol Poll -
SIEN l\!‘l’ o ) JHpN A -
sarsay Fe .’, & 2R 0% 8?0
PV I ] 4
x ‘ "} - [ .. - ;
Ko Py -, T AT N A IS o 2{)09
;
NS 16 SRRV 1V
AT - e v LN _ et e T . Ten . A &l b
L, T Py DRPY aae wwler GiZwad i Jao sl Ko aszecter GO Lt

o~ RS- s :
wwslln a0 :.'f..w..;. s "‘-"GC"C\J!"I” aZToNs.
-~ B ] bl TS ' L
PELYE TS SV O B

0. s £l Wians f

T R \fc‘_;(} S OISR Ta

-
L OTINCT SRS Dot-J N LU (4 I A

o
()

N

al "1’"- ) > ey ) -f-' - .
SOl e D e e el e ..l..., wsu pra e nneL O f-‘a\.

parsuse of .

the accused

- B ] s
STyt DINSSIURS 7S PR UR DT ‘.-..; ! W il Colinance 200w,

0o sl mC

—wet 10 ~aee before e ‘:‘“4‘ Ly

2 (nu lﬁ" quC 3 -Jl:

— —— e m—t =



, 359,411 w/f%/wy/a/rl RN |
rﬁwdy;-wurwdnu*,gf RCIO-c 032K 27/07/07 55359 A/ T . 7 g
SIS DSPIHArL S s A it g 8 L Sl d RCIO LS b .
e S 16 St b CID e o TRCIOS J i psPmars
S 0210210955 S, x@’%’;fwfg?.m,;?zg’w/ ATS.it L & NSNS oy | ‘
Ao Tlesd AL S vt 0 LS uu[J&‘"’ KU ATSUE A6 Sl k-t 2l Fl UL' o
UG 5 Il RCIOS u/»/J/U(_/’JJLJLaSP/HQrs
SDSPYL S5 il LA b /lp//y{f_02/02/09;/:*359»'1/ L/Jv""'
LIS e UF CIDU Ty fé/@y“’»iwcjl::f ¥ 6/05/09 5.5 12 AT AU S
._»,m;wu” Gt 13 gzt 22500 & S o LRCIO S WX b1 Siuibsiets RCIO
' . P b ol LS8 4 Il
-C.L/J_UL«KVJJ’{%//:..JK..,Luv-u*z.;ul,m‘i)gJ";b/u*d/lfvf |
C!Dgfld/l:( Sy AL Le SUEen S8 A ebd 35941 ¢ L/J“‘;zpf Fasthe T
J '/’..,4_14_01 ..u , Ju’zbOL-'
. L5
5 K < /é’la/c.(jﬁdﬁxﬁ.a/b/»'%6:,02/'02/09,5/,“259 A T ; {
ujtp&yj{rd’uu*&/lf Jy-au.;.,pu./»u*uﬂf Ll el A b

- . L A B

..4.,'_;&-::(,)3;:454-/
NS ) s
. \ (o
Wby grepH
/’»..pl c)/'/':(:;/(,éu«{’d5 |
s3dTs sl S30T5
/
E‘/B/ﬁ © éléi 03 /pé/of? ’.

[
tt
- — - - - — - —— — o — - — — — —-b—.—--—-—'vm—'-_l‘
+




FINAL .s’i()“: it NOTIC

—_—

WHEREAS, you Constable S"hak'miluh' No0.339 of CID.UNWIP, lc“mmn

committed gross misconduct as defined in Seetion 3 of NWEP, Removai from,
Service. (Speeidl Powers) Ordinance 2000, resultantly  you were Csm.ag_
Sheefed and served with the statement of allegations vide this olfice
No.1078/PA/CID, dated ()4/0%“’0{ 9. An Enquiry Commitice constituting of
Mr. Zatar Hayat Khan DSP/HQRs: CID and Inencctor Kamal Khan of this
Unit was also constituted to Lonfius { enquiry Anto t.e maticr. ' ’

WHEREAS, THE Enquiry Comn:ittee 5“m:ﬂixcci the enquiry procoeuings

s

oiving you full opportunitics of defence ¢ > personal hearing as well s €roas

)

e

examination ol the witnesses whont statement were recorded. nenides
audicnee to relevam record. Consequent upon the completion o! 'cnquir_\f
plou,wmn the Enquiry Commitice held you guilty of the charges levelad
against you as per Cl wrge Sheet. A copy of the finding is cnclosed. '

Goe

AND WIHEREAS, on going through the finding and rccomm’,‘ndziii:w of
Enquiry Committee, the material placed on record and other conneeted p peis.

[ am satisfied that you have wmr*mu,d the misconduct and are guilly of the
charges rvexcd \gainst you as per statement of allcb‘ﬁuons conveyed o you.
Which stand proved and render you liable 1o b a,vardczi punishment under

the said 1 Ieics.

s

4. NOW THEREFORE, I, Mohammad Zalar Ali, Asstt Inspector Ceneral ol
Police. CID, NWFP, Peshawdr. as Competent Authorily have ivel;
decided to mmpose upon )OLL any ane or more penalties including
ol Dismhmx from Servic mglc Section 3 of the said Ordinance

LAY o
e R ) o .2 -
UnNaer Ttnree cars ol

i

Y( uare, 1110*"5‘01’0 directed to S‘how Cause within seven « 1*"\ of
the receipt of this Notice, as to why the alorca i ponally should not be i n*mosm
upon’ you, i "'uhng which it shall be pr csumn.d tlml you have no defenee offer
and cx cxparte action shall be taken against you. Meanwhile also intima sty

you desire to be heard in person or otherwise.

'

i N L
. J //( b/\L (_,;__«i}/\ 7 ’/ (
(MOHAMINAD ZAFAR ALE ™

Asstt: Inspector (I(E%e‘r‘;i of Polic

£

bil) \‘&VF» ‘)ﬂb;!‘. di‘

No. i;c/ /C

];Jdtb(.l 2. 7LZJ /’7[)00

1

C‘onsta.oie Si akirulinh No.339/C1D.
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- BEFORE THE KHYI?_ER PAKHTUNKHWA SERVICE
B TRIBUNAL, PESHA WAR.

X

Service Appeal No.734 /2015

Shakirullah ................ TR OURURTURRRO Appellant
Versus

Inspector General Police and Others..............................Respondents

REJOINDER ON BEHALF OF APPELLANT TO THE PARA-WISE
“COMMENTS OF RESPONDENTS.

Resvéctﬁzl'ly Sheweth:

The Appellant humbly submits as under:-

Preliminary Objection

That all the preliminary objections are incorrect, misconceived denied specifically.
This Hon'ble Court/Tribunal has ample jurisdiction to re-instate the appellant in
accordance with Law. Dismissal of appellant from service by the respondents is

based on malafide, ill-well, unlawful and against the basic rights of the appellant.

REPLY ON FACTS.

1) That Para No. 1 of comments needs no rejoinder.

2) That Para No. 2 of respondent comments is incorrect. The
respondent dismissed the appellant from service without granting
sufficient opportunity of proper hearing according to the existing
rules. The appellant rendered services with honesty and
responstbility to the entire satisfaction of the respondents. The
respondents making contradictory statements in their own
comments as in one Paragraph of comments they stated that the

 appellant was remained absent from his lawful duties from “02-
02-2009 to 16-05-2009 (Three months & Thirteen days)”
while in the other Paragraph of the same Para the Respondent No
(1) stated that the appellant absented himself from duty for
“Eight months and Twenty days”. Moreover, the respondents

never informed the appellant through any published
adverticement in “Dailu Machvia & Aii Hrdu Fdition” or




SH

through any other al tern}ztfive.‘éogent source of information. The
appellant never deviated himself from his duties and he was |
performing his duties as per terms and conditions of his service.
Unfortunately, the respondent dismissed the appellant from
service with a-premeditated and concocted initiative.

3) That Para No. 3 of respondent comments is incorrect and baseless.
The respondents never issued any “Final Show-Cause Notice” to
the appellant and neither the appellant sign any such nolice
because the stance of the respondents about the receipt and sign of
the appellant is fictitious and it has no link with verity. Hence, the
appellant concealed nothing from this Hon’ble Court/I'vibunal.

4) That Para No. 4 of comments is also incorrect and baseless and
reply has already been given in Para No. 3.

5) That Para No. 5 of comments is also incorrect and baseless. The
respondent initiated departmental inquiry/proceedings against the
~appellant to probe into the alleged charges leveled against the
appellant. The appellant mentioned the facts in his departmental
appeal that his mother was seriously ill and he was unable to join
| his duty due to the said reason. But this is strange enough that the
respondent didn't make any charge sheet/statement of allegations
against the appellant and neither served any such like things lo
the appellant and the appellant was kept in total ignorance. It was
obligatory upon the respondents to probe proper inquiry against
the appellant to fulfill the principles of justice. (Copies of Medical
certificates annexed as Annexure- “A”)

6) That Para No. 6 of comments needs no rejoinder.

7) That Para No. 7 of the respondent comments is incorrect and
misleading the Honorable Court/Tribunal. The respondent
dismissed the appellant without conducting any proper
inquiry/investigation as well as the respondents initially never
granted any proper opportunity of appearance and personal
hearing to the appellant.

8) That Para No. 8 of comments is also incorrect and baseless. The
appellant was called for personal appearance and hearing dated
01-06-2015, before the respondent but unfortunately, the
appellant was not granted sufficient time to verify his posttion
and stance in the interest of fair justice on equal footing with
other employees of the same department/institution as the one Mr.
Muhammad Asghar Igbal (No. 1428) dated 09-08-2011, against




~t
2

the order of Superintend Police (FRP) Kohat Range wherein he
was discharged from service. (Copy of Re-instatement Order
annexed as Annexure- “B”) '

o

9) That Para No. 9 of comments is incorrect and misleading the
Hon'ble Court/Tribunal. The appellant rebutted and denied the
alleged and frivolous allegations as leveled by the respondent
against him in the subject matter case. That this Hon'ble
Court/Tribunal as well as the Superior Judiciary are of the
opinion that no one should be condemned unheard and the case
should be decided on merits -alone. (Copies of High Court
Judgments annexed as Annexure- “C”)

10) That Para No. 10 of comments is incorrect and misleading the
Honorable Court/Tribunal. The appellant was neither associated
with the inquiry nor the appellant granted any opportunity to
produce his justification before the respondent. However, despite
all that the inquiry officer submitted an adverse report against the
appellant purely on presumption and conjecture and in view of

- the said inquiry report the respondent No (2) passed the dismissal
order of the appellant from service which is against the establish
service rules.

11) That Para No. 11 of comments needs no rejoinder.

12) That Para No. 12 of comments is also baseless and
superstitious. The punishment awarded is illegal, unlawful and
against the service rules & regulations. Unfortitnatel{, the
appellant stance at that time wasn’t properly measured and in

‘ consequence the appellant face the brunt of dismissal from service.

REPLY ON GROUNDS.

A) Ground “A” of the respondent comments is absolutely baseless.
The respondent dismissed the appellant on grounds of
discriminatory approach, biased attitude and malafide intention
and not according to the principles of justice. The Honorable
Supreme Court of Pakistan in one of its leading judgment precisely
mentioned that “An employee or employees shall never be treated.
with discrimination and malafide intention by the superior
authorities”. ‘

B) Ground “B” of comments is also baseless. As previously pointed
out in the above Para that the appellant was dismissed on the




i

grounds of discriminatory approach, biased attitude and malafide
intention and not according to thé principle of justice. The
respondents initially conducted the inquiry proceedings against the
appellant but the appellant was kept in complete ignorance aboul
the said proceedings and haven't informed the appellant through
any proper service to appear before the inquiry committee and
submit his reply.

C) Ground “C” of comments is also baseless. The respondents carried
- out their departmental inquiry against the appellant looks like a one
sided show and never informed the appellant as per rules required.
While, the appellant was just once given an opportunity of hearing
during his departmental appeal dated 06-02-2015. The respondents
neither treat the appellant within the ambit of legal requirements
and nor fulfilled the procedure adopted as mentioned under the
“Removal from Service under Special Powers Ordinance, 2000”.

D) Ground “D” of comments is also baseless and against the facts. The
appellant never deviated himself from his duties and he was
performing his duties as per terms and conditions of his service. Bul
unfortunately, the respondents dismissed the appellant from service
with a premeditated and concocted initiative.

E) Ground “E” of the respondent comments is also baseless and
incorrect. The Honorable Supreme Court of Pakistan in the “Zarai
Taraqiati Bank Ltd Vs Hakeem Khan” 2010 PLC (C.S) 938;
clearly stated that “Removal from service (Special Powers

| Ordinance, 2000) provides that if a person in Government

i Service or Corporation Service is guilty of being habitually

absent from duty in the opinion of the competent authority,
he can be proceeded against under the provisions of the
Ordinance. Competent authority by not adhering to the
provisions of Ordinance, 2000 had deprived the petitioner of
safeguards and remedies available to him under the Law---
Adoption of course of passing a relieving order appeared to
be a ruse circumvent inquiry proceedings provided for by
Ordinance, 2000--- Court could not countenance such a
colorable exercise of power--- Supreme Court declared the
impugned order to be without lawful authority and ordered
for reinstatement of petitioner into service leaving open for
Bank to proceed against him under Ordinance, 2000”. There
are special provisions of Law under which a proper modus operandi
shall be adopted before dismissing an employee from service. But the
respondents never pursue the same and straight forward dismissed




the appellant from service wzthout conductmg any proper ingquiry
and proceeding. (Copies of Supreme Court Judgments annexed as
Annexure- “D”)

F) Ground “F” of comments needs no rejoinder.

It is therefore, humbly prayed that keeping in view the above Rejoinder, the appeal
may please be accepted.

Dated: 30/05/2016 4
Wi i
Appellant
Through
Zia- Hd-Dm,Khm
Advocate dard-Din'Khan
High Court. = Advocate High Court

Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR,

Service Appeal No.734 /2015

Shakirullah ... e, Appellant

Versus

Inspector General Police and Others............ e, Respondents

Affidavit

I, Zia-Ud-Din Khan Advocate High Court, Peshawar as per instructions of my
client, do hereby solemnly affirm and declare on oath that the contents of the
accompanying “Rejoinder” are true and correct to the best of my knowledge and
belief and that nothing has been concealed from this Hon'ble Court/I'ribunal.

DEPONENT
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IN THESUPREME COZURT OFPAKISTAN
' (Appellate Jurisdiction)

Present:
Mr. Justice Nasir-ul-Mulk, HCJ
Mr. Justice Amir Hani Muslim
Mr. Justice [jaz Ahmed Chaudhry

Civil Appeals No.1122, 1123, 1107 of 2013
& 173 and 174 of 2015.

(On appeal from judgment dated 9.5.2013 of the
Peshawar® High Court, Peshawar, passed in
W.Ps.No.2987, 2764 of 2011 & 818-P/2012). And
against judgment dated 10.9.2014 of the Peshawar
High Court, Abbottabad Bench, passed in
W.Ps.No.3219 & 475-P of 2014).

The Commandant, Khyber Pakhtunkhwa Constabulary,

Headquarters Peshawar and another. ...Appellants.

(in all Appeals) :
: VS

Muhammad Nasir and others. (in C.A.No.] 122/2013).
Sarad Khan and others (in C.A.No.1123/2013).
Muhammad Arif and others (in C.A.No.1107/2013).
Najeebullah and others (in C.A.No.173/2015).

Zakirullah and another (in C.A.No.174 of 2015)
...Respondents.
For the Appellants: Ms. Shireen Imran, ASC.
Syed Rafagat Hussain Shah, AOR.
(in C.As.No.1122, 1123 and 1107 0of 2013).

Mian Shafagat Jan, ASC.
Mr. M.S. Khattak, AOR.
(in C.As.No.173 & 174/2015).

For the respondents: Hafiz S.A. Rehman, Sr.ASC.
1-40 in C.A.No.1122/2013)
1-34 in C.A.No0.1123/2013)

I-18, 20-25, 27, 28, 30, 31 Mr. Abdul Latif Afridi, ASC.
33, 35, 37, 38, 40, 41, 43-51, '

- 53-65 in C.A.No.173/2015 -

and for Respondent No.1 in

C.ANo.174/2015).

Date of hearing: 731.3.2015
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AMlil HANI MUSLIM, J. — The relevant facts for the

purpos'e of disposal of these Appeals are that the Appellants were posted in
different Platoons of Frontiér Constabulary which were deployed in different
areas of F.R Peshawar and F.R Kohat. They were dismissed from service on
the allegations of insubordination and cowardice. The Respondents filed
Appeals before the Federal Service Tribunal, Islamabad, which were
alléwed, by various judgments passed on different dates and they were
reinstated in service with direction to the Appellants to hold de novo
inquiries against them and conclude the same within four months, providing

them full opportunity of hearing.

2. - After receipt of the judgments of the Federal Service Tribunal,

the Appellants without formally reinstating the Respondents, conducted de

novo inquiry in the light of directions of thg Tribunal and dismissed all the

Respondents from service. The record shows that a secqnd de novo inquiry

upon ihe direction of the Tribunal was conducted against some of the

Respondents, but they too were dismissed. The record further reveals that
th

even 57 de novo inquiry was conducted against some of the Respondents,

who were dismissed after such inquiries.

3. Feeling aggrieved, this time the Respondents approached the
High Court, pleading therein that the orders of dismissal from service were
illegal and passed without affording them opportunity of hearing. The
learned High Court allowea all the Writ Petitions holding as under:-

“In case in hand, no doubt serious allegation were levelled

against the Petitioners but the standard of proof as well as
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the procedure. adopted by the respondents, which is
otherwise ~lolo‘ not}ceab/e, Srom the comments filed by
respondents  before  this  Court,  without  proper
documentation and proper and elaborate answer to the
objections raised by the petitioners in their writ petitions
give no other reference but to hold that dismissal orders
resulted into miscarriage of justice. The remand of these
writ petitions would serve no. good purpose oo as
respondents have already conducted a number of inquiries
against the petitioners and another de novo inquiries would
do nothing except to increase more agonies while
petitioners have already suffered for more than four vears
which was a sufficient punishment for any lapses on their
Vpart (if any). ‘

30. This while allowing these writ petitions, we set
aside the impugned orders of dismissal of the petitioners
Srom their services and order their re-instatement into
service from the date when they were dismissed with all
consequential benefit of the posts from the said date except
the salary as there is no proof that petitioners remained

jobless for the whole duration of their dismissal.

4. The Appellants challenged the judgments of the learned High
Court before this Court and leave was granted in these appeals, inter alia, to

consider whether the Respondents are Civil Servants. Hence these Appeals.

5. The learned Counsel for the Appellants has contended thét the
Respondents are Civil Servants and the jurisdic.tiori of High Cour’; was
barred under Article 212 of the Constitution. He submitted that once the
Respondents had obtained relief from the Federal Service Tribunal, they
could not have approached the High Court for the same relief. He next
contended that the findings of the High Court were erroneous on the point
that the Appellants had failed to comply with the provisions of Rule 18 of

the North West Frontier Constabulary Rules, 1958. In support of his

N -
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submissions, he has relied upon the case of LG Frontier Corps and others vs

Ghudam Hussain (2004 SCMR 1397).

6. A On the other hand, the learned Counsel for the Respondents
have contended that the Respondents are not Civil Servants and their terms
and conditions of service are regulated by the North-West Frontier
Constabulary Act, 1915, and the Rules framed there-under. They contended
that the learned High Court did have the jurisdiction to adjudicate upon the
matters relating to terms and conditions of service of the Respondent. They
next contended that the Appellants had recorded ﬁndings in violation of the
procedure prescribed under Rule 18 of the North West Frontier Constabulary
Rules of 1958 (hereinafter referred to as the Rules of 1958), therefore, the

learned High Court was justified in ordering their reinstatement.

7. The Respondents’ Counsel next contended that the Appeals are
barred by time and should have been dismissed on the point of limitation, as

the grounds taken for condonation of delay are not plausible.

8. We have heard the learned Counsel fqr the parties at length and
have perused the record. The Appellants are not Civil Servants as their terms
and conditions of service are regulated by the provisions of the North West
Frontier Constabulary Rules of 1958. The case law cited by the learned
Counsel for the Appellants is not relevant after the judgment of this Court in

the case of Muhammad Mubeen-us-Salam and others vs. Federation of

Pakistan (PLD 2006 SC 602), where this Court has held that the status of a

Civil Servant cannot be conferred on an employee of the organization by a

deeming clause which has its own statutory service Rules. The terms and
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conditions of service of the Respondents are regulated by the Act of 1915
which authorizes the Appellants to frame Rules. The Rules were framed in
1958 and are duly notified which regulates the terms and conditions of
service of the Respondents. The plea of the Appellants that the Respondents

are Civil Servants is without force in view of the judgment in the casc of

Muhammad Mubeen-us-Salam and others (supra)

9. The contention of the learned Counsel for the Appellants that
proper procedure was followed while dismissing the Respondents from
service, we have examined the procedure provided in Rule 18 (ibid) and the
material brought on record by the parties. The orders which were impugned
before the learned High Court are indicative of the fact that procedure as
defined in Rule 18 of the Rules of 1958 was not followed. Even the lcarncd
High Court has observed in the impugned judgment that de novo inquiries
were conducted by the Appellants without following the procedure provided
in Rule 18 of the Rules of 1958. Once the learned High Court has held that
the procedure prescribed in Rule 18 (ibid) has not been followed while
dismissing the Respondents from service, it should have remanded the
matter to the department after reinstating the Respondents in service for de

novo inquiry.

{to. We, ilﬁ?gf_'o!'ghwhile partLl)T-alle-\-vin_g—these,Appeals!_remgn_d the 'y

{matters ‘107 the departmental “Authority of .the TAppellants 16" hold e Tovos

{inquiry after reinstating the Réspondents in service; by strictly follGwing the ¥

¢ procedure .providéd i Rulé’ 18 of the Rules of 1958 "and’ pass'appropriatcy

(orders within four months from the date of communicatior of this judgment.
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I Since the points raised in the 'Appeals are of public importance,
the;refore, the delay in filing the Appeals is condoned on the grounds taken
in the Applications for condonation of delay. The above are the reasons for
our short order of even date which reads as under:-

“For reasons to be recorded later, these appeals are
partially allowed and the impugned judgments of the High
Court are set aside to the extent of selting aside the order
of dismissal of the respondents by the Commandant
Frontier Constabulary. However, since the procedure laid
down in Rule 18 of the NWFP Frontier Constubulary
Rules, 1958, had not been followed during the inguiry
conducted against the respondents, a de novo inquiry
according to the said Rule may be conducted against the
respondents. In order to hold the t‘m}uiry the respondents
have to be reinstated. Since three inquiries have already
been held, the fresh inquiry shall be concluded within a

period of four months.”

Chief Justice
Judge

Judge

Islamabad the,
25" March 2015.

Approved for Reporting.
Sohail/**
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[Lahore High Court]

Before Muhammad Qasim Khan, J

MUHAMMAD RIAZ

Versus

MEDICAL SUPERINTENDENT, SERVICE HOSPITAL, LAHORE and 2 others
W.P. No.461 of 2014, decided on 12th March, 2015.

(a) Punjab Employecs Efficiency, Discipline and Accountability Act (XII of 2006)---

----8s. 5 & 7---Constitution of Pakistan, Arts. 199 & 10-A---Constitutional petition---
Maintainability---Contract employee---Misconduct and charge of inefficiency---Effect---Show cause
notice, issuance of---Termination of service---Regular inquiry, dispensation of---Principles---
Discretion, exercise of---Natural justice, principles of---Reasonable opportunity of showing
cause---Right of fair trial---Scope---Services of petitioner, a contract employee were terminated by
issuing show cause notice by dispensing with regular inquiry---Validity---Petitioner was a contract
employee---Competent authority had right to dispense with regular inquiry---Whenever any
discretion was given to an authority it had to be exercised not arbitrarily, but honestly, justly and
fairly in consonance with the spirit of law after application of judicious mind and for substantial
reasons---Nature of allegations against the employee had to be considered for exercise of such
discretion---When allegations could be decided with reference to admitted record or the authority
had formed opinion that un-rebutted evidence to prove the charge against the accused/employee was
available on record, regular inquiry might be dispensed with, otherwise ends of justice would demand
an inquiry through an inquiry officer or inquiry committee---Such discretion had to be made in the
nature of judicial decision---Discretion had to be exercised with due care and caution keeping in
mind the principles of natural justice, fair trial and transparency---Authority should record reasons
with regard to dispensing with regular inquiry---Where recording of evidence was necessary 10
establish charge then departure from regular inquiry would amount to condemn a person unheard---
Serving of show cause notice and reply thereto in denial of allegations would not amount to affording
the employee reasonable opportunity of showing cause---Requirement of reasonable opportunity of
showing cause could only be satisfied if particular of charge or charges, substance of evidence in
support of charges and specific punishment which would be called for after the charge or charges
were established were communicated to the civil servant who was given reasonable time and
opportunity to show use---Specific allegations had been leveled against the employee which included
inefficiency and misconduct---Petitioner had denied both the charges and authority was bound to
order for a regular inquiry---Departure from normal course did riot reflect bonafide of Authority
rather same would show mechanical application of mind---Authority in fact was biased towards the
employee---Right of fair trial had been associated with the fundamental right of access to justice
which should be read in every statute even if not expressly provided for, unless specifically
excluded---Order terminating service of employee contained stigmatic allegations, therefore,
constitutional petition was maintainable---Order of removal from service passed against the petitioner-
did not stand the test of judicial scrutiny as same was against the spirit of law---Impugned order was?

14 : v -
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set aside and petitioner was reinstated in service---Period between removal till reinstatement should 7

be considered as leave without pay---Constitutional petition was accepted in circumstances.

Rana Asif Nadeem v. Executive District Officer, Education, District Nankana and 2 others

512772016 10:26 AM
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" G
. 208 PLC (C8) 715; Rai Zaid Ahmad Kharal v. Water and Power Development Authority, through
o ,,'\{hairman WAPDA and another 2008 PLC (CS) 1005 and 1997 SCMR 1543 ref.

2003 SCMR 1110 and PLD 2012 SC 553 rel. ' R
(b) Discretion---
----Exercise of---Principle---Whenever any discretion was given to an Authority it had to be

exercised not arbitrarily, but honestly, justly and fairly in consonance with the spirit of law after
application of judicious mind and for substantial reasons.

3

(¢) Words and phrases---
----Right of fair trial—--Meani_ng—--Fair trial would mean right to proper hearing by an unbiased forum.
(d) Words and phrases---
----"Decision"---Meaning.
Black's Law Dictionary Eighth Edition rel.
Muhammad Igbal Mohal for Petitioner.
Imtiaz Ahmad Kaifi, Addl. A.G.
ORDER

MUHAMMAD QASIM KHAN, J.--- Briefly the facts of the case are that petitioner was
appointed as Driver (BS-4) on contract basis for a period of one year, which could be extended
subject to performance and conduct to be evaluated by the competent authority. Subsequently a Silk
Cause Notice under the charge of inefficiency as well as misconduct was issued and by dispensing

with regular inquiry or affording him opportunity of hearing to him, the order dated 03.02.2008 was
passed whereby his services were terminated.

2. Since the petitioner was admittedly a contract employee and furthermore the order
terminating his service on the face of it contains stigmatic allegations, therefore, the instant writ
petition is held to be entertain-able by this Court. Reliance in this respect is placed on the case "Rana
Asif Nadeem versus Executive District Officer, Education, District Nankana and 2 others” (208 PLL.C
(CS) 715) and "Rai Zaid Ahmad Kharal versus Water and Power Development Authority, through
Chairman WAPDA and another" (2008 PLC (CS) 1005). In the later judgment, this Court while
assuming jurisdiction in clear terms held that "If the termination order would convey a message of
any stigma, the employee could not be ousted from service without resorting to the procedure of
Efficiency and Disciplinary Rules."

3. The learned counsel for the petitioner has argued that when the petitioner had specifically
denied the allegations levelled against him in the Show. Cause Notice, a regular inquiry into the
matter was essential, wherein, the petitioner had to be supplied copies of evidence against him, he
should have right to produce his defence and during inquiry if any witness appear against him, he had
a right to cross-examine such witness. Reliance has been placed on the case reported in 1997 SCMR
1543. Adds that fair trial under Article 10(a) of the Constitution of Islamic Republic of Pakistan,
1973 is inalienable right of the person against whom any allegation is levelled, but in this case neither
transparent procedure nor fair trial has been provided to the petitioner, therefore, impugned removal
from service order is to be struck down. :

2 of4 ' 5/27/2016 10:26 AM
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5. I have heard the arguments of learned counsel for the parties and perused the entire available
record with the assistance.

6. Without going through the factual aspect or controversy, the fact of the matter is that specific
allegations of inefficiency and misconduct had been levelled against the petitioner. It is admitted
position that on same charges a Show Cause Notice was issued to the petitioner, he submitted reply
thereof but the authority without having recourse to regular inquiry, dispensed with inquiry and
proceeded to pass the impugned order of removal from service.

7. To be precise enough, this slipshod act of the respondent/authority dispensing with regular
inquiry is the pivotal point in this case. For facility of reference, Section 7 of the Punjab Employees
Efficiency, Discipline and Accountability Act, 2006 (hereinafter to be called as PEEDA ACT), are
attached with judgment at "FLAG-A".

8. By bare perusal of Section 7 of PEEDA Act, it is apparent that authority has been vested with
a right to dispense with regular inquiry against an employee, but one must not lose sight of the fact
that whenever any discretion is given to an authority, it has to be exercised not arbitrarily but
honestly, justly, and fairly right in consonance with the spirit of law, after application of judicious
mind and for substantial reasons. For this purpose, the nature of allegations against the accused has to
be considered. In a case when it is clear to the authority that the allegations could be decided with
reference to admitted record or he forms an opinion that un-rebuttable evidence on the touchstone of
QANUN-E-SHAHADAT, to prove the charge against the accused/employee is available on the
record, the procedure for regular inquiry (Section 5 of the PEEDA Act), may be dispensed with,
otherwise, the ends justice demand an inquiry through an Inquiry Officer or Inquiry Committee.
Although, to dispense with reglar inquiry is discretion left for the authority to be gauged, yet, the
word "decision" has been used in the said section, and the definition of word "decision” has been
given in BLACK's Law Dictionary Eighth Edition (Bryan A. Garnder), as under:-

"A judicial or agency determination after consideration of the facts and the law; esp., a ruling,
order, or judgment pronounced by a court when considering or disposing of a case. "

Thus, as a matter of fact this discretion has been made in the nature of judicial decision, which has to
be exercised with due care and caution keeping in mind the principles of natural justice, fair trial and
transparency, so that no prejudice should be caused to the accused/employee. There can be a
situation where real fate 9f allegations can only be adjudged by a regular inquiry and not by mere
textual proof. The legislatures further emphasized that if the authority after considering the nature of
charge or charges and the material before him, concludes that regular inquiry is to be dispensed with,
then the authority shall record reasons in that respect. The sole object behind careful drafting of said
provision is indicative of the fact that legislature intended that the discretion which was being left up
to the authority, must be exercised judiciously and not arbitrarily. It is for the above reasons that the
Hon'ble Supreme Court of Pakistan in the case reported in 2003 SCMR 1110 held that requirement of
regular inquiry could be dispensed with in exceptional circumstances. Where recording of evidence
was necessary to establish the charges, then departure from requirement of regular inquiry under the
Ruies would amount to condemn a person unheard.

9. In this case the defence put by the respondent authorities is that proper and lawful procedure
was adopted by dispensing with regular inquiry, a Show Cause Notice was issued to the petitioner, he
submitted reply to the same and thereafter, the authority being convinced that charges had worth, the

5/27/2016 10:26 AM
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\ ){ On the other hand, learned Additional Advocate General opposed this petition on all corners

by contending that charges were proved against the petitioner, therefore, the order removing him
from service is fully justified.



http://www.pakistanlawsite.com/LvawOnline/law/content21.asp7Cas

+

*

Case Judgement ) ) http://www.pakistanlawsite.com/LawOnline/| av;v:conteﬁtiz 1.asp?Cas...

.

-removal from service order was passed, but I am afraid, serving of Show Cause Notice and reply

;,"kﬁe'reto in denial of allegations on mere questions and answers do not amount to affording the
accused reasonable opportunity of showing cause as required under PEEDA Act. The requirement of
reasonable opportunity of showing cause against proposed action can only be satisfied if particulars
of charges or charges, substance of evidence in support of the charges and specific punishment which
would be called for after the charge or charges are established are communicated to the civil servant
who is given reasonable time and opportunity to show cause. As detailed above, in this case specific
allegations had been levelled against the petitioner which included inefficiency and misconduct.
When the petitioner in response to Show Cause Notice, had specifically denied both the charges
against him and furthermore, considering the nature of charges, all those allegations required
“evidence under each head, then it had become incumbent upon the authority to have ordered for a’
regular inquiry and in the above given situation departure from normal course does not reflect
bonafides on the part of the authority, rather shows mechanical application of mind on his part,
consequently the petitioner appears to be justified in pleading that the authority was in fact biased
towards him. '

%3

10.  Itis by now well settled that right to a fair trial means right to a proper hearing by an unbiased
competent forum. Right to a fair trial has been associated with the fundamental right of access to
Justice, which should be read in every statute even if not expressly provided for unless specifically
excluded. While incorporating Article 10A in the Constitution and making the right, to a fair trial a
fundamental right, the legislature did not define or describe the requisites of a fair trial, which
showed that perhaps the intention was to give it the same meaning as is broadly universally
recognized and embedded in jurisprudence in Pakistan. While holding so, guideline has been derived
from the case reported in PLD 2012 SC 553. . , o

11. For what has been discussed above, the impugned removal from service order passed against
the petitioner does not stand the test of judicial scrutiny, as it runs against the spirit of law.
Consequently, this petition is allowed, the impugned order dated 03.02.2008 is set-aside and
petitioner is reinstated in service. The period between his removal till reinstatement shall be
considered as leave without pay. o -

ZC/M-113/L | Petition allowed./
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Héfore:Ejar AfzaliKbian, C--J:and Mazhar Atam Khan MiankhelZ
ZIAULLAH KHAN

Versus

GOVERNMENT OF PAKISTAN through Secretary Law, Justice and Human Righté,

Islamabad and 3 others
Writ Petition N0.2509 of 2009 and C.M. No.273 of 2010, decided on 27th August, 2010.
(a) Nationa!l Accountability Ordinance (XVIII of 1999)—~-

-—-S. 28---Constitution of Pakistan, Art.199-.-Constitutional petition---Civil service---
Appointment and regularization of service---Petitioner initially worked with the National
Accountability Bureau as private investigator for 6 years; and then he worked for 2 years as a
contract employee in BPS-18---Services of petitioner once again were hired as such for
another period of six months---Petitioner, being a qualified, skilful and experienced person
sought regularization of his service---Petitioner had further asserted that he deserved alike

- treatment as was meted out to one of his colleagues who being contract employee in BPS-18,
was inducted in regular service of the department in BPS-19 on the directive/ratification
issued by the Prime Minister---Petitioner had also submitted that his name was not
considered by the Chairman for the regular post of BPS-18 advertised by the department,
despite strong recommendations of Director-General, while still forty sanctioned posts of
BPS-18 were lying vacant for the last so many years---When a similarly placed person i.e.
person employed on contract basis; and that too having no basic qualification for initial
recruitment, could be inducted as a regular employee; qualified and experienced person like
petitioner, who had worked in the department, having many commendations at his credit,
could also be inducted as a regular employee, when he had a sufficient experience with the
department at his credit---Petitioner being qualified, eligible and experienced person, also
deserved the alike treatment of regularization of his service---Authorities were directed to
consider the name of the petitioner for regularization of his service.

" (b) Constitution of Pakistan--- | | &M)

----Art. 25--Equality before law-:-Principles:-:Equiality bétore law, was’ the ‘basic concep
of Islam and that concépt hud been borrowed by English, American and “Europefn -
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Constitutions from Islam---Two similarly placed persons could not be treated dil'l'crcmly---'
Principle of equality before law and prohibition of discrimination between the similarly 7
placed persons, was the essence of rule of law---Even selective, discriminatory and /
distinctive treatment by the Government was also prohibited---Two similarly and cqually”
placed persons, could not be treated differently. :

M. Zahid Aman and Shakeet Ahmad for Petitioner.

Nemo for Respondents.

Date of hearing: 15th Juty, 2010.

JUDGMENT

.

MAZHAR ALAM KHAN MIANKHEL, J.---The petitioner' herein seeks issuance of
appropriate writ by dirccting the respondents to regularize his service in the NAB as he has .
served the NAB initially as private investigator from 2000 1o 2006 and then from 2006 to
2008 as a contract employee in (BPS-18). His services were once again hired as such for
another period of six months with effect from April 7, 2009 to October 6. 2009. Being a
qualified, skilful and experienced person, he too deserves alike treatment as was meted out to
one Miss Aaliya Rashecd who being contract employee in BPS-18 was inducted in regular
service of the NAB in BPS-19 on the directive/notification issued by the Prime Minister.

2. The learned counsel for the petitioner. in support of his petition further submitied (hat the
name of the petitioner was not considered by the respondent No.2 for the regular post of
BPS-18 advertised by the NAB in spite of strong recommendations of respondent No.3. He
added that still forty sanctioned posts of BPS-18 are lying vacant for the last so many years.

3. As against that, the learned counse! for the respondents submitted that the case of the
petitioner can, in no terms be equated with that of Mst. Aaliya Rasheed as she was working
on contract against a sanctioned establishment post whercas the petitioner was appointed, on
contract on lump sum basis under section 28(0 of National Accountability Ordinance, 1999
whereas regular appointment is made under Employees Terms and Conditions of Services
(TCS), 2002. The petitioner also lacked the prerequisite five years post academic
qualification in BPS-17 or equivalent in the fields of investigation or inquirics eic. as
provided in the schedule provided in the TCS. He further submitted that the present petition
is barred under explanation IV of section 11 and Order 11, rule 2.of C.P.C. as his earlier writ
petition was dismissed and the present one is barred under the above provisions of C.P.C.

4. We have considered the submissions of the learned counsel for the parties and have gone
through the available record. The same would reveal that the petitioner initially was working
with the NAB as private investigator from 2000 10 2006 and then was appointed as
investigation officer on contract for a period of two years from 2006 to 2008. His status was
equivalent to that of BPS-18 for the purposes of T.A./D.A. onty. Then once again he served




for a period of six months as such. During this period, he completed several professional
courses and the record would reflect his satisfactory performance in the NAB and nothing
adverse was pointed out by the respondents. This would reflect his experience and efficiency.
During his attachment with the NAB, certain regular posts of BPS-18 were advertised and in
spite, of recommendations for his appointment by respondent No.3, .he was refused regular
induction. The record available on file and not denied by the respondents would further
reveal that on his application, the Prime Minister of Pakistan also recommended his case for
consideration as per rules/policy vide P.M.'s Sectt U.0. No.2(37)DS(Imp.11)/ 4737/09 dated
11-7-2009. -

5. Appointments in NAB are made on contracttemporary basis by the Chairman NAD under
section 28 of National Accountability Ordinance, 1999 and under Employees Terms and
Conditions of Services (TCS), 2002. The academic qualification and requirements for regular
appointments are given in the schedule of TCS. The relevant portion of the schedule is
reproduced as under:--- .

S. Nomenclature [BPS|Age [Academic Qualification Experience
Nopf the post L imit
Min.
Max.
1 Director- b1 M0 [Second Class or Grade 'C' Master's Degree in 2 years post
General 50 {Business : cademic
A dministration/Commerce/Economics/Statistics/iqualification
Defence of Strategic Studies Law/Computer xperience in
Science from a recognized University or a PS-17 and
Chartered Accountant or B.E./B.Sc. bove or
(Civil/Mechanical/ Electrical/Petroleum or any fequivalent in
qualification approved by the competent nvestigation
Futhority . r Inquiries
i r Research

r Legal

atters or in
he field to be
pecified at
he time of
dvertisement

3 |Additional 19 B0 }pdo- 12 years post
Director/ 40 cademic
Deputy ' ' uantization
Secretary xperience in
' PS-17 and
bove of
quivalent in
he fields
o pecified
o gainst,
. ISNo.l.
4 Deputy 18 PS5 }do-. years post
Director/ Sr. 35 ) cademic
_ Jinvestigation . ‘ ualification
Officer/Section) . xperience in
Officer N PS-17o0r
- quivalent in
he fields
specitied
gainst
S.No.l.




6. The petitioner has sought regularization of his service in the light of a contract employee
of BPS-18 of NAB whosce services were regularized as Additional Director with effeet from
26-6-2003 in (BPS-19) in pursuance of the appreval of Prime Minister of Pakistan.
Departmental Selection Committee of NAB was also in accord with the approval of the
Prime Minister and accordingly a notification was issued in this regard. Though the requisite
experience appears to be there but the qualification of Miss Aaliya Rasheed though not
available on the record but submissions made at the bar were not denied that she is M. A.
History. If the schedule is seen, then M.A: History is not a qualification for any post from
BPS-16 to 2. )

7. This case was also heard at length on 13-7-2010 but we were unable to understand: that
when a similarly placed person i.e. on contract and that too having no basic qualification for
initial recruitment, can be inducted as a regular employee, and on the other side, a qualified
and experienced person like petitioner who has worked within the NAB having many
commendations at his credit, cannot be inducted as a regular employee when he has a
sufficient experience with the NAB at his credit. If such a person is not considered for his
regular induction in the department with which he has worked for more than eight years then
who else would consider him when such a long span of his attachment with the NAB has
blocked other ways for him as at present his age would be the first impediment in his way for
any such application for regular appointment as he is more than 35 years of age by now. The
argument of the learned counsel for the respondents that the initial appointment of the
petitioner was under section 28(f) of National Accountability Ordinance, 1999 and not
against a sanctioned establishment post would not be so forceful to convince us as to why the
petitioner is not a fit person to be regularized specially when the terms and conditions of
service of the petitioner and that of the lady are almost similar. He was even not allowed to
appear in the examination for regular advertised posts of BPS-18 as stated above. The
procedure adopted for the regularization of service of the lady in the given circumstances can
well be adopted for the petitioner as he being qualified and fit person for regularization of
service also deserves the alike treatment. Article 25 of the Constitution of Islamic Republic
of Pakistan unequivocally and expressly provides equality before law and equal protection of
law to the equally placed persons. The status and experience of the two if considered, that is
at par with an edge to the petitioner i.e. his requisite qualification for the job which is
missing in the case of lady. There is no cavil to the proposition that equality before law is the
basic concept of Islam and this concept has been borrowed by English, Americans and
European Constitutions from Islam. Two similarly placed persons cannot be treated
differently. The principle of equality before law and prohibition of discrimination between
the similarly placed persons is the essence of rule of law. Even selective, discriminatory and
distinctive treatment by’ the Government is also prohibited. So, the two similarly and equally
placed persons cannot be treated differently and the petitioner in the circumstances not only
deserves but is entitled to be treated alike. -

8. As far as bar under section 11 or Order 11, Rule 2 of C.P.C. is concerned, that would not
become a legal hurdle in the way of petitioner as his earlier petition was not decided on its

merits and was only dismissed being not maintainable. The relevant portion of the same is
reproduced below:---

"2. ... Since the contract period of the petitioner has already been expired and the
contract was not rencwed, we in our constitutional jurisdiction cannot force the
respondents either to extend his contract or to regularize his service.

3. Resultantly, this writ petition is misconceived which is hereby dismissed in limine
along with interim."

»L\‘\




This question can also be replied in other words that his fresh appomtmcnl in the year 2009
after the dismissal of the above writ petition would also give him a fresh cause of action and
as such his instant petition would not be barred by section 11 or Order 11, Rule-2 of C.P.C.

9. For what has been discussed above, we have no hesitation to hold that the petitioner bcmg
qualified, eligible and experienced person also deserves the alike treatment of regularization
of his service. So, in the circumstances of the case by allowing this writ petition, we wduld
direct the respondents to consider the name of the petitioner for regularization of his service
as discussed above.

H.B.T./292/P , "Petition allowed”
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[Supreme Court of Pakistan]

Present: Javed l(;bal, Saved Zahid Hussain and Muhammad Sair Ali, JJ
ZARAI TARAQIATI BANK LTD.---Petitioner |

Versus

HAKEEM KHAN-~Respondent

Constitution Petition No. 646 of 2009, decided on 8th May, 2009.

(On appeal from the judgment dated 25-2-2009 of the [slamabad High Court, Islamabad passed in W P.
No. 798 of 2008).

Zarai Taraqiati Bank's Staff Service Regulations, 2005---

----Regln.7(b)---Agricuitural Development Bank of Pakistan (Re-organization and Conversion)
Ordinance (LX of 2002), S. 6---Removal. from Service  (Special Powers) Ordinance (XVII of
2000), Ss.1 (4), 2(c), 3. 3, 9 & 10---Constitution of Pakistan, Art.185(3)---Order of relieving from
service---Incfliciency and absence from duty, charges of--Imposition of such penalty by
competent authority in terms of Regln.7(b) of Zarai Taraqiati Bank's Staff Service Regulations,
2005 without resorting to provisions of Removal from Service (Special Powers) Ordinance, 2000---
Validity---Practical eftect of word "relieved” from service as used in impugned order was deprivation of
petitioner from source of his livelihood---Respondent-Bank was a corporate body owned, managed and
controlled by Federal Government for purposes of Removal from Service (Special Powers) Ordinance,
2000 even after enforcement of Agricultural Development Bank of Pakistan (Re-organization and
Conversion) Ordinance, 2002---Provisions ol said Ordinance, 2000 were applicable to Bank us per-its
own Circular dated 31-1-2008 having reviscd thereby delegation of powers to its various ofticers under
Ordinance, 2000---Competent authority had special powers under Ordinance, 2000 to procecd against
petitioner being in Corporation Service---Pctitioner under Ss.2 snd 5 of Ordinance, 2000 was entitled to
defend himself and explain his position in inquiry; and upon any action taken against him under
Ordinance, 2000 had right to avail remedy of representation and file appeal before Service Tribunal--
Competent authority by not adhering to provisions of Ordinance, 2000 had deprived petivioner «
safcguards and remedics available to him under law---Adoption of course of passing a relieving orders
appeared to be a ruse to circumvent inquiry proceedings provided for by Ordinance, 2000---Court couldy "
‘not countenance such a colourable exercise of power---Supreme Court declared impugned order to be?
without lawful awthority and ordered for reinstatement of petitioner into service leaving open lor Bank»
for proceeding against him under Ordinance, 2000.7

Azizullah Memon v. Province of Sindh 2007 SCMR 229 rel.

Haider Hussain, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Petitioner.

Respondent in person.
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ORDER

SAYED ZAHID HUSSAIN, J.---This is a pctition under Article 185(3) of the Constitution of
Islamic Republic of Pakistan, 1973, qua the order passed by the Islamabad High Court, Islamabad,
dated 25-2-2009 in Writ Petition No.798 of 2008, whereby the petition filed by the respondent under
Article 199 of the Constitution of ihe Istamic Republic of Pakistan, 1973, was accepted.

"~ . 2. 'The case of the respondent before the High Court and before this Court is that in response to the
Advertisement published in the Press on 30-10-2005 and the subsequent interview with the Selectibn
Board comprising one of the Board of Directors (BODs) of the defendant Bank, Ex-Managihg
Dircector Standard Chartered Bank. the then Banking Ombudsman, Head HR ZTBL and I’resident
ZTBL, he was offered employment as Senior Vice-President in the Department vide offer of
employment letter No.PAD (RP&C)/1(162)/2006/380, dated 27-7-2006 and consequent upon .his
appointment as Area Specialist in the Rank of Senior Vice-President vide Notification dated 13-9-
2006 and posted as Credit Risk Manager at ZTBL Head Office. On completion of probation period,
he was confirmed vide office memorandum dated 1-3-2007 enunciating therein his pay, allowances,
perks including vehicle at his disposal as a part of his terms and conditions.

Coaw
.‘0

3. Undisputedly, the respondent was a Senior Vice-President in the petitioner-Bank, who claims to,
.« . have becn performing duties diligently with full devotion and dedication when on 26-1-2008 he
received a letter informing him that he had "ceased to be productive for the bank" and that the
"competent authority, considering it expedient and viable, do hereby relieve you from the Bank's
services in terms of clause 7(B) of SR-2003 with immediate effect." This order was assailed by the
respondent by filing a review petition which remained unresponded. He eventually approached the
Islamabad High Court, Islamabad by means of the writ petition referred to above, which was accepted
by the learned Judge of the High Court obscrving inter alia "that S.3(1)(b) of the Ordinance, 2000 i.c.
Removal from Service (Special Powers) Ordinance, 2000 provides that if a person in Governr-ent
service or Corporation service is guilty of being habitually absent from duty in the opinion o the
competent authority, he can be proceeded against under the provisions of the Ordinance. As has .
already been mentioned, the petitioner was removed from service on the ground of absence from duty
without leave. The petitioner is a person in Corporation Service within the meaning of Clause (c) of
scetion 2........ ". It was thus observed that "the petitioner is a person in Corporation Service and the
disciplinary proceedings in respeet of person in corporation service is covered by the provisions of
Removal from Service (Special Powers) Ordinance, 2000 and that he cannot be removed from service
- without resorting to the provisions of Removal from Service.(Special Powers) Ordinance, 2000." The
. order was declared to be without lawful authority and he was ordered to be reinstated into service

lcaving it open for the petitioner before us to proceed against him under the provisions of Removal

from Service (Special Powers) Ordinance, 2000.

4. Assailing the order of the High Court. it is sought to be contended by the learned counscl that the
High Court has incorrectly and illegally procecded on the premises as if the respondent was liable to
be procceded only under the provisions of Removal from Service (Special Powers) Ordinance, 2000,
whereas according to him the Bank's Staff Regulation, 2005, particularly Regulation 7(B) thereof was
rightly invoked for dispensing with the service of the respondent. Further contends that the provisions
ol the Ordinance could only be applicable if the said respondent was to be dismissed: removed or
compulsorily retired from service or was to be reduced to lower post or pay scale and not in a case
"« - like this.
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)\ 5. We have considered the contentions of the learned counsel for the petitioner in the light of the
malerial placed before us and would like to observe that the Office Memorandum dated 26-1-2008
indeed narrated incidents and events reflecting upon the inefficiency of the respondent including his
absence from duty which was made basis by the competent authority to “relieve” him from Bank's
service. Before us the applicability and significance of Staff Service Regulation, 2003, is sought to be
highlighted empowering the competent authority to relievs any employee from the service. But the
same have neither been placed on record nor produced before us. The mere use of the word "relieved”
from service, would not make any difterence inasmuch as this, was the mode adopted by the
petitioner for sending home the said respondent. In reality and pragmatically the respondent L+ s
job/employment. The practical effect is onc and the same i.c. deprivation of source of livelikood.

6. Adverting now to the crucial issue as to whether provisions of Removal from Service (Special
Powers) Ordinance, 2000, werc applicable or not. It may be observed that as per S.1(4) of the
Removal from Service (Special Powers) Ordinance, 2000, it applies to "persons in government
service and corporation service.” A "person in Corporation Service" is defined as per clause (¢) of S.2
as follows: . :

"(c) "Person in corporation service" means cvery person in the employment of a Corporation,
corporate body, authority, statutory body or other organizations or institutions set up,.
established, owned, managed or controlled by the Federal Government, or by or under any law
for the time being in force or a body or organization in which the Federal Government has
cotitrolling share or interest and includes the Chairman and the Managing Director, and the
holder of any other office therein.”

The petitioner admittedly is a body corporate owned, managed and controlled by the Federal
Government, for the purpose of Ordinance even after the enforcement of Agricultural Development

Bank of Pakistan (Re-Organization and Conversion) Ordinance, 2002. It also stands substantiated by
Circular No.DPD/02/2008 dated 31-1-2008, whereby the delegation of powers to various officers

under Removal from Service (Special Powers) Ordinance, 2000 was revised. There can thus be 16

cavil that the provisions of Removal from Service (Special Powers) Ordinance, 2000 are applicabl¢ as +
per the petitioner's own circular and stance.

7. Having obscrved that the provisions of the Removal from Service (Special Powers) Ordinance,
2000, were applicable. the further question that arises is whether the respondent was liable 10 be
procecded against under the relevant provisions of the said Ordinance. It may be observed that
whereas special powers were given to the competent authority as per the said Ordinance for
disciplinary proceedings against the persons in Government Service or Corporation Service; it
contained certain safeguards to such persons as envisaged by sections 3 and 5 of the Ordinance.

- Firstly, he was entitled to defend himsclf and explain his position in the inquiry, when instituted
against him, unless dispensed with on due application of mind. Secondly, upon any action taken under

~ the said Ordinance, the person concerned had the right to avail the remedy of representation as per
seetion 9 and file appeal under scction 10 before the Federal Service Tribunal. By not adhering to the
provisions of the Ordinance, the respondent stood denuded of the safeguards and remedies, uvailable
to him under the law. The adoption of course of passing a relieving order appear to be « ruse to
circumvent the inquiry, procedure provided for by the Ordinance. Such a colourable exercise of power
cannot be countenanced by Court.

8. In the case of Azizullah Memon v. Province of Sindh 2007 SCMR 229, the import and effect of the
provisions of the Ordinance was reiicrated by observing:--
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"3. In the presence of e\prcss and specmc language employed in the Ordmance nelther, the
deparlmcmal authorities nor the Tribunal bothered to notice that after the date of promulgati:n
of the Ordinance all disciplinan proceedings should have been initiated under Ordinance
rather than the old Rules enforced in 1973, This Court has already ruled in a number of
) judgments that this Ordinance has the overriding effect over all other laws on the subject
- except in case of proceedings, which were already pending before promulgation of the
Ordinance. Since the impugned action was initiated and taken 10 its logical conclusion under a
misconception of law and under @ wrong law, it has vitiated the entire proceedings, including
the final order, which cannot be sustained under the law. The proccedmgs as well as ﬁnal
“order is. therefore, liable to be set aside.”

~* The petition in that case was converted into uppeal, reinstating the "petitioner into service leaving it
*+ open for the department to initiate {resh proceedings against him. Similar course has been adopted by
the High Court in the present case which is consistent with the legal position obtaining in the
matter.

.» 8. No case for interference by this. Court has been made out. Leave to appeal is declined
~ accordingly.

. S.AKJZ-6/SC _ “Leave refused?
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