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;Counsel for the appellant, M/S Saleem Shah, Superintendent 

and Muhammad Irshad, SO alongwith Additional AG for 

respondents present. Rejoinder not submitted and, requested for 

further time to file rejoinder. Request accepted. To come up for 

rejoinder and arguments on before D.B.

08.08.2016

0^
Member M ler

V

13.12.2016 Counsel for the appellant and Mr. Saleem Shah, Superintendent 

alongwith Mr. Muhammad Jan, Government Pleader for the respondents 

present. Both counsel for the appellant and Government Pleader for the 

respondents requested to dispose of the instant appeal in light of the 

judgment dated 02.03.2016 which was announced by the Larger Bench of 

this Tribunal in similar nature appeals. As the matter in issue has already 

been settled upon by the Larger Bench vide Service Appeal No. 1330/2010 

dated 02.03.2016 hence, the appeal in hand is also disposed of in term of 

the above referred judgment. No order as to costs. File be consigned to the 

record room.

ANNOUNCED 10^13.12.20L6

(ASHFAQUETAJ) i 
MEMBER

I (MUHAMMAD AAMIR NAZIR) 
MEMBER
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Counsel for the appellant present. Learned counsel for the 

appellant argued that identical appeals including appeals No. 1071 

and 1083 of 2015 are already for regular hearing.

In view of the above, this appeal is also admitted to regular 

hearing. Subject to deposit of security and process fee within 10 

days, notices be issued to the respondents for written 

reply/comments for 22.2-.2016 before S.B.

25.1.2016
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Counsel for the appellant and Mr. Saleem Shah, Supdt. 

alongwith Assistant AG for respondents present. Requested for 

: ■ adjournment. To come up for written reply/comments on 13.4.2016 

before S.B.

;
22.02.2016
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7 Counsel for the appellant and M/S Saleem Shah,. Supdt. 

and Muhammad Irshad, SO alongwith Addl: A.G for

respondents present. Written reply submitted. The appeal is
* * .

assigned to D.B for rejoinder and final hearing for 08.08.2016

13.4.2016
;•;
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' ■ Form- A
FORM OF ORDER SHEET

mmiil Court of
il! 1229/2015Case No.1

i■ Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

1
3m 21

/ '■' 4^'

*■ V
The appeal of Mr. Ajmal Khan presented today by Mr. 

Muhammad Asif Yousafzai Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

proper order.

fi 05.11.20151

II
iii \

REGISTRAR ‘

This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon

m
2

^%ii L

iK'i

aIf
Agent of counsel for the appellant present. Seeks 

adjournment as counsel for the appellant is not in attendance. 

Adjourned to 25.1.2016 for preliminary hearing before S.B.

23.11.2015
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BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL, PESHAWAR.

Appeal No. /2015

Mr. Ajmal Khan V/S C&W Department
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ADVOCATE, PESHAWAR .1
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BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL. PESHAWAR.

Appeal No, 72015

Mr. Ajmal Khan,
Sub Engineer,
Provincial Building Construction Division-II, 
Peshawar.

1

APPELLANT
VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa, Works. 
& Services Department, (Now C&W Department), Civil 
Secretariat, Peshawar.

2- The Chief Engineer, Works & Services Department (Central) 

(now C&W), Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwa, Finance 
Department, Civil Secretariat, Peshawar.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KPKSERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER 

DATED 13.10.2015 WHEREBY THE 

DEPARTMENTAL APPEAL OF THE APPELLANT
FOR GRANTING B-16 ON HAVING^IO YEARS
SERVICE AND ALSO PASSED PROFESSIONAL 
EXAM HAS BEEN REJECTED.PS

r n If-V—j PRA YER:
That on acceptance of this appeal the order dated 

13.10.2015 may be set aside with the direction to 
the respondents to grant B-16 senior scale 

according to the rules for having 10 years service 

+ professional Exam with all consequential & back 

benefits from the date when juniors were given. 
Any other remedy which this august Tribunal 
deems fit that may also be granted in favour of 
appellant

-V.



H- RESPECTFULLY SHEWETH:

That the appellant joined the W & S Deptt: in the year 

1988 as Sub Engineer and also passed | B grade 

departmental exam in the year 1987. Thus the! appellant 
has more than 27 years service at his credit jvith good 

record throughout. All the dates are mentioned the 

departmental appeal of the appellant the copy clf which is 
already attached as Annexure - C

1-

2- Those according to the rules 25 % of the post of senior 

scale sub engineers are to be filled in on the basis of 
promotion from amongst persons who have ten years 

service and also passed B Grade exam. The appellant 
possesses the said requirement but despite of that the 

appellant has not been granted B-16. Copy of the Rules is 
attached as Annexure - A.

3- That the august Tribunal has also decided such similar 15 

appeals on 11.12.2012. As the appellant is the similarly 

placed person, therefore the appellant is also entitled to 

the relief under the principles of consistency and Supreme 

Court's judgment reported as 1996 SCMR-1185, 2009 

SCMR-01. Copy of judgment is attached as Annexure - B

That the appellant also filed departmental appeal for grant 
of B-16 on 05.09.2015 and the same was rejected for no 

good grounds on 13.10.2015. Hence, the present appeal 
on the following grounds amongst the others. Copy of the 

appeal and rejection order is attached as Annexure ~ C&D

4-

GROUNDS:

A- That not granting B-16 as per rules and rejection of the 

departmental appeal of the appellant is against the law, 
rules and norms of justice.

That the appellant has attained eligibility for B-16 much 

earlier than those who are enjoying the benefits of B-16, 
therefore the appellant has been discriminated and 

deprived from his rights in an arbitrary manner. ;

That the appellant has not been dealt accordihg to law 

and rules and has been discriminated by not extending 
the benefits of B-16 while the same has been gi^/en to the 
junior officials. |

B-

C-



A-
D- That even the respondent Deptt; has granted B-16 to 

many officials vide order dated. 4.09.2003 & 5.12.2009. 
Thus the appellant is also entitled to the same relief. 
Copies of the orders are attached as Annexure- E & F.

E- That the treatment of the respondent Deptt: is against the 
spirit of Article 4 and 25 of the constitution.

F- That the rules regarding B-16 are still in field and this 

august Tribunal has also granted the same relief in 

appeals No. 1685/08, 791/08 decided on 07.05.2009, 
Appeals NO.531/2001,533/2001, 534/2001, 535/2001, 
537/2001 and 538/2001 decided on 06.06.2007, Appeal 
No. 194/93 decided on 07.09.1994. and Appeal NO. 27/09, 
decided on 27.09.2008. Copies of some judgments are 
attached as Annexure - G, H, I, J & K .

That the appellant is also entitled to the same relief 
according to the principles of consistency and equality.

That the appellant seeks permission to advance other 
grounds and proofs at the time of hearing.

G-

H-

It is therefore most humbly prayed that the appeal 
of the appellant may be accepted as prayed for.

APPELLANT' 
Ajmal Khan'

THROUGH:

—.=>
( M. ASIF YOUSAFZAI ) 
ADVOCATE, PESHAWAR.

( TAIMUR ALI KFlAN) 

ADVOCATE, PESHAWAR
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TOEEItllLiaiYJiffi PAKHTimmWA ■SfMCElBlBUNAL/pF.SHAW.i, ■
=!-.#(2:3;• '-r.-// .Appeal IMo. 994/NEEM/?nn4

r f

Date Of Institution..... 
Date of Decision

03.12.2004. .
il.12.2012.

i

(Appellant)
ygRSDS •/

' , "■ Government of-Khyber Pakhturikhwa, Civil Secretariate,

3. The Departmental PromoUon Committee through i2Chairman (Res'pondent

. i :|=s~:s™^s=
>. (Respondents).

•fe , ™e- KHYBER ■:
ijlPUGlMED ORDE^ Da4d^9 '

^^r4po.DENT Na 1 ON THE REC6mMeZaT^?:^;"o°F ■

mnmRY PERIOD OP MTfUPw ^y-7 OF WTTHIN

cfi»

C3'•!i
V“

MR, MUHAMMAD ASI.c YOUSAFZAI 
•Advocate '
, ,...,.■ - 
MR. SHEI^FGAN'kHATTAK;
Addl. Advocate .General ' - ■*
I

MR. UAZ ANWAR,
Advocate '

For appellant.

■For official respondents

; . • • ... ..-I •'■ v
For' priv'ate respondents No ' .- 
4,6, 7 & 8.

C‘\/

to MANZOOR ALI SKAH 
MR. NOOR ALI KHAN, ' ■

JUDGMENT

O i
MEMBER — 
MEMBER •

. ^IFP-MANZOOR ait -cmah 

Naushad Khan, :

Tribunai Act 1974

MEMBFR-- Thi^ appeal has been filed
the appellant under Section 4 of the Khyder Pakhtunkhwa Seivice 

against the order dated 4.9.2003 and order dated 19.4.2004,

•by.

1%!. ^
v,ii
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>^pass.ecl by respondent No. 1, whereby on the.^recommendation of Departmental' 
Promotion Committee,, private respondents No, 4 to 8 had been granted Senior 

Scale (BPS-iS). It has-been prayed ttiat on acceptance of the appeal, the impugned 

orders .may be set aside respondent No. 1 may be directed to consider name of the 

appellant for Senior Scale (BPS-i6). ’ ' . ‘ . ' ■

•; •
Brief facts of the case are that Uie ■ appellant Joined tlie, respondent 

department as Sub Engineer on'28.5.1900 and in the .year 1991 qualified Gracie-B 

and A examination in the years 1996'and* 1997 respectively. Final seniority list of 

Sub ^engineers os it stood on ,31.12.1990 Issued wherein name of the appellant
were

2.
i-

appeared at S.No. 50 while the names of private respondents. No. 4.to 8 

placed at S.No. 52, 61, 63, 72 and 236. It shows that the appellant'was, senior to 

private respondents No. 4 to 8 who-were' allowedSenior Scale BPS-16 by 

respondent No. 1 through orders dated 4.9.2003 and .19.4.2004 while the appellant 
has been discriminated. When the appellant 3me-to know about the impugned 

orders, so he immediately filed departmental appealon 13’.8.20b4 .which, elicited' 
pponse within die statutory period of ninety days, hence he'Til^ service’appeal 
No.'994/2004 before this Tribunal. . . ' ;

\

t

I

ino

:

3. . The appeal was admitted to regular hearing on 6;i.2005 and notices have 

been issued to the respondents. The respondents, have-filed theiP-written replies-and-' 
contested the appeal. The appellant also filed'rejolnder In rebuttal. Vide order dated 

27.3.2007, the case was dismissed by this Tribunal. Feeling aggrieved, tlie appellant 
filed Civil Petition No. 312-P of 2007 before the august Supreme Court of Pakistan. 
Vide order dated 4.3.2010, the case has been remanded irtthe following terms:-

•!
"Learned counsel appearing, for the parties, after- having argued the 

^ case at length contended that as the points involved in this case have 
not been elaborately .discussed-by,the Service Tribunal including th 

whether the Tribunal can dismiss the appeal'on the question of 
misjoinder of causes of action and whether withoutimaking calculalion . ■'

\Hl of period of filing and disposal of departmental appeal, the' . ' '
T^unal can cpme to tlie condusipn that,the departmental appeal is- 

>;p^^arred by time, therefore, on setting^s.ide the impugned-judgment,. ■ ' 
oase be remanded to the Service Tribunal for-decision afresh alter 

'-i to all concerned. 'i ' '

Petition is converted .Into appeal and .allowed as a result 
whereof-that case is-remanded to. the NWFP Service Tribunalfof- 

y decision afresh, after providing .equal opportunity of hearing to both,"
' the sides, expeditiously, as far.as possible w'ithim a period of three

months, aaer receipt whereof." ■ •' “ • •

»
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/ ■ parties and.their counsel were summoned for arguments. Arguments heard at ■ 
lengt!^. Record perused. ■'

The learned counsel for’.tlie , appellant argued-'that ilhe appellant‘was 

appointed by the respondent department as Sub Engineer .on 28.5.1980 and passed 

Grade A ix B examination. Seniority list of;Sub Engineers as It stood on 31.12.1998 

Issued wherein name of tl ie appellant appeared at S.No. 50 while thcr names of 

private respondents were at S.No. 52, 61, 63, 72.and 236 respectively. The private 

respondents were considered- for Senior Scal.e BPS-16 while die appellant has not 
been considered and ignored. The appellant was not considered by the DPC due to 

his incomplete record. It was the responsibility of the respondent department to 

provide olTicial record of the appellant and sent his case to the Dcpart'.menta! 
Promotion Committee for consideration of his name -against Senior Scale BPS-16. If 

the record was not available, the'appellant could riot be sufferred for tfie lapses'and 

. iault of the respondeat department. Junior to-the appellant had. been prpmoted - 
' while he has been deprived of his legal right for no fault on his behalf. The'learned . 

counsel for the appellant further argued that the benefits of Senior Scale BPS-16 .■ 
have been granted to similarly placed person and tine appellant is also entitled to 

tlie same treatment under the principles of ponsistency.'-,'The learned counsel for 

the appellant relied on. 200S-SCMR-1082, 2007-PLC(C.S) 683, 1996-SCMR-1185 and- 

2007 PLC(C.S) -152 and judgment dated 7.5.2009 of this Tribunal in sirnllar appeal 
No. 791/2000 decided In favour of appellant. The learned; counsel for the appellant 
further argued that in the matter of promotion and pay, question of limitation does 

not arise. He relied on 2007-PLCCC.S) 1267, 2002-PLC (CS) 138a-and 2003-PLC (CS) 
i78. . In a reported judgment'of the august Supreme Court of Pakistan aS' reported 

in PLD 2003-Supreme Court 724, decision of the cases; on merits always to be 

^■fepcouraged instead of non-suiting the litigants for technical reasons including 

^Jijnitation. He requested that the appeal may be accepted as pra^d for.

After receipt of the appeal from the august Supreme Court of Pakistan, and ■

, /
V__/ : •

•5.
'

I

I

•I
!

tel
The learned couhsel for private respondents on the other hand argued-^at.,,......

private respondents No. 4 to 8 have been granted Senior Scale BPS-16 

recommendations of the Departmental Promotion .Committee vide orders dated-' 
4.9.2003 andT9.4.2004. Tie appellant was'noj, considered by the DPC due to his . 
i^ncompiete service record. The appellant.did not challenge: the. seniority- earlier 

seniority lists nor selection grade/Senior Scale at the relevant time and the pre^nt ■ 
appeal is hopelessly time barred. Now thetaGllity of Selection Grade/Move-over- has 

already been witlidrawn by the Provincial' Government w.e.f. .1.12.2011, vide 

Finance Department letters dated 15.11.2001 'and 6..4.2003 an_d. in the prevalent 
circumstances, the present appeal has become infnjctuons. He requested that the

Ht;;.

li
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cippticjl inuy be dicnVisscd. The learned AAG-also .supported arguments of the 

^amecl counsel for the private respondents. ''
/
/
/

/

7. The. Tribunal observes being^term and condition of service, this Tribunal'has 

ample jurisdiction to entertain the present appeal. In the'matter of promotion and 

pay, question of limitation does not arise. Tlic august Supremc^ourt of Pakistan in 

a judgment as ■ reported Mn PLD 2003-SuprerTie Court 724,' decision of the cases on 

merits always to be encouraged instead .of non-suiting the. litigants for technical 

reasons including limitation. Private respondents have been granted Senior Scale 

BPS-16, the appellant being'similarly placed person, also entitled for. tlie same ' 

benefit as per judgment of the august Supreme Court as reported in 1996-SCMR- 

^85.

'8. . In view of the above, the appeal ’is accepted and the'respondents are 

'directed to'allow the'appellant'Senior Scale BPS-16 from due'.date. Parties are left to 

bear their own costs. File be consigned to the,record.- '

It is to be noted that there ore other connected appeals Filed in the ycbrs 

2010 and 2011 Fixed for arguments to-day, vide Serv'ice Appeals 
' 106/2010,’^ Kariiriuliah Khan,'(2) No. 107/2010,’^Gul Malook, (3) No. 510/2010, 

^anaullah, (4) No. 511/2010r Syed Muhammad Tariq/^S) No. 512/2010,"^Malik

9.

(1) No.

Shakir Pen/cz, (6) No. 579/2010, Muhammad Zahir Shah-III, (7) No. 1014/2010, 
Muhaitimad Zahir Shah, (8) No. 1230/2010, Muhammad', Atique Far^oq, (9)

No. 1818/2010, Muhammad Najeeb,(ll) • No.

No.'
(Jg)1817/2010, T^q Yousaf (10)

,x^c/
1505/2010, Ajrna! Anwar, (12'i No. 3121/2010,'lamal Khan, (13)' - No. 1254/2011,

-
MuSiiai Khan, and (14) No..1675/2011, Naqshad Khan-U. Oi.irthls judgrr.ent •.vlll' 

also dispose of the aforementioned service appeals in the same manner.

ANNOUNCED
11.12,2012.

(S'/ED MANZeOR All SHAH'l ; 
MEMBER •

(NOOR ALfKHAN) 
MEMBER T

r*

j i
—4

w



r

M
Kiii'll!

i\-

The Secretary,
Government of Khyber'pakhtunkhwa, 
C&W Department, Peshawar.

• fek-

W
request for THr GRANT OF SENIOR SCALE (BPS-TfiTSubject;- 

Respected Sir, I
It is to state that I have been appointed, as "SUB ENGINEER" on 13-03-1988 vide Chief 

Engineer C&W Department Peshawar Office No.848/3-E/911-916/E-l.3. Sir, i have performed my duty 

the entire satisfaction of my superior.

t.r

to

Sir, i would like to lay down few lines in your kind honour that:-

1. I have not been upgraded since my induction in C&W Department on 13-03-1938 
as Sub Engineer.

I have not been granted any Senior Scale since then.2.

3. I passed "B" Grade Examination in 1987 vide Chief Engineer C&W Department letter 
No.848/1407/E-i (2) dated 24-03-1983

It is pertinent to mention here that my other Sub Engineer colleagues have already been 

granted (BPS-16) after decision of the Service Tribunal.

iIt is therefore requested to kindly grant me Senior Scale (BP5-16) please. ■mmPfIlP
Dated___/09/2015 Yours Obediently

u mmA'AJfyi^\Ld<HAN,
Sub'tnginccr

Provincial Building Construction 
Division-ll, Peshav/ar ■

Bit
Ills
fell

mpttSTS- itI-
'?■

d
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GOVERNMENT OF KHYBER PAKHTUNKHWA / 
COMMUNICATION & WORKS DEPARTMENT ( 1%

No. SOE/C&WD/13-21/2015 
Dated Peshawar, the October 13, 2015

TO

Mr. Ajmal Khan 
Sub Engineer 0/0 
XEN Provincial Building 
(Construction) Division No.II 
Peshawar

SUBJECT: Appeal for the grant of Selection Grade (BS-16)

I am directed to refer your appeal/representation dated 05.09.2015 on the subject

noted above and to state that your appeal/representation has been examined by the 

Department and regretted, as the policy of Selection Grade has been discontinued by

the Provincial Government since 2001.

SECTION OFFICER (Estb)
Endst even No. & date

Copy forwarded to the:

1. Chief Engineer (Centre) C&W Peshawar

2. PS to Secretary C&W Department, Peshawar

SECTION OFFICER (Estb)

"'TIB :fit"
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before THF vwpp^ ....
service TPJRTiXtatf

/ f' •• 
/■ .* >Appeal No^ 791 of20CS
! ■

\ • ;
\Date of Instituti 

Date of Decision.
ion. 22.05.2008

07.05.2009
->

Peshawar. (AppeJlant)

VERSUS

ar.

(J^cspondcjits)

'^y ^spondent No.2 on OS 1 200?wl R""' 30 I °oo7 ■ ""f '
!■- shown at S.Nos, 82, 85 88 89 no ^ ^«pondents No 3 tf 7 u ’
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For respondents No.3, 5 to 7.
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MR.
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^'PPouKcd as Sub Engineer C&W

M 7 have been
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lespondcji'ts No recent
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ic.spccti'/cl)/ ’/hi]c the appellant has .been 

■■ seniority list of 1999, the appellant 

were at S.Nos. 236, 237, 61, 63 and 72. 

appellant was not disposed of The

. ^^^ramullah, appellant on 22.5.200S.

shown at S.No. 122.

at S.No. 54 while respondents No. 3 to 7 

2.respectively. The departmental appeal of the 

present appeal No. 791 of 200S was filed by

According to the
was

9 Sher Wall Jang, appellant was appointed as Sub Engineer on 14.2.1981, 
was so appointed on 16.2.1981,while respondent No.4

respondent No. 5 on01.4.1981/respondent No.6 on 22.1 1.1981 .and respondent No.7 
■scnioriiy list of January. 2008 shows that BPS-16 Selection G 

private respondents, The application of the appeli 
0S.4.200S. The departmental

on 22.3.19SS. The 

radc was granted to the
unt dated 27,2,2008 was rel’uscd on

appeal dated 21.5.2008 of the appellant was netdecided.

. 3. The respondents contested the appeals. In the 

contended that fte Works & Services Department had created 

Senior Scale Sub Engineers and framed Servi 

Works and Services D

case of Ikrainullah, they 

- a separate tireYtier) of 

Some of the Sub Engineers ofICC Rules.

, "Sitated the matter, and a eommittee.was constimted
0 .nvesttgate the matter, which decided that both the tiers would be

They funher contended that 
W the Departmental Promotion Co

^ *ri
of selection grade

merged but

■■'1

the case of Ikramullah was not considered by 

and tlic facilitymrnitlcc due to his incomplete record, 
has already been discontinucd/frcczcd

by the Provincial 
Department Notification

Government w.e.f. 1.12.2001 vide- Finance 

15.11.2001 a^^d 06.4.2003. In the
3 ,

dated2.'
^ "^2'' Jang, they took up the same

issues and the|same objections. They contended that the basic c

selection grade to 25% of Sub Engi

“B” Grade

case

ondition for grant of
(BPS-11)iiiccrs was 10 years service and passing

cxaminatioh, and the case of Sher Wali Jang 

Departmental Promotion Committee due
was not considered by the '

to his incomplete record.

itcB4. We heard the arguments and perused the record.

a. ,The question of seniority is related to the 

grade ^vhlcn lias provided gains 

appellants. The case 

respective immediate junior

question of grant of selection
.<

to the private respondents and continuous lo.ss to the 

of the appellants had to be considered
i

a.l the time when their 

was granted selection grade, Ti;e cases of both the
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‘AppellantsUr - ■ ^ve^e
of the official 

Pi'achcablc, to

merel)- aeferred due 

respondents to
to i’^complete record, h ^v-as the 

appellants
responsibility

as early as 

■n preference to their 

antedating the date

complete the record of the 

cases for grant of selectconsider their Was
Aon grade, i 

'hc’rr senionty, after 

and to decide their d

at (he i-clcvarn
sclcctio grade to them of

'Sputc accordingly.

. 6. The

rulcs/policy in 

completion of their 

respondents, shall hav 

same

cases of both the appellants have to be 

of seJecticn
constdered in the light of

after 

pnvate

^^ogue at the time of grant 

record. Each of the
g^ade to their juniors.

e to be finanted selcctio grade w.e.f. (he date\vas granted to his n 

oicrgcr of (he 

of selection

on which theext junior, by issuing
an order, with

r’g-neet.andthedisconf <=^<=01. The
; , '^"“"'■'’^ance/freezingofthc

^ ^^‘A.Prcjcdtcc the rights of the
grade and to their seniorit; in

two sets of Sub Enci
grade shall AAot, at this grant 

appellants to thegKUK of selection
accordance with the oriregular appointment. “ 

cs other financial benefit 

same were to be given

original-dates ofThe selection grade, for the

s oftheappc||anis_,shaii be 

to them i

purposes of pay and p
cnsion as well

“““■"■'om .ho 

juniors, in accordance with the > 

commended ,

-n grade was granted to their 

grade, after such

AH preference of their idvite of decisiAsion of first D.P C meeting, which had 

-cs on
their ."cxljuniors, and from the dai

next juniors. The dis- "diich selcctio
continuance of the selection

eftective in the same grant, shall be 

servants. The 

2ll future 

policy of the 

seniority, and the

^^^nner as it is effective for
filmed Jo the appellants shall

the dis-

selection grade so 

purposes in 

Gove

uJJ other civil 

merge in their salary foraccordance with 

appellants shall
continuance orders, andrnment. The

thus, regain their
Aieniority lists shall be original

corrcctcd/modified accordingly.

7. fn vipw of the above, 

-Jo the official
we ticcept both the'-'■-'ith the directions appeals in the above 

per observations as
terms, 

mentioned
I'espondenfs to act 

ace also entitled to the
above. The aopellants 

cases from the official costs of their litigation i
m Lheirrespondents. present

f^7,.S.2009
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before THE NWFP SERVICE TRTRIIMfli pfcu ir-:^ jMer*^
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APPEAL NO. P?’ /08. •>

/9

Sher Wall Jang, Asstt: Technical Officer, 
Anti Corruption Establishment, Peshawar!

Appellant. /

i->;
■'S

VERSUS -%

-f'•) >
I Th Works & Services Deptt: NWFP Peshawar.
2- The Chief Engineer Works & Services Deptt: Peshawar 

-J” The Secretary Finance Deptt: NWFP Peshawar
Mr. Tariq Usman Sub Enaineer 
a'Ej- FNig.^ Hayat Aba4

Sub Engineer,

6- Mr. Jamshed'Khan, Sub Engineer
Ah. builldin^ ^6-5 I>eptt-; e)uner/ '

7- Mr. Misal Khan, Sub engineer,
A-b. £)ai*Ur/l^-3I^ I>€pT?; i.l.KWAn.

■ '-}

?

■n-

4Respondents.
■

■

appeal under section a HF the NWFP
SERVICE TRIBUNAL TRrRI/Na/c
AGAINST THF

/ '5i ’.aACT lQ7a 
__________DATED.S.anfi

miEREBY THE RESPONDENT Nn 2 REFU^^FD
IP GRANT B-16 AND DUE <;FNTnaTT\r -rp
APPELLANT AND ~
A CTION ON THE DEPARTMENTS I

■X
ORDER :■%

■'i

•u
r r * .'jAGAINSl not TAKINa

APPEAL OF
tIuAYs4‘'^ ‘^AEUYORY period of

, . // C5^

i .
I

■

■ -'r-

PRAYER: That

B-16 from his due date and to fix
grant the appellant

appellant over and above the private rLponIn% by 

^ setting aside the impugned order da ted. B. 4.08. Any
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' A' .......• 21

■ Counsel for the ^

A.G:.F (Zahid Karim) alon^’.vith Anv;crul Haq 
■ • I ! ■ •

S,.olfor official respondents ond counsel for,

•07.5.2009. , *1
!

i

»;'i* r privnto 'rospondcntr. present. Arcuntonto heard 

and record . perusedo Vide our-de-Lailed 

Judgment of to-day in c<pnnected ocrvice,. 
Apppal No, 791 of 2008,jtitled "Ikramuiloh . 
Versus Secretary to Government of NWFP.,

.y, .

. I

1

Works 8: Services Department Peshawar etc.",-
* a4o' ’

:
♦ ;we accept the present • oppeal/as per ■

■::asv •!para-S of the judsment, 1 v/ith costs.
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The eppellen, had 

and ,h.n,i„p ofaae,

I

nicd (lie iiiis(;iii[
.appeal for the ‘ I

I
• I• •> I ■

I ■ I
I'■;/ :2.'’

■ ract.s.ofth’c 
. 1: ■

\ i;

appellant has 

■ '

J^^^paijmcni, 'riio nppcll:

! case as narrated in the

serving as Sub lingi 

ant had

Jncint) nrapiKMl br/elly ;,ivI

that tiic 

.^Services
been

! ■ /ncer

completed 10 years set vi
'year 1989 and had 

. ilim

■e III I heI
j

a passdd his B-Gradc
examination 

I^S-I6 from ihc due d

O'V30,1.1 <;s4 emiilin-*
' OI‘■O gel seleclion grade 

: ; of recruitment for the
ate by vijiue nTih

nielhud1post of Senior Scale Sub Engi
^bcer j-a-escribd.i \-ide C& V/ Department (Rccrui 

gad

’

ruilmcnt and Appointment) 1 973
iHuiliecI idc.S .Vi^odficntion No. SOR-I

(St^;:GAD) 1-12/74KSo>’'’'Hf.* daied ly. 1 ,.xQ'•: under; ■'Vad asyv

y. «I

i.wenty live 

i^oldcr Sub-Enci 

Engineers

per cent oP the
ntnnbc!* oi': 

the cadre

r■^OS'.N )ipl

Senior Scale

I >! tun.j
ginccrs shall forin

Sub-
and shall be filled by selecti

ion Oil '”'-''■'1 with die regard
to J^emonty IVom amongst Sub f.*n *

•• • 1 •' '^^‘^^•^•nginccr.s of ihe: ! r
.have oasscci’the'/j 

y^'crs service a'

ni. Nxlu>• i
W^Pcrtmcntal Exa'mhtMi*. i _ . . y c,Aa]mmj(n,,j anj p.** t a\ e ;ii eiiM i\-|,• ‘ I

Jas suc/i.’!
Evidently, the

'ules applicable to the nuitter entitled an i
uieunibAni .Si,h.' If'®"™' “•I’fhpd pppipd ..................

.'i- '• 7-:i I

. I
.. C(

i! ■'f
I ^^•Cirader ; / . : I,.

P a ‘be
y'b,-fingiiichr;.(Bl44j5ljy

IVMjj. rj

i^t^int of the 

posts orsenio

nva^ihiblc in aiid onward i9S9

y'-'fi's long

post orsem*''.or Seale
number o/‘!•

^oale Sub-Engineer
■ ; ,(^^ihSl6) htid becji * 11 I.

i" v 1

soon aher IMe tippellani'■ ■ <-Oinj)lc[ocJ 10
•^orvicc and Imd ,

• •f'-'pt-Oy? A •:

er.
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Grade “B” Examination, ful/lliiv'

the requirements laid down l\. V
ioi- cjiiiiling

him to placement 1in the cadre of Senior Seale Sut')-I-;ngin(_.^j-t; (HI’S-1 6)
Hut, the respondent department did

Departmental Selection Com.nittce 

period. The

nppollant

not process the appellant's eh.se. iluuigh

n^et a numbcj- ol' tinu-s din-iHir- I In's
seniority list issued on 

luime in the

1-12.2000 did cfonulin ihenoi

.'uiid : Cadi'e. The iippellani I I II
<-l<-')5arlnient;il '•‘-•pre.sentation for plaeing hin, i 

re-fixing his 

bc-en disposed of within the

ni llte .Smior .Seale SnlvEngineer (BS-16) and re
seniority in tlic said C; ihre hut the samehad not
ttlatutory period of 90 days Henee. he

had filed the i
=pp=al „„ .,,0 IP.P4,,„„P,

• IS in il'n Cadre of nniiildd k, i],.- '
nolicngdd Mn

•^‘■■rvjee, am! i'assed 
i^rani ol-' HS^-

’ ii''iJJiied [i.
his"Ts

/ b. That vacancies in tht? Cadre foliowi 
S'-ialiiictiiion had been mg hi.s ; ictimring the reiimsiicnvailahle;

applicable to the matter while decidinT^
Salcom Vs. Govt. ol'NWFP ere P Appeal N'o, |y.;j/| 
aros.s illegalities while denvinn h'" ^ ''‘-'"'’""‘'-•'''■s l,.-,v^.calc Sub Engineer (BpI 16V PR

Vice
I

e-

O)’

■3. On receipt or the appeal, 

•■ippctil h;io liecn

notices h^ad been issued to ibe ■ 

to regular bcarf

^•spundcnis.The
edmitled

'ring on 9. M.ZotM.

representatives.' bled ilieir

claim of the

Ihe. re.spondcnts appeared ' through their 

contested the• replies
appeal and denied the

ai^pellani. The
■ bad also nied his

replication in rebuttal.

/•rr <^rEO''-
Vi'4. . Argtimcnls heard and record Ippru.scd. Ki''^v if-

■:/r

fi’i’istw



5. learned

■ passed

counsel for the 

^u'paj-tjnental
^PPcIlunl cont,;nh-d :l,,-„ .

'-■';a/iiin;iiio„ ■;,,
'PP^'lliin

Cradc “3”

ice

=adi-e of Senior Seal

completed io 

16 in the

M;Xd ani
^-‘ndi/cc/

= Sub-Enginccj-i- a.s 

'analogy of hi.s

lai’ani I'iil'S.

^‘cievant l'^i'o\-idcdservice rules under il,^.1
Salccn, Sub colic: 'LU»e Mr.f

Oalh-c-Engineer, Mo
reover, vac,- 

•'5"“" a Tier be b.-id

of the rules.

‘ocy in ii,^.‘'‘V'ailahic i/n I9S9,

■ 'Acting in funli

>cfn
bee cligihi,. i;,,.i^aid cadre I

Service

194/1993

already held

of NV/FP

^ department had been 

!he rules

die cppellaiK i ■Appeal No.

entitled to the

m
' Govt.

ecin V.s.etc.
said bcncll

^clamant
oot to treat the 

illegalities

Appellant in liic

connection the /

Appellant ’ caseand ‘]Ccordjnc^omj-nitced InQross
whil■ * ■ • select/ I-iv/'u.si,

"■aid Cadre b

'‘^”«radeBSW6tothc it: the// .gi’ani i,/'

. IJ'-'conie due liij j. 

lur II e ;

it li:id
‘-■a/-/K-dthe Ibllowi

'PPcIlani'Tuthor/tiJcs :-

■’-■'•Su.c'g'nio 

Ibe learned

-55.

6.
and learned

^^^^nscl /br the private 

“'“dueled in the 

''^■pb'ing 

.'^'yeur.s- /97.J 

•'t-'uioi- U) Ihc ;

^'omended that

department o

inducted i

the ' ‘-sponde/Ks^PPcIhm had been i 

whereas
ser\'ice o/‘,-'l‘-‘•''/■>l)n(lon(

(he
'"^''“'■‘E-ntsIbad been 

■ i'^75.

in long bc/b i'c hhn hi

fnnhed

;'^<-'”''°''ity over private

o/id been

i-^'spcctjvcly. rill,. ' :un| / 07.S• ib<^y had
could i/^/^cllani, Tho ;

'■«Pondent,s ^vbo bt,d h

i’ot claim 

•''■'^nio'- to him
‘PPi'l/jini

cen oiher^vi.v,.

i^i'nnt’ op -16 iuj /he

McrifiJ*
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Cadre in all respects. Similarly, the appeal had been lime bared as the

I

, . ; ^ appellant had aeknowledged the meeting of the Dcpai'imcninl' Pi-oimiiion

Committee that recommended the grant of DPS-16 in tlie Cadre of Senior 

Scale Sub-Engincers with effect from ). 7.11.1991, bui IkkI kepi tjuict and 

, did not object to it. Now, he could not file the appeal that loo widioul
■ I

s
seeking condonation of delay.

i:\

t
7. - , After hearing arguments on both sides at a considerable length, ihe 

Tribunal holds that a number of'vacancies existed In the eaJre iif .Senior

f

t
k

i

■Scale Sub-Engineers (BPS-16) following acquiring ihc requisite cligihiliiy 

by the appellant in 1989. However, iho rcspondciu dc]
I

•jarliUL’iU had,referred

the appellant’s departmental representation aiongwiili 9 I others to a

“Review Committee” Comprising the following;

Engr. Inamullah Khan, Chief Engr. (North).........

Engr. Gul Muhammad, Director HQ, CE (North)

.Mr. Asif Shahab Khan, SO(Gcnera!) W S........

Mr. Maqbool Khan Khattak, Supdt. E &. A, W S:.

) 1 C.'hairman
): n Mcmbei’I

111. N'lcmbci'
IV. S... .Member

> .

•Jr- ^

. 3

The Review Committee met on 25.4.2001 and nmcnilcd there CO
o

duo right to the appellant with no financial in^plieaiion and 

‘^^^'"i^without payment of arrears. The matter had
not .‘^topped iiercbnd thrown to

! ■'

galhcr dust on the departmental representation of ihc appdhjni.
i .

consideration had been given by the respondent dcparimeni for rcdrc.sslng 

the appellani’.s grievance. To this end, letter No. 56-E/6^2/CJ;/\Vl^.S dated 

7.2.2007 ol [Respondent No. 3 addrc.ssed to P.cspondem No.

Due

transpires

"’EH
y

J
'■j.- •



■ " tiial they arc olio supportive or ilicnppcllani's view

[') treat the ;

Mohaniiiiad Yousnf, whose case

I he leitei’ ends
/ with the

ippolIa-K's ease Iana;o;e\’ .d

:i.s similar anj Ikh! heeaw
pninied M|\S- I ( 

'■-dt;o P;iiLaI I>_7()[j j 

niovccf a imde lunhei- jnd li-ul 

convening iPe meeiiiig of the 

^^legeslion iliaii the appellant 

J !. 1 VSV and liKine

•cd i5Ai/19s3 vide oider 

Likewise, ihc

w
No. sex; /Cc^W/i.j 

rcspondciu department had

I

prepared a Working Paper on 6.12.2006 for 

Ocpartmonial Promoti
ion CojTimittce with, the

ni^>y ,be granted BPS-1 6 with effect from 20.

.seniority on the : 

placing him at his :

his ante­
date

“lalogy of; Mr. Qalb-c- 

ippropriate phiec after the I;

SalLem, .'iul’i Pngmeer In

‘ider as euiidiiio; i'' of die
Review Commiti 

.g^ivc an undertaken 

claim arrears if annual i

ce’s f'ccommendaiions. The ei)uns(.-i I 'du-
I

cppcllani that his eliLmi 

were allowed, 

ippcar.s to ha\'e made'

• 'ppvli.iiji11 [

on behalf of the
wiudd MdI

increments
1 i 11 i s I' 1 i n e i^iven

• ^•'■•cumslancc.s the appellant ; 

^PiihLinal's interference i 

and direct the r 

■■ ^ ‘>I'>p^dI;nu. if lie. i

Voti.sal* with

e.ise for. die

m the matter. Accordingls-. We •■''.■eejil 1 lie •ippe.il
espondent department lo consider the ^*I'Ml*.S-lo lo die

'■s otherwise lii/eligihJe.
on the amil ‘ 'c.'.'* ^d k ih.n 111) ),n I

cd leei from 20.1 I. I pyo 

kic Ixisis of completing his
he had attained ehgd.h,v

<>11

rcciuisite ten years
•sei \ iee eoujn'ed nl, jxis.singGrade ;

He is also entitled 

lo him under the

i
to

'iicrements asJidmissihle
I'tilcs and fi.xing his •

Cedro ol Sub Pinglneers (nP.S-16). However, 

forgone his clai

nilk'isi.- 111111: \' •>' n 11. ^

^ ' dIII 1;l.s i■ II IIS

inn to the arrears, the tiucstion t)h tsmni nl' -Jie hne
thcielore, doc.s !

not arise. ■

i

■
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Our this judgment will also dispose of the Other connected ajipeals

, 534/2001 MuhnnipTaci 'fariq, 

537/2001 Muhanimad Ikram Qureshi and 

■:0538/2QOl Muhammad Arif Sub Engineers Versus Secretly C&W

involving common questions of law, ili iho same

•*» •

■■^.bearing Nos. 533/2001 Asad Ali Bangash; 

Shakeel Ahrnad,

■

' ^ :Si;; Department NWFP etc j

I .; manner.
. t

' •.

d 9. The parties are left to bear their 

record after-completion.

own costs. File be consigned lo the
■i V.
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BETTER COPY

BEFORE THE NWFP SERVICE TRIBUNAL.'PESHAWAR
a '

Appeal No.194/1993 
Date of Institution .... 22.06.1993 

Date of Decision ... 7.9.1994

Qalbe Saleem S/0 Himat Khan, Sub-Engineer,
C&W Department (Development Division) Orakzai Agency. Appellant

VERSUS
V

1. Government of NWFP, through Secretary to Government of NWFP C& W 
Department.

2. Chief Engineer, C8tW Department, Peshawar.
3. Executive Engineer Development, C&W Division, Peshawar.
4. Administrative Officer, C&W Department, Peshawar.
5. Sabit Hussain, Sub Engineer, C&W Karram Agency & 34 Others. 

Respondents.' Respondents

Mr. Abdul Rauf Rohaila, Advocate. For appellant

Mr. Muhammad Shafi, Government Pleader For Respondents 
No.l to 4

Mr. ZARIN DAD KHATTAK. 
Mr. TAJ MUHAMMAD KHAN

MEMBER
MEMBER

JUDGMENT:
«

1. ZARINDAp„l<HATTAK,_MEMBEE:-This appeal has been filed by Qalbe Saiecm u/s

, whereby 

was regretted.

4 of the NWFP Service Tribunal Act, 1974, against the order dated 26.5.1993 

the request of the appellant for seniority over respondents No.5 to 38

2. Brief history of the case as per memo of appeal is that the appellant 
joined service as Sub Engineer in the C&.W Department on 21.1.1979. He passed
the B Grade Departmental Examination in 1984, Respondent No.2 vide his letter dated

0TEST!
A \

I
II
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’-^■;17.11.1989 (Annexure-A) directed all the Executive Engineers in C&W Department 

to collect and supply the ACRs and Bio-datas of 24 Sub Engineers for filling the 

available posts of senior Sub Engineer (BPS-16): The ACRs for the period from 

21.1.1979 to 31.12.1989 in respect of the appellant were asked for,

'.upplied lo |■asponck;nl No.2 by lio.spondonl No.3 vide his 

been alleged that there 

(BPS-i6) in C8tW Department 
Promotion Committee 

case

\- -

/

were duly
Memo of Id.^.hO. ii has 

were 67 vacant posts in the Senior Scale of Sub Engineers 

3.6.1990. Several meetings of the Departmentalon
were held but the appellant was neither considered 

was placed before the Departmental Promotion Committee for
nor his

consideration
with the result that the grant of senior scale in favour of the appellant 

unnecessarily delayed. In fact the appellant should have been 

scale after passing the departmental examination

was
granted the higher

on 30.1.84. On 17.11.1991, the
result of the second batch of Departmental Examination was declared in which 167 • 

respondents directed the Superintending 
Engineers time and again to forward the ACRs of the officials who had passed the
Officials were declares as successful. The

Departn-erital Examination in second batch in order to consider their names for the
grant of senior scale .(BPS-16). The appellant's case should tiavc been placed
before the Departmental Promotion Committee first and he should have bcem-
granted the senior scale earlier. The respondents,- however, 
5.7.92 read vWth that of 4.4.93

vide their order dated
promoted the appellant along-with respondents 

Nc;...j ro .:io ana placed hi.m junior to them. The appellant preferred 

to respondent No.l
a representation 

to accept theon 1.8.92, who conveyed his inability
representation on 26.5.93, hence this appeal.

3. • Respondents No.l, 2 and 4 have vide their 

conte5..ted the appeal. Preliminary objections
written comments 

have been raised that 
is time barred. On facts, it 

were completed on 14.2.90 as is clear

the
appellant has no cause of action .and that the appeal 
has been averred that firstly his ACRs



I
!>om Annexure-B the appeal. Secondly he 

seniority list and as such

Promotion Committee meeting dated 25.9.89. Therein

too junior standing at No. 159 in thewas

was not considered for Grade B-16 in Departmental

Sub Engineer upto S.No.lS-^l 
were considered by granting them Grade-16 w.e.f. 20.11.82. They were all seniors to 

the appellant. As is evident from Annexure-C CO tne appeal, there were 53 vacancies
(not 67) upto 18.3.89 and the 

16 w.e.f. 20.11.89. Conduct of Departmental 

requirement is held periodically. The last 

December, 1989 and the result declared

remaining Sub Engineers could not be granted Grade- 

Grade-B examination being a codal 

examination was held on 10'^ to 13''’

on 17.11.91 (not on 17.11.92 as mentioned
in Annexure-B to the appeal). Necessary entries to this effect

were made against the 

on 31.12.91 wherein the 

subsequent Departmental Promotion Committee

his seniors in one batch) was 

---I 17.11.91, the date on

successful Sub Engineers in the seniority list as it stood 

appellant stood at S.No.112. In the

meeting held on 30.5.92, the appellant (along-with

approved for grant of Grade-16 retrospectively with effect from 

which his seniors (respondents No.5 to 38) were upgraded. The appellant was 

w.e.f. 17.11.91, the date from which his seniors were upgraded.allowed Grade-16

Since he was considered for up-gradation along with the seniors in one ba.tcn, 
retain his mter-sc-seniority as in thn Iowcn- qiade 

under Sub Rules (9) of Rules-8 of the NWFP Civil Servants Act 1973 Tw government 
of .NWFP S&GAD NotiHcation No.SOR-I(S&GAD)l-29/75; dated 13.9.1987. As such he 

wa;, correctly placed before respondents No.5
lower grade. It has been prayed that the appeal be dismissed

iiiereiore, he on his promotion will

to 8 who were senior to him m the 

with costs.

d. Arguments heard and record perused.

5. The appellant made departmental 
was rejected and he was informed about the

ropreiientationon 01.08.1992, it
same
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on:26.5.93. The appellant came in appeal before this Tribunal on 22.6.93. This Tribunal, 

therefore, holds that the appeal is within time. The objection is therefore, rejected.
f’'

6.: The. method of recruitment for the post of Senior Scale Sub Engineer prescribed 

vide C&W Department (Recruitment and Appointment) Rules, 1979, notihed vide 

S&GAD Notification No.SORI(S&GAD)l-12/74;-dated 13.1.80 is as under:- 1
[!

"Twenty five percent of the total number of posts of the 
diploma holder Sub Engineers shall form the cadre of 
senior scale Sub Engineers and shall be filled by selection 
on merit with due regard to seniority from amongst Sub 
Engineers of the Department, who have passed the 
Departmental Examination and have at least ten 
services as such".

years

-7. The appellant was appointed as Sub Engineer in C&W Department on 21.1.79. 

He passed the prescribed Grade-B, Departmental -Examination on 30.1.84. 
He completed 10 years service as Sub Engineer on 20.1.89 as such was eligible for 

up-gradation subject to availability of vacancies and his seniority position in the 

cadre of Sub Engineer (BPS-11). The list of vacant posts of Senior.'__Scale 

Sub Engineers (BPS-16) provided by the Administrative Department (Annex-C) shows 

that there were 67 vacant posts of senior scale Sub Engineers in the department on 

5;6-.9G, put- of these.14 vacancies had occurred in May, 1990. The remaining vacancies 

had. occurred upto and for 18.3.89. The, depa.-tmental promotion committee’in its

1

\(

s
t

(

meeting held on 25.9.89, cleared 32 Sub Engineers for the grant of Senior Scale (B-16).

Respondent No.l issued necessary orders on 20.11.89. It is, therefore, clear that 35 

more
V

vacancies of Senior Scale Sub Engineers were still available as on 27.5.90. It is 

also on record that respondent No.3 vide me.mo dated 14.2.90 (Annexure-B), had 

already sent the complete ACRs of the’appellant for the period from 21.1.79 to 

31.12.89, to respondent No.2. The case of grant of Senior Scale to the appellant 

kept in abeyance for reasons best known to the respondents. Vide his order dated 

17.11..91 (Annexure-D), respondent No. _ annou.nced the result of another batch and

■

i
t

; \was
ir.

i
!
f
i
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declared 167 Sub Engineers (including respondents No.5 to 38) 

Grade-B Departmental Examination. In 

30.6.92, 72 Sub Engineers 

No.2 accordingly issued 

■ retrospectively from various dates as under:

') From 1.2.1986 ....... '
From 20.11.89 ....8 
From 17.11.91.... 58 
(including the appellant)

IV) From 1.2.92....
V) From 23.5.92....

as successful in the
the subsequent meeting of the DPC held

f-;)
on

were cleared for the grant of Senior Scale Respondent 

necessary orders of their promotion on 5.7.9|2,

2 Sub Engineers 
-do- 
-do-

N)
iii)

2 -do-
1 -do-

8. Respondents at S.No.5 to 38 were appointed as Sub Engineers during the 

The appellant having been appointed 

respondents were decidedly senior to

period form 17.1.7-1 to 21.11.78. 

21.1.79, the above
as such on 

the appellant in the 
grant of senior scale in the case of Subseniority of Sub Engineers. However, the

Engineers were contingent upon:-

a. Selection on merit with due 
Engineers of the department.

b. having passed the departmental examination; and
c. having at least ten years service as such.

regard to seniority from among Sub

9. I be respondents having 

16.11.91 as such
not qualified the departmental êxamination till

from 20.11.89 (when thrlrtobatcT 

the respondents qualified . 

eligible for the grant of the

granted senior scale) to 16.11.89 (when 
the Departmental Examination). The appellant 

senior scale right from 27.1.89 
respondents who become eligible w.e.f. 17.1i.9i. 35 (67-32) 
scale Sub-Engineers

was

was
vis-a-vis,' the above 

vacancies of senior 

The respondent 

vacancies & eligible Sub- 

scale. On the

were still available upto & for 27.5.90.
department should have precisely worked-out the
Engineers should liave been declared for the retrospective grant of senior

i

!

a *"
V \

w
i



>-c:
basis of selection tk

on merit: with due regard to seniority from amongst the eligible 

Sub Engineers of the Department from the date of their having become eligible or
the date of availability of vacancy of his share, w’lichevcr was later, l-lowever, no 
such exercise has been carried out by the respondents we observe that us uguins! 

67 vacancies of Senior Scale Sub Engineers available upto 27.5.90, only 32 were
utilized vide respondent No.l order dated 20.11.89.

32) vacancies available upto 27.5.90, 10 more Sub Engineers were granted 

scale dating Latc'c-on

Against the remaining 3!) (67

senior
1.2.86 and 20.11.89 vide orders of the respondent No.l

dated S.7.92. Since the 

from the date of availability of
seniof scale is granted to eligible persons retrospectively

vacancy as such the appellant could therefore
conveniently be considered for the grant of Senior Scale on the basis of selection

merit with due regard to seniority against one of the vacancies of Senior Scale 

Sub Engineer fallen vacant upto 27.5.90. In 

any of the vacancies then available

on

case, he had been considered against 

upto this date, he would have been placed
?=5onior to respondents No.5 to 38.

10. This Tribunal, therefore, accept the appeal to the extent that 

the case and directs the respondent No.] 

vacancies in

we remand
to work out precisely details / numbei o'f

the senior scale of Sub Engineers (BPS-16) from 

day. before the result of departmental
1.1.76 till 16.11.81 a 

examiination was announced. As the
selection grade is granted to the eligible civil servants from the dale of availability 
of vacancies. Therefore, they may be proceed to consider the 

the appropriate forum for the
appellant through 

grant of senior scale to him from the date of 
availability of the vacancy falling to his share and his eligibility whichever ,s later

approved for the grant of senor scale, he be given his due sen,only ,n ihc cudu.. 

of .senior scale Sub Engineer. The order dated 5.7.92, issued by respondent

on



^ .No.2 be approprioUoly revised and a fresh- seniority list of senior scale Sub Engineers 

BPS-16 as it stood on 13.-^.93 circulated vide, respondent No.2 memo of -1.'1.1993 be 

issued. Pa-diies are left to bear their own costs. File be consigned to the record.

ANNOUNCED:
7.9.1994. Sd/-

C 2AR1N DAD KHA'ITAK ) 
MEMBER

Sd/^
c TAJ MUHAMMAD KHAN) 

MEMBER

i

;
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IU-:i'ORE'!'l-H-Nwrp Sl-.RVICI-TKinNliNAl. PF.SMAWAR ••

I'Appeal No. 27/09 ::

/JDale of liislluilloii - 27.09.200S 
Dale ordccision

0^/
-22.04.2009 7''

V '.v-

Appellant.
.V

.Sved Sardar Shah, Sub Engineer, Works and Services Kohal

VERSUS

I. 2'hc Chief Secretary NWFP Peshawar.
'I'hc Secretary Works and Services Deptt: NWFP Peshawar. 

.2. 'I'he Chief Engineer Works and Services Deptt:
4. The Secretary Finance Deptt: NWFP Peshawar.....................

0

Respondents.

Appeal U/S 4 of the NWF Service Tribunals'Act 1974 for granting B 16 . 
rules and against not taking action on the Denarlmcntal anneal of the anncllant

as per

Mr. ,M. Asif YousafZai, Advocate 
Mr. C'ihulani Mu.slafa, .A.G.P..........

• For .A.ppeilant. 
I'or Respondents.

MR. ABDUL JALIL...............................
MR. SULTAN MEHMOOD tCHATTAlC

MEMBER.
MEMBER.^7

: ‘9

('ll ■lUDGMENT
;S

h
ABDUL .TALIL. MEMBER- - This appeal has been filed by the appellant for grant 

against not taking action on the depar.incnt'jl appeal uf the 

appellant. He has praved that the Respondents may be directed to grant BPS-16 to him

o! B- .16 as ner rules and

on

acquiring Diploma and B-grade c.xamination as per Rules from his due date.

Bnel lacis of the case as narrated in the memo of appeal are that the appellant 

a:;poi;:le'..; :.is .'xoad In.spector in the Respondent Department vide order dated 17.4.19S2. 

I lie appellant was promoted as Sub Engineer (B-li> vide order dated 2S.3.1990. The 

apiKllanl has also passed B-grade departmenta! e.xainination on 17.1 1.1991 and has more 

ycai'.s service ai his credii. Some Junior Sab Engineers were granted B-16 

4,9..2003 aiul 19.4.2004. 'I'he appellant tiled a deparlmenial appeal 

1.9.2004 which was noi responded, llicrclorc ihe aiipcliiuil filed 

No. 007/2009 :n this rnhunal. The said appeal was fmaily disposed of 

icrms lhat ihc appcllaiu he considered tor BPS-16 O' he oiherwisc eligible and oualified

1
was

zthan 10
on

against those order

ajipeal bcari:iga ser\'icc

on 15.12.2006 in



1

s.
C'

'i- .-ules. After the directions of theTribunol the Respondents .anted
■i -•hv:

■ : lo file CPLA .i;

uas devilled 

"’"''"'■'"T'h^-'appclh.nl lllednnpicnennili 

petition was filed

■ .unfit by the fi IX'parimcniaw on

Pciilionin this Tribunal-. Tho .said

'■ccei\-ing the decision of the 

departmental appeal and 

•'^o far. Jlencc the

•unplcnienlalioii
2S’.4.200N alter

iX'pai'imcnt i i-d^uivc on2it.4.200ti. Thcn the nppelh.n. tiled t,III

wailed for 90 days but
no reply has been reeeived

ny 1)JC apjKdlaiu
Pi'cseni appeal.

I.1, The '■o.spondcnts were snntntoned. They nppeared thongh their

oi tile appellant.

representatives.■'Submitted written reply,
contested the appeal and denied the elaim

4. • Arguments heard and
record pcru.sed.

I he learned counscl_ for the appeliani 

not taking action

urgLied that 

tfie departmental
granting BPS~\6 to appellant 

appeal of the appellant within 90 

is fully entitled

not
per rules and

on
^iuy.s is against law, facts,

tJie departinenl from

and norms of justice. Tl,e appellant i *
to B-16 as;^er pLiies oi

•uii due date. Tlie •-^uid rules nre still in field and the 

rules. Similar

employees to appellant have 

already been
been benefited by these

■* ^

appeal has
accepted by this Tribunal and

a^ ^sLich the appellant is also entitled 

n of the department i 

-so far. The

to the saidbenefit under the nri
principle of consistency. Dcci.sio r

i•s not correctbecause the said rules
are not being superseded 

a-sthe benefits of B-16 have been

i-4 appellant has been 

tbe junior employee but denied 

appeal may be

disdriminaied
granted to

Himsy grounds. He prayed that liic ' ‘bie appellantto on I
accepted as prayed IIbr. I

i
]•6. . i be learned AGP
Iargued that in light of ihe- 

W&S Department

crecommendations of the

i>as been i

.:3Standing 

issued Notification on

Service Rules Committee, the C!
k..

i‘^-4.2004, wherein ail senl 

with i
senior scale Sub Engineers (B-16) in

tbe W&s Depanment. shall, ^ J 

existing pay and scale 

provided that for

ir
"^^^^^ediate effect, be re-designated

as Sub Engineers in their ■ rn.
and shall be merged with the cadre of Sub En^i

gmeers in the Department,
the Pi'rpo.se of niainiuiniftg iheir i 

Null Enij]

micr-sc-.senionty, the\ shall rank senior to the existing
nginecr. On d,e basis of above .N'otillcaii

■'bo.i, \\hy,S Deparimeiii
amended the scA'ice

^'■"r Sub Inspeciors junior ,0 him have '

rpcommendaiion of Deparinienl.nl

ulcs of the Sub En-i
nsinecrson 04.01.2005. Some sc:

been granted •'^enior scale (13-16) on the
Promoiioi 1



\
X

c
.Commiuccat that time. The Governmcnt allowed selection grade (B-16) to 25% of the Sub 

condition Ibrthe gU of selection grade was 10
y

i-.ngntcer (B-l|) ^nd the basic

— of i,c;radeesannnat.on. The appellant

>0 his inccnplete record. The lad,itg „p selection 

‘y^conlinned by ,he Provincial Governn,

Nd.I'O

years

was not considered by |he 

grade has already been 

\'ide i-ijianee Deparinicnl’scm w.cj' 01.12.2001
(i^KC) I-I/OJ dated I5.I 1.2001 and dated 6.4^001 and I »

... ....... ....

a. ,
c?

entitled for

to 3 that the appellant be consider for BPS-16 if he has
ollionvisc qualified and

nndcr the relevant rules Jsame
which was examined int'lc department and the 

die-ground tiiat
‘ippellant was not entitled >0 >ltc grant of selection grade BPS

-16 onaccording to the -"iority position at the ume. the appellant

-ord to the Respondent S.ub Engineers Who have

arc .senior to Iiini, Moreover,

was at serialNo.244. As per service 

■''election grade already granted 

‘^continued the gram of 

He prayed that the appeal

die Governmejii lias d 

-servants’ grade.
seiection grade to all the Government
dismissed. niay be

After hearing arguments of the learned counsel for
ft'c parties, die Tribunal

‘I'C view that there 1
‘■s .siifncicnt weight in the

arguments pu, forth by the foamed 

panmeni as

counsel 
■ ■;/

per/ormance Evaluati 

deprived from

die appelhinl. It was the
i-csponsibility of the dc

per instnictiononon report containing instruction I.o and 1.4. The appellant
cannot be

grant ofBPS-lfiduc to iincomplete record.. It was the responsibility of thedcparlment'to mainta,in his record.

in view of the above the 

the dale it

appeal is

was due to him. 2'hc 

consigned to the record.

accepted and his grant of BPS 

parties are, however, lefi. to bear -heir

La. V ^

-16 may be antedated from 

own costs. File be
.f

\announced.
i?.T0q,20n9.

.

-vviA
M
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9 VAKALAT NAMA
/20NO.

IN THE COURT OF.

(Appellant)
(Petitioner)
(Plaintiff).

VERSUS

C. lA !a) (Respondent)
(Defendant)

i/vy4
Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar, 
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as my/our Cpunsel/Advocate in the above noted matter, without any liability, 
for his default and with the authority to engage/appoint any other Advocate/ 
Counsel on my/our costs. .

I/we authorize the said Advocate to deposit, withdraw and receive on my/our 
behalf all sums and amounts payable or deposited on my/our account in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our 

at any stage of the proceedings, if his any fee left unpaid or iscase
outstanding against me/us.

720Dated
( GtlENT )

ACCEPTED

M.ASIF YOUSAFZAI
Advocate

4c/M. ASIF YOUSAFZAI
Advocate High Court; 
Peshawar.

OFFICE:
Room No.l; Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph.091'-2211391' 

0333-9103240



pppopi:: TMF KHYBER PAKHTUNKHWA
SFRVICE tribunal PESHAWAR

ApPFAi Nin 1229 OF 2015

Appellant
, Ajmal Khan, Sub Engineer 

0/0 XEN Provincial Building 
(Construction) Division No.ll, Peshawar

VERSUS

Respondents
Secretary to Govt of Khyber Pakhtunkhwa 
C&W Department, Peshawar
Chief Engineer (Centre)
C&W Department, Peshawar

3. Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department, Peshawar

1.

2.

r.nilNTER AFFIDAVII

pondent hereby affirm and declare that all the contents of the reply

d belief and nothing has been concealed.
We the res 

correct to the best of our knowledge anare

D®onept 
slpret^ to

Govt of H^er Pakhtunkhwa 
C&W Department
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m
BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1229 OF 2015

AppellantAjmal Khan, Sub Engineer 
0/0 XEN Provincial Building 
(Construction) Division No.II, Peshawar

Versus

1. Secretary to Govt of Khyber Pakhtunkhwa 
C&W Department, Peshawar
Chief Engineer (Centre)
C&W Department, Peshawar
Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department, Peshawar

Respondents

2.

3.

Joint Parawlse Comments on behalf of Respondents No. 1 to 3

Respectfully Sheweth

Preliminary Objections
1. That the appeal is not maintainable.
2. That the petitioner has never challenged in time any order in vi/hich his rights were ignored
3. That the appeal is premature.
4. That the appellant has no cause of action and locus standi.
5. That the appeal is time barred.
6. That the appeal is liable to be rejected on ground of non-joinder and mis-joinder of 

necessary parties
7. That the appellant is estoped by his own conduct to file the instant appeal
Facts ^
1. Subject to proof

2. Correct to the extent that in fact the selection grade BS-16 @25% of the total 
posts of the Diploma Holder Sub Engineers (BS-11) was allowed by the 
Government with the condition thatCJgd^^/the post shall be filled by selection 
on merit with due regardi|i>; to seniority from amongst Sub Engineers of the 
Department, who have parsed the Departmental B-Grade Examination and 
have at-least ten (10) years service as such.

3. The facility of selection grade BS-16 has been discontinued by the Provincial 
Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001 
dated 06.04.2003 (Annex-1). The Establishment Deptt had issued a circular to 
all Administrative Secretaries and directed to clear all left over cases of Govt 
servants who were eligible for selection grade/move over on or before 
01.12.2001 (Annex-ll). Consequently the Respondent Department granted 
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004 
(Annex-Ill) who were eligible and posts were available/vacant before 
01.012.2001. Although the name of the appellant was at SI.No. 218 of the 
seniority list of Sub Engineers dated 12.12.2000 (Annex-IV), the appellant was 
not considered by the Departmental Promotion Comm'ittee due to incomplete 
record at that time, therefore, in the prevailing circumstances, the plea of the 
appellant is infructuous.
The appellant’s right has not been effected due to the reason that the grant of Senior 
Scale BS-16 awarded during 2003-04 as the seniority of the appellant was at very low 
position and was in no way entitled for the grant of senior scale BS-16 as per Govt 
policy of 25% posts in senior scale BS-16 of the total number of posts of Sub Engineers 
prior to 2001,



4. Departmental appeal was"r4ceived and processed in the Department and he has 
been informed about the grounds of rejection of departmental appeal 
accordingly.

Grounds
A. Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not 

entitled to the said scale as selection grade is not granted on the basis of 
seniority-cum-fitness rather selection on merit.

B. Incorrect. The selection grade cases are considered by the Departmental 
Promotion Committee as per Service Rules and on the completion of codal 
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub 
Engineers were issued in 2003, 2004 but the appellant remained silent and filed 
no appeal against the orders in specified period.

C. Incorrect, as explained in Para-B of the ground.
D. Incorrect, as explained in Para-B of the ground.
E. Incorrect, as explained in the above parars.
F. Incorrect. The selection grade cases are considered by the Departmental 

Promotion Committee as per service rules and on' the completion of codal 
formalities.

G. Incorrect, as explained in para-3 of the facts
H. The Respondents would like to seek permission of this Hon’able Tribunal to 

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed
with cost, as this Appeal is time barred and the same facility has been discontinued
by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W
Department.

Chief Engine^(
C&W Pesha 

(Respondent No. 2)

0

ovt of 
Khfcer Ral^htunkhwa 

(y&yj^epartment 
(F^^ondents No. 1)

Secretary to Govt of 
Khyber Pakhtunkhwa 
Finance Department 
(^spondent No. 3)



rV^FTTI-R COPYl . GOVERNMENI OFNWFP.
finance DEPARTMENT. •

No.FDCPRC)N1/2003 
Dated Peshawar the April 6,2003

I

I
- ISecretary to Govt. ofNWFP 

Finance Departnicnl
From ■ 5

.ofNWFPTo All the Admmistralive Sccrelaries'to Govt 
Senior Member, Board of Revenue NWI P

Js.™-pTr.w.fH%h Coun Peshawa,- 
Ti rnnirman NWFP Public Service Commission. 
Tl^e Clnirman NWFP Service Tribunal Peshawar. 

£,cT-y Board of Revenue NWFP.Peshawar.

2.
3. .

- 4.
5.
6.

7
8.

T 9-
■10.

Subject:*

ft- Dear Sir,
S Icher No.FD(PRC) .-1/2001 dated Nov;

j.gainst Para-7 (i) and
l am directed to refer to this Department

et noted above and to say that clarification gtvenill''M •15,2001 on the subje 

(li) may be read as under:-
1

I f. 1-12-2001 in

letterand Movcover shall.stand disconlinuet
issued vide the above referred

. w.e,■ “The Selection^
stead of 27-10-2001. The clarification 
against Para 5(1) and Para 7 (1) & (») 5“"

’•St
r

d modified to this effect”.m
Yours faithfully, 1m

-Sd/-
(ABDUL LATIF) 

deputy secretary (REG.)

nr^t^rl Peshawar the. A^BldA^O^

'I 1
'5 m I•JS83 \

\
I

H A copy is foi-wardcd for information to:- ^ i
IBodies/Corporalion in N WFPli All Autonomous/Semi Autonomousm 1. Vi

li
1

\

-Sd/-
(ABDUL LATIF) 

depute secretary (REG.)i \
I

1

\

im i
i

i

i*l ____
i§

L/-

^*'?C - V 9. -p.v, y -1 t - .-• "■!. <•, .1 TV ti 'iC* * '• vv ■ *>*t. «.?• r



3government OFN^W.F.r., 
establishment DEPARTM ENT

NO.SO(PSB)ED/1-23/2002 
Dalccl Peshawar, Ihc 3.7.^004

V
♦•s

1'

I

^^;::S^-NWFP, service Tnbuna.
3

SLBJECT-. -

Dear 5u:
of even nunibei 

and to
letterthis departirient

directed to refci to1 am
dated 9.6.2003, 30.1.2004

that live co.mpeteni -

subject noted above
number c f working

d 24.4.2004 on thean
observed'that a

authority has stilland Sclcclioa Grade cases aresay
of move over 3 not beenregarding grant taken earlier havpapers that decisionsreceived which indicates

with letter and spirit, in Older to

authority has

enable the Depwtments to 

extend
being
ur.plemcnicd been pleased to 

of Government Servants

before 1.12.2001 may be

as per inslruclions/i:olicy
would be taken

the competent

.8.2004. All left over cases
casesprocess pending

3ithe cut off date upto
fov s*»“"

pSB/DPC fo( bOPsitlMPon
on thewho were

placed belore 

subject

actionstrict disciplinary
the latest otherwise 

the defaulting

Removal iVom Service 

are also
at the NV\'FPofficial under

2000..The Adminuitvativedcparur.cn
about disposal of pending cases

against
(Special Power) Ordinance

furnish/weekly progress report
h PSB/PPe

of

advised to 

Selection

regular basis:•on
Ovadc/Movc over ihroug

instructions maythat above m^directed to request
d with letter and spirit.

Yours faithfully

further1 am
followed by all concernc

n

kindly be

j

'i y.'t. ./r.-!*

S/-A ■•:/■■ .C'.
YHAltOON-UR-RASHin)
Action OFFICER (PSB) -..

'. X'

w ■v
. i

V
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iV; ^

I'9 I'3.7.2004
Daicd Peshawar I.23/2002;N0.S0(PSB) BD/l- IEEdsfi^ No

fforwarded lo:- t. A copy's IlU Peshawar.Esiablishment Departme 

ALlnVuVisU-ulion

IThe PS to Secretary 

Secretary
1. artn^ent Peshawar.Oep

Secretaries ir^2. The PS to

nd Adm\msuaUonPc^.lia
f
iaU- ^3. pAs to

Establishment a tAclmlnistraliooai-.dEstablishment
theOfficer in 

Peshawar.4_ All Section
Department

5. The. Section ^
for, ill formation.

Department I
vernment o

Officer fPR)
V f-Cit

SB^fioNOFflCBRCPSf

il

J
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. 'gOVERMIMENT of 
WORKS &:SERVICES DEPARTMElV

n'O.

i!ii i .
Dated FeshawaiMhe;-p4:/:09 / 200o :

ORDER
recommendatiojis- of tl-Consequent .upon 

of. the Works Service Department during i 

authority has been pleased to the grant
' Depaitmental-Promotion comnuuee

12.08.2003, the competent aumc• .'Ml meeting Iteld on
SemovScalb (BS-16) in respect o

Department, with immediate effect;-

fUmfollowirrgSubEnpneerrlBS-lDcftlreWorh.

i»fc
i;-.

Services

Mr. Muhammad Arif, _ .
Sub Engineer O/o
C&.W Division Mattam at Koliat. 

Mr.'Missal Khan,
. Sub Engineer O/o the XEN ^ev., . 

C&'W Division SWA at Tank.

K.If 1.

I.

i; 2. •
k'i;It M

*■

il'H.'I secretary to govt of nwfr. ■vS^EK^lCES DEPARTMENT

, D^PeshawaDdhe^^
fe’.'' 'jr' ■

ft
*

SOE-l/W<‘^S/4-2/2Q03/S.S • _
F.ndst, No

Copy foiwarded to the;- .•

AooountanlGe,^.NWR^Vart^^^_

. ^!^Sg"-::;Tfficers:oonce.xed. , '

Office Order/Pevsonal files.

■ .%

2. wav.
#■

fBT ,
4. .
5.r.

c.
1

7.
8.
9.'is 10.

Sf- 11.
12.'
13.

-------
(MU^I/kMMADAKBAR^ ■

SECTIOK OFFICER (ESTT- ■fed

ik’ .
fi-vh:.

• 1;-
iw ■

V-
iC'-
SC-

t

** r^Tfn^- ^ • 4^*- i-.v'.* ^ *
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passed the Departmental B-Grade Examination and have at-least ten (10) years 
service. The facility of selection grade BS-16 has been discontinued by the
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