. BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR ‘

SERVICE APPEAL NO. 703/2015
‘Date of institution ... 22.06.2015
‘Date of judgment ... 11.07.2017

Aurangzeb son of Abdur Rauf Khan Ex-Constable No.2610, resident of Mohallah
Sheikhan, Attockay, P.O. Shabgadar, Charsadda.

(Appellant)
'VERSUS |
1. Government of Khyber Pakhtunkhwa through Chief Secretary.
2. Capital City Police Officer, Peshawar.
3. Superintendent of Police Rural, Peshawar.

(Respondents)

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDER NO. 13/SP-R, DATED
10.04.2015 OF RESPONDENT NO.3 WHEREBY THE APPELLANT WAS
DISMISSED FROM HIS - SERVICES AND AGAINST THE ORDER OF
RESPONDENT NO.2 WHEREBY THE APPEAL OF THE APPELLANT
WAS REJECTED VIDE ORDER NO.2923-28/PA, DATED 08.06.2015.

Mr. Muhammad Fayyaz Mohmand, Advocafe. . For appellant.

Mr. Kabirullah Khattak, Assistant Advocate General . For respondents.
MR. AHMAD HASSAN : MEMBER (EXECUTIVE)
MR. MUHAMMAD HAMID MUGHAL .. - MEMBER(JUDICIAL)

JUDGMENT

AHMAD HASSAN., MEMBER: Mr. Aurangzeb, hereinafter referred to as

“appellant, through the instant appeal under section-4 of Khyber Pakhtunkhwa Service

v

Tribunal Act 1974 against order no. 13/SP-R, dated 10.04.2015 6f respondent_ no.3
whereby the appellant was dismissed frbm_ his service and égainst the order of respondent
no.2 whereby the appeal of the appellant was rejected vide order no.2923-28/PA, dated

08.06.2015, hence the instant service appeal.

2. - Brief facts of the case giving rise to the instant appeal are that the appellant was
appointed as Constable and served at different stations with full zeal and commitment.
That during his posting at Police Statin’ Daudzai, Peshawar, he fell ill and upon

. . . o :
examination doctor advised him one month bed rest. In this regard he not only informed




SP Rural but also submitted a written applicatibn for leave. That after recovery the
appellant reported for duty, but was informed to have been dismissed from his service.

He preferred departmental appeal which was rejected, hence the instant service appeal.

3. Learned counsel for the appellant 'argued that during the course of posting of the
appellant at Police Station, Daudzai, Peshawar, he fell ill and upon examination by the’
doctor was advised one month bed rest. He submitted written application for leave to the
S.P Rural on 02.05.2015. Again after expiry 6f bed -rest the appellant was examined by
the doctor and recommended further rest for one month. After regaining health when the

appellant went to join duty he came to know about his dismissal from service w.e.f. the

- date from absence vide impugned order dated 10.04.2015. He preferred departmental

appeal which was rejected on 08.06.2015. The total absence period comes to 69 days.
Learned counsel for the appellant further contended that the period of absence from duty
was not deliberate and intentional rather he was forced by the circumstances. Enquiry
was not conducted in the mode and manner prescribed by the ruleé. Ex-parte p'rocee_dings
were initiated and concluded against him in violation of the judgment of the superior

-~

courts. He has 21 years” service at his credit. The punishment awarded is very harsh and

does not commensurate with the guilt/charges leveled against the appellant. He further

prayed at the bar that keeping in view long service of the appellant the punishment
awarded may be reduced/modified. He relied on 2008 SCMR 214 and judgment of this

Tribunal dated 27.09.2014 passed in service appeal no. 1015/14.

4.  Learned Assistant Advocate General in his reply assailed the arguments of the
learned counsel for the appellant and stated that as a government servant he should have
ébtained leave even if he was ill. Absence from duty without permission of the
Competent Authority amounts to misconduct. All the prescribed formalities were
observed Whilé imposing major penalty of dismissal from service upon the appellant.

Despite repeated reminders the appellant failed to join enquiry proceedings and the

respondents were compelled to initiate ex-parte proceedings. The appeal being devoid of:‘-

any merit be dismissed with cost.

ST
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5. We have heard arguments of learned counsel for the appellant and learned Assistant

Advocate General for the respondents and have gone through the record available on file.

6. ~ Having gone through the record, it transpired that under Leave rules, 1981, leave on
mediéal ground cannot be refused. The competent authority ha;c,‘ the pﬁwer to refer the case to
the Standihg Medical Board for opinion. Enquiry proceedings were conducted at the back of
the appellant and a§ sﬁch the opportunity of fair trial, as enshrined in Article 10-(A) of the
constitutién was not provided. It is a well settled principle that no one should be condemned
unheard. Show cause notice before imposition of penalty and opportunity of personal hearing
was not afforcied to the appellant. Similarly impugned penalty of dismissal from service from

the date of absence is void as awarding punishment with retrospective effect is against the

_-spirit of Article-12 of the constitution. Perusal of the record shows that imposition of major

penalty of dismissal from service does not commensurate with the period of absence from duty
and that too when circumstances were beyond his control as such the punishment seems too

harsh.

7. In view of the foregoing and candid admission of appellant in his departmental appeal

“that he remained absent from duty, we are constrained to partially accept the instant appeal and

modify/convert the major penalty of dismissal from service into reduction of two steps in time
scale for a period of two years. Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED: -
11:.07.2017

- MEMBER
 (MUHAMMAD HAMID MUGHAL)
' ~ MEMBER
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10.03.2017 . Counsel f(‘)'r. éppellant and Mr. Muhammad' Razid, H.C alongwith
Mr. Kabirullah , Khattak Assistant - AG  for respondents present.
Representatlve of respondent-department submitted record Wthh is placed
on file. Learned counsel for appellant also subm1tt7d rejomde_r. To come up
for arguments on :11.07.2017 before H.B. |

(ASHFAQUE TAJ)
- MEMBER

© 11072017 Appellant with counsel, Learned Asst: AG alongwith Mr.
Muhammad Raiiq, H.C for the respondent present. Vide
séparéte Jjudgment of today of this~ Tribunal placed on file, we
are constrained to partially accept the instant apfi{gal -?and
modify/convert the major penalty of dismissal from se;r.vice into
reduction of two steps in time scale for a period of two years

No order as to cost; File be consigned to the record rooin.

ANN OUNCED
11.07.2017

32 v
(Muhammad Hamid Mughal)
Member

qiad Hassan)
Member




31.03.2016

20.07.2016

17.11.2016

’ '

. Appellant with chnsél and Mr. Aziz Shah, Reader‘ alongwith
‘ Addl. A.G for respondents present. Written statement by:respondents

" No.2 &3 su_l:>_mit:ted: Learned AAG relies on the same on behalf of

respondéﬁt No. 1. The appeal is assign‘ed to D.B for rejoinder and final

hearing for 20.7.2016. _
Ctgbr%a;n

Counsél for the appellant and Additional' 'AG ™ for the
respondents present. Learned counsel for the-appellan;i: submitted
that he does not want to file rejoinder and case may be fixed for

arguments. To come up for arguments on /2 = /4 before D.B.
MEMBER

~Appellant with counsel and Asst: AG for

BER

.f_; )

respondents present. -During the course of arguments, the
learned cqunsel for the‘ appellant, sg_bmiﬁed that the
appellant has been dismissed from service without any
charge sheet and enquiry proceedings. This arguments was
rebutted by Asst: AG who submitted that enquiry
proceedings were conducted by SDPO Chanﬁkanni against
the éf)pellant. Since .thé said report were not found on
record"‘thére'fore, Aréspondént-department is directed to
produce entire' relevant record on the next date. Last
opportunity for submission of rejoinder also given to the

appellant. To come up for arguments on 10.03.2017.

(ABDUL LATIF)
MEMBER

-
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- Counsel for the "appellant present. Learned .counsel for' the
appellant argued that,'_ the appellant was serving as Constable when
subjected to inquiry on ’éhe ground of wilful absence and vide impugned
on_:ler dated _16.4.2015“dismis‘sed from service r_egarding which he
preferred departmental appeal on 7.5.2014 which was rejected on
7.6.2015 followed by sérvice appeal on 23.6.2015. |

That the inquiry was not conducted in the prescribed manners
and no opportunity of hearing was afforded to fhe appellant.

Points urged need consideration. Admit. Subject to depbsit of
security and process fee within 10 days, notices be i;sued to the

respondents for written reply for 12.10.2015 before S.B.

s Chafrman

Appellant in person present, Security and process fee not
deposited. The same be deposited within a week, where-after notices

be issued to the respondents fqr written reply for 26.01.2016 before

’ .
Chaiman .

S.B.

Appellant in person and Mr. Aziz Shah, Reader alongwith *
Addl: A.G for respondents present. Requested for adjournment. To

N

come up for written reply/comments on 31.3.2016 before S.B.

Cha@aan




Form- A

S 4 ~
FORM OF ORDER SHEET
Court of o _A
Case No. 703 /2015
S.No. | Date of order Order or other proceediyngs with signature of judge or Magistréte
Proceedings :
1 2 3
1 ' 23.06.2015 The appeal of Mr. Aurang Zeb resubmitted today by Mr.
Muhammad Fayaz Mohmand Advocate, may be entered in the
Institution regisfer and put up to the Worthy Chairman for
proper order. :
\
’ REGISTRAR -
2

>5-6b — 5

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon _ > — b —>e14™,

CH%\/IAN.




The appeal of Mr. Aurangzeb Khan son of Abdur Rauf Khan Ex-Constable No.2610 received to-day

i.e. on 22.06.2015 is incomplete on the following ‘score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by fhe appellant.
2- Annexures of the appeal may be attested.

No. E? 2‘8 /S.T,
Dt.od 3 ’ b /2015 | _
| | : ‘ E‘GISTﬁ";'—-“

~~ SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. M. Fayaz Mohmand Adv. Pesh.




BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

 S.A. NO. L /2015
Aurangzeb
VERSUS

Government of Khyber Pakhtunkhwa etc

- INDEX
S.No | Description Annexure | Pages.
1. | Memo of appeal | 1-5 V
2. |Copy of application, rest|A | g
| recommendation Hospital receipt b-7 :
3. Copy of hospital recommendation |B
Islip | : ¢

4, Copy of relevant receipt C q
5. Copy of the order No. 13/SP-R,|D

dated 10/04/2015 _
6. |Copy of the order No. 13/SP-R,|E | n— 14

dated 10/04/2015 : V

Dated: §g/08/ 2015 |
Appellant / applicant

Through - : .
~ Jear——, ﬁf/ 2 *7/”7/
MUHAMM(A/D AﬁYAz MOHMAND

Advocate, High Court Peshawar
Contact No. 0345 9000466




BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

8.9, F Provings
Borvice Tnbw

o | - Blary N30 o
S.A.NO.__ "I°5 /2015 | %atsd 2&%@@&0

Aurangzeb son of Abdur Rauf Khan Ex-Constable NO. 2610,

- residnet of Mohallah Sheikhan, Attockay, P;O. Shabgadar,
Charsadda.

.. APPELLANT

VERSUS 3

1. Government of Khyber Pakhtunkhwa, through Chie‘f'
Secretary.

.2. Capital City Police OffiCer, Peshawar.

3. Superintendent of Police Rural, Peshawar. o

| .. RESPONDENTS

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNAL ACT 1974, AGAINST THE ORDER NO.
13/SP-R, DATED 10/04/2015 OF RESPONDENT
NO.3, WHEREBY THE APPELLANT WAS
DISMISSED FROM HIS SERVICES AND AGAISNT
THE ORDER OF RESPONDENT NO. 2, WHEREBY
THE _APPEAL OF THE APPELLANT WAS
ce-swbmitteato-d3y  REJECTED VIDE ORDER NO. 2923-28/PA, DATED

filed:
% | 08/06/2015

Reglowan
~3\b\tC
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PRAYER: - - L NeTem
ON ACCEPTANCE OF THE INSTANT APPEAL
BOTH THE ORDERS, BE SET ASIDE AND THE
APPELLANT BE RE-INSTATED IN SERVICES TO
CONTINUE ON WITH SERVICE ACCORDING AND
ALONG WITH ALL BACK BENEFIT

RESPECTFULLY SHEWETH,

1. That the appellant was appointed as Constable and served

at different stations with full zeal and commitment.

2. That the appellant during his posting at Police Station
Daudzai, Peshawar, where he fell seriously ill and went to
Lady Reading Hospital Peshawar to an Orthopedic Doctor
on.31/01/2015 as the appellant’s Spinal Cord had some
serious problems, whereby the appellant was instructed
one month compulsory rest, the appellant in this regard
informed SP Rural and given a written application, as was
unable to performed duties due to intense pain in his spin
and continued with his treatment. (Copy of application,
rest recommendation Hospital receipt are attached as
Annexure “A” ). |

3. That the appellant after completing the one month rest
again went to the concerned hospital, as was not
~ recovered from the pain and hence was recommended

another month compulsory rest, hence the appellant orally




Q)

informed his bosses regarding the said situation. (Copy of

hospital recommendation slip are attached Annexure “B "),

4. That again when the appel(ant was not recovered even
after completing two months rest went to the hoSpital and

was again recommended 10 { (&laysa) rest, the appellant

undergone the said rest successfully recovered. (Copy of

relevant receipt is attached as annexure “C”).

5. That théreafter the appellant reported for his duties, but
the appellant was informéd that he has been dismissed
from his service and was given dismissal order No. 13/SP-R,
dated 10/04/2015 by respondent -no.3. (Copy of the order
No. 13/SP-R, dated 10/04/2015 is attached as annexure -
“D”).

6. Tha't thereafter the appellant filed an appeal before
respondent no. 2; where after the appellant was hea'rd,
but respondent no.2 without mentioning any solid reason
dismissed the appeal of the appellant and upheld the
order of respondent no.3. (Copy of order No. 2923-28/PA,
dated 08/ 06/ 2015 is attached “E”).

7. That the appellant hence feeling extremely aggrieved from
both the orders of learned lower offices, files the instant

appeal on the following grounds inter alia:-

‘Grounds: -
a) That the appellant continued his treatment from

authorized medical doctor where he was advised to take




i

-

Q
rest for 2 month and 10 days as detailed above compulsory

rest.

" b) That the appellant informed the competent authorities

about his serious illness and treatment along with medical
certificates, the authorities were also informed about the

advice of doctors of taking compulsory rest.

c) That the competent authorities instead of granting leave
to the appellant initiated departmental  proceedings /
inquiry against the appell.ant‘ and wrongly dismissed the

appellant from his service.

d) That the appellant was given no opportunity of fair

hearing and rules of natural justice was clearly violated.

e) That an ex-part inquiry was conducted the appellant was

never heard in person.

f) That it is also pértinent to mention here that mother of
the appellant was also severely sick and the whole
responsibility of the family is also upon the shoulders of

the appellant.

g) That furthermore the appellant during his whole service of
21 years have not even completed the allowed leaves, as
one month pér vear leaves are allowed to a Service Man,
but the appellant hasn’t yet completed that amount of

leaves, hence the impugned orders needs to be set aside.




_'.-(‘( . . ' :

h) That the absence was because of illness and was not

intentional.

i) That both the orders are against the law fact and natural

jUStice, hence liable to be set aside / cancelled.

j) That othef points be raised at the time 'of arguments with

permission of this Honourable Court.

It is, therefore, most humbly prayed that on acceptance of
the instant appeal the orders of learned lower offices may
kindly be set aside and the appellant may kindly be set aside
‘and the appellant may kindly be re-instated in service with all

- back benefits. |
~ Any other remedy deemed fit in the circumstance may also

- be granted in favour of the appellant.

Appe
Through

"AFFIDAVIT
Declared on oath that the contents of the appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this Honourable Court.

| Deponent
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Q DER

'I"his is ollice order for disposal of departmental proceedings against

Constable Aurangzeb No. 2610 on the grounds that he whilc Dostcd at_PS

Daudzai absented himsclf from his l.lw!ul duty with effect hom 31.01. 201.)

il to-date without lcave or permission.

Departmental proccedings‘ were initiated  against him and
SDPO Chamkani Circle was appointed as enquiry officer who vuic his mulmg .
submltted that the alleged constable was summoned on his pmtai 1ddrcss through
DFC P.S Daudzai but he was not prcscnt at home, hm\ ever , a writ:‘cn
parwana/notice was issued to him and m this regard :,wnatuxcs of his uncie and
neighbour were aiso taken as token of r(.celpt but did not bother to join thie cnqun y
proc(‘cdmgs The E.O further stated that the alleged constable has dcllboratcly
absented himself from his lawful duty without leave or permission as he has not
reported at his place of posting till to-date which shows that he is not taking inter est,
in his official duty. Thus he found him guilty and recomme nded him for majion

pwmshmcnl of"Dlsmlssal from Servi¢ e

Keeping in view the above and other mate-ial on record, the

undersigned came to conclusion that Lht alleged Constable /lw angzeb No.2610 is

guilty of the charges as he is still absent from his lawful dutv without leave or

permission. Thercfore, the undersigned being a competent authority, award him the

major punishment of “Dismissal frori Service” under Police Rules 1975, as per

recommendation of Enquiry Officer, from the date of his dcllhc ate absence from his

Order announced.

lawful duty. : ' \
|
S
L
' 1
(SHAXIR BANGAbH)
SUPERINTENDEN'T OF POLICE

RURAL, PESHAWAR.
OB No. /Jq(;

Dated: __ fo - 4 ~/y~

No. l% /SP-R, duated . Peshawar thn:_f_Q__—;_Q__‘ /20185,

Copy to:-
1) The SP HQrs: Pe.,hawal
2) SDPO Chamkani Circle (E.0)
3) SDPO Rural.

\ 4) DSP Legal, CCP, Feshawar,
5) SHO Daudzai.
6) Pay Officer.

7) Computer Cell, CRC, & OS], . : 2 ’
8) FMC (along-with enclosure) (W %




'ORDER

This office order will dispose off departmental appeal of ex-
constable Aurangzeb No"T 2610 who was awarded the major punishment
of dismissal from ser’vicé under PR-1975 by SP-Rural Peshawar on the

chargq: of deliberate absence from lawful duty w.e.f. 31.1.2015 ito

10.4. 2|015 (69- days) from PS Daudzai.

1

Proper departmental proceedings were initiated against him
and DSP/Chamkani was :app_ointed as the E.O. The Enquriy Officer

|

repeatedly summoned the appellant time and again but he did not turn up

to defend himself. As such the competent authority awarded him above

maJor punishment. |

The relevant record was perused along with his explanation.

He was also heard in person in OR on 5/6/2015. He could not defend

himself. The allegations :stand proved against him. He deserves IJlO

leniency. The order of SP-ARurai is upheld and his appeal for re-

anstatement in service is reJected/faled ...... e

/ - . p /
| | S rd
| . ’J,.,_--...‘ i ""-»;. i /
- [ : -~ rd Ty
| ‘ NN (T

/ P
| . - -
: CAPIT ITY POLICE OFFICER,’
| PESHAWAR.
No. 019-//\)3 ’9?(9 /PA dated Peshawar the &b 2015

Copies for information and n/a to the :-

1/ SP-Rural, Peshawar

2/ PO/ OASI

3/+ CRC for making necess1ary entry in his S.Roll.
4/ FMC encls: complete FM.

5/ Official concerned.

Appeal file zalar etc

K
>
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To ‘

: . The Capital Clty Police Officer,
Pcshawqr

S'ubject: -  Appeal againét" the order dated '10/4/15’passed- by

~ - Superintendent of Police Rural, Peshawar vide OB

No. 1394 vide which the appellant has been dlsmlssed‘
from service. ‘

Prayer: - On acceptance of this appeal the order dated 10/4/15

~ passed by Superintendent of Policc Rural, Peshawar -
may kindly be set-aside and the appellant be re-
instated in servnce

" Respected Sir,

‘Most humbly it is submitted as un_der:_‘- '

1 ~ " That the appellant was posted as constable at. PS.
| Daudzai and remained absent -fl'pm his dut_y with

" effect from 31/01/2015.

- 2. - - ‘ ,' That an enqniry was conducted against the appellant -
| by the SDPO Chamkani  who recommended the
appellant for major of “Dlsmlssal from Service” andvl
in the light of the report of the enqunry ofﬁcer, the
appellant was dismissed from service by SP Rural

vide order referred above.

3. . The feeling aggrieved from the above‘ order, the
» Iappellant prefers this appeal before your honour for

his re-instatement on the following 'grounds.: -

GROUNDS.

That the fatlle‘r of the appellant was murdered in the
year 2002 vide case FIR NO, 652 -d_ated 26/5/14 undei{
section 302/324/34 PPC. PS Shabqadar and the




appellant being elder -member of his family,
remained busy in look after o_f'lris family members. .
Copy of FIR. is z-lttac.hedA herewith. |
‘That the mother of the appellant is serious.ly ill and is
un-der treatment and the appellant use to ‘tal‘(c' her- to
‘the Doctor on each 2" or 3‘_d day, as beside the
'appellrmt there is nd one to look after her.
Prescription ¢hits of the mother of the appclllant are .‘

- attached herewith,

That the sister-in-law of the appellant is missing sincé

17/9/10 and has not been traced out so far The
B appcllant went in search of her to Karachl and other
different cities but in.vain. The report to this effect
has been made to tl;el police of PS Shabgadar vide
* DD No. 15 dated 17/9/10. Copy of Roznamcha répor_t

" is also annexed herewith.

That the appellant also remained ill and was under
treatment. .Cop.ies of prescription chits and report of

Medical Laboratory are also attached. -

That no Parwana was served gpori the appellant nor

- any show causé notice or charge sheet was issued in

~ this respect. Accordmg to the report of enqulry.

officer a Parwana issued to the appellant was s1gncd :

by the uncle of the appellant but I was not informed

by any one. -

That the absence of the appellant is. neither

intentional nor deliberate one but the appellant




Dated: - 7/5/15.

remained absent from his duty due to the reasons

¢xplained above.

That the punishment awarded to ‘the appellant is -

“harsh one.

That the appellant has got 21 years spotless service

into his credit, -

¢

That the appellant belongs to a poor family and he is

only source of income of his family. - -

. Itis, therefore, requested that the above order passed

by SP Rural, Peshawar may kind.ly‘be passed and

* the appellant may kindly be re-instated in sérvicc

with all back beneﬁts_.‘

Appellant

e A o
Aurangzeb, . - :
Ex-Constable No. 2610,

' PS.,Daudzai.

- Contact No. 03009777487.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,

- Service Appeal No.703/2015.
'Aurangz:eb Ex-Constable No.2610 Police Line Peshawar.................... Appellant.

| VERSUS.

|
i

- Capital City Police Officer, Peshawar.

2. Superintendent of Police, Rural, Peshawar.......cc..cc.cccon....... Respondents.

Reply on behalf of Respondents No. 1,& 2.

Respec:tfully shewth:.
|

PRELII‘;’IINARY OBJECTIONS.

1. Tlhat the appeal is badly time barred.
2. T!hat the appeal is bad for mis-joinder of unnecessary and non-joinder of
nfecessary parties. '

';I'h.at the appellant has not come to this Hon’able Tribunal wifh clean hands.
That the appellant has no cause of action.
T;hat the appellant is estopped by his own conduct to file the instant appeal.
Tfhat the appellant has concealed the material facts from Honorable Tribunal.
T:hat this Hon'able Tribunal has no jurisdiction to entertain the appeal.
FACTS:;-

o v kW

(1) © Para No.1 pertains to record, hence needs no comments.

(2) Para No.2 is incorrect and concocted. In fact the appellant absented
; himself deliberately and did not adopt proper procedure for taking
' leave/permission. ‘

(3) | Para No.3 is incorrect. The appellant did not inform his seniors and
absented himself wilfully. |

(4) | Para No.4 is for the appellant to prove.

(5) : Para No.5 is correct to the extent that the appellant while posted at PS

Daudzai absented himself wilfully from his lawful duty w.e.f 31.01.2015 to

10.04.20151 (total 69 days) without taking leave/permission. In this

regard he was proceeded departmentally and was issued show cause

' notice, and charge sheet along with summary of allegations. The enquiry

officer summoned him time and again to defend himself of charges of

deliberate absence but he did not bother to defend himself, hence he was

recommended for major punishment of dismissal from service. Hence

after fulfilling all codal formalities he was awarded major punishment of
dismissal from service vide OB No.1394 dated 10.04.2015 by SP Rural
Peshawar.

(6)

Para No.6 is correct to the extent that the appellant filed a departmental
appeal but after due consideration was filed/rejected because the charges
of deliberate absence were stand proved against him.
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(7) l That appeal of the appellant being devoid of merits may kindly be
‘ dismissed.
GROUNDS:-

(A) \ Incorrect. The appellant did not adopt proper procedure for
|
| leave/permission.

(B) [ Incorrect. The appeliant did not inform his seniors for taking
| leave/permission.
|
I

(C)

Incorrect. The punishment order passed by the competent authority is in
i accordance with law/rules.

(D) | Incorrect. The appellant was given full opportunity to defend himself.

(E) | Incorrect. The appellant was called time and again to defend himself. He
t
| was also heard in person in OR on 05.06.2015.

b

(F) | Incorrect. The appellant did not adopt proper procedure for leave.
i

(G)

i Incorrect. The appeliant is a habitual absentee and does not take interest
|
. in his duties.

(H) | Incorrect. The appellant absented h'imself wilfully from his lawful duties.

(I) fIncorrect. The punishment orders are in accordance with law/rules, hence
| iable to be upheld. ‘

() fThat respondents also seek permission of this Honorable Service Tribunal

!to raise additional grounds at the time of arguments.
|
i

PRAYER;

It iis therefore most humbly prayed that in light of above facts and

1
submissions, the appeal of the appellant being devoid of merits and legal footing,
- may kindly be dismissed with cost.

|
|
|
|

dent of Police,
Rural, Peshawar.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Service'l Appeal No.703/2015.

-Aurangz}eb Ex-Constable No.2610 Police Line Peshawar....................... Appellant.
| :l VERSUS.
1. ; Capital City Police Officer, Peshawaf.
2, Superintendent of Police, Rural, Peshawar..........................Respondents.
| AFFIDAVIT

We respondents No. 1 & 2 do hereby solemnly affirm and declare that the
contents of the written reply are true and correct to the best of our knowledge and
belief and nothing has concealed/kept secret from this Honorable Tribunal.

Capital City Police Officer,
l _ Peshawar.

i Rural, Peshawar.
|
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*"4, BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,
'- ~ PESHAWAR

Services Appeal No. 703/2015
Aurangzeb Ex-Constable No. 2610
VERSUS

1. Capital City Police Officer, Peshawar.

2. Superintendent of Police, Rural, Peshawar.

REJOINDER ON BEHALF OF THE APPELLANT TO THE REPLY
SUBMITTED BY RESPONDENT NO.1 AND 2

Respectfully Sheweth,

On preliminary Objections:

All the preliminary objections are illegal and incorrect. No
reason in support of the same is ever given as to why the
appellant has no cause of action, or how is he estopped by his
own conduct to file present petition, or how is the appeal time
barred and that how that the appellant has not come to the
Honourable Tribunal with clean hands. |

ON FACTS:

1. Para No. 1 needs no reply.




4 2.Para No.2 of the reply is incorrect, as absence of the
appellant was not deliberate but due to serious .illness and
for this he had informed the department through

application for leave.

3. Para no.3 of the reply is incorrect as the appellant has
informed his senior officers of his illness and tendered

application thereof.
4. Para no.4 of reply needs no reply.

5. Para no.5 of the reply is incorrect. No show cause notice,
chargé sheet or summary of allegations _Was issued to the
appellant. No opportunity of fair hearing was given to the
appellant, neither he was summoned. No codal formalities
were observed and the appellant was unlawfully awarded

the major punishment of dismissal from service.

6. Para no.6 of reply is incorrect as the appeal of the
appellant was rejected unlawfully and without showing
~any reason for doing so.

ON GROUNDS:

All grounds “A” to “J” take in the memo of appeal are
legal and will be substantiated at the time of hearing of the
appeal. However, all replies submitted to the grounds are
incorrect, false and misleading one. The dppellant has wrohgly

dismissed from services and has not been terminated in




’ .‘A‘accordance with law, rules and procedure, hence his rights are |
badly violated. The order of the dismissal from service is illegal
and not tenable in the eye of law.

Prayer:

It is, therefore, humbly prayed that the appeal of the
appellant may kindly be accepted as prayed for in the appeal.

Appellate

Through
AYIAZ MOHMAND,
High Court

MUHAM
Advocat

b

Peshawar

Dated: 10/03/2017




charge of deliberate absence from
10.4.2015 (69-days) from PS D?;@:daz.,'.-,;;i" Lf; i Jl

repeatedly summoned the appellant t:me'and agam but he did not: turn up -
to defend himself. As such the competent authorlty awarded him above

Proper departmental
and DSP/Chamkani was appointe

major punishment.

leniency. The order of SP-Rural |s upheld- and his appeal for re-
mstatement in service. is reJected/flled

ITY POLICE OFFXCER, '
PESHAWAR. St
No. &9523 0?8 /PA dated Peshawar the & 6. 2015
Copies for information and i:'l/a to the :- B

1/
2/
3/
4/
5/

‘The relevant record was perused along with his explanation.
He was also heard in person in OR ojn 5/6/2015. He could not defend
himself. The allegations stand proVed against him. He deserves no

SP-Rural, Peshawar
PO/ OASI

CRC for making necessary entry |n his S.Roll.

FMC encls: complete FM.
Official concerned.

This office order will dispose off departmental appeal of ex~
constable Aurangzeb No. 2610 who

of dismissal from service under PR

was awarded the major punishment
11975 by SP-Rural Peshawar on the
lawful duty wef 31, 1'2015 to -

s the EO The Enquriy Ofﬁcer

i
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ORDER :-.."' I 1

ThlS is: offlce order for dlsposal iof departmental proceedmgs agalnst

SDPO Chamkam ClI‘ClC was appomted as cnilqmry oIli(er who vide hls findings

submitted that the alleged constable was summoned on his postal address through
DFC P.S Daudzai but he was not preséent at home, however, a written
parwana/notice was issued to him and in thfis regard signatures of his uncle and

neighbour were also taken as token of receipt but did not bother to join the enquiry

proceedings. The E.O further stated that the alleged constable has deliberately ...

I .
absented himself from his lawful duty withqut leave or permission as he has not

reported at his place of posting till to-date which shows that he is not taking interest

in his official duty. Thus he found him glli}ty and recommended him for major
|

punishment of “Dismissal from Service”. ’

| Keeping in view the above and other material on record, the
undersigned came to conclusion that the alleged Constable Aurangzeb No.2610 is
guilty of the charges as he is still absent from his lawful duty without leave or
permission. Therefore, the undersigned being: a competent authority, award him the
major ﬁﬁnishment of “Dismissal from Service” under Police Rules 1975, as per

recommendation of Enquiry Officer, from the date of his deliberate absence from his
|

lawful duty. ' f :
" Order announced.’ ; )\‘1/

j‘ (SH RBANGAbH)
e
|

SUPERINTENDENT OF POLICE
RURAL, PESHAWAR.

0B No. __]&9,(; _
Dated: __ fo - 4~/

No. i’% /SP-R, dated Peshziwar thr*_]o-g /2015

Copy to:-
1) The SP HQrs: Peshawan

2) SDPO Chamkani C1rd<. (E.0}
3) SDPO Rural.

4) DSP Legal, CCP, Pesh"iwal
5) SHO Daudzai.

6) Pay Officer.

7) © ° Computer Ccll CRC, & OSI. ‘ £ ’
8) FMC (along-with enclosure) o if,/\"} : Zﬁ[

und that he while om_gs
‘th effect fr0m° 31 01 2015 “

:;_.ﬂmltxatcd agamst hlm and .
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113 . THE SP RURAL, PESHAWAR
!FROM THE SDPO CHAMKAN, PESHAWAR -

xNO QS /ST, DATED:2_ /% /2014

[SUB]ECT ENQUIRY AGAINST - ﬂf‘c CONSTABLE AURANGZEB NO. 2610
l -MEMO:

Please refer to your office diary No. 13/PA; dated 02 04. 2015 on the subject cited

above. ,i
ALLEGATIONS: s

According to the statement of allegatlons EC Aurdngzeb No. 2610 while posted at

Police Station Daudzai absented himself from hlS lawful duty with effect from:
31.01.2015 till to-date without leave or permlsswrl
PROCEEDINGS: |

The alleged official was summoned on his postal address through DFC PS Daudzai

but he was not present at his home. However, a wntten parwana/notice was issued’

to him and in this regard, the signatures of his uncle and neighbours were also taken
|

i

as token of receipt (copy attached).
FINDlNGS
The alleged official has deliberately absented hxmself from his lawful duty as he has

not reported his place of posting till now which shows that he is not taking interest '
in his legitimated duty. ] :

' RECOMMENDATION' ‘

Keepmg in view the above, it is recommended that he may be awarded the

major punishment of dismissal from service please \yt 3 0

. O e ) 'DVS
(ABID'UR RAHMAN) %“‘N J
SDPO Chamkani Circle w7 A

|
|
i
|
i
i
1
i
i
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This office order will d|spose off departmental appeal of ex-
constable Aurangzeb No. 2610 who was awarded the major pumshment

of dismissal from service under PR‘ 1975 by SP-Rural Peshawar on the '

charge of dellberate absence from Iawful duty w.e.f. 31.1. 2015 to
10 4.2015 (69-days) from PS Daudzal

Proper departmental proceedlngs were initiated agalnst h|m '
and DSP/Chamkani was appomted as the E.O. The Enquriy. Officer
repeatedly summoned the appellant t:me and again but he did. not turn up"

to defend himself. As such the competent authorlty awarded: him above
major punishment.

E

The relevant record was perused along with his explanation,
He was also heard in person in OR on 5/6/2015. He could not defend
hlmself The allegations stand proved against. him. He deserves no
leniency. The order of SP- Rural IS upheld and his appeal for re-

‘instatement in service is re]ected/,ﬁlied. I

r

[ ' PESHAWAR.

o i .
No."&\Qﬂg "‘9?8_/PA dated Peshawer the & 6. 2015

| E |
Copies for information and n/a to the :-

|
1/ SP-Rural, Peshawar IF
|

2/ PO/ OASI : :
-3/ CRC for making necessary entry in his S.Roll.

a4/ FMC encls: complete FM. '
5/ Official concerned. :

RS S Wrcion BT T g




_till to-date without leave or

ORDER

¥
(

ThlS is’ offlce order for dlsposal of departmental proceedmgs agamst*_, o

Departmental pr ings . : agamst ixi‘m- éﬁd S
SDPO Chamkani Circle was appomted as cnqulry Of[lCCI‘ who vide his findings
submitted that the alleged constable was summoncd on his postal address through
DFC P.S Daudzai but he was not pres?n.t at home, however, a written
parwana/notice was issued to him and in tHis regard signatures of his uncle and
neighbour were also taken as token of recelpt but did not bother to join the enquiry
proccedings. The E.O further stated that the alleged constable has deliberatcly

absented himself from his lawful duty without leave or permission as he has not

reported at his place of posting till to-date which shows that he is not taking interest

“in his official duty. Thus he found him guilty and recommended him for major

pumshment of “Dismissal from Service”.

Keeping in view the above and other material on record, the
undersigned came to conclusion that the a]]elged Constable Aurangzeb No.2610 is
guilty of the charges as he is still absent from his lawful duty without leave or
permission. Therefore, the undersigned beingj a competent authority, award him the
major }ﬁmishment of “Dismissal from Serv:ice” under Police Rules 1975, as per

recommendation of Enquiry Officer, from theidate of his deliberate absence from his
. I

I

Order announced. ' ' J\‘U
1V
. (SHAXIR BANGASH)

! SUPERINTENDENT OF POLICE
RURAL, PESHAWAR.

L

lawful duty.

OBNo.___ /394

Dated: __Jo - 4 ~/5_ ‘
l ’% /SP-R,  dated Peshéwar ‘ thc_]_Q;li_'_ /2015.

Copy to:- I

1) The SP HQrs: Peshawar.
2) SDPO Chamkani Cir Llc (E.0)
3) SDPO Rural.

4) DSP Legal, CCP, Peshawal
5) SHO Daudzai. :
6) Pay Ofﬁcel

.-2610 on:the g ounds‘ that hie while posted at PS
Daudzai absente hlmselffromhl lwfldu 'lth effegt from 31 01 201a h

| .
7) " Computer Cell, CRC, & OSI. £ ), -
8) FMC (along-with cnclosurc) o iW Zﬁl S
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THE SP RURAL, PESHAWAR

{
'

THE SDPO CHAMKANI, PESHAWAR

4 Qg /ST, DATED:2 /% /2014

SUB]ECT. ENQUIRY AGAINST ° ﬂ'( CONSTABLE AURANGZEB NO. 2610
MEMO:

g'{" 1 Please refer to your office diary No. 13/PA, dated~ 02 04. 201‘5 an the sub]ec; cuted IR
o ' RS E TR LA s it
above. s o 2 : : AR
| ALLEGATIONS: ';'i

According to the statement of allegations, F.C Aurangzeb No 2610 whlle posted at

g Police Station Daudzai absented himself from hlS lawful duty with effect from:

31.01.2015 till to-date without leave or permission.

PROCEEDINGS: |
| The alleged official was summoned on his postal address thr

ough DFC PS Daudzai

but he was not present at his home. However, a wntten parwana/notice was issued

to him and in this regard, the signatures of his uncle and neighbours were also taken

as token of receipt (copy attached).

INDINGS
The alleged official has deliberately absented hlmself from his lawful duty as he has

s that he is not taking interest

not reported his place of posting till now which show

.
i

—— ettt ¢ by ke rw ©

in his legitimated duty.

RECOMMENDATION:
Keeping in view the above, it is recommended that he may be awarded the
major punishment of dismissal from service ];lease. \g\t 9 0
G B Y‘“"“" w7
(ABID"'UR RAHMAN) Q
SDPO Chamkani Circle 17
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" KHYBER PAKHTUNKWA SERVICE TRIBUNAL, I*

No. 1782 /ST - ~  Dated 28 /7/ .

To
The Superintendent of Police Rural,
Government of Khyber Pakhtunkhwa,
Peshawar.
Subject: - JUDGMENT IN APPEAL NO. 703/2015, MR. AURANG -

I am directed to forward hercwith a certified -

11.07.2017 passed by this Tribunal on the above subject for strict com.-

Encl: As above' '

2

A

KHYBER ¢

" SERV!

PH

et

“AR

i Judgement” dated
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