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s BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE
- | - TRIBUNAL, PESHAWAR.

Service Appeal No. S /2021
Bukham Shah...—.-.' ......... e iaeedeeirenseeranranes ——— (Appeﬂant)
o ' VERSUS
Government of Khyber Pakhtunkhwa, through Chief Secretary
and others.................. e, ....(Respondents)
i . .
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1. | Service Appeal - | ' 1 15
2. | Affidavit | | 6
3. | Addresses of the parties ‘ . 7
| 4,
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Coples of the departmental A f o
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6. | Wakalat Nama ) ]

o

Through |

Dated: 22/01/2021 . : Malik Sula:#n’an an
_ | Advocate High Cour

Of Pakistan.
. Cell No. 0331-8234060




BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.

Khyber Pakhtukhwa
Service Tribunal

| é Diary NO.M
Service Appeal No. L‘@/ 2021 ouea /1[5

Bukhari Shah (Senior :Cértified Teacher) GHSS Tarnab,
Charsadda S /o- Muzamfnil R/o Mohallah Mando Khel, Tarnab,
P.O. Tarnab China, Tehsil and District Charsadda...(Appellant)
' VERSUS
1. Government of Khyber Pakhtunkhwa, through Chief Secretary,
Civil Secretariat, Peshawar.
2. The Secretary (E&SE) Departrﬁent, Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

3. The Secretary Finance Department, Khyber Pakhtunkhwa,

o 4. The Accountant General, Khyber Pakhtunkhwa, Office

> 3éituated at Fort Road, Near Governor House, Peshawar Cantt.
egistral )
5. The ADO (E&SE) Department, Khyber Pakhtunkhwa, Office

situated at Mardan Road, Charsadda................. (Respondents)

SERVICE AAPPEALV U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT,

1974, AGAINST THE ILLEGAL ACT OF THE

1

|
|
Civil Secretariat, Peshawar.
i




THE

RESPONDENTS . WHEREBY

 RESPONDENTS DENIED TO__PAY THE

APPELLANT THE CONVINCE ALLOWANCES

OF THE SUMMER AND WINTER VACATIONS.

Respect'fully Sheweth:

The appeilant véry_ humbly submits as under:

1. That appellanf is the law abiding citizen of Pakistan
and has never ever violated any law of the land in

his entire life.

2. That appellant is the Senior Certified Teacher in
Government Higher Secondary School, Tarnab,

Charsadda.

3. That' appellant 'is entitled for the convince
allowances as mentioned above but the respohdents
have not paid even a single penny of the same to the

appellant till date.



- em '
:q';én

That this Hon’ble ‘Tribunal has already allowed the
appeal of one of the émployee in respect of the same

relief.

That the éppeilant filed departmental appeals -on
dated 02/10/ 2020-’befor_e the respondents but till
yet, the; needful lhas not been done by the
respondenté. _ (Copies of the departmental appeals
dated 02/10/‘2020'a1"‘e_.attached as annexﬁre “A”

respectively).

That in light éf the judgments df the apex Court i.e.
(PLD 1996 SC 1185), (PLD 2003 SC 266), (2003
SCMR .1030), (2010 SCMR 421), (2009 SCMR
Page-1), (2005 SCMR 499) and (PLD 2003 SC 266),
wherein it is held that the benefit of the order shall
be given to other 'employees as well if their cases are
the same with the other employees who’s céses had
been allowed albeit theyv were not arrayed as a party
to the said ,'c;ase. ' (Copiés of the judgments are

attached as annexure “B” respectively).

That as per Afticles 2-A, 4, 5, 9, 10-A, 25 and 227

of the Constitution of Islamic Republic of Pakistan,



10.

1973, there shall be no discrimination among the

same class. K

That the appeal in hand is well in time and
appellant has alre‘ady exhausted the remedy

aveulable under the law

That this Hon’ble Tribunal has ample jurisdiction to
entertain the i_nstarit, etppeal and dispose of the
same while lookirig to ‘the law, facts and

circumstances of the case in hand.

That other pointé will be agitated by the appellant at

~the time of arguments with the prior permission of

this Hon'ble Tribunal.

It is therefore, Very humbly prayed before this
Hon’ble Tribunal that on the acceptance of th1s
appeal, the respondents may kindly be directed to

provide/ allow/ grant all the convince allowances of

the summer and winter vacations to the appellant

along with consequential/ back benefits for the sake -

of justice and good governance.



Any O'Fhelll" _reli'e'f ﬁiay .also be granted in favour
of the appella.nt‘aridﬁ “ag‘gainSt the respondents, which
“deems fit by this HQh_’bie Tribunal while locking to
the facts and éircunil‘s'ta‘nces of '-the instant appeal,
albeit not sﬁéciﬁcaﬂy -attéched herein, in the instant

appeal fofAthe- ends of jusﬁce;

el
Appellant

Through

Dated: 22/01/2021 - Malik Sulhmpe
: : - Advocate HMigh Courts
- Of Pakistan.




BEFORE THE HON’BLE KHYBER PAKHT U}

KHWA SERVICE

TRIBUNAL, PESHAWAR.

Service Appeal No. "~ /2021

Bukhari Shah,.......cccooeoneiornnnnn, vt (Appellant)

' VERSUS

Go{fern'ment of Khyber 'Pak_htunkhwa, through Chief Secretary

and others...............ciicvciiiiiccii i e . (Respondentss)

 AFFIDAVIT
I, Bukhari Shah (Senior Certified Teacher) GHSS Tar_nab,
Charsadda S/o MﬁZammii.R /o Mohéllah Mando Khel, Tarnab,
P.O. Tarnab China, Tehsil and District Charsadda, do hereby
solemnly affirm and declare on oath that the contents of the
Service Appeal are true and correct to the best of my
knowledge and belief and Anot.hing has been concealed from

oG5

this Hon’ble Tribunal.

DEPONENT




BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. ' /2021

Bukhari Shah .......... e e e (Appellant)
| VERSUS

Government of Khyber Pakhtunkhwa, through Chief Secretary

and others...... ............. e (Respondents)

ADDRESSES OF THE PARTIES

APPELLANT:

Bukhari Shah A(Se'nior Certified Teacher) GHSS Tarnab,
Charsadda S/o Muzammil R/o Mohallah Mando Khel, Tarnab,
P.O. Tarnab China, Tehsil and District Charsadda.
RESPONDENTS: |
1. Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat, Peshawar.
2. The Secretary (E&SE) Departrrient, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.
3. The Secretary Flnance Department Khyber Pakhtunkhwa,
Civil Secretarlat, Peshawar.
4. The Accountant General, Khyber Pakhfunkhwa, Office
Situated at Fort Road, Near Governor House, Peshawar Cantt.
5. The ADO (E&SE) Department, Khyber Pakhtunkhwa, Office
~ situated at Mardan ROa_d, Charsadda. .
| Y=o

Appellant  ATTESTED
PP . Maolik Sulaman Khan

\ & Federal Shadat

) Adyorg
. - . Poideianr
“'Through = . -.cs'agaz-masze

Dated: 22/01/2021 Malik Suln Khan

Advocate High Courts
Of Pakistan.
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The Respectable ADO, (E&SE) Department
Khyber Pakhtunkhwa,
Charsadda.

DEPARTMENTAL APPEAL FOR PROVIDING THE
CONVINCE ALLOWANCE OF THE SUMMER AND
WINTER VACATIONS TO THE APPELLANTS
W.E.F 2011 TILL DATE AS AN ARREAR AND
ONWARD. . :

Respected Sir,

The appellants very humbly submit as under:

1. That the appellants are the law abiding citizens of |
‘Pakistan, well educated, regular and punctual in
duties and have never ever violated any rule of law

of the land in their entire lives.

2. That the appéllants are related to the respectable

profession of teaching since long till date.

3. That convince allowance is admissible to all the

Civil Servants and in this respect a Notification No.

" FD (PRC) 1-1/2011 dated 14/07/2011 was issued.

Later on a revised Notification was also issued onéd?
, ~ ﬁj

Mr. Matlile Suion

advucate “ngk Tesa

Daur & Py

Aob 33T 82343 :0342 9848326




appellants, hence forth, the a

@
dated 20/12/2012 whereby. the convince allowance
for employees‘ working in BPS-1 to BPS-15 were
enhanced/ revised while the employees from BPS-
16 to BPS-19 have been treated under fhé previous

-

notification.

That the concerned authority withqut any valid and
justifiable reasbn has stopped/ deducted the
convince allowance under the wrong and illegal
pretext that thé same is not allowable for the
vacation period. “one of the employee o_f
education department had filed Service Appeél T
No. 1888 (CS) /2016 before the Federal Service
Tribunal I,slamqbad regarding the same relief
which bqs accepted by the Hon’ble Tribunal

vide its order dated 03/12/2018.

That the appellants are also the similar employees
of | the Education Department and under the rule of
consistency, the a;;peﬂants are also entitled to be
treatedl.alike as allowed in the above meﬁtioned
Service Appeal, but the concerned authofity" is

reluctant to grant the convince allowance to the

L
. St b fodetd

un o‘?olm‘;;;z' 20432¢

) ATFESTS
Mr. Mk Suig ;

4dvocale High

Zouri 97 Dg fistcf, "ol Shariat

429848326 * -

Lourts 3 fe,
Mob' 0331822406

EST'E“Qn mt\ |
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8.

compelled by the situations to prefer the instant
Departmeﬁtal- Appeal for thé redressal of their
grievances.

That the convince allowances have not been paid/

provided to the appellants despite of the fact that

they are entitled and eligible for the same.

That the Court/ Tribunal of cbmpetent jurisdiction
have already allowed/ granted the convince
allowance of the period of vacations to other similar ‘
and same employees of the Government but thé

appellants are still deprived from the same relief.

(Copy of order is attached).

That in light of the judgﬁients of the apex Court i.e.
Gt semit L) @eo§somh- 71D (P p3:Sc 355

(PLD 1996 SC 1185), (PLD 2003 SC 266}, (2003
SCMR 1030), (2010 SCMR 421), wherein it is held
that the benefit of the order shall be given to other
employees as well if their cases are the same with

the other employees who’s cases had been allowed -

albeit they were not arrayed as a partji to the said

case. (Copies of the judgments are attached ‘,fo‘rN

ready reference).

ESTED

_ A
Mr. Malik Sulamed Khon

Advocate, Ak Counts & Fedothr Shariat

ZToust of Pol: sy

Hob- 0331-8234050,6842 984832
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9. That the non granting of the same relief (Convince
~ Allowance) to the appellants is the violation of
Articles 2-A, 3, 4, 5, 8, 9, 10-A, 25 and 227 of the

Constitution of Islamic Republié of Pakistan, 1973.

10. That your good ship_ has ample authority/ |
jurisdiction to eI;teftain, adjudicaté upon’ and . A
dispose of the instant Departmental Appeal of the
'appellénts in accordanéé with law while looking‘ to -

the facts and circuhistances of the case in hand.

11. That other legal, factual, oral or documentary points
; ' will be agitated before your good ship if opportunity

of personal hearing is provided to the appé]lants.

It is, therefore, very humbly reciuesfed befo;a
your good ship that on the acceptance of this
Departmental Appeal; the convince allowance of the
vacations period may kjndiy be allowed to the
appellants as an arrear w.e.f. 2011 till date and

onward for the sake of justice and good goverﬁahce."

» Federal Shariat
s . Hacistn

#60,0342.9848326
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Any other relief may also be granted in favour
of the appellants altﬁough the same has not been
sought by the appellants in the instant
Departmental Appeal if the same is otherwise made
out by looking to the facts and circumstances of the
case in hand. |

n

Dated: 02/10/2020
e

Your Obedients

Khadija Feroz (Senior Primary School Teacher) Deputy
District Officer’ (Female) Primary Education Tangi
Charsadda Wife of Muhammad Alam R/o Marghan,
Shodag, Tehsil Tangi District Charsadda. .

Balqees (Senior Primary School Teacher) Deputy District

Officer (Female) Primary Education Tangi Charsadda

Wife of Muhammad Saleem R/o Shodag, Tehsil Tangi,
District Charsadda.
Shakeela Begum (Primary School Head Teacher) Deputy
District Officer (Female) Primary Education Tangi
Charsadda Wife of Mumtaz Ali R/ o Shodag, Teshil Tangi,
District Charsadda.

Malik Taj (Senor Prirnary School Teacher) Deputy District -

Officer (Female) Primary Education Tangi Charsadda S/o
Taj Muhammad R/o Mangah Dargi, Tehsil and District
Charsadda.

. Nizar Ali (SSS) GHSS, Tarnab Charsadda, S/o Sardar Ali

R/o House No. 109, Street No. 7, Sector J-3, Hayatabad,




ITham Khan, (Certiﬁcated Teacher IT) GHSS Tarnab
Charsadda, S/o Mian Gul R/o Mohallah ' Ababakri,
Tarnab, Tehsil and District Charsadda.

7. Nacem Ullah Khan (Senior Certified Teacher) GHSS,
Tarnab Charsadda, R/o Jalo ~’I‘ur.emgzai, P.O. Tarnab,
Tehsil and District Charsadda.

8. Alamgir {Certificated Teacher) GHSS Tarnab, Charsadda,

- S/o Sheeren Gul R/o Jalo Turangzai, P.O. GHSS, Tarnab
- Charsadda. , _

9. Zaheer Gul (Certificated Teacher) GHSS Tarnab |
Charsadda, S/o Fazli Wahid, R/o Tala Shah, Gojar
Kallay, P.O. Sher Pao, Tehsil Tangi, District Charsadda.

10. Yar Muhammad (Certificated Teacher) GHSS Tarnab .
Charsadda, S/o Khan Raziq, R/o Near BHU, Dhan_-c\ff}- '
Korona, Tarnab, Tehsil and District Charsadda. o

11. Fazali Hayat (Senior Certified Teacher) GHSS Tarnab,
Charsadda, S/o Fazali Malik, R/o Bara Kandy, P.O.
Tarnab, Tehsil and District Charsadda.

12. Gohar Ali, (Senior Certified Teacher) GHSS Tarnab,
Charsadda S/o Zafar Ali Khan R/o Rasheed Abda No. 2,
Mohallah Madina Colony, Peshawar. o )

13. Bukhari Shah (Senior Certified Teacher) GHSS Tarnab,
Charsadda S/o Muzammil R/o Mohallah Mando Khel,
Tarnab, P.O. Tarnab China, Tehsil and District
Charsadda. ‘ ' .

14. Akbar Ali (Certificated Teacher) GHSS Tarnab,
Charsadda, R/o Akhonzadgan, Tarnab, Tehsil and
District Charsadda. |

15. Ahmad, Ali (Senior Arabic Teacher) GHSS Tarnab,

Charsadda S/o Badshah R/o Hwaldar Garhi, Tarnab

Tehsil and District Charsadda.

<
o

M. Mo!sk Su!nmr- Khan
| Adviorats, mu: Tourts 2, Feliefat sharlat
% vt o Patd
i | wiob 1337 62&%‘\( 3)42-984832¢




; < 16. Sher Alam (Senior Theology Teacher) GHSS' Tarnab,
Charsadda S/o Abdul Muhammad R/o Painda. Khel,
Tarnab, Tehsil and District Charsadda.

17. Zia ul Haq (Qari)} Government High School Gonda, S/o
Atta ul Hag, R/o Ano, P.O. Shabgadar Fort, Tehsil and
District Charsadda.

18. Ahmad Ali (Certificated Teacher) District Officer School
and Literacy (Male Secondary} Charsadda, R/o Jalo, P.O
Tarnab, Tehsil and District Charsadda.

19. Bakhtiar Ahmad (Subject Specialisty GHSS Tarnab,
Charsadda, S/ o'Fazal Wahid R/o Tala Shah Gojar Kallay
P.O. Sher Pao, Tehsil and District Charsadda.

20. Muhammad Tariq (Subject Specialisty GHSS Tarnab,
Charsadda, S/o Feroz Shah R/o Karka Daudzai P.O.
Nahaqi Daudzai, Peshawar. ‘

21. Zahid Qayum (Subject Specialist) GHSS Tarnab,

" Charsadda S/o Abdul Qayum R/o Katozai, Mohallah
Sahib Haq Sahib, Shabgadar, District Charsadda.

, 22. Riaz ul Haq (Subject Specialistf GHSS Tarnab,
Charsadda S/o Atta ul Haq R/o P.O. Shabqadar, Tehsil
Shabgadar, District Charsadda.

23. Zahid Rafig (Subject Specialisty GHSS Tarnab,
| Charsadda, S/o Muhammad Rafiq Khan R/o Abdu Saeed
i Khel, Tarnab, Tehsil and District Charsadda.

24. Sheraz Ali (Subject Specialist) GHSS Tarnab, Charsadda,
S/o Latif Sher, R/o Mohallah Pir Qala, Shab'qadér,
District Charsadda.

25. Hazrat Ali (Subject Specialist) GHSS Tarnab, Charsadda .
S/o Muhammad Qamar R/o Mohallah Malmala, Tarnab,
Tehsil and District Charsadda. .

mr. Malik Sularyan Khan
Advocale digh Towts I federat shadat
Cowrt 2t Pofiftar

Mob: 0331-8234G6




27.

28.

29.

30.

31.

32.

. Ajmal  Qadir

34.

35.

{Subject Specialist) GHSS Tarnab,
Charsadda, S/o Abdul Qadir R/o Dagai Ghulam Qadir,
Tehsil and District Charsadda. | L
Zaheen ullah (Subject Specialist) GHSS "Tarnab,
Charsadda S/o Rooh Ullah R/o Prang Mohallah Miandad
Khel, Charsadda. ‘

Muhammad Ibrahim (Subject Specialist)j GHSS Tarnab,
Charsadda S/o Muhammad Islam R/o P.O. Sardheri,
Mohallah Akbar Abad, Charsadda. |
Amir Nawaz Khan (Diréctor of Physical Education) GHSS -

Tarnab, Charsadda R/o Barlab Begu Khel Road,

Mohallah Michan Khel, Lakki Marwat.
Hamayun (Subject Specialist} GHSS Tarnab, Charsadda ‘
S/o Saif ur Rehman R/o P.O. Charsadda, Mohallah Said
Pao, Charsadda. A
Haider Ali (Secondary School Teacher) GHSS Tarnab,
Charsadda S/o Sahar Gul R/o Tailian, Prang, Tehsil and
District Charsadda. | .
Muhammad Saeed Khan (Secondary School Teacher)
GHSS Tarnab, Charsadda S/o Lal Muhammad R/o
Painda Khel, Tarnab, Tehsil and District Charsadda.

. Wajid ur Rehman (Secondary School Teacher) GHSS
Tarnab, Charsadda S/o Inayat ur Rehman R/o P.O. Sher

Pao, Mohallah Aslam Kalay, Tangi District Charsadda.
Amjad Ali (Secondary School Teacher) GHSS Tarnab,
Charsadda S/o Riaz ud Din R/o Spalmai, P.O. Tarnab,
Tehsil and District Charsadda. o
Shaukat Ali (Secondary School Teacher) GHSS Tarnab,
Charsadda S/o Haleem Ullah R/o P.O. Mirza Dher,
Tehsil Tangi District Charsadda.

> {

fan Khan

Advorutr ’iml‘ Conz %. Federa) 3l harlf?;
Laurt of fakister

Wohr 0331 -82; / £50:0342- 9848326




36.

37.

38.

39.

40.

41.

)
iStrict Officer

Naimat Ullah (Secondary School Teacher)

School and Literacy (Male Secondary) Charsadda S/o
Syed Nazeef R/o Utmanzai, Charsadda.

Ameer Jamal Shah (Secondary School Teacﬁer)
Government High School Gh Hamid Gul Charsadda, S/o
Mubarak Shah R/o P.O. Ashrafia Colony, Sufaid Masjid,
Mohallah Afghani Colony Peshawar. -

Ahmad Zeb. (éenior Certified Teacher) GHSS Tarnab,
Charsadda S/o Muhammad Sarwar Khan R/o P.O.
Tarnab, Shahi Kalali, Tehsil and District Charsadda.
Saad Ullah Khan (Certified Teacher) GHSS Tarnab,
Charsadda S/o Zafar Ali R/o Mando Khel, Tarnab, Tehsil
and District Charsadda.

Fazali Mabood (Certificated Teacher) GHSS Tarnab,
Charsadda S/o Fazli Mahmood R/o Ghazo Dheri, China,
Tehsil and District Charsadd.a. ’

Imdad ul Haq (Theology Teacher) Master Government
High ‘School Batagram Charsadda S/o Atta Ullah R/o

~ P.O. Shabqadar, Mathra, District Charsadda.

42.

43.

44.

Nia Ullah (Subejct Specialist) GHSS Tarnab, Charsadda"

R/o Sami ul Haq R/o P.O. Lakaray, Sagi Bala, Tehsil Safi
District Mohmand.

Jehangir Khan (Subject Specialist 1.T) GHSS Hassanzai,
Charsadda S/o Abdul Malik R/o Halimzai, Narkhel _

Tehsil and District Charsadda.

Mohammad Jjaz (Senior Subject Specialist) BPS- 16

GHSS Tarnab, Charsadda S/o Behram Khan R/o Hesara
Korona, Basher Abda, Tehsil and District Charsadda.

an
Advocate H1gh Court,
Peshawar.
Cell No. 0331-8234060




The Respectable Secretary Education KP
Office situated at Civil Secretariat,
Peshawar.

DEPARTMENTAL APPEAL FOR PROVIDING THE
CONVINCE ALLOWANCE OF THE SUMMER AND
- WINTER VACATIONS TO THE _APPELLANTS
W.E.F 2011 TILL DATE AS AN ARREAR AND

ONWARD.

Respected Sir,

The appeﬂants very humbly submit .as under:

. - That the appellants are the law abiding citizens of
Pakistan, well educated, regular and punctual in
duties and have never ever violated any rule of law

~of the land in théir entire lives.

That the appellants are related to the respectable

profession of teaching since long till date.

That convince allowance is admissible' to all the
Civil Servahts aﬁd in this reSpect a Notificatidh' No.
FD (PRC) 1-1 /2011 dated 14/07/2011 was issued.

Later on a rev1sed Notlﬁcatmn was also issued o

Advora!a
Tau/of Parision

|-;s Cof v sedera sharig?



dated 20/12/2012 whereby the convince allowance

. for employees w;)rking in BPS-1 to Blss-ls were

. enhanced/ revised while the employees from BPS-

16 to BPS—IQ have been treated under the previous

notification.

That the concerped authority without any valid and
justifiable reason has stopped/ -deducted the
convince a]lowance~ under the -wrong and illegal
pretext that the same is not allowable for the
vacation period. “one of the employee of

education department had filed Service Appeal

" No. 1888 (CS) /2016 before the Federal Service

Tribunal Islamabad regarding the same relief ,
which was accepted by the Hon’ble Trfburiai

vide its order dated 03/12/2018”.

That the appellants are also the similar employees

of the Education Departmenf and under the rule of

" consistency, the appellants are also entitled to be

treated . alike as allowed in the above mentioned

Service Appéal,- but the concerned authority is

" reluctant to grant the convince allowance to the .

appellants, hence forth, the appellants are




compelled by the situations to prefer the instant

Departmental Appeal for the redressal of their

grievances.

That the convince allowances have not been paid/
provided to the appellants despite of the fact that

they are entitled and eligible for the same.

That the Court/ Tribunal of competent jﬁrisdiction

have already allowed/ granted the convince

allowance of the period of vacations to other similar '

and same employees of the Government but the
appellants are still deprived from the saxne.-‘relief.

(Copy of order is attached).

That in light of the judgments of the apex Court‘i.e.
(PLD 1996 SC 1185), (PLD 2003 SC 266), (2003

SCMR 1030), (2010 SCMR 421), wherein it is held

' that the benefit of the order shall be given to other

employees as well if their cases are the same with
the other employees who’s cases had been allowed
albeit they were not arrayed as a party to the said

case. (Copies of the judgments are attached for

ready referencé}.

Mr. Malik 30

Advacate gt Sam/

~a
Woh 33371.4;

ATTESSED
gman Khan

A 2ol isior

Aat50/3342-984832¢




9. That the non granting of the same relief (Convmce
Allowance) to the appellants is the v101at10n of
Articles 2-A, 3, 4, 5, 8, 9, 10-A, 25 and 227 of the

Constitution of Islamic Republic of Pakistan, 1973.

10. That your good ‘ship has ample auth(;r.it.y/ .
jurisdiction to entertain, adjudicate upon and
dispose of the instant Departmental Appeal of the
appellants in accordance with law while looking to
the facts and circumstances of the case in hand

11. That other legal, factual, ofal or documentg_ary points

will be agitated before your good ship if opportunity

of personal hearing is provided to the appellants.

| It is, therefore, very humbly fequested bchre
yoﬁr .good ship thét on the acceptance of thié
Departmental Appeal,Athe convince allqwance pf tﬁe
vacations period méy kiﬁdly be allowed to the
appellants as an arrear w.e.f. 2011 till date and

onward for the sake of justice and good govérnance.

Mr. Mﬂisq S‘a. te)

Advar tate,




Any other relief may also be g_rantéd in fqugr

of the appellants although the same has not been
| sought by the appellants in the instant
Departmental Api)cal if the same is otherwise made
out by looking to the facts and circumstances of the

case in hand.
Dated: 02/10/2020

" Your Obedients

Khadija Feroz (Senior Primary School Teacher) Deputy .
District Officer (Fema.le:] Primary Education Tangi
Charsadda Wife of Muhammad Alam R/o Marghan,
~ Shodag, Tehsil Tangi District Charsadda.

Balgees (Senior Primary School Teacher) Deputy District ..
Officer (Female) Primary Education Tangi Charsadda
Wife of Muhammad Saleem R/o Shodag, Tehsil ’I‘angl,.
- District Charsadda

Shakeela Begum (Primary School Head Teacher) Deputy
District Officer {Female) Primary Education Tangi.
Cﬁarsadda Wife of Mumtaz Ali R/o Shodag, Teshil Tangi,
'District Charsadda.

Malik Taj {Senor Primary School Teaéhgr) Deputy District.
Officer (Female) Primary Education Tangi Charsadda S/o
© Taj Muhammad R/o Mangah Dargi, Tehsil and District
Charsadda. ' o ~
. Nizar Ali ($8S) GHSS, Tarnab Charsadda, S/o Sardar Ali
R/o House No. 109, Stfcet N(_). 7, Sector J-3, Haye}tabgd,-‘

Peshawar.
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10.

11.

12.

13.

14.

15.

IITham Khan, (Cerﬁﬁcatéd Teacher -IT)] GHSS Tarna},;
Charsadda, S/o Mian Gul R/o Mohallah Ababakri,
Tarnab, Tehsil and District Charsadda. ' |
Naeem Ullah Khan (Senior 'Certjfied_- Teacher} GHSS,
Tarnab Charsadda, R/o Jalo Turangzai, P.O. Tarnab,
Tehsil and District Charsadda. _ _ )
Alamgir (Certificated Teacher) GHSS Tarnab, Chafsadda,
S/o Sheeren Gul R/o Jalo Turangzai, P.O. GHSS, Tarnab
Charsadda. o : |
Zaheer Gul '(Cert_if_icated Teacher) GHSS Tarnab
Charsadda, S/o Fazli Wahid, R/o Tala Shah, Gojar
Kallay, P.O. Sher Pao, Tehsil Tangi, District Charsaddal
Yar Muhammad (Certificated Teacher) GHSS Tarnab
Charsadda, S/o Khan Raziq, R/o Near BHU, Dhand
Korona, Tarnab, Tehsil and District Charsadda. |
Fazali Hayat (Senior Certified Teacher) GHSS Tarnab,
Charsadda, S/o Fazali Malik, R/o Bara Kandy, P.O.
Tarnab, Tehsil and District Charsadda.

Gohar Ali, (Senior Certified Teacher) GHSS Tarnab,
Charsadda S/o Zafar Ali Khan R/o Rasheed Abda No. 2,
Mohallah Madina Colony, Peshawar.

Bukhari Shah (Senior Certified Teacher) GHSS Tarnab,
Charsadda S/o Muzammil R/o Mohallah Mando Khel,
Tarnab, P.O. Tarnab China, Tehsil and District
Charsadda. C |
Akbar = Ali (Certificated Teacher) GHSS Térnab;
Charsadda, R/o Akhonzadgan, Tarnab, Tehsil| and
District Charsadda. _
Ahmad Ali (Senior Arabic Teacher) GHSS Tarna’.b‘,
Charsadda S/o Badshah R/o Hwaldar Garhi, Tarnab.
Tehsil and District Charsadda. .

Mr. Moty 35
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16.
17.
18.
19. .

. Charsadda, S/o Fazal Wahid R/o Tala Shah Gojar Kallay .
20.

- Nahagqi Daudzai, Peshawar.
21.
22.

23.

24,

25.

0@ o3

Sher Alam (Senior Theology Teacher) GHSS Tarnab)
Charsadda S/o Abdul Muhammad R/o Painda Khel,
Tarnab, Tehsil and District Charsadda. c

Zia ul Haq (Qari) Govermment High School Gonda, S/o

Al

Atta ul Haq, R/o Ano, P.O. Shabqadar Fort, Tehsil anld_ ,

District Charsadda.

Ahmad Ali (Certificated Teacher) District Officer School

and Literacy (Male Secondary) Charsadda, R/o Jalo, P/O
Tarnab, Tehsil and District Charsadda.
Bakhtiar Ahmad (Subject Specialist) GHSS Tarnab,

P.O. Sher Pao, Tehsil and District Charsadda. © ,.
Muhammad Tariq (Subject Specialist) GHSS Tarnab,
Charsadda, S/o Feroz Shah R/o Karka Daudzai P.O.

Zahid Qayum (Subject Specialistjy GHSS Tarnab,
Charsadda S/o -Abdul Qayum R/o Katozai, Mohallah
Sahib Haq Sahib, Shabgadar, District Charsadda.

Riaz ul Haq (Subject Specialist) "GHSS Tarnab,
Charsadda S /o Atta ul Haq R/o P.O. Shabgadar, Tehsil
Shabgadar, District Charsadda. ,

Zahid ~Rafiq (Subject Specialist) GHSS Tarnab,
Charsadda, S/o Muhammad Rafiq Khan R/o Abdu Saeed
Khel, Tarnab, Tehsil and District Charsadda. |
Sheraz Ali (Subject Specialist) GHSS Tarnab, Charsadda,
S/o Latif Sher, R/ o Mohallah Pir Qala, Shabqadar
District Charsadda. ‘ ‘
Hazrat Ali (Subject Specialist) GHSS Tarnab, Charsadda
S/o Muhammad Qamar R/o Mohallah Malmala, Ta_n'lab,
Tehsil and District Charsadda. | '




27.

. Ajmal Qadir

(Subject Specialist} GHSS Tarnab,
Charsadda, S/o Abdul Qadir R/o Dagai Ghulam Qadir,
Tehsil and District Charsadda. |

Zaheen ullah (Subject Specialist)y GHSS Tarnab,

- Charsadda S/o Rooh Ullah R/ o} Prang Moha.llah Mlandad

28.

29.

30.

31.

32.

33.

34.

35.

Khel, Charsadda.

Muhammad Ibrahim (Subj_éct Specialist) GHSS Tarnab,
Charsadda S/o Muhammad Islam R/o P.Q. Sardheri,
Mohallah Akbar Abad, Charsadda.

Amir Nawaz Khan (Director of Pﬁysical Education) GHSS
Tarnab, Charsadda R/ o Barlab Begu Khel Road
Mohallah Michan Khel, Lakki Marwat. _

Hamayun (Subject Specialist}y GHSS Tarnab, Charsadda
S/o Saif ur Rehman R/o P.O. Charsadda, Mohallah Said
Pao, Charsadda_t.

Haider Ali (Secondary School Teacher) GHSS Tarnab,
Charsadda S/o Sahar Gul R/o Tailian, Prang, Tehsil jland
District Charsadda. -

Muhammad Saeed Khan (Secondary School Teacher) -
GHSS Tarnab, Charsadda S/o Lal Muhammad R/o
Painda Khel, Tarnab, Tehsil and District Charsadda.

Wajid ur Rehman (Secondary School Teacher) GHSS )
Tarnab, Charsadda S /o Inayat ur Rehman R/o P.O.|Sher . .
Pao, Mohallah Aslam Kalay, Tangi Dlstnct Charsadda |
Amjad Ali (Secondary School Teacher) GHSS Tarnab' '
Charsadda S/o Riaz ud Din R/o Spalmax, P.O. Ta_rnab,
Tehsil and District Charsadda. ‘
Shaukat Ali (Secondary School Teacher) GHSS Tarnab;
Charsadda S/o Haleem Ullah R/o P.O. Mirza |Dher,
Tehsil Tangi District Charsadda.

- pUEmaon Khan -
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36.

37.

38.

39.

40.

41.

42.

43.

44,

Naimat Ullah (Secondary School Teacher] District Officer-
School and Literacy (Malc Secondary) Charsadda S/ 0 '
Syed Nazeef R/o Utmanzal Charsadda. .
Ameer Jamal Shah (Seconda.ry Scﬁool.i Teacher)
Government High School Gh Hamid Gul Charsadda, Sjo
Mubarak Shah R/o P.O. Ashrafia Colony, Sufaid Masjid,
Mohallah Afghani Colony Peshawar.

Ahmad Zeb (Senior Certified Teacher) GHSS Tarnab
Charsadda S/o Muhammad Sarwar Khan R/o P.O.
Tarnab, Shahi Kalali, Tehsil and District Charsadda.

Saad Ullah Khan (Certified Teacher) GHSS ’I‘arnabi,
Charsadda S/o Zafar Ali R/o Mando Khel, Tarnab, Tehsil
and District Charsadda. ‘

Fazali Mabood (Certificated Teacher) GHSS Tarnab,
Charsadda S/o Fazli Mahmood R/o Ghazo Dheri, Chj[na,
Tehsil and District Charsadda. - _

Imdad ul Haq (Theology Teacher) Master Government
High School Batagram Charsadda S/o Atta Ullah R/o
P.O. Shabqadar, Mathra, District Charsgdda.

Nia Ullah (Subejct Specialist) GHSS Tarnab, Charsadda
R/o Sami ul Haq R/o P.O. Lakaray, Sagi Bala, Tehsﬂf Safi
District Mohmand.

Jehangir Khan (Subject Specialist 1.T) GHSS Hassanza.l
Charsadda S/o Abdul Malik R/o Halimzai, Narkhel
Tehsil and District Charsadda.

Mohammad ljaz (Senior Subject Specialist) BPS 16,
GHSS Tarnab, Charsadda S/o Behram Khan R/o Hesara
Korona, Basher Abda, Tehsil and District Charsadda.

Appellants

Through

Advocate High Court,
Peshawar.
Cell No. 0331-8234060
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1996 SCM R 1185

[Supreme Court of Pakistan]
Before Ajmal Mian, Saiduzzaman Siddiqui and Mukhtar Abmad Junejo, JJ
HAMEED AKHTAR NIAZI-—Appellant

versus

THE SECRETARY, ESTABLISHMENT DIVISION, GOVERNMENT OF
PAKISTAN and others---Respondents

Civil Appeal No.345 of 1987, decided on 24th April, 1996.

(On appeal from the judgment dated 11-12-1986 of the Federal Service Tribunal, Islamabad,
passed in Appeal No. 124(L) of 1980).

Per Ajmal Mian, J.; Saiduzzaman Siddiqui, J. agreeing---
(a) Civil Servants Act (LXXI of 1973)---

----S. 8(4)---Constitution oft Pakistan (1973), Art. 212(3)-—-Establishment Secretary's D.O. Letter
No.2/4/75-AVI, dated 2-10-1975---Seniority---Merger of four occupational groups of civil
. ) N
servants---Leave to appeal was granted to consider the questions as to whether the semc')nty list
of 1979 was properly prepared in accordance with law and what was the effect of the ‘rreliance
from the Government side in the Supreme Court in another appeal on the list of 1976; whether
when preparing the list of 1979, S. 8(4) of the Civil Servants Act, 1973 and other related
provisions of law had been kept in view; whether a civil servant could be allowed to cjount his
senjority in a post from a date earlier than the one of his actual regular continuous ofﬁcilatlon in
that post; if not whether the fact that the respondents in appeal belonged to the different civil
services of Pakistan would make any difference; whether one uniform principle of ]seniority
would apply to all members of the Secretariat Group or the officers joining the Group from
different sources/cadres would have to be treated differently; if so, whether such treatrfxent with
or without the support of statutory rules or directions would not be in contraventlon of the
relevant provisions of Civil Servants Act, 1973 and in that context what was the effect of the
abolition of C.S.P. Cadre; whether the eligibility of civil servant for appointment to al selection
post conferred any right of seniority in that post and cadre without issuance of ' a formal
promotion/appointment order in accordance with the prescribed procedurc and whetl'ier in that
context a civil servant belonging to ex C.S.P. Cadre was entitled to ' automatic promotion to the
post of Deputy Secretary after he had completed eight years of service but w1th0ut the
requirement of being actually selected/promoted or appointed; and what was the effect of the
Supreme Court judgment in Khizar Haider Malik ad others v Muhammad Rafiq Malik and
another 1987 SCMR 78 on the case.

(b) Civil Servants Act, (LXXI of 1973)---

----8s. 8 & 23---Seniority---Merger of C.S.P and P.S.P cadres and creation of APUG;--Seniority
of such an officer, who was working in province or elsewhere, could not be distorted/disturbed to
his detriment on account of the merger of said groups and creation of APUG and Jurluor of such
civil servant could not be made senior to him nor a junior to his junior could be made senior to
him but this has to be done within the framework of the rules of reorganization of Services——If
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723 of -
the Civil Servants Act, 1973 can be pressed into service by the President of Pakistan to obli\}iate
the inequitable and unjust result ansmg out of the merger of the two cadres in respect of seniority °
of any of the civil servants.

ESTACODE, 1989 Edn., pp. 1014, 1096 and 1097 ref.
(¢) Service Tribunals Act (LXX of 1973)-—

----S. 4---Constitution of Pakistan (1973), Art212---Appeal to Service Tribunal or Supreme
Court---Effect---If the Service Tribunal or Supreme Court decides a point.of law relating {o the
terms of service of a civil servant which covers not only the case of civil servant who litigated,
but also of other civil servants, who may have not taken any legal proceedings, in such a case, the
dictates and rule of good governance demand that the benefit of such judgment by Servwe
Tnbunal/Supreme Court be extended to other civil servants, who may not be parties fo the
litigation instead of compelling them to approach tire Service Tribunal or any other forum.

Per Mukhtac Ahmad Junejo, J.---
(d) Service Tribunals Act (LXX of 1973)---
----S. 4---Appeal to Servic‘e Tribunal, scope and extent.

M. Bilal, Senior Advocate Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record for
Appellant.

Raja Muhammad Bashir, Deputy Attorney-General-and Ch. Akhtar Ali, Advocate- on-Record for
Respondents.

Dates of hearing: 7th and 8th April, 1996. . ~
JUDGMENT

AJMAL MIAN, J.---This is an appeal with the leave of this Court égalnst the judgment dated
11-12-1986 passed by the Federal Service Tribunal, Islamabad, hereinafter referred t[o as the
Tribunal, passed in Appeal No.124(1)

of 1980, filed by the appellant, praying for the following reliefs:--

"16. In view of the above, the appellant (who was evéhtually promoted with effect from

28-8-1980) humbly prays that this houourable Tribunal may kindly direct the responder'lt No.lto
proceed in accordance with law and to declare him to have been promoted before the [ineligible
and junior officers promoted in August, 1979 and February and May, 1980. It is further prayed
that full salary and all other benefits may also kindly be allowed to the appeilant from thc date on
which he would have been promoted if his name had been put up for .the con51derat10n of the
C S.B. according to his seniority. Cost tray also graciously be allowed,"

dismissing the same for the reasons recordcd in Appeal NO. I 16(R) of 1981 filed by one M.
Ramizul Hag. .

2. Leave to appeal was granted to consider inter alia the following questions:--

(a) Whether the seniority list of 1979 was properly prepared in accordance with law and what is

ATT D
Mr. Maslisc 74
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the case of any civil servant does not fall within the ambit of said re-organisation rules;
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& .
the effect of the reliance from the Governiieht side in the Supreme Court in another appeal lon
the list of 19767 ' 5 /

(b) Whether when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and
other related provisions of law, have been kept in view?

(c) Whether a civil servant can be allowed to count his semorlty in a post from a date earlier than
the one of his actual regular continuous officiation in that post; if not, whether the fact that the
respondents belonged to the defunct Civil Service of Pakistan will make any difference?

(d) Whether one uniform principle of seniority will apply to all members of the Secretariat Glroup
or the officers joining the Group from different source/cadres would have to be treated
differently; if so, whether such treatment whether with or without the support of statutory rules or
directions would not be in contravention of the relevant provisions of the Civil Servants|Act,
1973, and in this context what is that effect of the abolition of the C.S.P. Cadre? and

(e) Whether thé eligibility of a civil servant for appointment to a selection post confers any, right
of seniority in that post and cadre without issuance of a formal promotion/appointment order. in
accordance with the prescribed procedure and whether in this context a civil servant belonging to
ex-C.8.P cadre is entitled to automatic promotion to the post of Deputy Secretary after he
completes eight years of service but without the aforenoted requirement of being actually
selected/promoted or appointed? and

(f) What is the effect on this case of the judgment of this Court in Khizar Haider Malik and
others v. Muhammad Rafiq Malik and another 1987 SCMR 78.?

3. It may be observed that the order of granting leave was recalled on 10-2-1992, but upon
review, the same was set aside through an order dated 14-2-1994 and thereby the aforesaid leave
granting order was restored.

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments Service
on the basis of the results of competitive examination held in June, 1960. It is the case of the
appellant that in 1967, he proceeded to U.S.A. on study leave and obtained a Master's D'egree in
Public Administration from the Maxwell School of Public Affairs and Citizenship, Syracuse
University. It is also his case that in June/July, 1972, the Planning Division rccommended him for
promotion to the post of Deputy Secretary to the Government of Pakistan. It is his further case
that pending approval of the Establishment Division, Planning Division promoted him ab Deputy
Secretary by an order dated 9-8-1972. The above order reads as follows:-- :

"OFFICE ORDER
It has been decided that Mr.Hameed Akhtar Niazi, PML & CS will look after the work of Deputy

Secretary (Administration) with immediate effect. He will be designated as Ofﬁcer on Spemal
Duty (Administration).

Mr. Zafar Igbal is posted as Deputy Secretary, Programming."

It has also been averred by the appellant that he was promoted as Deputy Secretary 'on regular
basis on 9-4-1973 and posted in the Establishment Division.

5. It seems that in August, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan Unified
Grades, hereinafter referred to as APUG. It further seems that after the aforesaid m[erger four
occupational groups were created, namely, Tribal Areas Group, District Managemént Group,,
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“Secretariat Group and Police Group. The appellant opted for the Secretariat Group. It is the case

of the appellant that the Gradation List of Deputy Secretaries i.e. of the Secretariat Group was
prepared in accordance with the provision of section 8(4) of the Civil Servants Act, 1973,
hereinafter referred to as the Act, which provides that "Seniority in a post, service or cadre to
which a civil servant is promoted shall take effect from the date of regular appointment to that
post". According to the appellant, the above Gradation List was circulated in June, 1976, wherein
the appellant's name appeared at Serial No. 69. However, the appellant learnt in August, 1979, |
that civil servants belonging to erstwhile Civil Service of Pakistan (C.S.P.), whose names |
appeared much below the appellant in the aforesaid Gradation Lists of 1976, were being |
promoted to the rank of Joint Secretary (Grade-20) and his name had not been put up for

promotion to the General Selection Board for consideration . He first made efforts to get redress

from the department, but eventually, he filed the aforementioned service appeal in the Tribunal,

which way dismissed as stated above. After that he filed a petition for leave to appeal in this

Court, which was granted to consider the above questions.

6. It may be pertinent to observe that in the above appeal, besides the Federation, 14 civil
servants were arrayed as respondents. It may further be observed that, in addition to the above
respondents, 7 other civil servants were impleaded pursuant to an application dated 4-1-1988. Dr.
Sh. Aleem Mehmood was impleaded as a respondent (respondent No. 23 in the present appeal)
on his own application, whereas the applications of Muhammad Aslam and Tariq Junejo for
being impleaded, remained pending till today: However, they were heard. One, Malik Zahoor
Akhtar, has also appeared though he had not filed any application for getting himself impleaded
in the aforesaid appeal.

7. Be that as it may, in support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the
appellant, has vehemently contended that after the merger of the two cadres, namely, C. S. P. and
P. 8. P. and creation of APUG, the Gradation List of the Deputy Secretaries prepared in 1976
could not have been disturbed and that certain civil servants could not have been given seniority
over the appellant from a date prior to their regular appointments as the Deputy Secretaries in the
above cadre. To reinforce the above submission, reliance has been placed by him inter alia on
section 8(4) of the Act and para. 8 of ESTACODE, 1989 Edition, under the caption "Secretariat
Group” at Serial No. 19 incorporated on the authority of 0.M.No.2/2/75-ACR, dated 12-4-1976.

The aforementioned newly added respondent supports Mr. Bilal's contention.

On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, has

contended that seniority inter se of the civil servants belonging to C.S.P. cadre obtaining prior to

its merger could not have been distorted to the detriment of any of the above civil servants and,

therefore, if C.S.P. officers, who were not actually posted as Deputy Secretaries but were deputed

to various Provinces on account of public exigencies, could not have been made junior to civil

servants who were junior to them prior to the merger of aforesaid two cadres and who were
- working as Deputy Secretaries and were senior inter alia to the appellant.

8. It appears that the Tribunal proceeded on the premises as urged by learned Deputy Attorney-
General. It may be advantageous to reproduce: the relevant portion of the impugned judgment,
which reads as follows:--

"It appears that the question of seniority was not examined when persons not being Members of
the Service were appointed to APU J with the approval of the President vide Notification No.l/1
/73-ARC, dated 14-9-1973. Nevertheless, the seniority lists were prepared of the Deputy
Secretaries and Joint Secretaries, etc. and they included only those officers of the former C.S.P.
who at the relevant time were serving against these posts. At that time, the Rule for appointment
of the Deputy Secretaries was that a C.S.P. Officer who had completed 8 years' service could be
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appointed as Deputy Secretary. No doubt, subSequently by Office Memo. No.3/7/74-AR.11, dated
the 20th May, 1974, 12 years period was provided for Grade-19 and for horizontal movement of
Grade-18 Officers to the post of Deputy Secretary vide para. 3 of Office Memo. No. 2/2/75-
ARC, dated 21-2-1975, but this deviation in the length of service is immaterial as far as C.S.P.
Officers are concerned. Their names already existed as Members of C.S.P..and subsequently of
APUG. Their seniority was to be changed in accordance with some principle and not by making
any, rule affecting their vested right. All Rules made under the Civil Servants Act or the Civil
Servants Ordinance have to be construed with prospective operation and not with retrospective
operation. All those Rules which affect the former Officers of the C.S.P. have to be applied for
the situations existing after the enactment of the Civil Servants Ordinance, 1973, and the Rules
made thereunder. The seniority of the C.S.P. Officers in APUG could not, therefore, be distorted.
Any seniority to which a Member of the Cadre was entitled before the constitution of Secretariat
Group, could not be affected by the provisions of section 8(4) of the Civil Servants Act, 1973. In
other words, the seniority of such, a person cannot be destroyed by any subsequent change in the
principles of seniority. By making a provision in the relevant Officer Memorandum that seniority
shall count from the date when an officer becomes Deputy Secretary or is promoted to Grade-19,
whichever is earlier, the distortion in the seniority of other Federal Services was removed, but in
case of C.S.P. Officers this formula could not work as there was no scale comparable to Grade-19
(Junior Administrative Grade) and the C.S.P. Officers used to be promoted to the Joint
Secretary's grade from Senior C.S.P. Scale which is comparable with Grade-18, and the post of
Deputy Secretary was never a promotion post in the cadre. Thus, in our opinion, if after the
coming into force of the Civil Servants Act, an officer of former C.S.P. who was senior to his
colleagues working as Deputy Secretary in the Secretariat, but an officer who was working, in
the Province or elsewhere would, when brought to the Secretariat later, retain his seniority vis-
a-vis his own colleagues. In other words, if an officer of the former C.S.P. is appointed as Deputy
Secretary in the Secretariat Sub-Group, within APUG, he would count his seniority from the date
he completes 8 years of service if any of his colleagues junior to him had already been promoted.
It is this principle, which the Establishment Division has applied and we think that this is a
proper course by which the distortion in the seniority can be removed." :

€6m/LawOnline/law/content2].asp?Casedes.

9. In this regard, it may be pertinent to refer to page 1014 of the ESTACODE,, 1989 Edition, in
which under the caption "Reorganisation of APUG in to four Occupational Groups Seniority of
members of the Group" at Serial No. 17 has provided as under on the basis of Establishment
Secretary's D.O. Letter No.2/4/75-AV1, dated 2-10-1975:--

"SL No. 17:

Kindly refer to Establishment Secretary's Circular D.O. Nos.5/1/73ARC, dated the 7th
September, 1973, 2/2/73-AVI, dated the 26th November, 1973, and 2/ 1/74-AV1, dated the 29th
May, 1974, alongwith which the combined seniority lists of officers of All-Pakistan Unified
Grades in various grades were circulated. - -

2. In the meantime, the All-Pakistan Unified Grades has been organised into four Occupational
Groups---the Secretariat Group, the District Management Group, the Police Group and the Tribal
Areas Group. The rules and procedures etc. governing the administration of each of these Groups
have already been issued and sent to you vide the Establishment Division's Office Memoranda
No.2/2/75-ARC, dated 21st February, 1975 (Secretariat Group) No.2/2/74-ARC, dated 23rd
February, 1974 (District Management Group), No.3/2,/75-ARC, dated 31st May, 1975 (Police
Group) and D.O. No. 1/6/73-ARC, dated 20th October, 1973 (Tribal Areas Group). Consequently
the seniority lists have now been drawn up separately in respect of each Group.
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“4. As already indicated, each group will henceforth be managed under the Téspective rules quoted

above. A member of a particular Group will be governed by prospects of promotion and
advancement available within the Group. While entry into other Groups by horizontal movement
is possible with the approval of Central Selection Board, there will be no automatjc mobility
from one Group to the other. In other words, officers shown in any particular Group will now
belong to that Group once for all unless specifically selected and approved for movement to
another Group. '

4. You may now kindly inform the officers under your administrative control accordingly.
Officers shown in the Secretariat Group but belonging originally to some other Group may let
this Division know finally as to whether they would like to remain in the Secretariat Group or go
back to their parent Group. Option once exercised will- be final. Such option should reach us not
later than 31st October, 1975. Failure to exercise option by that date will be presumed to be an
option for the Group where the name appears presently.

5. In the meantime, these lists may be treated as provisional and in case there are any omissions
or discrepancies, these may please be communicated to us immediately for rectification."

10. Reference may also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages
1096 and 1097 thereof under the caption "Secretariat Group” at Serial No. 19 and which read as
under:--

Para. 3 of the ESTACODE: 3. Deputy Secretary.--Appointment to the post of Deputy Secretary
will be made in accordance with the following methods: --

(i) By promotion of Grade-18 Officers of Office Management Group and the Secretariat Gfdup
on the recommendations of the Central Selection Board.

(i) By horizontal movement from other Occupational Groups of Grade 19 Officers who have
been recommended by the Ministries/Divisions, Departments or Provincial Governments and
have been found fit by the Central Selection Board.

(iii) By direct appointment or the recommendations of the Federal Public Service Commission of
persons possessing such qualifications and experience etc., as may be prescribed.

Para. 8 of the ESTACODE: 8. Deputy Secretary.--Seniority would be determined from the date
of continuous regular . officiation as Deputy Secretary, or in a post in Grade-19, whichever is
earlier." .

11. We may observe that in the present case, section 8(4) of the Act is relevant as it will be
covered by the rules framed for. regulating APUG. It is evident from afére-quoted para. 4 of
ESTACODE, 1989 Edition, at page 1014 that after the creation of Secretariat Group, the civil
servants were given the option to opt the above Group -or any other Group by 31-10-1975.
Whereas above quoted para. 3 of the ESTACODE at page 1096 under the caption" Secretariat
Group" at Serial No.19, indicates as to how the appointment to the post of Deputy Secretary will
be made i.e. by promotion of Grade-18 Officers by horizontal movement and by direct
appointment on the recommendation of the Federal Public Service Commission.

12.‘It ‘may further be noticed that para. 8 of the above ESTACODE at page 1097 provides that
seniority would be determined from the date of continuous regular officiation as Deputy
Secretary or in a post in Grade-19, whichever is earlier. '

13. The Tribunal has not taken into consideration that above relevant provisions of the

I
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“ESTACODE while dilating upon ge controversy in issue. It should have decided, whether the
respondents had exercised the options in terms of aforesaid para. 4 of the above ESTACODE at
page 1014, by 31-10-1975 and whether the seniority list was prepared as per aforequoted para. 8
of the ESTACODE, i.e. from the date of continuous regular officiation as Deputy Secretary or in
a post in Grade-19, whichever is earlier.

14. There is no doubt that the seniority of an officer, who is working in a Province or glsewhere,
cannot be distorted/disturbed to his detriment on account of the merger of above twe cadres of
C.S.P. and P.S.P. and creation of APUG. His junior cannot be made senior to him nor a junior to
his junior can be made senior to him. But, this is to be done within the framework of the rules of
reorganisation as given in the above ESTACODE. If the case of any civil servant does not fall
within the ambit of the above rules, section 23 of the Act can be pressed into service by the
President to obliviate the inequitable and unjust result arising out of the above reorganisation in
respect of seniority of any of the civil servants.

15. It was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, that
since that appellant has already been promoted to Grade-20, the above appeal has become in
fructuous. However, this contention was refuted by Mr. Bilal and it was urged by him that the
appelilant is entitled to get his seniority restored according to the rules.

16. In our view, it will be just and proper to remand the case to the Tribunal with the direction to
re-examine the above case after notice to the affected persons and to decide the same afresh in
‘the light of above observations. We may observe that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which covers not only the case of the civil
servant who litigated, but also of other civil servants, who may have not taken any legal
proceedings; in such a case, the dictates of justice and rule of good governance demand that the
benefit of the above judgment be extended to other civil servants, who may not be parties to the
above litigation instead of compelling them to approach the Tribunal or any other legal forum.

17. The above appeal stands disposed of in the above terms, with no order as to costs. |

(Sd.)

Ajmal Mian, J.

(5d.)

Saiduzzaman Siddiqui, J.

MUKHATAR AHMAD JUNEJO, J.--My learned brother Ajmal Mian, J. was kind enough to
send me draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of 1987
(Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan etc.)
With due 'respects to my learned brother, I am unable to agree with' him that this matter be
remanded to the Federal Service Tribunal with some directions including the direction to re
decide the case.

The facts of the case have already been given by my learned brother and they need not be
reiterated. In the context of the facts given in para.4. of the draft judgment, appellant Hameed
Akhtar Niazi filed his appeal before the Federal Service Tribunal under section 4 of the Service
Tribunals Act with prayer in the following words:-- : o

"In view of the above the appellant who was eventually promoted with effect from 28-8-1980
humbly prays that this Honourable Tribunal may kindly direct the respondent No.1 to proceed in
accordance with law and to declare him to have been promoted before the ineligible and junior
officers promoted in August, 1979 and February and May, 1980. It is further prayed that full
salary and all other benefits may also kindly be allowed to the appellant from the date on which
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if his name had been put up for the consideration of the C.B.S.
according to his seniority. Cost may also graciously be allowed. "

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than the
dates of promotion -of certain officers termed by him to be ineligible and junior. According to -
section 4 of the Service Tribunals Act, a civil servant can invoke jurisdiction of the Tribunal in
respect of any of his terms ‘and conditions of service. However, no appeal shall lie to a Tribunal
against an order or decision of a departmental authority determining the fitness or otherwise of a
person to be appointed to or hold a particular post or to be promoted to a higher post or grade,
vide clause (b) of the proviso to section 4 of C the said Act. By asking the Tribunal to direct his
promotion on a date earlier than the promotion of ineligible and junior officers, the appellant
wanted the Tribunal to determine him to be fit for promotion and to determine the other officers
to be ineligible for promotion by labelling them as ineligible. As regards the claim for salary and
monetary benefits, the same is again based on the presumptive promotion of the appellant. Since
the main relief of promotion cannot be given to the appellant by the Tribunal, the consequential
relief can also not be given to him. ‘ :

In my humble view appellant's appeal before the Federal Service Tribunal was not maintainable
and it required to be rejected. In my humble view this appeal merits dismissal.

(5d.)

Mukhtar Ahmad Junejo, J.
ORDER OF THE COURT :

By majority judgment this appeal is allowed, .The case is remanded to the Tribunal in terms of

the majority view.

M.B.A./H-251/S

. . (8d)
.. Ajmal Mian, J. .
(Sd.) ' -
Saiduzzaman Siddiqui, J. _
(8d.)
Mukhtar Ahmad Junejo, J.
Appeal allowed '
Az
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Present: Tanvir Ahmed Khan, Khalil-ur-Rehman Ramday and Falak Sher, JJ

AAMIR IKRAM and 10 others---Petitioners

Versus

DISTRICT HEALTH OFFICER, VEHARI and others---Respondents

Civil Petitions for Leave to Appeal Nos.2253/L to 2263/L of 2002, decided on 4th December, 2002.

(On appeal from the judgment dated 5-12-2001 of the Punjab Service Tribunal, Lahore, passed in
Appeals Nos.543/1999, 544/1999, 553/1999, 544/1999, 556/1999, 557/1999, 559/1999, 564/1999,
568/1999, 1822/1999 and 1823/1999 respectively).

(a) Punjab Service Tribunals Act (IX of 1974)---

----8. 4--~Constitution of Pakistan 1973), Art. 212(3)---Termination of service---Service Tribunal
by allowing petitioners' appeals ordered their reinstatement in service, but treated intervening period

as extraordinary leave---Validity---Supreme Court had already granted back-benefits to other
employees of the same Department while accepting their petitions filed against the same impugned

judgment---Present petitioners were party in the impugned judgment of Tribunal and were aggrieved

of the same, but had filed petitions now---Observing that Department should have been
magnanimous enough to have allowed such benefit to the present petitioners, Supreme Court

converted petitions into appeal and allowed all back-benefits to the petitioners.
(b) Constitution of Pakistan (1973)----

----Art. 212(3)---Petition for leave to appeal---Delay of 146 days. condonation of---Supreme Court
out of impugned judgment had already granted same relief to other employees of the same

Department---Delay in present mater should not come in the way of petitioners for dispensation of
complete and substantial justice, who were sailing in the same boat.

Muhammad Anwar Ghuman, Advocate Supreme Court with Ch. Mehdi Khan Mehtab,
Advocate-on-Record for Petitioners.

Dr. Muhammad Abid and Arshad Hussain Bukhari. Law Assistant for Respondents. .

Date of hearing: 4th December. 2002.

JUDGMENT

TANVIR AHMED KHAN, J.--Leave to appeal is sought against the judgment dated 5-12-2001
passed by the Punjab Service Tribunal, Lahore (hereinafter referred to as the Tribunal), whereby the

appeals filed by the petitioners against the termination of their services were accepted. However the
intervening period was ordered to be treated as extraordinary leave.

This matter was earlier assailed through Civil Petitions Nos.403-L to 425-L of 2002 by Sher
Muhammad Shehzad and others against the same impugned judgment. This Court, through its

1of2 03-Oct-20, 2:54 PM

Fedsral shaonlat
P

P t7 ivhen
Ly ¥ SEGEUHI342-984839¢



http://www.plsbeta.com/LawOniine/law/content21

. Cony
. ‘L«\, i

-t
<3

R judgment dated 3-5-2002, accepted the plea raised therein by the aggrieved p

Case_Judgment
CIES

http:// igbeta.com/LawQ i/ Taw)

and converted
all the above petitions into appeals and allowed the same by granting them back benefits. The present
petitioners were also party in the aforesaid judgment of the Tribunal and were aggrieved of the same.
However, they have now tiled IA the instant petitions with a delay of 146 days. '

The departmental representative, who has appeared today on Court notice, has only opposed the
present petitions on the ground of limitation. ’

We have given our anxious consideration to the facts and circumstances of the present case. This
Court had already given judgment on 3-5-2002 in the aforesaid petitions, subject-matter of which
was the same as involved in these petitions, and granted back-benefits to those employees in the
above petitions. We are of the view that the department should have been magnanimous enough to
have allowed the said benefit to the present petitioners as well without approaching this Court for
which they have incurred colossal expenditure by tiling these petitions. It is pertinent to mention
over here that earlier exception was taken to this very judgment by the functionaries of the
respondent-department against the reinstatement order passed by the Tribunal through Civil Petitions
Nos.490-L. 555-L to 587-L of 2002, all which were dismissed by this Court through judgment dated
26-4-2002.

As far as delay in filing these pétitions is concerned we are of the view that in the circumstances of
this case when the same relief has been granted earlier by this Court to the other employees of the

* same department out of this very impugned judgment, the delay in this matter shall not come in the

‘way of the present petitioners for dispensation of complete and substantial justice who were sailing

in the same boat.

Resultantly, for what have been stated above, the instant petitions are converted into appeals and the
petitioners are allowed all the back benefits. However, there will be no order as to costs.

S.A.K./A-361

..................................................................................

Petitions allowed.
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2003 SCMR 1030

[Supreme Court of Pakistan]

Present: Munir A. Sheikh, Iftikhar Muhammad Chaudhry and Rana Bhagwandas, JJ
Khawaja ABDUL HAMEED NASIR and others-—-Appellants

Versus

NATIONAL BANK OF PAKISTAN and others---Respondents

Civil Appeal No. 1932 of 2000, decided on Sth Maréh, 2003.

(On appeal from the judgment dated 31-7-1998 of the Lahore High Court passed in I.C.A. No. 197 of
1982).

National Bank of Pakistan Employees Provident, Pension and Gratuity Fund Rules----- -

===~ Circular No. 77(9)-IFX1/77 paras. 1, 2 & 9---Matter of provident fund of employees of National
Bank of Pakistan---Object and effect of Circular No. 77(9)-IFX1/77, paras.l, 2 & 9 on existing
Schemes of pension, contributory fund and gratuity in respect of the employees of National Bank of
Pakistan---Employees of National Bank of Pakistan were entitled to receive whole of the amount
accumulated in their account o; provident fund (total amount of contribution made by them and the
Bank alongwith interest up to the date of payment)---All those employees of National Bank of
Pakistan covered by the said circular were entitled to receive whole of the amount available in the
provident fund account as on 30-11-1977 contributed by them and the Bank---Act of withholding the
payment of that part of the amount available in the said account which was contributed by the Bank
was illegal and without lawful authority and could not be sustained---Principles.

It is clear from a bare reading of the circular as a whole that the intention behind issuing the same
was 1o provide better social security to the employees of the financial institutions and it was made
clear in the later part of paragraph 1 that so fat as the employees of the National Bank were
concerned, the existing schemes of pension, contributory fund and gratuity shall be discontinued. It
is, therefore, clear from this part of the said paragraph that the existing schemes of pension,
contributory fund and gratuity in respect of the employees of National Bank were discontinued by
their own operation, as such, it was not dependent upon the exercise of option by them in their
favour. The argument that such employees as a matter of fact were left with no ¢hoice but to accept
that from 30-11-1977, their previous scheme as to gratuity had become inoperative and they were
automatically governed by the said scheme embodied in the circular, has force as a consequence of
which they could not be deprived of the right to receive the amount available in their provident fund
account as on 30-11-1977 alongwith interest up to the date of payment whether it was contributed by
them or the bank. '

This being the position, the employees of the National Bank were entitled to receive whole of the -
amount accumulated in their account of provident fund (total amount of contribution made by them
and the bank alongwith interest up to the date of payment), therefore, the act of withholding the
payment of that [-art of the amount available in the said account which was contributed b, the bank
was illegal and without lawful authority and could not be sustained.

Paragraph 2 of the circular is not independent but it is to be read in conjunction with the entire policy
decision embodied in the said circular and in particular-paragraph 9 thereof. In paragraph 9, it has
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L\fbcen clearly stated that option was to “be—given by those” employees whose service was not
pensionable to convert the same as pensionable in lieu of giving up of their right to receive that part
of the provident fund contributed by the financial institutions as such, paragraph 2 was applicable
only to such employees.

In the concluding portion of paragraph 1, it was by operation of the new scheme itself that previous
scheme of pension and provident fund, etc., was made inoperative qua the employees of National
Bank on the assumption that the said decision as to exercise of option and surrender of amount of
provident fund was not applicable to them as their service was already pensionable.

Such instruments (Circulars) are to be constructed keeping in view the real intention behind them for
taking such decision which should be explored by scrutiny of the attending circumstances and in
particular the instrument as a whole. It is clear from the circular that the decision was taken to
provide better social security to the employees of the financial institutions and in the case of,
employees of National Bank of Pakistan whose service was already pensionable, they were given
benefit to the same as per its own force. There is no possibility of even entertaining any doubt as to
its applicability to them qua the entertaining to receive the entire amount accumulated in their
provident fund account on 30-11-1977 at the time of closure of the said amount whether contributed
by them or the bank with interest up to the date of payment to which no legal exception can be taken.
! ool
‘Benefit was extended to all the persons falling in the same category, therefore, in order to do
complete justice, all those employees of the National Bank of Pakistan covered by the circular are
- entitled to receive whole of the amount available in the provident fund account as on 30-11-1977
contributed by them and the bank.

Hameed Akhtar Niazi v. The Secretary, Establishment Division Government of Pakistan and others
1996 SCMR 1185 ref.

Rana Muhammad Sarwar, Advocate Supreme Court for Appellants.

Javed Altaf, Advocate Supreme Court and Sardar Muhammad Aslam, D.A.-G. for Respondents.
Date of hearing: 5th March, 2003.

JUDGMENT

MUNIR A. SHEIKH, J.---This appeal by leave of the Court is directed against the judgment, dated
31-7-1998 of a Division Bench of the Lahore High Court, Lahore whereby 1.C,A, filed by the
appellants against the judgment, dated 12-7-1982 of the learned Single Judge of the said Court,
dismissing their Constitutional Petition No.10916 of 1980, has been dismissed. ) '

2. The facts of the case briefly stated are that the appellants who were employees of National Bank
of Pakistan in the matter of Provident Fund, etc., were governed by the National Bank of Pakistan
Employees Provident, Pension and Guarantee Fund, Rules framed under Bye-Law No.8(a)(v) with
the approval of the Central Government. According to this Bye-Law, the bank was 'to contribute
towards the said fund which was credited to the account of the said employees and this fund was to
be administrated and maintained by a Commitice constituted under the said rules. The employees
were entitled to receive the said amount in the said fund alongwith interest at the prescribed rates. It

may also be mentioned here that the service of the employees of National Bank of Pakistan was
pensionable.

3. Qn 30-11-1977, a decision was taken by the concerned authorities for re-structuring of pensionary
retirement benefits of Officers/Executives of the National Bank of Pakistan and Financial Institutions
< .
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“which was embodied in Circular No.77(9)-IFX1/77, paragraphs 1, 2 and 9 of which are relevant for
disposal of this appeal, for the decision thereof revolves around the construction as to its
applicability and scope to the employees: of the financial institutions which are reproduced below in
extenso for facility of ready reference:-- ’ B

"l am directed to say that with a view to providing better social security, it has been decided
to introduce pensions and retirement benefits for the officers/executives of the banks
including the State Bank of Pakistan and financial institutions as have been introduced by the
Federal Government for civil servants. The pension scheme also includes the benefit of
family pension to the officers/executive's wife and or to his children in the case of demise of
the- pensioner. The existing schemes of pension in the case of the National Bank of Pakistan,
Contributory Provident Fund and Gratuity shall be discontinued.

pension. The contribution made by the bank and financial institution towards the
Contributory Provident Fund shall be withdrawn as that service shall now count for the
purpose of pension. The contribution of the officers/executives plus interest thereon standing
in their respective Provident Fund Account shall be transferred and credit to the Provident
Fund Accounts to be established under the new Provident Fund Scheme.

who was entitled to the benefits of Contributory Provident Fund, shall, unless the amount of
the Contributory Provident Fund has been paid to be allowed to opt for the new scheme of
pension, gratuity and provident fund, in lieu of the existing retirement benefits admissible to
him. This option shall be exercised in writing and communicated to the competent authority
within 6 months from the date of the issue of these orders. These officers who do not exercise
and communicate their options for the pensionary benefits sanctioned in this letter within the
prescribed time limit, shall not be entitled to the benefits thereof and shall continue on their
. existing terms. .

Commission on the side of the Federal Government, the existing provisions and any changes
or revision in the rates of scales of pension or gratuity that may hereafter be made by the
Federal Government shall also apply to the officers/executives of banks including the State
Bank of Pakistan and financial institutions."

4. It appears that like others, an option was also sought from the employees of the National Bank
whether they would like to be governed under the old rules or this decision and it appears that they
opted for the said policy decision as a consequence of which the contribution made by the bank
towards the provident fund of its employees was treated to have been surrendered in its favour, as
such, they were held to be not entitled to the said amount. Aggrieved by the act of the respondent-
bank of withholding the payment of that part of the provident. fund which was contributed by it, the
appellants approached the High Court through Constitutional Petition No. 10916 of 1980 which was
dismissed through judgment, dated 12-7-1982 by the learned Single Judge of the said Court against
which ICA filed by them has also been dismissed through the impugned judgment, dated 31-7-1998
against which this appeal by leave is directed.

5. The main burden of arguments presented by Rana Muhammad Sarwar, learned counsel for the
appellants in support of this appeal was that from the policy decision as embodied in the said circular
if read as a whole and in particular paragraphs Nos. 1, 2 and 9 which have been reproduced above, it
is abundantly clear that paragraph 2 of the said circular under which option was required to be given
was applicable only to those employees of financial institutions whose service under the previous
arrangements or the rules was not pensionable. They were required if they wanted to be governed by
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the new policy decision which had the benefit of converting their service as pensiofiable to surrender

the part of the amount in the provident fund contributed by the bank or the financial institutions and
not to those whose service was already pensionable, for in such a case; there in no question of
surrendering the part of the provident fund contributed by the bank.

6. The argument has considerable force. It is clear from a bare reading of the said circular as a whole
that the intention behind taking the same was to provide better social security to the employees of the
financial institutions and it was made clear in the later part of paragraph I that so far as the
employees of the National Bank were concerned, the existing schemes of pension, contributory fund
and gratuity shall be discontinued. It is, therefore, clear from this part of the said paragraph that the
existing schemes of pension, contributory fund and gratuity in respect of the employees of National
Bank were discontinued by their own operation, as such, it was not dependent upon the exercise of
option by them in their favour. The argument of learned counsel for the appellant that such
employees as a matter of fact were, left with no choice but to accept that from 30-11-1977, their
previous', scheme as to gratuity had become inoperative and they were' automatically governed by
the said scheme embodied in the circular, has force as a consequence of which they-could not be,
| deprived of the right to receive the amount available in their provident fund account on 30-11-1977
| alongwith interest up to the date of payment whether it was contributed by them or the bank.

7. The legal consequence of latter part of paragraph 1 that the old scheme of pension, provident fund,
etc., previously applicable to employees of National Bank of Pakistan became operative from
30-11-1977 was the closure of the provident fund account within the contemplation of rule 23 of the
relevant rules which reads as under:--

"23. The administrators shall have power to close the Fund at any time if they consider such a.course
advisable or necessary, in which event the Fund shall be divided amongst the members by payment
to each member of such sum as may be standing to his credit at the time of such closure."

8. This being the position, the employees of the National Bank were entitled to receive whole of the
amount accumulated in their account of provident fund (total amount of contribution made by them
and the bank alongwith interest up to the date of payment), therefore, the act of withholding the
payment of that part of the amount available in the said account which was contributed by the bank
was illegal and without lawful authority and could not be sustained. '

9. The argument of learned counsel for the respondent-bank that as per paragraph 2 of the policy
decision reproduced above that an option was to be given by all the employees of the financial
institutions whether they would like to opt for the new scheme or the previous one and in case the
option was given in favour of the said policy decision by operation of the said paragraph, they had to
surrender the amount in the provident fund contributed by the National Bank has, no substance.

10. We have also observed that the judgments of the High Court in the Constitutional petition and
ICA proceeded mainly upon the assumption that since option under paragraph 2 of the decision had
been given, therefore, the appellants had to surrender the amount of contribution made by the bank.
It has altogether been ignored that this paragraph is not independent but it is to be read in
conjunction with the entire policy decision embodied in the said circular and in particular
paragraph-9 thereof. In paragraph 9, it has been clearly stated that option was to be given by those
employees whose service was not pensionable to convert the same as pensionable in lieu of giving
up of their right to receive that part of the provident fund contributed by the financial institutions as
such, paragraph-2 was applicable only to such employees.

11. Learned counsel for the respondents when faced with this difficulty tried to overcome it by

arguing that. the service of the employee of the National Bank though was pensionable but it was less
favourable in that upper limit of amount of pension had been fixed and family pension was not
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available, therefore, in respect of these two matiers, the policydecision was more favourable as
compared to the previous scheme, as such, they also had to exercise option to get these benefits on
surrendering the. part of the provident fund contributed by the bank in the same manner as was
required to be exercised by those whose service was not pensicnable. -

12. The argument though appears to be ingenuous but found to be not tenable on close scrutiny. As
has already been observed in the concluding portion of paiagraph-1, it was by operation of the new
scheme itself that previous scheme of pension and provident fund, etc. was made inoperative qua the
employees of National Bank on the assumption that the said decision as to exercise of option and
surrender of amount of provident fund was not applicable, to them as their service was already
pensionable. If that was the intention, as argued, it could have been expressed in.clear terms in the
decision itself. The same having not been done, therefore, as per terms of the' circular, this argument
cannot be raised. :

13. Before parting with the judgment, it may be observed that according to the well-established rules,
such instruments are to be constructed keeping in view the real intention behind them for taking such
decision which should be explored by scrutiny of the attending circumstances and in particular the
instrument as a whole. It is clear from the circular that the decision-was taken to provide better social
security to the employees of the financial institutions and in the case of ?employees of National Bank
of Pakistan whose service was already pensionable, they were given benefit to the same as per its
own force. There is no possibility of even entertainment of any doubt as to its applicability to them
qua the entitlement to receive the entire amount accumulated in their provident fund account on
30-11-1977 at the time of closure of the said amount whether contributed by them or the bank with
interest up to the date of payment to which no legal exception can be taken.

14. The next question which arose during the hearing of arguments was whether benefit of this
interpretation as to construction of the said policy decision should be restricted to the appellants or
the same should go to all the employees as a class who were deprived of their right to get the amount
in the provident fund as available on 30-11-1977 alongwith interest till the date of payment which
engaged our serious consideration on which we heard learned counsel for the respondent-bank who
opposed the extension of benefit thereofto other employees.

15, In the case of Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of
Pakistan and others (1996 SCMR 1185), in such circumstances, benefit was extended to all the
persons falling in the same category, therefore, in order to do complete justice. we hereby hold that
all those employees of the National Bank of Pakistan covered by the circular are entitled to receive
whole of the amount available in the provident fund account as on 30-11-1977 contributed by them
and the bank. '

'16. For the foregoing reasons, this appeal is accepted, judgment, dated 31-7-1998 passed in ICA by
the Division of the High Court and, dated 12-7-1982 of the learned Single Judge of the said Court are
hereby set aside, the appellants and the other employees of the bank as observed above shall be paid
the amount available in their provident fund account inclusive of the contribution made by the bank
as on 30-11-1977 alongwith interest up to the date of payment.

17. No order as to costs.

M.B.A./A-

..................................................................

Appeal accepted.
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Present: Javed Igbal, Sayed Zahid Hussain and Mubhammad Sair Ali, JJ

[Supreme Court of Pakistan]

STATE BANK OF PAKISTAN and others----Petitioners

Versus

Mst. MUMTAZ SULTANA and others-Respondents

Civil Petitions Nos.123-K and 179-K of 2007, decided on Sth August, 2009.

(Against the order dated 14-11-2006 and 26-1-2007 of the High Court of Sindh, passed in C.P.
No.D-969 of 2005 and C.P. No.1683 of 2006 respectively).

(a) Censtitution of Pakistan (1973)~-

----Arts. 25, 189, 190 & 185(3)---Civil Service---Voluntary Golden Handshake Scheme
(VGHS) floated by State Bank of Pakistan through Circular No.7 of 1997, dated 23-10-1997
for getting voluntary retirement by its employees---Exercise of option for retirement by
petitioners under such scheme-Non-payment of pensionary/retirement benefits claimed by
petitioners on basis of earlier judgments, passed, by Supreme Court in cases filed against the
employees/Bank by other employees---High Court accepted petitioners' constitutional
petition---Plea of Bank that petitioners were not party to earlier litigation before Supreme
Court; and that petitioners had approached High Court with delay---Validity---State Bank
being a statutory public body was obliged to have redressed grievances of its employees
instead of relegating them to seek remedy from courts---Declaration of Supreme Court in such
Jjudgments about legal status of such scheme was not for one segment of employees, but was
for one and all falling within its purview---Benefits accruing from legal position stated in such
judgments would be given to those, who were not party before Supreme Court---Bank was
party to earlier litigation, thus, was obliged to implement such judgments in letter and spirit
and apply to all those falling within such Scheme---Petitioners (non-parties) became entitled to
benefits the moment Supreme Court in its earlier judgments interpreted such scheme and laid
down principles as to its import and efficacy---Bank had not treated petitioners justly, fairly
and in consonance with such judgments of Supreme Court---Judgments of Supreme Court,
unless reviewed, would have binding force---Such previous judgments of Supreme Court had
remained intact---Petitioners could not be knocked out on principles of laches---Impugned
order was just and fair---Supreme Court refused to grant leave to appeal in circumstances. ?

Abdul Qadir Ismail and others v. State Bank of Pakistan 2001 SCMR. 884; Khyber Zaman and
others v. Governor, State Bank of Pakistan, Karachi and others 2005 SCMR 235; Muhammad
Mubeen-us-Salam and others v. Federation of Pakistan through Secretary, Ministry of Defence
and others PLD 2006 SC 602; Muhammad Sohail and 2 others v. Government of N.-W.F.P. and
others 1996 SCMR 218; Pir Bakhsh and others v. The Chairman, Allotment Committee and
Others PLD 1987 SC 145; Hameed Akhtar Niazi v. The Secretary, Establishment Division,
Government of Pakistan and others 1996 SCMR 1185; Tara Chand and others v. Karachi Water
and Sewerage Board, Karachi and others 2005 PLC- (C.8.) 368; Zulfigar-ul-Husnain and 19
others v. Oil and Gas Development Corporation 2003 SCMR 1115; The Chairman, District
Screening Committee, Lahore and another v. Sharif Ahmad Hashmi PLD 1976 SC 258; The
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- Chairman, PIAC and others v. Nasim Malik PLD 1990 SC ~Fazal Elahi Siddiqi v. Pakistan
through Secretary, Establishment Division and 2 others PLD 1990 SC 692; Anwar Hussain v.
Agricultural Development Bank of Pakistan and others PLD 1984 SC 194; The Principle, Cadet
College, Kohat and another v. Muhammad Shoab Qureshi PLD 1984 SC 170; Juma Khan and
others v. Mst. Bibi Zenaba and others PLD 2002 SC 823; Sheikh Mahmud Ahmed v. Azad
Government of the State of Jammu and Kashmir through Chief Secretary, Muzaffarabad PLD
1987 SC (AJ&K) 21; Muhammad Baran and others v. Member (Settlement and Rehabilitation),
Board of Revenue, Punjab & others PLD 1991 SC 691; Haji Behram Khan v. Abdul Hameed
Khan Achakzai and others PLD 1990 SC 353; Muhammad Yaqoob v. The Chief Settlement and
Rehabilitation Commission, Lahore and others 1988 SCMR 563; Civil Appeal No.558 of 2008;
Chief Executive, Progressive Paper Limited/The Chairman, National Press Trust, Islamabad v.
Syed Asad Abbas and others 2007 PLC (C.S.) 340 and Aamir Ikram and 10 others v. District
Health Officer, Vehari and others 2003. PLC (C. S.) 488 ref. '

Chairman Pakistan Railways, Lahore v. Muhammad Latif and others 1984 SCMR 286; Khawaja
Abdul Hameed Nasir and others v. National Bank of Pakistan and others 2003 SCMR 1030;
Volume-V of Constitution of India by Dr. Durga Das Basu, Eighth Edition p.5958; Messrs Pfizer
Laboratories Limited v. Federation of Pakistan and others PLD 1998 SC 64; Messrs Shiv Shanker
Dal Mills and others v. State of Haryana and others and others AIR 1980 SC 1037; Judicial
Review of Public Actions Vol. II at pp.521 and 533; Pir Bakhsh and others v. The Chairman,
Allotment Committee and others PLD 1987 SC 145 and Messrs Army Welfare Sugar Milis Ltd.
and others v. Federation of Pakistan and others 1992 SCMR 1652 rel.

{b) Constitution of Pakistan (1973)-—

----Art. 199---Civil Procedure Code (V of 1908), 0.XX, R.1---Constitutional petition decided
by High Court after long time of its hearing---Validity---High "Court had duly considered all
essential aspects of case---Such delay would not have effect on impairing correctness, legality
and efficacy of impugned judgment in circumstances.?

Khalid Anwar, Senior Advocate Supreme Court for Petitioners (in both cases).

Fakhruddin G. Ibrahim, Senior Advocate Supreme Court for Respondents Nos.1-43, 92, 101 (in
C.P. No.123-K of 2007). ‘

Abdul Raheem Bhatti, Advocate Supreme Court for Respondents Nos.44-91, 102-104 (in C.P.
No.123-K of 2007). '

Fakharuddin G. Ibrahim, Senior Advocate Supreme Court for Respondents Nos.1-495 (in C.P.
No.179-K of 2007).

Abdul Raheem Bhatti, Advocate Supreme Court for Respondents Nos.496-979 (in CP.
No.179-K of 2007). .

Date of hearing: 5th August, 2009.

JUDGMENT

SAYED ZAHID HUSSAIN, J.--- Mumtaz Sultana and others had filed petition (C.P.No.D-969
of 2005) under Articles 199 and 187 read with Articles 2-A, 4, 25, 37 and 38 of the Constitution
of Islamic Republic of Pakistan, 1973 for extending the retirement/pensionary benefits to them
as per the judgment of this Court dated 29-4-2004. The petition was decided by the learned
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Division Bench of the High Court of Sindh;, Karachi on 14-11-20 1ssuing direction that "the
pensionary benefits of the predecessors-in-interest of the petitioners would be calculated as of
15-12-1997 and consequently the petitioners given the same in accordance with the decisions of
the Honourable Supreme Court in the various C.P.L.As. referred to above." This judgment has
been assailed through C. P. L. A. No.123-K of 2007 seeking leave to appeal there against.
Likewise, Jamil Akhtar Siddiqui and others filed a petition (C. P. No. D-1683 of 2006) for almost
a similar relief. The said petition was thereafter decided by the learned Division Bench of the
High Court of Sindh on 26-1-2007 with reference to the decision in C.P.No.D-969 of 2005.
C.P.N0.179-K of 2007 has been filed there against for leave to appeal.

2. The respondents in these petitions, who were petitioners before the High Court, were either
the employees or widows of deceased employees. The petitioner bank will be hereafter referred
1o as the "Bank" and the respondents as the "Employees". Due to the identity of the subject-
matter and the controversy involved, the petitions have been fixed together and heard as such,
which will stand disposed of through this judgment.

3. On 23-10-1997, Voluntary Golden Handshake Scheme (VGHS) was floated by the Bank
through Circular No.9 of 1997. Hundreds of employees exercised the option thereunder within
the prescribed period and were informed that they would be relieved from their duties w.e.f.
1512-1997. Disputes started cropping up leading to the litigation about the efficacy, applicability
and implementation of the scheme. According to Mr. Khalid Anwar, the learned Senior Advocate
Supreme Court, the first judgment on the issue by this Court was of 2-4-2001 in C. P. No.12 of
2001 to 63 of 2001 etc. Abdul Qadir Ismail and others v. State Bank of Pakistan 2001 SCMR 834
under which the pensionary benefits were to be calculated by taking into account the period
between 1-12-1997 io 15-12-1997. The second judgment brought to our notice is dated
19-11-2002, wherein the Bank was directed to calculate the pensicanry benefits of the
"petitioners and other employees", who had opted for Voluntary: Golden Handshake Scheme on
the basis of last pay drawn. The third judgment on the subject was of 29-4-2004, Khyber Zaman
and others v. Governor, State Bank of Pakistan, Karachi and others 2005 SCMR 235, whereby
pensionary benefits/retirement benefits were ordered to be paid to the petitioners by calculating
all the retirement/financial benefits on the basis of last pay drawn after treating the date of
retirement as 15-12-1997. The fourth judgment in the matter was dated 3-2-2005, when they
were directed to approach the bank for relief and in case of denial, to approach the proper forum.
The fifth judgment cited by the learned counsel is of 3-2-2005, which is order of ‘'withdrawal of
the petitions, with a, view to first approach the Bank for relief and then to approach the proper
forum if they were dissatisfied with the ensuing order of the Bank. The object of the learned
counsel to state these developments and point out these successive judgments by this Court was
to show that the scope of relief and benefit continued successively varying; and that such a
benefit could only be given to the petitioners before the Court and non-parties were not entitled
to such a benefit. The representations filed by the employees did not prove fruitful and appeals
filed by them before Federal Service Tribunal were hit by the judgment in Muhammad Mubeen-
us-Salam and others v. Federation of Pakistan through Secretary, Ministry of Defence and others

PLD 2006 SC 602. They then filed the above-mentioned petitions before the High Court of
Sindh.

4. After stating the object and purpose of floating Voluntary Golden Handshake Scheme that it
was; "In order to survive as the leading policy making institution of the country it had to
restructure and modernize as an institution and customize its policies to cater to its own
workforce. The SBP introduced several initiatives one of whom was to offer an Honourable exit
to its redundant employees vide, its Voluntary Golden Handshake Scheme 1997 ("the Scheme")
which was introduced by way of Circular No.9 of 1997 dated the 23rd day "of October, 1997."
He informs us that the employees, who had voluntarily opted for retirement have continuously
engaged the Bank in litigation by making unwarranted belated claims, having enormous financial
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implications. According to the learned counsel the "Employees” here}
benefits as they were not party before this Court in the judgments referred to above. He invoked
the bar of limitation that stood in their way in filing the petitions before the High Court, which
suffered from laches but the High Court has by disregarding these aspects granted relief to them.
It is contended that through the second judgment, the scope of benefit was extended to the
"petitioners and other employees" but in the later judgments there is no mention of "other
employees” which means that only the petitioners were entitled to such benefits. Distinction
between a judgment in-rem and judgment in-personam is being highlighted to contend that since
the employees were not parties in the earlier round of litigation before this Court, the benefit of
the judgment could not be extended to them. Reference in this context is being made to Article
55 of Qanun-e-Shahadat Order, 1984. He has cited Muhammad Sohail and 2 others v.
Government of N.-W.F.P. and others 1996 SCMR 218, [which highlighted the distinction in
judgment in-rem and judgment in-personam with reference to an earlier judgment in Pir Bakhsh
and others v. The Chairman, Allotment Committee and others PLD 1987 SC 145], Hameed
Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996
SCMR 1185, [in this case it was held that the benefit of the judgment of Service
Tribunal/Supreme Court could be extended to those civil servants who were not party to the
litigation, the judgment in Muhammad Sohail's case, supra, was given on 31-10-1995 by Ajmal
Mian, J (as his lordship then was) whereas in Hameed Akhtar Niazi's case which was decided on
24-4-1996, the author of the judgment was the same Honourable Judge, Chairman Pakistan
Railways, Lahore v. Muhammad Latif and others 1984 SCMR 286, [Shafi-ur-Rehman, J., (as he
then was) had held that the benefit of determination made by the Court could not be denied to a
non-party to the litigation], Tara Chand and others v. Karachi Water and Sewerage Board,
Karachi and others 2005 PLC (C.S.) 368, {the same principle reiterated as in Hameed Akhtar
Niazi's case], Zulfiqar-ul-Husnain and 19 others v. Oil and Gas Development Corporation 2003
SCMR 1115, The Chairman, District Screening Committee, Lahore and another v. Sharif Ahmad
Hashmi PLD 1976 SC 258, The Chairman, PIAC and others v. Nasim Malik PLD 1990 SC 951,
Fazal Elahi Siddigi v. Pakistan through Secretary, Establishment Division and 2 others PLD 1990
S.0 692, Anwar Hussain v. Agricultural Development Bank of Pakistan and others PLD 1984 SC
194, [in this case and the case of The Principle, Cadet College, Kohat and another v. Muhammad
Shoab Qureshi PLD 1984 SC 170, the status of the employees of non-statutory organizations qua
writ jurisdiction was examined]. His contention is that the petitions also deserved to be
dismissed as the same were not maintainable in view of Article 212 of the Constitution of
Islamic Republic of Pakistan, 1973. The delayed pronouncement of judgment by the learned
High Court has also been brought to our notice with reference to the provisions of rule 1 of
Order XX, C.P.C. and Juma Khan and others v. Mst. Bibi Zenaba and others PLD 2002 SC 823,
Sheikh Mahmud Ahmed v. Azad Government of the State of Jammu and Kashmir through Chief
Secretary, Muzaffarabad PLD 1987 SC (AJ&K) 21. .

5. Mr. Fakhruddin G. Ibrahim, the learned Senior Advocate Supreme Court for the employees
has pleaded for the dismissal of the petition emphasizing that jurisdiction under.Article 185(3) of
the Constitution of Islamic Republic of Pakistan, 1973 is discretionary and since the equity is
against the Bank, it is not a fit case for grant of leave. According to him, the judgment of the
High Court is just and fair, which redressed the grievance of the Employees, by giving them the
benefits about which this Court had already given its verdict. It is contended that a-public
institution like State Bank of Pakistan, should not have denied the benefit to its employees; and
that in the judgment dated 29-4-2004, the use of the word "petitioners" did not necessarily mean
the exclusion of "other employees". He also invokes the provisions of Article 25 of the
Constitution of Islamic Republic of Pakistan, 1973 to contend that the State Bank of Pakistan
should not have made discrimination inter-se the Employees. According to the learned Counsel
though the Employees were not party before this Court in the earlier rounds yet they have rightly
been given relief by the High Court and that this Court has also got the power of doing complete
Justice under Article 187 of the Constitution of Islamic Republic of Pakistan, 1973. He has cited

o
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Muhammad Baran and others v. Member (Settlement and Rehabilitatio ard of Revenue,

Punjab and others PLD 1991 SC 691, [in this case the leave already granted was withdrawn],

Haji Behram Khan v. Abdul Hameed Khan Achakzai and others PLD 1990 SC 353, Muhammad
Yagoob v. The, Chief Settlement and Rehabilitation Commissioner, Lahore and others 1988

SCMR 563, and an unreported judgment dated 11 and 12-6-2008 passed in Civil Appeal No.558

of 2008. :

Co~~ete Cyse Judgment

6. Mr. Abdul Raheem Bhatti, the learned Advocate Supreme Court, contends that earlier
judgments were implemented by the Bank irrespective of the fact whether Employees were party
before the Court or not and that it was only the later judgment, which was not being
implemented on the plea of their being non-party. He has cited Khyber Zaman and others v.
Governor, State Bank of Pakistan, Karachi and others 2005 SCMR 235, Abdul Qadir Islamil and
others v. State Bank of Pakistan and others 2001 SCMR 884, Khawaja Abdul Hameed Nasirand
others v. National Bank of Pakistan and others 2003 SCMR 1030, [following Hameed Akhtar
Niazi's case the benefit was extended to all the persons failing in the same category and covered
by the circular], Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of
Pakistan and others 1996 SCMR 1185, Chief Executive, Progressive Paper Liinited/The Chairman,
National Press Trust, Isiamabad v. Syed Asad Abbas and thers 2007 PLC (C.S.) 340 and Aamir
fkram and 10 others v. District Health Officer, Vehari and others 2003 PLC (C.S.) 488, [in this case it
was observed that similar relief had been granted by the Court earlier to other employees, the
employees approaching the Court later on could not be denied the same relief].

7. There is no denial of the fact that the “employees' had been in the service of the Bank, who opted
for retirement under the Golden Hand Shake Scheme; and also that disputes started cropping up
about the import, effectiveness and implementation of the said scheme. In the first judgment (ibid)
the matter was decided about the relevant period i.e. 1-12-1997 to 15-12-1997 in the year, 2001. In
the second judgment, the direction made by this Court was "to caleulate the pensionary benefits of
the petitioners and other employees who had opted for Voluntary Golden Handshake Scheme and the
payments already made shall be adjusted." It was in the year, 2002. In the third judgment, the
decision was made in the year, 2004 that "pensionary benefits/retirement benefits shall be paid to the
petitioners by calculating all the retirement/financial benefits on the basis of last pay drawn” as on
15-12-1997. The fourth and fifth judgments ibid were of year, 2005. Non implementation in stricto
sensu by the Bank gave rise to contempt proceedings and the employees were directed to approach
the Bank in the first instance and then to seek remedy before the proper forum, if not satisfied. They
did approach the Bank but were not given the benefit ensuing from the judgment. Their grievance
thus remained un-redressed and thus had to file constitutional petitions in the High Court of Sindh.

8. Undoubiedly, the State Bank of Pakistan is the central Bank of the country vested with multiple
responsibilities and functions as per the statute. It is indeed a statutory public body. It was, its own
duty and obligation to have redressed the grievances of the employees instead of relegating them to
seek remedy from the Courts. Had it, itself given them what was due, as per the legal position
declared by this Court, necessity of approaching the Court would not have arisen. Juristically, there
is distinction between judgment in-rem and judgment in-personam, as adumbrated and highlighted
by the learned counsel for the petitioner. Though such a proposition cannot be disputed yet the
applicability of such a doctrine to the instant case is out of question. Undoubtedly and undisputedly
the State Bank of Pakistan was party before this Court in all the above-referred judgments. The legal
position stated and declared by this Court about the scheme was not for one segment of employees. It
was for one and all, falling within the purview of the Scheme. The ambit of Articles 189 and 190 of
the Constitution of Islamic Republic of Pakistan, 1973 would get attracted with all force. There is no
dearth of precedents where as a result of the legal position stated by the Court benefits accruing,
were given even to those who were not party before this Court. Reference in this context may be
made to Hameed Akhtar Niazi's case (supra), Chairman Pakistan Railways case (supra), Khawaja
Abdul Hameed Nasir's case (supra), and Aamir Ikram's case (supra).
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9. Even in India where by virtue of Article 141 of their Constitutio e law declared by the
Supreme Court is considered to be binding on all Courts the Supreme Court took the view, as per
page 5958 of Volume-V of Constitution of India by Dr. Durga Das Basu, Eighth Edition “the law
declared by the Supreme Court is binding on the State, and, therefore, its officers are bound to follow
it, whether they are parties or not in the litigation”. It may be mentioned that the issue about the
employees not being party to the litigation before this Court looses significance as the Bank itself
was party, who was obliged to follow and implement the judgment in letter and spirit, to one and all.
The effect of the judgment of the Supreme Court cannot be whittled down or washed away on such
premises as are being canvassed by the Bank.

10. Indeed it does not behave that a statutory institution like State Bank of Pakistan should rest its
defence on such flimsy grounds to deny the benefits to those, who had been working for it. In Messrs
Pfizer Laboratories Limited v. Federation of Pakistan and others PLD 1998 SC 64 Ajmal Mian, J, (as
his lordship then was) referred to the observations made in Messrs Shiv Shanker Dal Mills and
others v. State of Haryana and others and others AIR 1980 SC 1037, that the public bodies should
not take the plea of limitation in returning the money to the public nor "a negative plea of alternate
remedy” should be taken; and that in writ jurisdiction "it is perfectly open for the Court, exercising
this flexible power, to pass such order such as public interest dictates and equity projects”. What the
High Court has done in the instant case by accepting the petitions of the employees, is simply to give
effect to the judgment of the Court and redress the grievance of the employees gs they were not
being treated justly and fairly and in consonance with the judgment of this Court. The High Court
rather felt bound by the judgment of the Court and instead of demeaning the same, acted in
compliance of dictates of Article 189 of the Constitution of Islamic Republic of Pakistan, 1973.

11. Justice (Retd.) Fazal Karim in his work "Judicial Review of Public Actions" has dealt with this
subject in Volume-II at pages 512, 521 and 533 and observed:---

"The matter can be looked at as follows. The superior Courts serve, while deciding cases,
two purposes; one, the private purpose of deciding disputes between the parties and
two, the public purpose of making law to ensure uniformity and thereby to ensure
confidence in the administration of justice and in appropriate cases to clarify the law,
the practice and procedures and thereby to help maintain the standards of first instance
Courts and tribunals. As Lord Diplock observed in Hoffmann-La Roche v. Secretary of
State "Although such a decision is directly binding only as between the parties to the
proceedings in which it was made, the application of the doctrine of precedent has the
consequence of enabling the benefit of it to accrue to all other_persons whose legal
rights have been interfered with in relying on the law which the statutory instrument
purported to declare". e

"The classic example of such a decision being binding upon third parties is Cooper v.
Aaron. Although the State of Arkansas was not a party in the historical Brown case, yet
the governor and the legislature of that state were held bound by the Supreme Court's
decision in Brown."

"The use of precedent also promotes equality, namely, the ideal that like cases should be
treated alike, which is one of the most important ingredients of justice. "Like cases must

be decided alike, not only to achieve distributive Justice but primarily to maintain the
certainty”. (underlining by me for relevance and emphasis) :

12. It may be kept in view that while maintaining and observing the distinction between a
judgment in-rem and a judgment in-personam, as highlighted in the premier judgment of this
Court in Pir Bakhsh and others v. The Chairman, Allotment Committee and others PLD 1987
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SC 145, the benefit can still not be denied to the employeesin this case; he petitioner bank

had been a party before this Court, who not only was bound by the judgment but also was
under a legal duty to apply equally to all those falling within the scheme. T

13. A distinction between a benefit and Jiability under a legislative instrument or judgment
cannot also be overlooked. For instance in Messrs Army Welfare Sugar Mills Ltd. and others v.
Federation of Pakisian and others 1992 SCMR 1652, while construing a notification it was
observed that “there is a marked distinction between a notification which purports to impair’
existing/vested rights or imposes new liabilities or obligations retrospectively and a
notification which purports to confer benefit retrospectively”. Thus the principle governing the
issues of liabilities and benefits are not the same. Analogically the employees herein became
entitled to the benefits the moment this Court interpreted the scheme and laid down principles
as 1o its import and efficacy.

14. There is yet another aspect spelt out from the latter judgment dated 3-2-2005 numbered as
4th and 5th. Had the intention of the Court been to restrict the benefit only to the parties to
those cases, the employees (non-parties) would have been non-suited by dismissing their
petitions instead of directing them to approach the Bank for relief and to approach the proper
forum, in case the need so arises. The intention is manifestly clear.

15. According to the learned counsel the judgment was rendered by the learned Judges of the
High Court of Sindh, Karachi after long time of bearing the matter, but this itself does not have
the effect of impairing the correctness, legality and efficacy thereof as all essential aspects of
the matter have been given due care and is reflective of application of mind to the real
controversy. '

16. It cannot be ignored that all the employees have now been granted relief by the High Court
through the impugned judgment. Undoubtedly, the judgment of this Court has the binding force
unless it is reviewed. It has remained intact so far. It has got to be enforced and complied with.
There is no use, rather it will be unjust, if the employees were to be knocked out on the .
principle of laches in approaching the High Court or for availing some other remedy as just
and fair order has been made by the High Court. It will advance the cherished goal of justice
for all, similarly situated. The equity and the justice of the case demands that leave may not be
granted in such a case. '

17. In view of the above, we find no justification. for grant of leave. Leave to appeal is
accordingly declined. The petitions are dismissed.

S.AK./S-
43 /sc???99?909999999999909999999?fmfn99999999?9999909909‘799?9999990999999999999999909

..............................................................................

Leave refused.
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{Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim Jan Khan
and Ch. Ejaz Yousaf, JJ ‘ '

GOVERNMENT OF PUNJAB, through Secretary Education, Civil Seecretariat, Lahore and
others----Petitioners

Versus

SAMEENA PARVEEN and others--—-Respondents

Criminal Petitions Nos.71-L and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-L to 236-L of
2006, decided on 29th April, 2008. .
(On appeal from the judgment, dated 29-1-2008 of the Lahore High Court, Lahore passed in Cr.O.P.

No.370/W and 561/W of 2007, Writ Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766, 11881,
11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 64'3 and 11619 of 2008).

Civil service---

- K
-—--Administration of justice---If a Tribunal or the Supreme Court decides a point of law relating to
the terms and conditions of a civil servant who litigated, and there were other civil servants, who may
not have taken any legal proceedings, in such a case, the dictates of justice and rule of good
governance demand that the benefit of the said decision be extended to other civil servants also, who
may, not be parties to that litigation, instead of compelling them to approach the Tribunal or any other
legal forum-—-All citizens are equal before law and entitled to equal protection of law as per Art.25 of the

Constitution.

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996
SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005

SCMR 499 fol.

Mst. Muggadas Akhtar and another v. Province of Punjab through Secretary Education Department,
Government of Punjab and another 2000 PLC (C.S.) 867 ref. -

Ms. Afshan Ghazanfar, A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Edu(;ation) Punjab for
Petitioners. ‘

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-L and C.P224-L
of 2008). ‘ .

Nemo for other Respondents.

ORDER Mo S araier) oapant

ABDUL HAMEED DOGAR, C.J.—-Through this order we intend to dispose of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525,
11263, 11516, 11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 643
and 11619 of 2008 filed by respondents were allowed and the impugned orders passed by
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petit’ sner/authority were set aside.

{

2. Briefly, stated facts giving rise to the filingof instant petitions are that res nts were appointed as
PTC Teachers during the year 1995/1996 after completion of all legal requirements and they joined their
respective place of posting. After sometime, their appointments were cancelled being bogus vide order
No0.277/E-1, dated 3-4-1998. This order was assailed before learned Lahore High Court, Lahore and -same
was declared to be without lawful authority in the case reported as Mst. Muqqadas Akhtar and another v.
Province of Punjab through Secretary Education Department, Government of Punjab and another 2000
PLC (C.S.) 867. The relevant paragraph is reproduced as under:--

"Consequently the petitioners are declared to be in service and the action of the
Headmasters/Incharge of the Schools stopping the petitioners from performance of their duties as
PTC Teachers on the basis of the above said impugned order, is declared to be without lawful
authority. It is, however, clarified that the department is at liberty to proceed against petitioners, if
so desired, on individual basis under the relevant law and under the Punjab Civil Servant
(Efficiency and Discipline) Rules, 1975."

In view of above judgment, the respondents were absolved of the charges of bogus appointments. But later
on once again the services of respondents were terminated vide order, dated 3-8-2005, which order was
challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said
writ petition was allowed vide judgment, dated 11-12-2006 and the impugned order, was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which
was also allowed vide judgment, dated 4-9-2006. The said judgment was maintained by this Court in
Civil Petition No.1960-L of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services
of respondents were terminated. Feeling aggrieved they filed above mentioned petitions before the
learned Lahore High Court, Lahore which were allowed vide impugned judgment as stated above.

3.1t is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the
jurisdiction of the learned High Court is barred under Article 212 of the Constitution of Islamic Republic
of Pakistan, 1973 in matters involving determination of terms and conditions of civil servants. She further
contended that the appointments of the respondents were bogus and fake as they were never selected by
the competent authority, therefore the orders of dismissal passed by departmental authority were in
accordance with law, which did not call for any interference by this Court.

4. On the other hand, Mr. S. M. Tayyub, leamed Senior Advocate Supreme Court appearing on behalf of
some of the respondents supported the impugned judgment and contended that appointments of
respondents had taken place in accordance with rules and prescribed procedure. They submitted their
applications in pursuance of advertisement of the posts of PTC Teachers. They passed the required test
and were appointed by the competent authority. According to him, the respondents were in service for
about 9-10 years and during this period no objection was raised, and subsequently on vague allegations
they were dismissed from service. He further contended that cases of respondents were at par with Mst.
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L. of 2006 vide judgment,
dated 2-11-2006. : '

5. We have considered the arguments of both the parties and have gone through the record and
proceedings of the case in minute particulars. The matter has already been decided by this Court in the
case of Mst. Naseem Akhtar (supra), and it has been held that the appointment orders of the
respondents as PTC Teachers were genuine. It was held by this Court in the case of Hameed Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR 1185
that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil
servant who litigated, and there were other civil servants, who may not have taken any legal
proceedings, in such a case, the dictates of justice and rule of good governance demand that the
benefit of the said decisigp be extended to other ciyilfREIER %ﬁqmwho may not be parties to that
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litigz+ion instead of compeNipg thepr'to dpprdach the Tribunal or any other legal forum This view -
was ieiterated by this Court in the case of Tara Chand and others v. Karachi Water and Sewerage
Board, Karachi and others 2005 SCMR 499 and.it was held that according to Article 25 of the

Constitution of Islamic Republic of Pakistan, 1973 all citizens are equal before law and entitled to
equal protection of law. : . 4

6. In this view of the matter, we are of the view that no ground for interference in the impugned

judgment is made out. Accordmgly, the petitions being devoid of force are dlsmlssed and leave to
appeal refused.

e

M.B.A./G-13/SC ' ' Petitions dismisse
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?05S CMR 499
[Supreme Court of Pakistan]

Present: Nazim Hussain Siddiqui, C.J., Javed Iqbal and Abdul Hameed Dogar, JJ
TARA CHAND and others-—Petitioners

Versus

KARACHI WATER AND SEWERAGE BOARD, KARACHI and others-—-Respondents

Civil Review Petition No.259 of 2002, Civil Miscellaneous Applicétions Nos.874 and 875 of 2001 in
Civil Appeal No. 1235 of 2000, decided on 14th Deqember, 2004.

(On review against the judgment of this Court, dated 14-5-2002 passed in Civil Appeal No. 1235 of
2000). .

| (a) Constitution of Pakistan (1973)—

----Arts. 185, 188 & 25---Supreme Court Rules 1980, O.XXXI1I, R.5--Civil Procedure Code (V of 1908), -
O.XLI, R.33---Review petition--Civil service---Contentions of the petitioner were that neither notice
about grant of leave to appeal by the Supreme Court nor that of ex parte order by the Supreme Court was
served upon him; that he was one of the petitioners who impugned the departmental orders of
retrenchment and termination before the High Court, which were set aside to appeal by the Supreme
Court; that the moment he came to know about the decision of the Supreme Court, he had approached the
Court and filed Civil Review Petition well within time and that though he was a non-appealing party in
the appeals, yet he was entitled to the same relief on the basis of principle of equality---Validity---Held,
since the services of all such persons were dispensed with by, single order, as such, there was no
distinction between their case and that of the appellants and was identical on all fours---When Tribunal or
Court decides a point of law relating to the terms of service of a civil servant which covered not only the
case of civil servants who litigated, but also of other civil servants, who might have not taken any legal
proceedings, the dictates of justice and rule of good governance demand that the benefit of the decision be
extended to other civil servants, who might not be parties to the litigation instead of <compelling them to
approach the Tribunal or any other legal forum--Article 25 of the Constitution was also explicit on the
point that all citizens were equal before law and were entitled to equal protection of law. x

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996
| SCMR 1185; Abdul Hameed Nasir and others v. National Bank of Pakistan and others 2003 SCMR 1030;
j Hakim Muhammad Nabi Khan and 2 others v. Warasatullah through Legal Representatives 1987 SCMR

1698; Province of Punjab through Collector Bahawalpur, District, Bahawalpur and others v. Col. Abdul
Majeed and others 1997 SCMR 1692 ref.

i (b) Judgment in personam—-
----Definition.
A judgment determining the rights of

affecting the status of persons or thing,
They include all judgment for money.

persons inter se in or to any money or property in dispute, but not
s or determining any interest in property except between the parties.

Normally a judgment binds only those who are

parties to it. Such judgments are known as Judgments in
personarn,
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A judgment in personam détermines the rights of the parties inter se to or in the subject-matter in dispute,
whether it be corporeal property of any kind whatever or a liquidated or unliquidated demand, but does
not affect the status of either persons or things, or make any disposition of property, or declare or
determine any interest in it except as between the parties litigant. Judgments in personam include all
Jjudgments which are not judgments in rem, but as many judgments in the latter class deal with the stains
of persons and not of things, the description “Judgment utter parties" is preferable to "Judgment in
personam’. ) ‘ :

A judgment against a particular person, as distinguished from a judgment against a thing or a right or
status.

The Oxford Companion to Law by Dawid M. Walker; K.J. Aiyar's Judicial Dictionary (10th Edition

1988); Words and Phrases legally defined (Vol: 3 I-N) and Black's Law Dictionary with pronunciations -

(6th Edition) ref.
(¢) Judgment in rem-—
----Definition.

A legal determination binding not only the parties but all persons. It applies particularly to judgments in
Admiralty, declaring the status of a ship, matrimonial causes, grants of probate and administration and
condemnation of goods by a competent Court.

A judgment which gives to the successful party possession or declaration of some definite tight which
right is available against the whole world.

A judgment in rem may be defined as the judgment of a Court of competent jurisdiction determining the
status of a person or thing, or the disposition of a thing (as distinct from the particular interest in it of a
party to the litigation). ‘Apart from the application of the term to persons, it must affect the res in the way
of condemnation, forfeiture, declaration of status or title or order for sale or transfer.

An adjudication pronounced upon the status of some particular thing or subject-matter, by a Tribunal,
having competent authority is judgment in rem, It is founded on a proceeding instituted against or on
something or subject-matter whose status or condition is to be determined or one brought to enforce a
right in the thing itself. It operates upon the property. It is a solemn declaration of the status of some
person or thing. It is binding- upon all persons insofar as their interests in the property are cpncerned.

The Oxford Companion to by Dawid M. Walker; K.J. Aiyar's Judicial Dictionary (10th Edition 1988);

Words and Phrases legally defined (Vol: 3 I-N) and Black's Law Dictionary with pronunciations (6th
Edition) quoted.

Syed Iftikhar Hussain Gillani, Senior Advocate Supreme Court for Petitioner {(in Civil Review Petition
No0.259 of 2002).

Ibrar Hussain, Advocate Supreme Court for Respondents (in Civil Review Petition N0.259 of 2002).

M. Bilal, Senior Advocate Supreme Court and Ch. Akhtar Ali, Advocate-on-Record for Applicants (in
Civil Miscellaneous Applications Nos.874 and 875 of 2001).

]
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Judgments in personam or inter partie!E ¢ those which determine the rights of parties inter se to or in the
». bject-matter in dispute, whether it be corporeal property of any kind whatever or a liquidated or un
liquidated demand, but do not affect the status of either persons or things, or make any disposition of

property or declare or determine any interest in it except as between the parties litigant. They include all
judgments which are not judgments in rem.
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v zar Hussain, Advocate Supreme Courtfor, Réspondents Nos. 1-3 (in Civil Miscellaneous Applications

Nos.874 and 875 of 2001).

Raja Abdul Ghafoor, Advocate-on-Record for Respondents Nos.4-5 (in Civil Miscellaneous Applications
Nos.874 and 875 of 2001). )

Date of hearing: 14™ December, 2004.

ORDER

ABDUL HAMEEILJ DOGAR, J.—The background leading to the filing of the above mentioned matters
are that about 130 employees of Karachi Water and Sewerage Board including petitioner Tara Chand (in
Civil Review Petition N0.259 of 2002) and applicants, namely, Muhammad Haneef, Bashir Ahmad,
Muhammad Dawood and Asadullah Saher (In Civil Miscellaneous Applications Nos.874 and 875 of
2001) challenged the orders, dated 11-7-1998, 18-7-1998 and 20-7-1998 passed by Vice Chairman about
retrenchment and termination of their services through Constitution Petition No.D-1151 of 1998 before
the learned High Court of Sindh at Karachi. The said petition was dismissed vide judgment, dated
4-6-1969 by the learned Division Bench of High Court of Sindh, Karachi. The said, judgment was
challenged in Civil Petition Nos.352-K, 396-K and 464-K of 1999. in which leave to appeal was granted
and the appeals were numbered as Civil Appeals Nos.1232 to 1235 of 2000. In the aforesaid appeals,
petitioner Tara Chand and applicants, namely, Muhammad Haneef, Bashir Ahmad, Muhammad Dawood
and Asadullah Saher were arrayed as respondents. After grant of leave to appeal, the notices were issued
to them but were not served upon them and an ex parte order was passed by the Assistant Registrar (Civil)
against them on 13-3-2001. However, above appeals were heard and allowed by this Court vide judgment,
dated 14-5-2002 and the orders, dated 11-7-1998, 18-7-1998 and 20-7-1998 passed by-the Vice Chairman
of the Board were set aside and were declared without lawful authority. All the appellants therein were
reinstated in service. .

2. On coming to know about the above decision, petitioner Tara Chand along with Javed Hussain,
Muhammad Shah, Kanyolai, Muhammad Hanif Shaikh, Abdul Shakoor, Mujahid Hanif and Muhammad
Igbal Palejo filed Review Petition No.259 of 2002 on 11-6-2002 wherein they urged that in fact they were
respondents in the aforesaid Civil appeals but were not served, as such, ex parte order passed against them
in their absence be set aside and they may be allowed- the same relief as granted to appellants.

3. However the aforesaid Civil Review Petition was returned by Assistant Registrar (Civil) on 13-3-2001
to the Advocate-on-Record with the objection that the same was not entertainable under Order XX VI rule
6 of Supreme Court Rules, 1980 as the counsel who had drawn this review petition did not appear and
argue the case in the above mentioned appeals. The said order was challenged through Civil
Miscellaneous Appeal No.42 of 2003 under Order V rule 33 of Supreme Court Rules, 1980; which was
allowed only to the extent of petitioner Tara Chand were as against others, it was dismissed for
non-prosecution by a learned Judge in Chambers, vide order, dated 20-11-2003. Petitioner Tara Chand
filed amended review petition whereas applicants, namely, Muhammad Haneef,, Bashir Ahmad,
Muhammad Dawood and Asadullah Saher moved Civil Miscellaneous Application No.874 of 2001 for
setting aside the order, dated 13-3-2001 as Civil Miscellaneous Application No.875 of 2001 for
transposition from the side of respondents to the side of appellants.

4. We have heard Messrs Syed Iftikhar Hussain Gillani, learned Senior Advocate Supreme Court for
petitioner, M. Bilal, Senior Advocate Supreme Court for applicants and Messrs Ibrar Hussain and Raja

Abdul Ghafoor, learned Advocates Supreme Court for the respondents and have gone through the record
and proceedings in minute particulars.

5. Syed Iftikhar Hussain Gillani, learned Advocate Supreme Court, contended that in fact petitioner Tara
Chand was arrayed as respondent No.47 in Civil Appeal No.1235 of 2000, According to him, neither
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notice about grant of leave to appeal wér'that of ex parte order, dated 13-6-2001 was served upon him.

: .mittedly, he was one of the petitioners who impugned the departmental orders of retrenchment and
termination before the learned High Court of Sindh, which were set aside in appeal by this Court. The
moment he came to know about the decision, he approached this Court and filed above mentioned civil
review petition well within time. Though he is a non-appealing party in the aforementioned appeals, yet is
entitled to the same relief on the basis of principle of rule-of equality. In support, he relied upon the case

of Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others
1996 SCMR 1185.

6. Mr. M. Bilal, learned Senior Advocate Supreme Court on behalf of applicants, namely, Muhammad
Haneef, Bashir Ahmad, Muhammad Dawood and Asadullah Saher contended that the applicants were
also the petitioners before the learned High Court of Sindh and had challenged the departmental orders
passed against them. They were also arrayed as respondents Nos. 50, 58, 92 and 104 in Civil Appeal No.
1235 of 2000 before this Court, which was allowed. Their matter is identical on all aspects with those
appellants, therefore, deserves the same relief,

7. On the other hand, Messrs Ibrar Hussain and Raja Abdul Ghafoor, learned Advocate Supreme Courts,
vehemently opposed the above contentions and argued that the judgment of this Court passed in the
- aforesaid civil appeals was in fact Judgment in personam and not in rem, as such, the petitioner and
applicants are not entitled to any relief. According to them, this being a service matter, they should have
approached the Service Tribunal for redressal of their grievance which jurisdiction was not invoked by

them.
. 8. Admittedly, petitioner Tara Chand and applicants, namely, Muhammad Hanéef,” Bashir Ahmad,
Muhammad Dawood and Asadullah Saher had challenged the orders, dated 11-7-1998, 18-7-1998 and
20-7-1998 of their retrenchment and termination along with other petitioners in writ petition before
learned High Court of Sindh. It is also an admitted fact that petitioner and applicants were arrayed as
respondents in Civil Appeal No. 1235 of 2000 before this Court wherein the above said order of learned
High Court was challenged. Since the services of all of them were dispensed with by single order, as such,
' there is no distinction in between their case and that of appellants and is identical on all fours.
9. As to whether impugned judgment is Judgment in personam' or ‘judgment in rem’, it would be
appropriate to reproduce their definitions as defined in various dictionaries:
@ The Oxford Companion to Law by David M. Walker
Judgment in personam.--- A judgment determining the rights of B persons inter se in or fo any
money or property in dispute, but not affecting the status of persons or things or determining any
interest in property except between the parties. They include all judgments for money.
Rem, Judgment in.--- A legal determination binding not only the parties; but all persons. It applies
particularly to judgments in Admiralty, declaring the status of a ship, matrimonial causes, grants of
probate and administration and condemnation of goods by a competent Court.
() K.L Aiyar's Judicial Dictionary (10th Edition 198 8)
' Normally a judgment binds only those who are parties to it. Such judgments are known as
Judgments in personam. '
' Rem, Judgment in.--- A judgment which gives to the successful party possession or declaration of
i some definite right which right is available against the whole world.
: (1) Words and Phrases legally defined (Vol. 3I-N)
' lof 6 "‘“ 13/01/2021, 1:08 pm
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Judgment, In personam.--- A judgrie onam or inter parties are those which determine the
rights of parties inter se to or in the subject-matter in dispute, whether it be corporeal property of
any kind whatever or a liquidated or unliquidated demand, but do not affect the status of either
persons or things, or make any disposition of property or declare or determine any interest in it
except as between the parties litigant. They include all Jjudgments which are not judgments in rem.

A judgment in personam determines the rights of the parties inter se to or in the subject matter in
dispute, whether it be corporeal property of any kind whatever or a liquidated or unliquidated
demand, but does not affect the status of either persons or things, or make any disposition of
property, or declare or determine any interest in it except as between the parties litigant.
Judgments in personam include all judgments which are not judgments in rem, but as many
Judgments in the latter class deal with the status of persons and not of things, the description
"Judgment inter parties" is preferabie to 'Judgment in personam’.

Judgment, In Rem.--- A judgment in rem may be defined as the judgment of a Court of competent
Jurisdiction determining the status of a person or thing, or the disposition of a thing (as distinct
from the particular interest in it of a party to the liti gation). Apart from the application of the term
to persons, it must affect the res in the way of condemnation, forfeiture, declaration of status or
title, or order for sale or transfer. '

(IV)  Black's Law Dictionary with pronunciations (6th Edition).

Judgment in personam or inter parties. A judgment against a particular person, as distinguished
from a judgment against a thing or a right or status. . =

Judgment in rem. An adjudication pronounced upon the status of some particular thing or
subject-matter, by a Tribunal, having competent authority. Booth v. Copley, 238 Ky.23, 140 S.W
2d, 62, 666. It is founded on a proceeding instituted against or on something or subject-matter
whose status or condition is to be determined. Eureka Building and Iran Assn v. Shultz, 139E Kan,
435, 32 P.2d 477, 480; or one brought to enforce a right in the thing itself. Federal Land Bank of
| Omaha v. Jafferson, 229 lowa 1054, 295 N.W. 855, 857. It operates upon the property, Guild v.
Walis, 150 Or. 69, 40 P. 2nd 747, 742. It is a solemn declaration for the status of some person or

thing. Jones v. Teat, Tex Civ. Appellant. 57 S.W. 2d. 617, 620. It is binding upon all persons in so
far as their interests in the property are concered.

10. To further elaborate the above aspect, it would be relevant to refer the case of Hameed Akhtar Niazi
(supra) wherein this Court has held that when Tribunal or Court decides a point of law relating to the
terms of service of a civil servant which covers not only the case of the Civil servants who litigated, but
also of other civil servants, who may have not taken any legal proceedings, the dictates of Justice and rule
of C good governance demand that the benefit of the above judgment be extended to other civil servants,
who may not be parties to the above litigation instead of compelling them to approach the Tribunal or any
other legal forum. This Court in the case of Khawaja Abdul Hameed Nasir and others v. National Bank of
Pakistan and others 2003 SCMR 1030 also extended the benefit to all the persons falling within the same
category in order to do complete justice. To further fortify, reference is made to the case of Hakim
Muhammad Nabi Khan and 2 others Vv, Warasatullah through Legal Representatives 1987 SCMR 1698,
wherein this Court had allowed benefit of relief to non-appearing party of doing complete justice.
Irrespective of above, this Court in the case of Province of Punjab through Collector Bahawalpur, District,
Bahawalpur and others v. Col. Abdul Majeed and others 1997 SCMR 1692, while discussing the
provisions of Order XL1, rule 33, C.P.C. and Order XXXIIT; rule S of the Supreme Court Rules, 1980, has
held at page 1709 as under:---

"Not only this it is now well-settled that under Order XLI, ruie 33, C.P.C., that the High Court and
under Order XXXIII, rule 5 of the Supreme Court Rules this Court, can exercise the appellate
powers in favour of all or any of the respgndents or parties although such respondents or parties
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may not have filed any appeal (}r objectio

11. Irrespective of above case laws, our Constitutional
25 of the Constitution of Islamic Re

entitled to equal protection of law.

: provisions are also explicit. According to Article -
public of Pakistan, 1973, all citizens are equal before.law and are

12. The result, therefore, is that for the reasons stated above, we find force in the contentions of learned
counsel for petitioner and applicants and allow Civil Review Petition No.259 of 2002 and Civil
Miscellaneous Applications Nos. 874 and 875 of 2001. Accordingly, petitioner Tara Chand and

applicants, namely, Muhammad Haneef. Bashir Ahmad, Muhammad Dawood and Asadulah, Saher are

also extended the same relief which has been allowed by this Court on 14-5-2002 in Civil Appeal No.
1235 of 2000. ~ : L

Order accordingly.
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F 1. D 2003 Supreme Court 266
Present: Tanyir Ahmed Khan, Khalil-ul;-Rehman Ramday and Falak Sher; JJ
AAMIR IKRAM and 10 others-—Petitioners |
* Versus
DISTRICT HEALTH OFFICER, VEHARI and others—Respondents
Civil Petitions for Leave to Appeal Nos.2253/L to 2263/L of 2002, decided on 4th December, 2002.

(On appeal from the judgment dated 5-12-2001 of the Punjab Service Tribunal, Lahore, passed in Appeals . |
Nos.543/1999, 544/1999, 553/1999, 544/1999, 556/1999, 557/1999, 559/1999, 564/1999, 568/1999,
1822/1999 and 1823/ 1999 respectively). :

(a) Punjab Service Tribunals Act (X of 1974)--

-.--S. 4---Constitution of Pakistan 1973), Arl. 212(3)—--Terrnination of service---Service Tribunal by
allowing petitioners’ appeals ordered their reinstatement in service, but treated intervening period as
extraordinary leave---Validity---Supreme Court had already granted back-benefits to other employees of
the same Department while accepting their petitions filed against the same impugned judgment---Present
petitioners were party in the impugned judgment of Tribunal and were aggrieved of the same, but had
filed petitions now---Observing thai Department should have been magnanimous enough to have allowed
such benefit to the present petitioners, Supreme Court converted petitions into-appeal and allowed all

back-benefits to the petitioners.
(b) Constitution of Pakistan (1973)-—--

——Art, 212(3)---Petition for leave to appeal---Delay of 146 days. condonation of---Supreme Court out of
impugned judgment had already granted same relief to other employees of the same Department---Delay
in present matter should not come in the way of petitioners for dispensation of complete and substantial |
justice, who were sailing in the same boat. ' , !

Muhammad Anwar Ghuman, Advocate Supreme Court with Ch. Mehdi Khan Mehtab,
Advocate-on-Record for Petitioners.

Dr. Muhammad Abid and Arshad Hussain Bukhari. Law Assistan

or Respondents.

Date of hearing: 4th December. 2002, ‘;:4 :e o> i
got (A ED a Kha n ‘
JUDGMENT . . MOl SUIANCD s
Advacate S8 K07 c&&é‘;““ 29848326
’ . §331-82 : ‘ .
TANVIR AHMED KHAN, J.--Leave (o appeal 1s soa.:gi'lt agaifist the judgment dated 5-12-2001 passed - f

by the Punjab Service Tribunal, Lahore (hereinafter referred to as the Tribunal), whereby the appeals filed
by the petitioners against the termination of their services were accepted. However the intervening period Co
was ordered to be treated as extraordinary leave. ’ : .

This matter was carlier assailed through Civil Petitions Nos.403-L to 425-L of 2002 by Sher Muhammad
Shehzad and others against the same impugned judgment. This Court, through its judgment dated
3.5-2002, accepted the plea raised therein by the aggrieved persons and converted all the above petitions
into appeals and allowed the same by granting them back benefits. The present petitioners were also party
in the aforesaid judgment of the Tribunal and were aggrieved of the same. However, they have now tiled
1A the instant petitions with a delay of 146 days.

13/01/2021, 1:(
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We have given our anxious consideration to the facts and circumstances of the present case. This Court
had already given judgment on 3-5-2002 in the aforesaid petitions, subject-matter of which was the same
as involved in these petitions, and granted back-benefits to those employees in the above petitions. We are
of the view that the department should have been magnanimous enough to have allowed the said benefit
to the present petitioners as well without approaching this Court for which they have iricurred colossal
expenditure by tiling these petitions. It is pertinent to mention over here that earlier exception was taken
to this very judgment by the functionaries of the respondent-department against the reinstatement. order
passed by the Tribunal through Civil Petitions Nos.490-L. 555-L to 587-L of 2002, all which were
dismissed by this Court through judgment dated 26-4-2002.

As far as delay in filing these petitions is concerned we are of the view that in the circumstances of this
case when the same relief has been granted earlier by this Court to the other employees of the same
department out of this very impugned judgment, the delay in this matter shall not come in the way of the
present petitioners for dispensation of complete and substantial justice who were sailing in the same boat.

; .
Resultantly, for what have been stated above, the instant petitions are converted into appeals and the
petitioners are allowed all the back benefits. However, there will be no order as to costs.

|

S.AK./A-361 .
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The departmental representative, who has app€ared today on Court notice, has only opposed the present
petitions on the ground of limitation. : :

13/01/2021, 1:09 pm



http://www.plsbeta.com/LawOnline/law/conteni21.asp7Casedes

Dist. Govt. NWIEFP-Provincial
District Accourts Office Charsadda
Monthly Salary Statement (July-2019)
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Personal Information of Mr BUKHARI SHAH d/w/s of MUZAMMIL . :ff X gl.
$ N t
Personnel Number: 00143276 CNIC: 1710128887459 : ¥
: P .
Date of Birth: 28.08.1960 Loty into Govt Service: 04111987 L ength ofS l;wc
Employment Category: Vocational Permaneat son o d

i
Designation: SENIOR CERTIFIED TEACHER 80001077- DISTRXCT GOVE,RN\'IBMT KHYB

ot
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Pay Scale Type: Civil

BPS: 16
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! RERETI
: Wage type Amount Wage type T Amoﬁnt
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T N g |
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12224 L Adhue Refiet AlL 2017 100y, 3.091.00 2247 | Adhoc Relief AN 2018 10% Ll 75,‘69[00
1 2264 [ Adhoe Reliel Al 2019 10, 5.691.00 2 L 000
i [ !jl{ﬂ; bk
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1 R
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i T T
;( . :' : g o !
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. Dist. Govt. KP-Provincial
District Accounts Office Charsadda
. . Monthly Salary Statement (July-2020)

Personal Information of My BUKHARI SHAH (/w/s of MUZAMDMIEL : '
Personnel Number: 00143276 CNIC: 1710128887439 NTN: 4

"gnx, -‘-i_“
Date of Birth: 28.08.1960 Entry into Govt. Service: 04.11.1987 Length of Service: 2 vears od,Momhs (579 Days
) 3 i-t oy 'q D
Employment Category: Vocational Permanent o 0 : '!'li-"i. i x '
Designation: SENIOR CERTIFIED TEACHER 80001077-DISTRICT GOVERNMERT KHY Bé j‘iu"1 )L
DDO Code: CAGOST-PRINCIPAL GOVERNMENT HIGHER SLCONDA SCHOOL FARNAB CHA RS ADD‘S i . ‘ H
Payroli Section: 001 GPF Section: 001 Cash Center: 11 i ! “ : , .
GPF A'C No: EDU 38813 Interest Applied: Yes GPF Balance: 1:854 46$ 60 ) :1‘, i
Vendor Number: 30259068 - BUKHARI SHAH SCT GHSS TARNAB CHARSADDA il |: e
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 16 Pay§ ge: 26,
RIAT
Wage type Amount Wage tvpe ! 5 ;i i ?F:A;n'()l'mt
0001 | Basic Pay $8.430.00 1000 | House Rent Allowance | c 119 727.00
1210 | Convey Allowance 2005 3.000.00 1947 | Medical Allow 15% (16-22) f . ;i'l 5'2:554.00
2148 [15% Adhoc Relief All-2013 1.340.00 {2199 | Adhoc Relief Aliow @10% | L i fhis 892100
2211 { Adhoc Relief All 2016 10% 4.532.00 2224 | Adhoc Relief All 2017 10% i f HEEN '$43.00
2247 [ Adhoc Relief AN 2018 10%% 5.843.00 2264 | Adhoc Relief All 2019 10% “ f ‘S 843 00
i fh ddids b
Deductions - Generat ; P
g C g
Wage tvpe Amount Wage type t_ s ' | .’A‘mount
3016 | GPF Subscription -3.340.00 __|3501 | Benevolent Fund 1 4l 4800.00
3609 | Income Tax -1.613.00_ 3990 | Emp.Edu. Fund KPK. » 2| 115000
004 TR, Benehits & Death Comp: -630.00 ' . -i ~0.00
A BN
Deductions - Loans and Adyances i ; '., ' -
Loan Description Principal amount | Deduction l' :Balaiice —I
| i T ; i”%”i,‘,{f ; R
Deductions - lncome Tax i ‘e plla-‘ ¢
Payable: 25.802.24 Recovered il JUL-2020: 1.613.00 Exempted: 6450.17 Recov crable: I7 39. 04
; "..“.‘.3[‘.
Gross Pay (Rs.): 93,004.00 Deductions: (Rs.): -6,353.00 Net Pay: (Rs.): i 86,451.00 i, i ’
L., .

Payee Name: BUKHARI SHAH
Account Number: PLS 23724

(2 onre
Bank Details: ALLIED BANK LINITED. 230058 TEHSIL BAZAR TEHSIL BAZAR,

T o veany

Leaves: Opening Balinee: Wwailed: Earned: Balange: i "' )
%- RN e de g
R
Permanent Address: CA T P T _
City: CHARSADDA Domicile: NW - Khyber Pakhiunkhwa Housir]g Status: \Io Oﬁ'clal
Temp. Address: : ...‘..‘..'..' v
City: Email: shahsb 1485 o gmail.com { I j! : i,
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