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PESHAWAR a

|
Appeal No. 1274/2015

Date of Institution ...  |12.11.2015

Date of Decision ... 15.12.2017
Fazalullah Ex-Constable No. 3231, Police Lines, Mardan. .. (Appellant)

- VERSUS -
| 1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and two =
others. - . ... (Respondents)

MR. NOOR MUHAMMAD KHATTAK ... For appellant
Advocate '

MR. KABEERULLAH KHATTAK,

- Addl. Advocate General ...For respondents.
MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
MR. MUHAMMAD AMIN KHAN KUNDI, | ... MEMBER

JUDGMENT

NIAZ MUIHAMMAD KHAN, CHAIRMAN.-  Arguments of the learned

“counsel for the parties heard and record perused

FACTS

: 2. The appellant was dismissed from service on 11.08.2015 against which he
filed departmental appeal on 24.08.2015. The same was decided on 17.09.2015 and
“the penalty of d.ismissal was converted into compulsory retirement. According to

'the appellant the decision of the appellate authority was communicated to him on




.

30.10.2015 and thereafter he filed the prééeht}‘ service appeal on 12.11.2015. The

charge against the appellant was his involvemerilt in illegal activities.

ARGUMENTS.

3. The learned counsel for the appellant|argued that only charge sheet was

issued without any statement of allegations. That in the charge sheet no specific

charge was framed and only a general assertion of illegal activities was mentioned.
That on such vague charge no proceedings could be initiated against the appellant.
He further argued that by not framing specific charge, the appellant was deprived of
his. defence. He contended that no right of ;:ro)ss-examination was afforded to the
appellant nor any right of defence was afforded to him. That no personal hearing
was given to the appellant nor the copy of enquiry report was provided to the

appellant.

4. On the other hand, the learned Addl. AIG argued that the present appeal is

time barred. That the proceedings were imitate:d on the basis of a complaint of one
Muhammad Asif. That the enquiry officer recorded the statement of witnesses and

also put some questions on the witnesses including the appellant. That the case is

proved against the appellant.

CONCLUSION. -
5.A Regarding the objection of the learned AAG that the departmental appeal is
time barred; this Tribunal is of the view that there is no record that the decision of
fhe departmental éppeal was communicated to the appellant on the same or any day
thereafter. It was incumbent ~upon the |department to have proved the
communication in order to bring this appeal outside the period of limitation. The

application for condonation of delay would be read with para-4 of the memorandum




[

of appeal. Since the communication has not been proved by the department, there is

- no need of condonation as the appeal is held to !be within time.

A i _
- 6. On merit, the charge is vague as there is no mention of any complaint or

even any specific act of the appellant. In such situation, the concerned civil servant

" would not be ina position to reply or defend that under which charge he was being

tried.

7. Admittedly, no final show cause notice, was issued nor any personal hearing

|
|
!
was afforded. The witnesses were also not cross-examined by the appellant. In such
situation, the elements of due processes was not complied with. This Tribunal has
already decided many appeals including servi(;,e appeal No. 1014/2014 decided on
23.11.2017 entitled “Saqib Gul Vs. District P(j)lice Olfficer, Mansehra and others”
by holding that even under the Khyber Pakhtunlkhwa Police Rules, 1975 issuance of

final show cause with the enquiry report is r:nust. Non issuance of statement of

allegations is also another lacuna.

8. Consequently, this appeal is accepted and the appellant is reinstated in

service. The department is however, at liberty to hold denovo proceedings within a

period of niﬂefy days from the date of receipt|of this judgment. The issue of back

benefits shall be subject to the final outcome of the denovo proceedings. Parties are

left to bear their own costs. File be consigned to the record room.

(NIAMMMA@@‘N)
CHAIRMAN

| y mem%//%mwz/’

(MUHAMMAD AMIN KHAN KUNDI) |
MEMBER |

ANNOUNCED

15.12.2017




- 17.07.2017

13.11.2017 .

" Counsel for therappiellam present. Mr. Kabiru]lah Khattak,

Assistant AG for the respondents also present. The Learned Exccutive -

Member Mr, \(Jul Zeb Khan is away for interviews in the office of

' Khybc1 Pal\hlunkhwa Publlc Service commission therefore, due to

mcomplctc bcnch the case : lS adjourned for further proceedings to

13.11.2017 before D.B. Z _
| i

- (Muhammad Amin Khan Kundi)
"Member

Counsel for the appellant and Mr. Usman Ghani,
District Attorne}Z\alongwit:h Attaur Rahman, S.I (Legal) for

the respondents ypresent. E The learned counsel for the

appellant requested for adjournment. Granted. To come up

for a@fmenﬁon l=f5.12.2f)l7 before the D.B.

15.12.2017

D -

Member - | C

Counsel for the appellant and Mr. Kabeerullah Khattak,
Addl. Advocate Genefral alongwith Attaur Rahman, S.1
(Legal) for respondents present. Arguments heard and record
“perused. l
This appeal is accépted as per our detailed judgment of
today. Parties are lezft to bear their own costs. File be
consigned to the rebordf room.
MEMBER L &‘M&IWN/‘/ ,
|
ANNOUNCED ;
15.12.2017
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18.08.2016 Counsel for the appellant and Mr. Z1aullah GP for the

respondents present. Submit rejoinder. Case to come for arguments -
on 10.11.2016.

Member ' "Meamber

10.11.2016 Clerk to counsel for the appellant and Addl: AG for

respondents present. Clerk to counsel for the appellant .
requested for adjournment as his counsel was busy before

the Peshawar High Court, Peshawar Adjourned. To come
up for arguments on 20.03.2017.

(PIR BAKH[SH SHAH)
- MEMBER

(MUHAMMAD NAZIR)

’ ° \ \\ 3
20.03.2017 Counsel for the appellant and Mr. Atta Ur Rahman (SD alongw1th

Assistant: AG for the respondents present. Argument could not be heard

due to incomplete bench. To come up for final hearing on 17.07.2017 _

Chaém; ,

before D.B.

S * !
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'25.11.2015 . Counsel for the appellant presént. Learned counsel for the
appellan"c argued that the appellant waé serving as Constable when
subjected to inquiry on|the allegations of professional miscounduct

and -dismissed from service vide impuéned order dated 11.8.2015

where against he preferred cjepaftmental appealkon 24.8.2015 which t‘ ‘
was partially allowed aw_d punishment m‘odified and converted into
that of compulsory ret§remént vide order dated 17.9.2015

o communicated to the appellant on 30.10.2015 and hence the instant

ess Feg »

' service appeal against'tl'e orde_r Qf appellate authority on 12.11.2015.

Y

That no statement of ailegations were’ever issued to the

AN appellant nor show cause notice served nor chance of personal

Appellant Deposited

Security & R

' ta L Lt ey fhearing was afforded to the appellant and hence the proceedings are .

nullity in the eyes of law.

Points urged need consideration. Admit. Subject- to deposit of

‘ secdrit{/ and process fee yv_ithi_n_‘ 10 days, notices be issued to the i

respondents for written r'-ep'_ly‘/«-:glmments for 22.3.2016 before S.B.

22.03.2016 Appellant in person and Mr. K'halidci d, Constableh
alongwith Addl: A.G for respondents. present. Written reply not °
submitted. Requested for adjournment. Last opportunity granted. To

come up for written reply/comments on 27.4.2016 before S.B.

:Chﬁrﬁn
27.4.2016 ' Appeliant in{person and Mr. Muhammad Ghani, SI

alongwith Addl: A.G|for respondents present. Written reply

by the respondents submitted. The appeal is assigned to D.13

for rejoinder and final hear»ing for 18.08.2016...

PRSPPI

Chafman
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Form- A
FORM OF ORDER SHEET
Court of
Case No. 1274/2015
S.No. | Daté of order Order or oth?er proceedings with si'gna'ture of judge or Magistrate
Proceedings
1 2 3
7
1 12.11.2015 The appeal of Mrt Fazalullah presented today bY} Mr.
Noor Muhammad Khattak Advocate may be entere'd"in“ the
Institution register and pﬁt up to the Worthy Chaif;rﬁa;r;’~;for
proper order. o ', : .
| REGISTRAR —
2 This case is entrusted to S. Bench for preIiminéry

hearing to be put up thereon __ &S~ i-15"

CHA%/I_AN




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO___ /7Y /2015
FAZLULLAH - VS o POLICE DEPTT:
5 L INDEX 5
S.NO. | DOCUMENTS ANNEXURE | PAGE
1. Memo of appeal . | vaversavesens . | 1-3.
2. Condonation application T 4,
3. Charge sheet A 5.
4. Reply B 6-7
5. Impugned order C 8.
6. Departmental appeal D 0- 11.
7. Appellate order E 12.
8. Vakala_t nama | seresesessseas 13.
 APPELLANT |
THROUGH: :
NOOR MOAHAMMAD KHATTAK
- ADVOCATE '
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
{972Y Borvios Tribunsl
APPEAL NO._ { A7/ /2015 Tvioe L¥
' ' ary Nol22Z,
Mr. Fazalullah, Ex. Constable No. 3231, nased. | Azl @S
Police lines Mardan secasessase e e Appellant
VERSUS
1-  The Inspector General -of Police, Khyber Pakhtunkhwa,
Peshawar. :
2- The Deputy Inspector General of Pollce Mardan Region-I
Mardan.

3- The District Police Officer, District Mardan.
T T T PP TP TP T TP PR PRPPPOES Respondents -

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 11-08-2015
WHEREBY THE APPELLANT WAS DISMISSED FROM
SERVICE WITHOUT CONDUCTING REGULAR INQUIRY
IN THE MATTER AND AGAINST THE APPELLATE ORDER
DATED 17-09-2015 COMMUNICATE TO THE
APPELLANT ON 30.10.2015 WHEREBY THE
PUNISHMENT OF DISMISSAL WAS CONVERTED INTO
COMPULSORY RETIREMENT FROM SERVICE WITH
IMMEDIATE EFFECT

PRAYER:

That on accegtance of this appeal the impugned orders
dated 11-08-2015 and 17-09-2015 may very kindly be
set aside and the respondents may please be directed to
re-instate the appellant_with all back benefits. Any

rm other remedy which this august Tribunal deems fit that
A — =+* may also be awarded in favor of the appellant.

1> 11| VR /SHEWETH:
ON FACTS:

1- That appellant was appointed as Constable in the
respondent Department vide order ‘dated 01/07/1991. That
after appointment the appellant started performing his duty
quite efficiently and up to the entire satisfaction of his
superiors.

2- That appellant while serving as constable at police post
casualty Mardan Medical Complex Mardan, the appellant
‘served with charge sheet without statement of allegation
vide dated 14-07-2015 on the allegations that appellant has
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A-

- Wrongly used the rank of Head Constable and was involved

in illegal activities. That in response to the said charge sheet
the appellant submitted his reply and denied the allegations
with proof. Copies of charge sheet and reply are attached as’

- anNNexXure sueses Ehee s B e s s RSN R E R NRE NN RRREEE RS A & B.

That vide impugned order dated 11-08-2015 the major

“punishment of Dismissal was imposed on the appellant by

the respondent No.3 without conducting regular inquiry in
the matter and under a wrong law i.e. Police Rules 1975.

Copy of the impugned order is attached as annexure

......... T Of

~ That feel'ing 'aggrieved from the impugned order dated 11-

08-2015 the appellant filed Departmental appeal on dated
24-08-2015. That on the said Departmental appeal the
appellate authority converted the punishment of Dismissal to
that of another major punishment of Compulsory retirement
from service with immediate effect vide order dated 17-09-
2015. That it is pertinent to mention that the said appellate
order was communicated to appellant on 30.10.2015. Copies
of the Departmental appeal and appellate order are attached
as ANNEXUIE wuveenssannssnenasanane PR, T D &E.

‘ AThat appellant having no other remEdy prefer the instant

appeal on the following grounds amongst the others.

GROUNDS:

That the impugned orders dated 11-08;2015 and 17.9.2015

are against the law, facts, norms of natural justice and
~materials on the record hence not tenable and liable to be

set aside.

That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan

1973. "

That no show cause notice has been served on the appellant
by the respondent No.3 before issuing the impugned order

‘dated 11.8.2015 against the appellant.

That no chance of person'al hearing/ defense has been given
to the appellant which is mandatory under amended E & D
rules 2011.




E-  That no regular inquiry has been conducted in the matter of
appellant which is as per Supreme Court .judgment is
necessary in cases of punitive actions against the civil
servant. - »

F-  That the respondent acted in arbitrary and malafide manner
while issuing the impugned orders dated 11-08-2015 and
17.9.2015. |

G-  That the action has been taken against the appellant by the

- respondent No.3 under the misconception of law and as.
- such the impugned order is void ab anitio in the eyes of law.

H- That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayed that appeal of the
appellant may be accepted as prayed for.
Dated: 11.11.2015

FAZALULLAH

THROUGH: .
NOOR MOHAMMAD KHATTAK
ADVIOCATE




. ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' | PESHAWAR '

RN

APPEAL NO_ /2015

FAZLULLAH - VS POLICE DEPTT:

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
APPEAL

R.SHEWETH:

1-  That the appellant has filed an appeal along with this
- application in which no date has been fixed so for. '

2- That tAhe appellant prays for the cbndonation of delay in filing
the above noted appeal inter alia on the following grounds:

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case
hence the appeal deserve to decide on merit. |

B- That it has been the consistent view of the Superior Courts that
cases should be decided on merit rather on technicalities
including the limitation. The same is reported in 2004 PLC (CS)
1014 and 2003 PLC (CS) 76.

; . , It is therefore prayed that on acceptance of this .applica'tion
| the delay in filing the above noted appeal may please be
condoned.

APPELLANT

| %LLAH o
THROUGH: /

NOOR MOHAMMAD KHATTAK
ADVOCATE
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[ POLICE DEPARTMENT | - MARDAN DISTRICT

R

order w1!l dispose of the 'departmentaI inquiry, \thch is conducted

. ‘: O R(D "E
A AL TR My th.ls
{’ | i C‘mmb'e Faztuliab No. 3331, it has been reprted. gainst Constable i Fazlullah No..

3231, v»hlle posted -at PP Casualty Mardap Medical Complex, is recomrnended for departmental

proce~d1ng by usmg the rank of Head Constable and also involved in illegal activities. His this -
N oy oo R I A 1
- a attn}pdc adv%sely reﬂectedwon hlj er{ormance whrle dlscharge his ofﬁmal duty which is an
¥ TSR SR RREIY
‘*1_, nixsmplme act and. asg rmsconduct on hlS part as deﬁned in rule 2(1u) of Pohc., Rules 1975
I W 2 .ﬁ v N ‘,:. &.A.-

s\&cz

e
‘74

S } lis con ?CI]OII Constable Fazlullah No. ‘4‘731 “were 1ssued charge

M‘: ‘;1 Y A Fi _‘~\,'~< 1‘" 438 L

shaets v 163 dns_of’ﬁce \'os 1007IR dated 14 H 07 2015 and also proceeded aomhst de;anmema]ly
' |-

T }7‘ "‘Wy,, 5 "*2 R

lhrouah tbe Mlan Imitiaz Gul DSP/Lega VIardan, who after fulfilling necessary process,

gﬁ’i

l
submitted. his ﬁndmgs to the undersngned \1de his office endorsements Nos. 826/LBt dated
07.08.2015 as the allegatlons have been mbllshed agamst him and recommended him for

suitable pumshment.

ey

The undersigned agrééd with the findings of enquiry officer and the R

- al]eged Constable Fazlullah No 3231, is hereby dismissed from service, in exercise of the

"
3

e et powet vested intie under the above quoted rulés
< T

Order announced

LA

0.8No. 2% "?
Dated =

District Police Ojf cer,
“.‘:M ardan.

No. 7‘“[8“%? IR dated Mardan the _{| 2 B — 12015 .
Copy for information and necessary action to:-

The Deputy Inspector General of Police Mardan Region-1, Mardan.
The S.P Operations, Mardan. '
"The DSP/HQrs Mardan.

The Pay Officer (DPO) Mardan.

" The E.C (DPO) Mardan. e
The OASI (DPO) Mardan., A LR ﬁTED

-

R N

-4




e ,
. Resgpected Sir,

. gervice.

. Thit the order of learned District Police offiger

The Honourable, |

| ~

Deputy Inspector General of Police,

Mardsn Region-I, Mardan.

r

. subject: . APPEAL FOR RE-INSTATEMENT IN SERVICE.
- Subt : . l

It is humbly subnitted as under:-

U Eacts. |

'The petitioner was proceeded sgainst

| dep artmentally on the sllegations tht while posted at

1

"police Post Casualty Mardan Medic?}. complex used the

1

" rank of Head Constable and also inivelved in illegal

) . i ’ . . .

. activities. .i_xf‘lcer dep artment sl enquiry the petitioner
was dismissed vide OB NO. 1342 dated 07.08.20'15 from

‘ L . |
. gervice by worthy District Police officer, Mardan.

Hence ag'rrieve‘_d fhis @pe'al for r'e_.instateme;'lt in "gﬂ%’gﬁg

prTE
g

GROUNDS FOR AFPEAL.
is gevere and harsh .

2. ‘Thit the order is in gﬁgnt;afry to the law and facts
on’ record.

3, That the petitioner has neither used the rank of

. i _
Head Constable as a’fals'e nor has been involved

. N/P/age 2
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4.

s

.

17.

s,

9.

'...2.|.. I - | - .-
in illegal activities.

That the petitioner while performing duties

in 2004 in District Swalbi was promoted in the

i
{

ligt of C-II Head Comstalle by Mr. Qqasi Jameel

Khan fhe then District Police Officér Swabi in good
. L.

perfermapee'in'a_ﬁércotic Ccase.

That the petitioner was thén transférred from
_ . S |

F.R.P to Police'Lineg Swabi as Head%Censtghlb

vide the attached dailyhdiary rqp@ré No,;él.

dated 22,04, 2004,

Tflat: thie petitiener was algo- transfe;rred‘ from

Police Lines, Mardan to MMC as HeadQConstable

Yide the attached daily di%ry reporé NG;14 dated

12,08, 2015.
5 |

That if the petitioner was not Head Constable .

thén it shouldhave ;been regtified by the
B
|

concerned authority in my posting snd transfer

order.
«%%5?
That the whole dqpartmental enquiry has been

\

" conducted expert. Neither any evidence has

béen recorded neither the petitioner has been
kiven opportunity to cross-exsmine witness.

Tbat the petitiéner ha% been enither heard

g | . ’ . N/Page 3




— e

personally nor given final show Cause Notice

7

while passing the dismissal order.

10.| That the petitioner has got un-blamished

i !

serzicé regérd of 24}yea§s and has performed

. R ’ . l
all his duties to the satisfiction of superior
and .there is no'-complaint during the whole career,

i

In view of the above it is requested that the

petitioner may kindly be re-instated in Service to

meet the end of Jjustice and obliged.

. Dgted: 24.08,2015 o Yours Obediently

S (| FAZAL ULLAH )
: Ex.Hﬁad Constable NO. 3231

o Polic;e Lines, Mardan,

R




i ORDER.

¥

‘ This order will di pose-off the appeal preferred by Ex-Constable
i Fazalullah No. 3231 of Mardan Distri- t Polme against the order of his dismissal from

service iss ch by the District Police Offizer, Mardan vide OB: No. 1342 dated 07.08. 2015.

Brief facts-of the caze are that he while posted at Police Post C asualty

Mardan

rank of H

edical Complex was recomn nded for depm tmental proceeding by using the

ad Constable and also mvolved in legal a activities. Mis this attitude adversely

¥ ' reflected ¢n his pelfm mance, while dl&:charglng his official duty which is an indiscipline

:Y_g act and gross misconduct on his part. In this.connection he was issued charge sheet and

;ﬁ also procgeded a;gaiiué;t depzﬁ‘tmcmtmfv through Deputy Superintendent of Police '_egal,p
' i‘ Mardan, who after fulfilling necessary provess, submitted his findings to District Police

g : Officer, Mardan and the allegation were established ¢ against hlll’l for suitable punishment,
Lk .
Il

i the District Police, Mardan agreed with the nndmns of unquny Officer and the alleged
i Constablg was dismissed from servioce.
.‘
| .
A : 1 hclV(—' perused the secor d and also heard the appellant in person in
Q - orderly r om held in tlns office on 09 ( 20.5 & his case was also secretly verified from
g -
& 1/C Distr, \.t Security Branch, Mardan, ml:l in kis report the defaulter official was foind
T
% guilty of fhe misconduct and also reporte o that e is not Fit for further service as he earned
cad name for the Police ch—:pmm‘.mt }m g exanuned the case carefully, the punishment
gi 18 too hax sh, I\ecpmg n view his pr ohn ur :,Lrww poor f amily circumstances, the oraer of
Ky
P : . . . P .
¥ District I~ollce Officer, Mardan issued vide his a)fflce. OB: Nu 1342 dated 07.08.2015 is
hereby cctwerted into compulsory retirerient from service with iy mmediate effect
2 N .o .
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t ORDER ANNOUNCED.
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| : ' { Deputy Jl Spedtor General of Police,

| . : . . M ..mLoyum [, Mardan.
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| ! No. - _m_______%/Lo, Dated Mardan e oL LT /2035

{ 3 S Copy to District Folice Officey , Mardan for Imformation & necessary

| e action w/r to his office Memo: No. 982/ LB dated 31 U8.2015 :
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His Service record is returned
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VAKALATNAMA

IN[THE COURT OF KK dervice 73,4 el forhawar

OF 2015 %
(APPELLANT)
,/Zf/////dx/ (PLAINTIFF)

(PETITIONER)

VERSUS

. (RESPONDENT)
Y 22 D@/%M (DEFENDANT)

Wye_L-azfehat | :
DO| heréby &pbpoint and constitute NOOR MOHAMMA

| KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. , ./ /2015 e

i/
CLIENT

ACCERTED
NOOR MOHAMMAD KHATTAK
(ADVOCATE)

OFFICE:

Room No.1, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City. :

Phone: 091-2211391

Mobile N0.0345-9383141




c

BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

b PESHAWAR. |
sérvice Appeal No. 1274/2015.

Fazalullah Ex-Constable No. 3231.......... e, Appellant.

District Police Officer, Mardan
& OtNEIS. ..ot Respondents.

Parawise comments on behalf of respondents are submitted as under:-.
Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-

1. That the appellant has not come to this Honourable Tribunal with clean hands.

2. That the appellant has got no cause of action.

3., That the appellant has concealed material facts from this Honourable Tribunal.

4. That the appellant is estopped by his own conduct, by law to bring the instant appeal.

3. That the present appeal is bad in its present form hence not maintainable and liable to be
dismissed. !

6. That the appeal is bad due to non-joinder of necessary parties and mis-joinder of
unnecessary parties.

7.. That the instant appeal is barred by law & limitation.

REPLY ON FACTS.

1. Pertains to record, hence no comments.

2. Correct, hence, no comments.

3. Part 1% of this para is correct,. however, the later part is totally incorrect, as proper‘

departmental enquiry was conducted through Mian Imtiaz Gul the then DSP/Legal of
District Mardan. The appellant was found guilty of the allegatlons & punished, as
deserved, under the relevant rules/law.
4, Correct to the extent of dismissal from service & then conversion of his punishment of
~ dismissal to compulsory retirement by the appellate authority. However, the later part of
this para regarding late communication of the subsequent punishment is incorrect. The
appellant, was infact informed in time & provided all that he requested for.
5. Incorrect. The appellant’s this appeal holds no legal grounds to standon as he has

committed misconduct under the relevant rules/law.
REPLY ON GROUNDS:-

A. Incorrect. The impugned orders are just & in accordance with law, facts & norms of natural
justice with material on record. Hence, tenable in the eyes of law.

B. Incorrect. The appellant has been treated as per rules/law & there is no violation of any
article of the Constitution of Pakistan, 1973.

C. Incorrect. The appellant has been dealt under rules/law, hence, denied.

D. Incorrect the appellant was provided all opportunities of self-defence including personal
hearing during departmental proceedings.

E. Incorrect. Proper departmental enquiry was conducted as per rules/law.

F. Incorrect & baseless. The respondents have acted under the relevant rules/law & the
impugned orders are, therefore, tenable in the eyes of law.

G. Incorrect. There is no misconception of law by the respondent No. 3 & his action was under
the proper rules/law, hence, tenable in the eyes of law.

H. The respondents also seek permission of this Honourable Tribunal to present
further/additional, if any, grounds etc. at the time of arguments.




PRAYER:-
(o 3

It is therefore, prayed that the appellant’s plea holds no legal grounds and he does not
deserve to be retained more in service as prayed for. His appeal may please be dismissed with costs.

e
rovincial Polim

Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 01)

Dy: Inspector Ge Fal of Policé,

Mardan Region-I, Mafdan.
(Respondent No. 02) -~

v

/1 District Police Officer,
i/ Mardan.
(Respondent No. 03) .

)




“" T OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
o S ' - o No. [007_/R/D.,1-P.R-1975:
| | - | " Dated /(4 —7-  nws

DISCIPLINARY ACTION UNDER KPK POLICE RULES —=1975

, I, Gul Afzal Khan District Police Officer, Mardan as competent G
duthorlty am of the opinion that Constable Fazalullah No. 3231, rendered himself liable to be » .
: " proceeded against as he committed the following c1s/omission within the meaning of section-02

(iii) of KPK Police Rules 1975 o o L

STATEMENT OF AL} JEGATIONS

~ That Constabie Fazalullzih No. 3231, w_hiie‘posted at PP Casualty Mardan
_Medical"Cdmplex,'is recommended for depa:trhental proceeding by using the rank of Head

‘Constable and also involved in illegal activities, A :
2. For the purpose of scrutinizing the conduct of the said oificial with

" 1eference to the above allegations Mr: Mlan {mtaiz Gul DSP/Legal Mardan is appomted as
Enquxry Officer. :

. 3. The enquiry officer. ohdil conduct proceedmgs in accordance with .
_ provmons ‘of Police Rules 1975 and shall nrovide reasonabie opportunity of defense and hearing -
" {0 'the accused official, record its findings avd 1nake within twenty five (25) days of the receipt of
this order, recommendation as to pumshmn-r or other appropnate action against the accused
ofﬁcer ' :

4. The accused officer shall join the proceedmgs on the date, time and -
place fixed by the Enqmry Officer. : :

|
|
|
| o : ' . _ District Police Ofﬁcer,
: ' ‘g -Mardan
!
|

' OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
 No.__ /607 /R datedMardanthe /4 -7 - 12015

Copy of above is forwarded to the:

1. DSP/Legal Mardan for initiating proceedings against the -accused
official / Officer siamely Constable Fazalullah No. 3231,, under Police
Rules, 1975.

2. Constable Fazalullah Mo, 3231, with the directions to appear before
the Enquiry Officer cr the date, time and place fixed by the enquiry
officer for the purpos: ¢f enquiry proceedings.

AR [ KRR
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CHARGE SHEET.UNDER KPK POLICE RULES 1975

. .1, Gul Afzal Khan District Police Officer, Mardan as competent authority S
. hereby charge you Constable Fazalullah#2.2j as follows. ’ ’ ‘

That you constable, whiie posted at PP Casualty Mardan Medical

C omplex is recommended for departmental proce =ed1ng by using the rank of Head Constable and

2

[FN]

| also mvolved in illegal activities.

This amounts o grave misconduct on your part, warranting depaﬁmentaﬁ A

.act1on agdinst you, as deﬁned in seotlon 6.(i1( 1) of the KPK Police Rules 1975.
1.

By reason of the above, you appear to ls; vmitv of rmsconduct under section — 02 (iii) of
the KPK Police Rules 1975 and has rerzu,red yourself liable to all or any of the penalties
as spec1ﬁed in section - 04 () a & b of the said Rules. | “

You are therefore, directed to submlt your written defense within seven days of the
recelpt ‘of this charge sheet t0 the enquiry officer. ’
Yom written defence if any, should xuach to the enqmry officer within the specified
perlod failing which, it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow agzinst you

Intimate whether you desired to be heard 11 person

(GUL AFZ%MN) |

District Police Officer,
Q,Mardan.
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FINDING:- -
This bepartmental Enquiry has be:erg ‘conducted against Constable Fazlullah No. 3231, in
apcordaﬁcé with brovisions of Khyber Pakhtunkhwa Police Disciplinary Rules 1975 on below mentioned
charges:- |
«“ -That you‘ Coﬁstable , whilé posted at PP Casﬁalty Mardan Medicall Complex, is recommended for
departmental proceeding by using the rank of Heé.d Constable and also involved in illegal a;tivities.
1. On the basis of said allegation, he was issued charge sjneet and I was appoint_ed as Enquiry Officer
vide office Eridst: No. 1007/R dated 14.07.2015.
2. On receipt of enquiry-papers, I summoned defaulter official and on his attendance, 1 handed over
charge sheet with summary of allegation to him who submitted feply to it.
3. In order to préve the allegation against defalilter official, I recorded statement of Asif and Shamsur
Rehman which were placed on file. Thereafter I recorded statement of defaulter ofﬁcial who\ denied
~ all the allegation father he stated that he was performing duty as Guard Commander for the last
17/18 months. He further stated that on account of his good performance in PS Choota Lahore
District Swabi, he was promoted as Head C;,f)ilstable C-11 by DPO'S;Jvabi in the year 2004. He also
stated that he-hdd handed over many persons':'who were working on commission with medical stores
to SMT Police but he did not produce any docurﬁents in this regard except copigs éf two complaints
u/s 107/151 CrPC. being chalianed by ASI Hidayatur Rehman of PS Sheikh Mlétoon who had

* quarreled with each other.

4. Conclusion/Recommendation:-

I. From the statement of Asif and Shamsur Rehman it has been established that defaulter ofﬁcial" by
using his official status was ir_xvolved in-receiv'fzng money from those persons who work on commission
in Medical Stores. Besides it during inquiry;some owner of Medical Stores disclosed that'defaulter_ '
-ofﬁc.ial, while ‘éés"ted at MMC, was regularly receiving cash amount from these persons who work on

- commission with Medical Stores but owner of those 'Mediéa! Stores did not giv_e me sta%ement in
writing due to feér of enmity. It is pertinent i note that many persons, who work cn commission in
medicél stores, are wondering inside premises of l;/Ia.rdanE Medical Compléx. Whenever any médicineé
/test etc are prescribed /ad.vised to any patient, these persons try to get medical prescription etc from
paﬁent and take them to fheir medical stcre, with whom they work on commission, for purchase of

medicines. Entry of such type persons and haxd carts are prohibited inside premises of Hospital but
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defaulter official, instead of taking action at"ﬂ"\t those persons, was receiving cash money etc from

- them which is gross misconduct on his part.

His service book was also .checked. It revealed that he was appointed as constable on 01.07.1991.

During 24 years‘df sérvice he has earned 05 good entries with ten bad entries. Moreover he was once

previously discharged from service on accountgof absence from duty with effect from 11.12.2007 vide

OB No 1195 dated.09.07.2009 and later on the appellate authority re-instated him in service, as he
produced medical certificate, vide office order No. 253 8/ES dated 30.08.2010.

It is further submitted that defaulter official c¢laims himself to be as C-II Head Constable but neither

- -there is any proper entry in his service book-td:show his promotion as Head Constable C-II nor there is

_ any copy of written order of competent authority in service book.

Iv.

VI

As per record of Lines Officer, he was posted as Guard Commander MMC on 12.03.2014 and closed

to line on 04.05.2014. Again he was sent as Guar¢ Commander MMC-on 05.05.2014 vide DD No. 86

while as per Police Rule 18-1 Guard Comrhanders are required to be changed /replaced after 03

months but the said provision of Police Rule was violated because he remained as Guard Commander

. for more than 14 months continuously from 055‘05.201.4 td July 2015, B2wze.

It is also astonishing to notice that how an cfficial of ~t'he rank of constable was posted as guard
Eommander by lines officer/R1. That ofﬁcér -Who had sent constabie Fazlullah as Guard Commander
Mardan Medical Complex, is also hable to be proceed agalnst departmentally

It has beenQﬁ:;tﬁt\;gls residing at SMT Town in rented Bangolow type home while on the other hand he

also stated that one of his son is abroad at Belmum However hlS standard of hvmg is beyond his

reasonable means.

VIL. A CD cassette showing recording /conversation of some medical stores owner/workers regarding

receiving of money from them by defaulter official has also been obtained and placed on record.

VIIL As such the allegations has been established against the constable Fazlullah No. 3231 énd he is

" recommended for suitable punishment.

" Submitted please.

(/?,,«.‘ Levwrc b A Lo .
(" : , o (MIAN TAZ GUL)
S DSP Legal Mardan.
: @ oL . Enquiry Officer

7. &0l




' POLICE DEPARTMENT U S/ 32

~ indiscipline act and grass misconduct on his pzin" as defined in rule 2(iii) of Police Rules 1975 |

—

. 3)/ MARDAN DISTRIC;T \

ORDER

My this order will dlspos= of the departmental inquiry, Wthh 1s conducted

ﬁﬁ'—'mst Constable Fazlullah.No. 3231, it has been reported against Constable | l‘adulldh No.

- +00, while posted at PP Casualty Mardan Medlca] Complex, is recommended for depamnenlal

proceedmg by using the rank of Head C0115t?b!= and also involved in illegal activities. His thls

attitude adversely reflected on his performance, while discharge his official duty which is an

In this connection, Cons*able Fazlullah No. 3231, were 155ued charge

" sheets vide this ofﬁce Nos 1007/R, dated 14. 07.2015 and also proceeded against departmentally

through the Mian Imitiaz Gul DSP/Lega Mardan, who after fulfilling necessary process,

-submltted his findings to the undersigned vide his office endorsements Nos. $826/LB dated

07. 08 2015 as the alleoatlons have been estakhshed against him and recommended hlm for

: smtable pumshment

The undersigned agreed with the 'ﬁndings of ‘enquiry officer and the
alleged Constable Fazlullah No. 3231, is hereby dismissed from service, in exercise of the .

power vested in me under the above quoted rules.

Ovrder announced

OBNo. /5 Z{L

Dated 7 /5 2015

4

District Police ()ff icer,
,M ardan.

Copy for information and, neccssary action to--

The Deputy Inspector General of Police Mardan Region-1, Mardan.
The S.P Operations, Mardan.

The DSP/HQrs Mardan.

The Pay Officer (DPO) Mardan

The E.C (DPO) Mardan.

The OASI (DPO) Mardan

SATAT S B S e




ORDER. &

_ This order will drspose off the appeal preferred by Ex-Constable
I“azalullah No. 3231 of Mardan Dlstrwi Police against the order of his dismissal from
service issued by the District Police Officer, Mardan vide OB: No. 1342 dated 07.08.2015.

‘ _ Brief facts of the ca'séfare that he while posted at Police Past Casualty
Mardan Medical Complex was recorrrmerlded for departmental proceeding by usihg the
rank of Head Constable and also mvolvcd in illegal activities. His this attitude adversely
1e£1ected on his performance, while dmchargmg his official duty which is an 1nd1sc1plme

act and gross misconduct on his part. In this connection he was issued charge sheet and

also proceeded against departmentally £ 1rough Deputy Superintendent of Police Legal,

Officer, Mardan and the allegation wete .,éstablished against him for suitable punishment,

the District Police, Mardan agreed with- the tindings of enquiry Officer and the alleged
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. Constable was dismissed from service.

I have perused the l cord and also heard the appellant in person in
orderly room held in this office on 09.02 2015 & his case was also secretly verified from
1/C District Security Branch, Mardaﬁ, ar%;l in his_‘ report the defaulter official was found
.- bad name for the Police department.. Having examined the case carefully, the punishment
~ is too harsh, keeping in view his prolong service, poor family circumstances, the order of

‘ District Police Officer, Mardan issued' vide his office OB: No. 1342 dated 07. 08.2015 is

hereby converted into compulsory retiren ent from service with immediate effect.
. g L
/. ORDER ANNOUNCED.

‘ Nafdan Region-I, Mardan.
No. ‘Y/ ‘2 / _/ES, ‘Dated Mardarr " hel\} 7 - 7 - /2015,
Copy to District Poh ce Offlcer, Mardan for information & necessaly

action w/ r to his.office Memo: No. 984/ LT dated 31.08.2015. His Service record is returned
herewith.

.....

M' :J’m}’%&/c} ‘
e ‘Ln2/2"."6 A r‘p '

V4 ’ \0{) 4 ‘ g % ' fs;/f

A
, ! G »

f DD VT e qg" | L7>0 /9)//404%4 N Mot
LS U L B 7 A atl s
- / S

/

. ~ : (x-*x-x-x-a-) (/0 ﬁ /é_ C/Q /7( C

T : vy 7)/(.: cAlen

P
f:

|t b s iy ) I e e el e o e L

Mardan, who after fulfilling necessary . process, submitted his findings to District Police -

guilty of the misconduct and also repottec: that he is not fit for further service as he earned



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
L PESHAWAR

B PO
2,

' APPEAL No.1274/2015

FAZALULLAH | Vs POLICE: DEPTT
: o ‘ . .
REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

All the preliminary objections raised by the respondents
are incorrect and baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
- conduct to raise any ob]ectlon at this stage of the appeal

ON FACTS:

1-  Admitted correct by the respondents hence need no
comments ' '

- 2- Admltted correct by the respondents hence need no
comments. '

3- Incorrect and not replied accordingly. That vide impugned
order dated 11-08-2015 the major punishment of dismissal
was imposed on the appellant by the respondent No.3 with
out conducting regular inquiry in the matter and without
giving the opportunity of personal hearing to appellant.

4-  Incorrect and not replied accordingly. That the appellant
filed Departmental appeal against the impugned order dated
11-08-2015 vide dated 24-08-2015. That on the said appeal

the -appellate authority converted the punishment of
Dismissal to that of another major punishment of
Compulsory retirement from service with immediate effect

vide order dated 17-09-2015 communicated to appellant on
30-10-2015.

5-  Incorrect and not replied accordingly hence denied.

GROUNDS: | )
(Ato E):

All the grounds of main appeal are correct and in accordance .
with law and prevailing rules and that of the respondent are |
incorrect, baseless and not in accordance with law and Rules




-1. . hence denied. That the impugned order dated 11-08-2015
issued by the respondents aré against the law, facts, norms of
‘natural justice'and materials on the record hence not tenable
and liable to be set aside. That no charge sheet no ‘show cause
notice and chance of personnel hearing/defense has been given

~to the appellant. That no regular inquiry has been conducted
against the appellant which is as per Supreme Court judgments
is necessary in punitive actions against civil servants. That
respondent No.3 acted in arbitrary and malafide manner while
issuing the impugned order dated 11-08-2015 against the
appellant. ' ' o '

It is therefore most humbly prayed that on acceptance of

this rejoinder the appeal of the appellant may be accepted in
favor of the appeliant.

e

: FAZALULLAH

THROUGH: '
NOOR MOHAMMAD KHATTAK ~
o & T
SYED IMDAD Al
ADVOCATES




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 2743 /ST Dated 26 /12/2017

To

- The District Police Officer ,
Government of Khyber Pahtunkhwa,
Mardan.

Subject: JUDGEMENT/ ORDER IN APPEAL NO. 1274/15, MR.FAZALULLAH.

I am directed to forward herewith a certified copy of Judgment/order dated
15/12/2017 passed by this Tribunal on the above subject for strict compliance. -

Encl: As above : ' \

REGIST
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.

D/




