3 4 SRS o

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

- _PESHAWAR.
. - . Sc,
Execution Petition No. 72/2021 Ang
7 / S N KPSNQ.EB)
; TRE .
Date of institution ... 19.02.2021 War

Fazi-e-Amin, Ex-Assistant Grade Clerk, Speciél Branch, Khyber

Pakhtunkhwa Peshawar. |

VERSUS

o

The Provincial Police Officer, Government of KI'!lyber Pakhtunkhwa
Peshawar and 02 others.

ORDER | |
03.01.2023 | o
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T dypotonf dssind ovcer  woiloll Gack gy,
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Petitioner alongwith his counsel namely Syﬁ-:d Noman Ali Bukhari,

Advocate, present. Mr. Muhammad Suleman, Head Constable

alongwith Mr. Muhammad Adeel Butt, Additional Advocate General for

the respondents present. - - |

Learned counsel for the' petitionef statedi at the bar lthat the
“judgment under execution has been imp'lemented, therefore,
execution petition in hand may be filed beingjimplemented. In this
respect, written endorsemenf of learned counllsel for the petitioner

obtained at margin of order sheet. ' \

In view of the above, the Execution Petitio:n in hand stands filed
1
being implemented. Parties are left to bear th;eir own costs. File be

consigned to the record room. ‘

ANNOUNCED -/ /

03.01.2023 L e
(SALAH-UD-DIN)
NllEM BER (JUDICIAL)
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o ((f 03.10.2022 Petitioner alongwith counsel pr‘esergt. Mr. Muhammad Adeel

Butt, Addl. AG alongwith Ayaz Khan, S.IE(Legal) for the responderits

present.

Learned counsel for the appellant sta‘éed at the bar and argued the
application for restoration of the Executiong Petition on the ground that
implementation report in the form -of order jdated 30.06.2021 shows that
the petitioner has been reinstated in service: with immediate effect. She |
contended that the petitioner was required: to have rbeen reinstated in

service w.e.f. 15.01.2019.

Since the implementation report (order dated 30.06.2021) is not in
accordance with the judgment of Service Tr!'ibunal dated 21.01.2021 (all
back benefits as prayed for in Service Appeal No. 1146/2019 have been
allowed) therefore, the original executioni petition consigned to the |
record vide order dated 08.07.2021, is restoré;:d to its original number. To

come up for proper implementation report oni 29.1,_1.2022 before S.B.

(Mian Muhamniad)
¢  Member (E)

29" Nov, 2022 Petitioner alongwith his: counsel present. Mr.

. Muhammad Adeel Butt, Addl; AG for  respondents

'
present. - 3

i

Although on 03.10.2022° the learned Member

o |
e‘e% < (Executive) had ordered restoration of the execution
= D . . j L
ec,p ’ petition once filed because the order was implemented as
- < per the order sheet consigning t:he execution petition, yet,

the learned counsel has to assist the court regarding the
maintainability of the applicatioh for restoration on merits.
For the purpose learned counsel; seeks some time to assist

the court. To come up on 03.01 2023 before S.B.

corma -

-(Kalim Arshad Khan)
: Chairman
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08.07.2021

EP 72/2021 ,

F“BM’Q; o~ Aw/m v éa]/f

Counsel for the petitioner and Mr. Muhammad Adeel

“ Butt, Addl. AG alongwith Shah Hussain, Junior Clerk for the

respondents present.

Representative of the respondents h;:":\s submitted copy
of order dated 30.06.2021, whereby the pfetitioner has been
conditionally reinstated subject till final outcome of CPLA.
Copy of order dafed 30.06.,2021_ placed ongfile. '

In view of the above, the present ex%ecufion petition is
filed and consigned to record room'. Howefver, the petitioner
shall be at Iibérty to seek the restorationv iof this Petition in

case the ju'dgment of this Tribunal is nﬁaintained by the

August Supreme Court of Pakistan and any benefit accrued

—

to him in the judgment remained unfulfilled.

ChEirman
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y. — 15.04.2021°

10.06.2021

Due to demise of the Worthy Chairman, the Tribunal is .
non-functional, - therefore, case is ~adjourned to ‘

10.06.2021 for the same as before.

: . Reader
Petitioner in person and Mr. Muhammad Adeel Butt,

Addl. AG alongwith Muhammad Sulema:n- H.C for the
respondents present. | ' ‘ )
Representative of the respondents submitted reply to
execution petition. In the reply it has been mentioned that
the resandent department has filed CPLA before the
AugUst Supreme‘ Court of Pakistan. If the CPLA has been

~ filed and the judgment has not been susp:ended; then the

respondents are under ‘obiigation to implement the

.judgment, subject to decision of CPLA’ by the August
Supreme Court of Pakistan. Respondents are, therefore,
directed to issue an order towards implérlnentation of the
judgment subject to decision of CPLA by tﬁe Apex Court. To
come up report in compliance on 08.07.2021 before S.B.

CHairman
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Execution Petition No. ' 7 Z/ /2021

f

FORM OF ORDER SHEET

Date of order

S.No. Order or other proceedings with signature of judge or Magistrate
proceedings '
1 2 3
. | 19:02.2021 The Execution Petition submitted by Mr. Fazl-e-Amin
through Syed Noman Ali Bukhari Advocate may be entered in the
relevant Register and put up to the Court for proger order please.
‘ RECISLPI‘ﬁT W
2- This Execution Petition Petition be putup before S. Bench
on.12403/21...
\
CHAIRMAN
\ \‘y
-12.03.2021 Petitioner in person present. Addl: AG for respondent
présent. '
Implementation report not submitted. Notices be issued
to the respondents for submission of Implementation feport on
1:5%:04.2021 before S.B. |

(Mian Muhamm
. Member (E
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‘e e BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
\ i\ K {:L«, ’
Execution Petition No. /2~ /2021
In Service Appeal No.1146/2019
s KPsT |
Peshawar
Fazl-e-Amin, Ex-Assistant Grade Clerk, :
Spectal Branch, KP Peshawar.
' PETITIONER
VERSUS . 3
por o b
1. TheProvincial Police Officer, Govt of KP Peshawar.
2 The Deputy Inspector general of Police, bpemal Branch, KP
Peshawar.
3. The SSP/ Admin Special Branch, KP Peshawar.
RESPONDENTS
EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT = THE
JUDGMENT DATED: 21.01.2021 OF = THIS
HONORABLE TRIBUNAL IN LETTER AND
SPIRIT.
RESPECTFULLY SHEWETH:
1. That the applicant/appellant filed Service Appeal No.1146/2019 in
this august Tribunal against the order dated 15.01.2019.
2. Thaﬁ the said appeal was finally heard by the Honorable Tribunal
. on 21.01.2021 and the Honorable Tribunal was kind enough to
‘accept the appeal of the appellant as prayed | for (Copy of
il ' judgment is attached as Annexure-A).

3. That the appellant also filed application to respondents for the
* implementation of judgment. The respondents were totally failed

in taking any action regarded the Hon’able Tribunal Judgment
dated 21.01.2021.



That in-action and not fulfilling formal requirements by the
respondent after passing the judgment of this august Tribunal, is
totally illegal amount to disobedience and Contempt of Court.

. |
That the judgment is still in the field and has not been suspended
or set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to pass formal appropriate order.

That the petitioner has having no other remedy to file this
Execution Petition. |

It is, therefore, most humbly prayed that the respondents
may be directed to obey the judgment dated 21.01.2021 of this
august Tribunal in letter and spirit. Any other remedy, which this
august Tribunal deems fit and appropriate that, may also be
awarded in favor of applicant/petitioner.. |

APPLICAN /lPETITIONER |
Fazal-e-Amin

THROUGH: '

(SYED NOMAN ALI BUKHARI)
Advocate, High Court
Peshawar.

AFFIDAVIT:

It is affirmed and declared that the contents of the above

Execution Petition are true and correct to the best of my knowledge
and ‘belief and nothing has been concealed from the Hon’able
Tribunal. : -




" BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAT, PESHAWAR 7y
i . Amended Service Appeal No 1146/2019
5 Date of Instiiution ... 16.09.2019 )
.+ .- " Date ofDe?;{sion L 2101202 i
y‘ . / ETNC ' .
' F'azall e-kmm, Ex-Assistant Grade Clerk, Spemal Branch, Khyber Pakhtun Wa, ik
Pcshawar ... (Appellant) bk
| VERSUS Ee
The, Provincial Police Officer, Government of Khyber Pakhtunkhwa, Peshawar and
two’lothcrs. ... (Respondents)
Present |
SY‘“D NOMAN ALI BUKHARI . -~ For Appellant. 1S
Advocate . ) E g
l ’ 1
MR, MUHAMMAD RIAZ KHAN PAINDAKHEL, | 5
Assistant Advocate General , ---  For respondents. TR
j £l
MR HAMID FAROOQ DURRANI, - . CHAIRMAN - A
MR MIAN MUHAMMAD —-  MEMBER(Executive) % ,
I | il
} JUDGEMENT. A
- | HAMID FAROOQ DURRANI, CHAIRMAN Syed Nornanl Ali Bukhari, '
. P -
} Ac!vocate submitted Wakalatnama in hxs favour executed by the appellant Made
'pa.rt of the record. =
02‘.‘ .The appellant 18 aggrieved from order dated 15:01.2019 issued. by the
respondent No.2/ Deputy Inspector General of Police, Special Brach, Khyber
‘ ;:"'x Pal\htunkhwa Peshawar. His departmental appeal preferred before the reSpondent '
- \\\_ e~ No.i was not{responded to. -
|
‘i Scryicc Taihazavk
1' AN _Peshawar
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We have heard the leamed counsel for the appellant learned Assistant.

Advocate General on behalf of the respondents and have also gone through the i

I

v
i

'avlallable record. o

" ',104 At the, l‘orutset learned counsel for the. appellant referred to the 1mpugned N
v't 11.311 | ..

|

yo B o
Lo order' dated 15 01 2019 and stated’ that the Deputy ’Inspector General of Pohce ﬁ
Special Branch Peshawar/ respondent No.2 was not a competent officer, for the ‘
purpose of discipline, in the cases of ministerial staff of police. Referring to Section-  u: ' : |

44 of the Khyber Pakhtunkhwa Pohce Act, 2017 it was contended that only the

Provrnc1al Pohce Ofﬁcer was the cornpetent authorlty to pass such orders. The

i
nnpugned order was, therefore, vmd and could not sustain. ' k

Learned Assistant Advocate General opposed: the argument of 1e_arned | ‘
counsel for the appellant and contended that by virtue of notification dated
28.12.2015, the Regional Police Officer was delegated the powers of disciplinary
action against rninisterial staff. In his view, the appellant was rightly proceeded

against and awarded major penalty of compulsorlly '«retlrement by the Deputy 4 5 -

Inspector General of Police, Special Branch.

05. It is a matter of record that the appellant was issued charge sheet for

misconduct detailed therein on 18 10.2018. The exercise was under taken by -
SSP/Admin Special Branch, Khybet Pakhtunkhwa, Peshawar while on the other -

hand the impugned order dated 15. 01 2019 was passed: hy the DIG, Special Branch. , '!‘; b

Reading Section-44 of Khyber Pakhtunkhwa Police Act‘, 2017 in juxtaposition to the |
5| aEth of allegations as well as the impugned order, it becomes clear that neither

the competent authority/ Provmcral Pollce ofﬁcer rssued the charge sheet nor the

\ ' d order was passed by htm It shall be useful to reproduce hereunder the
Service Tribunal,

Pcshﬂr‘e'févant part of Statute ibid:-

e .
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Ministerial staff etc.—-(1) Subject_to rules. Provincial Police

Officer, may appcint ministerial staff and other emplovees to b
assist the Police.

2 Any person emplo ed under sub-section (1) shall be under
the direction and control of Provincial Police Officer.

et
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his [powers and authority: under this section to an officer of *{
; ~ appropriate rank.

(3) The powers of direction_and control referred to in sub- }1
section(2) shall include the powers of discipliné and dismissal. ‘ii’

o (4) Sub]ect to rules. Provincial Police Officer, may delegate \
byl his ¥
|

In the circumstances of the case and in view of the above noted provision of law, we

have no other option but to hold that the impugred order was corum-non-judice for

all intents and purposes. Having been issued by aa mcompetent official/officer it can : i‘
only be termed as void ab- initio. i At the cost of repetltlon it is noted that the ’ -
Provincial Police Officer wes the only competent auth';onty for the purpose of case ;-
in hand. The respondents could not produce any mstru‘ment regarding delegati;m of | ‘
powers of PPO, as provided by the law ibid in “avour of some other officer. The
notification dated 28.12.20:5, as relied upon by learned Assistant Advocate

General, was undeniably issued in the year 2015, much before the coming into force

of Khyber Pakhtunkhwa Police Act; 2017. Y
4

06.  For what has Seen noted above, the appeal in hand is allowed as prayed for.

The parties shall, however, bear their respective costs. File be consigned to the

record room.

LS

ANNOUNCED

te
' 21.012021 : “ \ o 0
’ - (HAMID FAROOQ DURRANI)
Certified : ' of Presentation of Apptlication >" 2 < j

/4
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—— e AR

OO
EXAMY MEMBERE®) . . o JE .
Khyber Payflunkhwa opying U . ’
Sef‘gceh'g bunal, Urgent — 4 et 7
eshawar —
, Totat KZZ :
Namc of Copyiest ! .

. -
‘ - PR
Date of Complection of Copy 99 , /

Date of Delivery of Copy 3 2"‘; -2 14- ‘
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2 Service Appeal No. 1146/2019 . b
S.No | Date®™f Order or other proceedings with sngnature of Judge or Magistrate and
order/ that of parties where necessary.

proceedings

1 2 3
21.01.2021 | Present. :
-‘.!
, g | Syed Noman Ali Bukharl, } For Appellant ‘
. ; ' Advocates

Mr. Muhammad Raaz Khan Paindakhel,
Assistant Advocate General

l >

For respondents

!
¥ .
3 O

Vide our detailed judgment of today consisting of three pages
placed on file, the appeal in hand is allowed as prayed for. The

parties shall, however, bear their resp"ective costs. File be consigned
to the record room.

ANNOUNCED
21.01.2021

Chairman

'R}
(Mian Muhammad)
Membe;(E)
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o VAKALATNAMA
NO. /20
IN THE COURT OF___ kP Levoica QIwMD, Qd/w
........... g A —€F e Appellant
Petitioner
- Plaintiff
VERSUS
?P 0. &ede Respondent (s)

W Eacz«d~v Ay

Defendants (s) |

do hereby appomt and constltute the SYED NOMAN ALI BUKHARI Advocate
High Court for the aforesaid Appellant(s), Petitioner(S), Plaintiff(s) /

Respondent(s), Defendant(s), Opposite Party to commence and prosecute / to

appear and defend this action / appeal / petition / reference on my / our behalf and

al proceedings that may be taken in respect of any application connected with the

same including proceeding in taxation and application for review, to draw ‘and

deposit money, to file and take documents, to accept the process of the court, to

appoint and instruct council, to represent the aforesaid Appellant, Petitioner(S),

Plalntlff(s) / Respondent(s), Defendant(s), Opposite Party agree(s) ratify all the

acts done by the aforesaid.

DATE /20 ' ( % Ty

(CLIENT)

ACCEPTED

SYED NOMAQ\/Lf BUKHARI

ADVOCATE HIGH COURT

CELL NO: 0306-5109438
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BEFORE THE KHBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Execution Petition No. 72/2021

In

Service Appeal No. 1146/2019

‘Fazal-e-Amin................covvveen... e ........e....(Petitioner)

‘ Versus .
Provincial Police Officer KPK and others........................... STTTTPIIe (Respondents)
Subject:- COMMENTS BY RESPONDENTS.

Respondents very humbly submit implementation report as follows:-
Correct to the extent that the appellant filed the above cited Service Appeal
before this Hon’ble Tribunal against his Compulsory Retirement order from
Service. -

Correct to the extent that Service Appeal of appellant was accepted vide
order dated 21. 01.2021.

Incorrect, the respondent department has filed CPLAEthrough Advocate on
record before Supreme Court of Pakistan against the judgment of this
Hon’ble Tribunal which is still pending and no date of héaring has been
fixed so far despite submission of early hearing request. Appellant will be
treated subject to outcome of CPLA. o

Incorrect, the judgment of Hon’ble Tribunal dated 21.01.2021 has been
assailed by ﬁhng CPLA in the Hon’ble Supreme Court of Pakistan which is
still pending.

Incorrect, © the  petitioner/appellant  is wrongl:y contending  for
implementation of the judgment as respondents have legal right of appeal

and lodged CPLA in time before Supreme Court of Pakistan against the

impugned judgment of Service Tribunal. Therefore, the Execution Petition

is premature and not maintainable.

Irrelevant and misleading. Appeal is the basic right of respondent -

~department. Petitioner will be treated subject to Rule and directions of

Apex court.

It is therefore requested that the execution petition may kindly be

dismissed with costs being meritless please.

i
;‘:’g‘ﬁ’/
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It is therefore requested that the execution petmon may. kindly be

dismissed with costs bemg meritless please.

Deputy Inspectg Clg al of Police,
i \ khtunkhwa,
Peshawar
(Respondent | No. 2)
T

|
i
-

Senior Superi _
Admn, Special Branch, Khyb Pakhtunkhwa,
Peshawar
(Respondent No. 3)

|
|

i
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BEFORE THE KHBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. 72/2021
In

Service Appeal No. 1146/2019

Fazal-e-Amin Ex-Assistant Grade Clérk, Special Branch, KP, Peshawar ....... (Petitioner)
Versus -
Provincial Police Officer KPK and others............ e ——————— e (Respondents)

AUTHORITY LETTER

Muhammad Asif DSP Legal, Special Branch, Khyber Pakhtunkhwa
Peshawar is hereby authorized to appear on behalf of the Respondents before the Hon’ble
‘Service Tribunal Peshawar. He is authorized to submit all required documents and replies

etc. pertaining to the appeal through the Government Pleader.

Senior Superititendent of Police, Admin .
Special Branch, Khyber Rakhtunkhwa, Peshawar
(Respondeng No.3)



BEFORE THE KHBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
Execution Petition No. 72/2021

In
Service Appeal No. 1146/2019

Fazal-e-Amin Ex-Assistant Grade Clerk, Special Branch, KP, Peshawar ....... (Petitioner)

Versus

Provincial Police Officer KPK and others........... TR ....... (Respondents)

AFFIDAVIT -

I, Muhammad Asif DSP Legal Special Branch, Khyber Pakhtunkhwa Peshawar do
. here by solemnly affirm on oath that the contents of enclosed application on behalf of

‘respondents for vacation of status quo order are correct to the best my knowledge and
behef Nothing has been concealed from this Hon’ble Tribunal.

1
|

Deponient

Muhamma Asif
DSP/Legal
17301- 3746129 3



£

ORDER

. This order is passed in comphance w1th the Judgment of the Hon’ ble Khyber Pakhtunkhwa - .
Service Tribunal, Peshawar dated21,01:2021 passed in"Servicé Appeal No. 1146/2019 filed by
Fazal-e-Amin Ex-Assistant Grade Clerk (heremaﬁer referred as .accused ofﬁcral) against
impugned . Order- of Compulsory Retirement from Service under the. K.hyber Pakhtunkhwa’
(Efficiency & Discipline) Rules 2011 vide Order dated 15.01.2019. Facts in brief leading to the
instant departmental action of i 1mposmg ‘Major Punishment of Compulsory Retirement from
service against the accused official are as follows:- ‘

A fake/bogus letter was sent to NADRA vide letter No. 9105/Security dated 22. 05 2018 by.
this establishment wherem an’ Afghari. Wans Khan s/o Hay ‘Anar'Gul was' declared illegally as

 Pakistani National whlle ‘the verification process was at. ‘that time in progress at Field Office AGO .~ ~
City Peshawar ‘The said dlspatch number was dehberately Teft blank in the dlspatch register while

the reference of the fake/bogus letter was mentioned in Dak book. The’ srgnature of supérvisory
Officer i.e SP Intelligence was obtained fr audulently on the said fake/bogus letter and the accused
official was posted as Record Keeper ASB Section/SB (Now VB-1). - _
Proper departmental proceedings were initiated under ibid Rules by issuing. Chargc Sheet _
and Statement of Allegations against the accxged official. Mr. Muhammad Irshad SP/JIT Special
Branch was appointed as Enquiry Officer to probe into the matter. The Enqurry Officer after
conduct of detailed enquiry, found the accused official guilty of misconduct within the meaning
of ibid Rules. The ¢ompetent authority after perusal of the enquiry imposed Major Punishment of
Compulsory Retirement from Service upon the accused official under ibid Rules vide Order dated
15.01.2019. Where after, the accused official filed Appeal to Worthy Inspector General of Police,
Kihiyber Pakhtunkhwa but was filed by the competent authority on 27.08.2019 being badly time .
barred. Later on, the accused official filed Service Appeal No. 1146/2019 in Khyber Pakhtunkhwa
Service Tribunal which was accordingly allowed/accepted and the impugned Order dated-

- 15.01.2019 was set aside berng coram-non-judice and the accused official is remstated into

Service.

Department approached law department for lodgrng appeal/CPLA wherein the Scrutiny
Committee headed by Secretary Law approved the case hence CPLA against the impugned
Judgment/ Order has been filed by this establishment in the August Supreme Court of Pakistan.

In the meanwhile, accused official filed Execution PetitionNo. 72/2021 in Service Appeal -

- No. 1146 0f 2019 before the Khyber Pakhtunkhwa Service Tribunal, Peshawar for implementation

of the judgement. Case was fixed for hearing on 10.06.2021 where¢in the ‘Hon’ble Tribunal was
pressing hard and directed for implementation of the Judgment with the following remarks passed:-
“If the CPLA has been filed and the judgment has not been suspended, then the

" respondents are under obllgatton to implement the judgment, subject to decision of CPLA by
© the August Supreme Court of Pakistan. Respondent are, therefore directed to issue ari Order

fowards implementation of the judgment subject to decision of CPLA by the Apex Court. To
come up report in compliance on 08.07.2021 before S.B.”

Proper guidance was sought from CPO vide letter No. 740/Legal/SB dated 18.06.2021 and
the competent authority directed to implement the judgment dated 21.01.2021 conditionally and

- provisionally subject to outcome of CPLA vide letter No. 5707/Legal dated 23.06.2021.

As the Hon’ble Tribunal is pressing hard and directed for implementation of the Judgment

- and to come up for report in comp]rance on 08.07.2021 therefore, the judgment has become final.

and there is no other option but to implement the judgment hence is provisionally implemented
and Fazal-e-Amin Ex-Assistant Grade Clerk is re-instated in service with immediate effect. Further
the accused official shall submit proper affidavit on stamp paper that he w1ll return the payment
made to him if CPLA was accepted.

No. 48 7~ S7)e8. , dated, the Pesha

Copy of the above is forwarded to all concerned.




