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One acceptance pf instant appeal, tfirimpligned 

order passed by respondent No.l may kindly dej I 
aside and the appellant may please be reinstated It

:•
!•

;et ,r

;
ii^

service with full back benefits.
• I

f1¥i

Respectfully Sheweth!

If
m1. That, the appellant was inducted in the 

service on 20-11-1995 in the establishment 

.of Senior Civil Judge Mansehra, and letter

|S

1

feilmJ m' ill••

on selected and appointed as junior clerk in • 
the establishment of District

vKii- 'ili;■

& Session .^1IIfiJudge Mansehra on 02-10-2001.
.1:

2. That, the appellant performed his duties 

this department since last 15/16 

without

rm miyears:
any fault on the part of th6

,1

i;
• tappellant.

That in June 2010 appellant was posted asi] 
reader to the court of Mr. Mahzar HussaiJ 

learned Civil Judge XII Mnnschra . -
That on 08-06^2010 a suit bearing No. 22/11 ^

'I'
of 2010 “Kareem Ullah etc. Versus Rifat| - ' 

Sultana and other” was entrusted to the said ^ ■

court where!was' posted as reader, by the 

learned Senior Civil Judge, Mansehra. Being 

I a routten work I have written the first order' ^ 
sheet in it, but there was an application fori
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^ issuance of tcmpoi-ary injunction, herice I 

brought the meter into the notice of
• h t

learned Presiding Officer for guidanceJiTlie' 

Presiding Ofjficer ordered me to mentioiied f 

order for issuance of a simple notice ag^init 

opposite party about the

■>s

t
i. i-v

s.

. I' rji

:•
!

r-i;. j
-V ;

the spme
application. Therefore in compliance with ;

the directions of Presiding Officei^ I [had ' 

done so. And orally one of the plaintiff 

present in court to file Summon forms with i 
the Muharrir of the Court. After getting 

signature of the learned Presiding Officer f 

sent the case file to the Muharrir for the !

,■

;•

?■

•f

<1
k

1
1

issuance of notice/Summon per order. The? 

Muharrir of
1

f

ithe .-jcourt
notice/summon produce before the learned 

Preside Officer for his signature on it. the

prepared ^\ %;■

i {

r-l*

y

}

I r

learned Presiding Oiriccr^aficr his signature 

delivered the same direct to plaintifftpresent 

in court and the P.O also directed.him to 

delivered the same before Naib Nazir at | 

Balakot for5 its execution. Thereafter that 

plaintiff lifted the court.

That on 16-06-2010 (the date fixed in:^he -\| ; ^
Jsl'. !■
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?
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i

-■ i!i

!
1

,■

i

5.

case) non ofthe party present except cleri| of | i
the council of the plaintiff similarly 

notice/summons delivered to the plairitiff 

were also not received back after execution.

I repeated the previous order sheet for / ^

r .!
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ear ler d: ; :
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29-06-2010 (Next date of hearing). In the 

meanwhile on 22-06-2010 

plaintiff appeared before thf eouirt ^d 

inquired me about his next date of (rearing, 

whieh 1 told him. However the plaintiff, 

requested to Presiding Offieer that he fhiled 

to obey the order of the eourt and not 

delivered the notice/summon to Naib Nazir 

Balakot due to his sickness. The learned 

Presiding Officer ordered me i to mention ‘-I 
■ next date of hearing

I ■■ '■

notice/summon and the back skme to'him,
i 'i

which I do .The learned Presi^ding Offiber
'i! '' '' *****

also ordered the plaintiff to deliveW the 

same to the Naib Nazir Ballot for lits

\ t

y ■ 1one 5 of the■
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on ; the: same •
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execution deliberately. (Attested copies of ^ 

the order sheet of the suit as well as; liptice 

of the S.Q application are pnn^ed as 

annexure

That on 23-06-2010 some of the defendants . 
alongwith counsel appeared bef )re the court 

and complained about the role! of plaiptiff I 

who maneourved the notice of 

of simple notice on application.;

!
J

•. II

>
,C:.. '•i

A 7.f

IS.Q instead

8. Resultantly they have st ?ppec the i 
proceeding of demarcation 

the basis of said notice. In
on ithe spot oh 

his respect,- ■
defendant No.l of the said suit Mst.fRifliat 

Sultana through her attorney aiJo submitted
i .
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an other application in the ^urt of learned*

District & Sessions Judge Mansehra7 . j, ;.J.: , .
(Respondent No.l) on 26-06-2010 WhichJs

. . ' i' ■''* ■
still pending before the court of respondent

No.l for evidence of the parties (Attested 
■ ' . ■ I'i ■ s’ :

copy of the same application is ann^ed as :
anncxure

That, on 25-06-2010 Mr. Mahzar Hussain, 
Civil Judge-Xll, Mansehra issuedj show 

cause notice to the appellant as well

V

•4r

I

».
■Ia
I,

1

t •9. !

. i

.as-' ! •
Muhammad Sultan Bailiff and Bilal Raza

if■f ' ^
Muharrir. (Attested copies of thS[ show

i ■' T -'cause notice are annexed as anhexure

?

;

That, the appellant as well as BilaTRaza '10.
i

Muharrir submitted reply of the shotrcause I 

notices in the court of Mazhar Hussain, Ci\jil j 

Judge-XII, Mansehra on 28-06-2010.
■'M' ^

(Attested copies of the notice are 'a wexed 

as annexure “E”)
■ \

11. That, on 29-06-2010 the then Dis 

Sessions Judge Mr. Anwar Hussainj passed i
an office order vide which he apoomtid

n s: I ,
respondent No.2 as Authorized Offiben for! I
the purpose of inquiry. (Attested copy of the 

office order is annexed as annexure

12, That, on 10-08-2010 respondent
i

charge sheeted the appellant and he also
: I'

provided statement of allegation to the

\
:
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V • . © «/^4
appellant. (Attested copy of the charge sheet 

and statement of allegation are antt^edfis 

annexure
- ■

That Authorized Officer, responddniMp.?
■ 'f' ■■ -

further appointed respondent NoB:
" i f.' '■

Inquiry Officer vide order dated 10-08-2010.
'I

t

/.

»
%

is:
•••
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V

I
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The Inquiry Officer without any charges ^
I ’'

sheet or show cause notice initiated the'
f:

Iproceedings of the inquiry and the appellant ' |
I ■ I-’

was directed to submit the reply of the 1 

charge sheet and statement of allegation 

Appellant submitted the same befble th(l : 

inquiry Officer. (Attested copies of rdply o> 

charge sheet and statement of allegatioi 
are annexed as annexure “H”). I

That, Inquiry Officer conducted the iiiqui^
j| ' ■ j

and returned the file to the Auth prized 

Officer vide order dated 01-10-2010. ; ! 

(Attested copies of the order dated |

are annexed as ' ■

. / •

r

'• 1

I-:

I :
14.

\

2010 and 22-10-2010 

annexure

That, respondent No.l after receiving * the

inquiry report from Authorized Officer'
1! "

again summons the appellant and supplied 

the questionnaire as well as final show 

notice to the appellant. Appellant submitted 

his reply.fo the questionnaire as well as the. 

final show cause notice on 06-11-201:0 and 

22-11-2010 respectively. (Attested copies

:-t-

15. i.

.

cause
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!/ of the questionnaire, final show 

notice and reply are annexed
pause
vr”,. • 'as annexnre
J.-'iV .i

' ; i!'••v
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16. That responded No. 1 heard me in person' | 

02-12-20i0. During the course of |er&hikl
on
!■

..'i
■;

:: hearing I had brought it in to the naticejof 

Respondent No. 1 that both the Anhorizbd 

Officer respondent No.2 and Inquiry Officer ; 

Respondent No.3 have not initialed

,1
rl.*

\
i

any 

.1 Raza

:N

inquiry proceeding against Mr. Bill 
Muharrrir of the court of respondeilt No!4.

‘ i

Similarly I have also brought into thi: notice 

of respondent no.l that cutting /ovei writing 

made on the notice to the extent of n|xt date 

of hearing was made by responde 

himself, earlier this fact was not shown in 

■ writing due to the ^Sviw^prestige of. the 

court as will i^as respondent No.4.

t
=1 j

f

;
\

»
I . .4no.

•: !;

!; •
owever
I ■ ^

after personal liearing the respondent Noll
i i

adjourned the inquiry proceedings for; 09
12-2010 for consideration. On this date the 

respondent no. 1, fully agreed with'fthe 

submission of the appellant and remanded

1

?

1

the inquiry file back to respondent no. 2 for
5

holding similar

\

1
iV

iHiuiry against Mr. Bilal 
Raza Muharrir also, but he did Snot

■i y
mentioned single words about cutting of^tHe Vi

1

!

!■

., idate on the notice b^' respondent no A 

this regard necessary defence evidence.' On
'.inr.:-;

%
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:yt«^!?bf inquiry file the respondent I:|).2 

charge sheeted the Bilal Raza Muliirrir and I'
' ^ *, ;Jh '

'.S■i'
i

. *
v'h

i;i' supplied the statement of allegation and I he
;r

•*■^5 i ir} i

was directed to 
• A • appear before the lilqiiiy 

Officer vide order date 20-12-2010 'Attested
\
3 !•

. V • j*.

%
copy of the order sheets/charge sh^iets dnd 

■ ■' i ■

Statement of allegations are annexedlas
annexure "i”).

That, Mr. Bilal Raza Moharrir repli^is of he
. j

charge sheet as well as stateniient 
allegation. (Attested copy of th\ reply 

submitted by Bilal Raza is aniu xed 

annexure “M”/ 11

That after cornpletion of Inquiry report tie
' • ' ii (

Inquiry Officer respondent no.3 resubmitted 

inquiry file before the Authorized Officer 

respondent No.2 on 03-01-2011, but during 

this proceeding he has neither given i 

chance to the appellant for production of ^ 
defence evidence nor he summoned the

Reporting Officer/ Presiding Officer as will
. , '“Vi;.

as plaintiff of the said case who given the

•■1

i:
\

s; 77.
t !VI

of

!
as

18.

\

1 '
a

[I

;

i

i

summon/notice by the presiding Officer 

himself for recording him f.necessary
evidence despite my oral request be^pre;;^e 

Inquiry Officer respondent No.3 during the

i
i

I >

;
5•) • i

inquiry proceeding, and first pksonal
, • hi y:',

hearing before the District & Sessions^ Judge ’
S -1

(Authority Respondent No.}),

J

1

:
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■ ; 19, That the respondent lslo.2 resubmi^edlthe 

Inquiry file; to respondent No.l 

2011 with

■ I

07-01-on
i

the same

nquity

mcc
recommendation. On 14-01-20)/y ■ I 
file again received by respondent Nci.l 

he again issued final show cause notide (2f)

r

id

to the appellant and directed to submit his
' !j p; 'I

reply with in 7 days. In compI<SiJ(W^ ith the
order of respondent No.l, T again sulimitti’d

! = ■' I
my reply, (Attested copies of the final show 

cause notice 2"“', reply of notice and order 

sheet dated 14‘‘01-2011 oror annexed 

annexure

on 08-02-2010 learned respondent 

No.l personally heard the appellant and I
also submitted written arguments before the

^ !
authority and the case was fixed for 09-02^
2011 for order. That respondent No.l agairi J 

neither considered the reply of final show • ]

■;

as

20. That,
t

r.
.''.a-.

b
•.*
f

cause notice nor during personal hearing 

considered the argument of the appellant
i ^ ,

(Attested copies of order sheet datedS9-02- 

2011 alongwith 

annexed as annexure ''O”),

&;

I
; \

V-written argument) ! are
• tii! '■

21. That, on 09-02-2011 learned Resporident
' i'. * , I

No.l passed the impugned order whei*eby lie

5;
•i--

•;>
|l .

imposed major penalty on the appellant 

under NWFP Government Servant
■h- I

Efficiency and Discipline Rules, 1973 and
ill
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■?:
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■ passed the order regarding compdlsbry 

retirement of the appellant. (Attested copy 

order dated 09-02-2011 

annexure

1 ■y.»
.1 • I

IS annexed asl \
i

i

:►

FACTS: ■i.
.'i

■;

'■'V22. That, all the respondents wrongly, illegally 

and without any justification imposed niajor 

penalty upon the appellant as there is ho 

fault on the part of the appellant.

That, respondent No4. Mr. Mazhar Hussaih
t

Civil Judge-XII, Mansehra is not allowed ^

under the law to issue me show cause notice
as he was neither Authorized Officer
Inquiry Officer and respondents No.l

carried out the proceedings of the inquiry
the basis of that show cause notice illegally.

24. That, appellant has good service record l and 
■ . ■ i; ■■ ■

there is no misconduct, corruption charges
of any kind against the appellant.

That, appellant wrote the date on notice of f
I ' r-' ■ ’

status-quo application with the order of the | ^
Presiding Officer and also l anded

.!
fI ri

■:

i.*
i.-23.
i
1

nor;; ; ;

0 '-3 'h i 'I;;•«! , . '

on 6

j: i

I
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25.
I

i

the !over
same to the plaintiff with tae order of 

Presiding Officer.
ithe

:

j26. That, the appellant is a poor low-grade
igovernment servant and severely affectec^ by '. '?

uthe earthquake of 2005: i

T

That, the appellant has done all the things

with the order of the Presiding Officer : in

.f
4

«.v
f-r
i
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good faith without any malafide and without 

any connivance with any of the party of th0 

suit.
28. That, the Inquiry Officer has not properly > : >

I .iT ■ ■ ^
inquired into the nialtcr as he lias not ^

recorded the necessary evidence in the f

inquiry and the appellant was not afforded 

the opportunity of producing any defence 

evidence although the appellant insisted-on , 
the same, in this way the order of the 

authority i.e. learned respondent No.TTs . ^ 

totally wrong, illegal and without; 

justification.

29. That, rule 6 (E&D Rules) entitles the; v;

accused official to cross examine the |I I
witnesses. In this case the Reporting; Officer i

' I
and plaintiffs of the case were not examined 

during inquiry enabling the appellant ito 

cross examine him, despite my writien 

request as stated in reply of final show cause 

notice and written statements/ argun^nts. |

30. That the authorized officer and the autho|ity 

; paid no attention towards theySuprenie Coirts 

: decision PLD 1981" SC Page-176, provided
- I ■

v.^

.•i;

:
'■

i

f’;!

U-: 1

•i
? i

i .
1\

i •Vi\

i

•;
!■

1

I

;

i

..

before them , whereby it was obli^torj^ on 

authorized Officer to get explanation 

the accused official about su ges&g.
i'

recommendation major penalty. Onfhe basis 

of authority referred above, the penalty tyasi •••r-

J

J
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iset aside on appeal by the Ailgrfst Suprltne 3 
Court in relevant

>
Muhammad Shah, Senior Civil : Judged 

Abbottabad Vs. Govt, of NWFP”. '

»

'f''
case titled as “Syed llS^r JI i. i;

i•.V.

i ' mi 'i
■ '.iMl•■r 1.mm1iIt is , therefore, most humbly prayed tha

acceptance of instant appeal, the impu^ed::!i|

;
(

:^isi

be set aside and the appellant may pleas^^fje; I ;j:

■ • .1 • 'ii
order passed by respondent No.l may kiridlyi t!ii

■11V-s !mi!l
ii i

reinstated in service with full back benefits fi
1 ■ ■ ?

TX . , ,1

• : y-

n
r4lMlDated: 28-02-2011 • ■a '

., MH
iiIi)

!{Ghulam Nabi 

..Appellant
!i

1

)i
[’ !]:iii : ;

AFFIDAVIT. fi;

I, Ghulam Nabi son of Muhammad MiKsa
i ■ :

resident of Hungrai, Tehsil Balakot District
i !

Mansehra Ex- Copy Clerk to the court of 

Sessions Judge, Mansehra, Appellant , do
1; ■ i •

hereby solemnly affirm and declare on oath
. 'll ' ! '

that the contents of above 'I departmej ital 

appeal are true and correct to the best of ny 

knowledge and correct to the best of 

knowledge and belief and nothing has b|en 1^

:

-■t
■ 1

•i

i\

I|.r-'

II
'M

I ■-s'sa
»-A I ...-—

■V *.*

-.........tef my;
; »

''■>

'V

concealed from this Honourable Court.

'it,TTE- Dated 28-02-2011 ■hulam NabilI

;v*(DEPONENT)

ll fi
F

J ,v
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/
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BEFORE THE SERVICE TRIBUNAL,' 
.KPK i^PESHAWAR-

. /^7

!*

i
UI

Ghulam Nabi son of Muhammad Moosa 
resident of Hungrayee, Tehsil Balakot District 
Mansehra Ex-Copy Clerk to the court of 
Sessions Judge, Mansehra.............. Appellant

FI
11^

^1;
ft

VERSUS

7 8The Worthy. Administration Judge, Peshawer 
High Court, Peshawar. |
District & Sessions Judge, Mansehra. ■' . , ■ j
Additional District & Sessions Judge-Il. 
Manselira. . ’
Senior Civil Judge/Inquiry Officer, Manselira. i 
Mazhar Hussain, Civil Judge-XII, Manseh^ 
.........................................:............ Respondents!

? ♦2. ti: *
3. >

'7'
i-4. 11 r

5/:l5. I

Hi .Uki ft'7

iiSERVICE APPEAL UNDER SECTION 'i
<1 C-

OF THE KHYBER ^PAKHTUN KHWA r
SERVICE TRIBUNAL AC 1\ 197^
AGAINST THE ORDER OA I ED 09.02.2011 »

■

i':PASSED RY RESPONDENT NO,2 VIDE
OF I-WHICH MAJOR PENALTY . »

COMPULSORY RETIREMENT FROI . I

SERVICE WAS IMPOSED ON TH
WHICHAGAINSTAPPELLANT

I

DEPARTMENT APPEAL WAS FILED
BEFORE RESPONDENT NO.l BUT THE
SAME SOLICITED NO RESPONSE
WITHIN THE STATUTORY PERIOD OF t:■ -t

TE-Ogo DAYS. 'ttesAt ■' ;■!
X L' V

;!
I

■T,

V V I-A >•
i! I-.
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It is, therefore, most humbly prayed 

that on acceptance of instant appeal, 
the impugned order passed jlby 

respondent No.2 may kindly be I set 

aside and the appellant may please! be 

reinstated in service with all back 

benefits.

*

;
■!

i.

■

,/W
Dated 27.06,2011 ■i

i
Ghulam Nabi .

■ I

...Appellant
■

hThrough
i
'I rDILDAR AHMED KHAN LUGHMANT, | 

Advocate High Court, 
Mansehra.

•iC
■h

' ' Jl : ilAFFIDAVIT. I
I, Ghulam Nabi son of Muhammad Moosa 1

11

resident of Hungrayee, Tehsil Balakot j 
District Mansehra Ex-Copying Clerk toSthe I 
court -of Sessions Judge, Mansehra, | 
Appellant, do hereby solemnly affirm :|and 5 
declare on oath that the contents of above | 
departmental appeal are true and correct to { ,,
the best of my knowledge and' belief land | 
nothing has been concealed from this i 
Honourable Court.

i, ' ' I
m' ii

;VJk.. 1

i
; ■ -

i11-
I.

I'Dated 27.06.2011 : - ,

Ghulam 
(DEPONMVT)

h•t
l-i
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BEFORE THE PESHAWAR HIGH 

CQURT/TRIBUNAL, PESHAWAR “■ ‘
/

y'-V■>s

Ghulam Nabi son of Muhammad Mussa resident of

Hungrai, Tehsil Balakot District Mansehra Ex-Copy 

Clerk to the court of District & Sessions Judge, 

Mansehra Appellant.

VERSUS

District & Sessions Judge, Mansehra. 

Additional District & Sessions Judge-lII/ 

Authorize Officer Mansehra 

Senior Civil Judge/Inquiry Officer, 

Mansehra.

Mazhar Hussain, Civil Judge-Xll, Mansehra 

................................................Respondents.

1.

2.

3.

4.

lx

DEPARTMENTAL APPEAL AGAINST THE

ORDER DATED 09-02-2011 PASSED BY

JUDGE.SESSIONSDISTRICT &

MANSEHRA/RESPONDENT NO. 1 WHEREB Y

APPELLANT HAS BEEN AWARDED MAJOR

OF COMPULSORYPUNISHMENT%
\ C.0 RETIREMENT FROM SER VICE.

Ll
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PRAYER:-

One acceptance of instant appeal, the impugned 

order passed by respondent No. 1 may kindly be 

aside and the appellant may please be reinstated in 

service with full back benefits.

set

Respectfully Sheweth!

>'• •

1. That, the appellant was inducted in the 

service on 20-11-1995 in the establishment 

of Senior Civil Judge Mansehra, and letter 

selected and appointed as junior clerk in 

the establishment of District & Session 

Judge Mansehra on 02-10-2001.;

That, the appellant performed his duties in 

this department since last 15/16

on

‘i

2.

years
without any fault on the part of the
appellant.

!
3. That in June 2010 appellant was posted as

reader to the couk of Nk-. Mahzaf Hhssain 

learned Civil Judge XII Mansehra .

That on 08-06-2010 a suit bearing No. 22/1 

of 2010 “Kareem Ullah etc Versus Rifat 

Sultana and other” was entrusted to the said 

court where I was posted as reader, by the 

learned Senior Civil Judge, Mansehra. Being 

a routten work I have written the first order 

sheet in it, but there was an application for

4.

i

Z^MAR "
■;
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JUDGMENT SHEET r"

PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT /
■/

>' 1

1~Departmental Appeal No.4/2011

JUDGMENT \
/

NDate of hearing 6-3-2015

P.eJ(^(0:^.ex./^n ...........

Respondent(s). ^ ,/yJ,y:.MU.lDa.K)3,ron

Petitioner(s)

Through the instantYAHYA AFRIDIJ.-

Departmental Appeal, Ghulam Nabi, appellant, seeks

the following prayer:

“/r w, therefore^ most humbly prayed that on 
acceptance of instant appeal^ the impugned 
order passed by respondent NoJ may please 
be reinstated in service with full back 
benefits. ”

Charge against the appellant was that he2.

had intentionally tampered the notice of the Court

after cutting and overwriting the date of hearing. After

conducting departmental inquiry against the appellant,

he was awarded major penalty of compulsory

% retirement from service, under the provisions of

Government Servants (Efficiency & Disciplinary)

Rules, 1973 (“Rules”) vide order dated 9.2.2011.
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3. Arguments of the appellant and
•. • ■•j-

representative of respondent No.l, were heard and

available record of the case thoroughly considered.

4. Perusal of the record would reveal that

Mr.Mazhar Hussain, Civil Judge-XII, Mansehra had

made a written complaint against the appellant that a

civil suit titled Karimui[ah>«Vs..Rifat Sultana, was

entrusted to his Court on 8.6.2010, for disposal; that

notice was issued in pursuance of application for grant

of temporary injunction for 16.6.2010, but the

opposite party was not served and order was made for

their re-summoning for 29.6.2010; that during the

proceedings, learned counsel for the defendant made a

complaint to the Presiding Officer of the Court that

notice of ‘status quo ’ was distorted and misconstrued
> v,

as order of ‘status quo ’ on 22.6.2010, by Mian Sultan,

Bailiff to the Court of Civil Judge, Balakot and

consequently, the defendants alongwith revenue staff

were restrained from conducting demarcation of the

property, whereupon the learned Civil Judge called

explanation of the 'Moharrir ’ concerned, who replied

the same on 25.6.2010, by stating that in fact the date

16.6.2010 was tampered by the presenti.e.

accused/official, who was then posted as Reader to the

Court of Civil Judge-XII, Mansehra; that Show Cause TED
• , /%
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Notice was issued to the accused/official, who
tv'" 'V

submitted his reply on 28.6.2010;
r ■

that a proper

departmental inquiry was conducted under the Rules,

and after observing all codal formalities, the appellant

was found guilty of the charge and major penalty of

'compulsory retirement’, was proposed by the

Authorized Officer. The Competent Authority, while

concurring with the finding of Authorized Officer,

passed the impugned order of 'compulsory retirement

from service’ of the appellant, vide Order dated

9.2.2011.

The accused/official, present in Court,5.

submitted that after completion of Inquiry report, the

Inquiry Officer, respondent No.3, resubmitted the

Inquiry file to the Authorized Officer, respondent

No.2 on 3.1.2011, but during these proceedings, the

appellant was neither given a chance for production of

his evidence in defence, nor the Reporting

Officer/Presiding Officer was summoned, despite oral

request of the appellant. It was further contended that

Civil Judge-XII, Mansehra, respondent No.4, was not

legally justified to issue Show Cause Notice to the

appellant, as he was neither Authorized Officer, nor
>

Inquiry Officer and respondents 1 to 3 carried out the

'A.--proceedings of the inquiry on the basis of that Show



Ik Cause Notice. The appellant further prayed that he is a 

poor low-grade government servant and severely
:vsV ■•V

affected by the Earthquake in the year, 2005, and

requested for taking lenient view.

6. Admittedly, ^misconduct’ iox which the

appellant was charge sheeted, was grave and proved.

The appellant was correctly awarded ‘Major Penalty

the only issue, which agitates and begs consideration

is the quantum of punishment, on the ‘principle of

proportionality

In the circumstances of this case, when7.

the appellant has no prior adverse entry in his ACRs,

the punishment awarded to the appellant seems to be

harsh and does not commensurate with the

misconduct. Keeping in view the peculiar

circumstances and conduct of the appellant, this Court

is of the view that the appellant may not be

completely exonerated for his wrong doings, the

present Departmental Appeal is partially allowed, the

impugned order dated 9.2.2011, is set aside and the

appellant is re-instated in service to lower post.

without back benefits.

8. Consequently, the punishment of

‘compulsory retirement from service ’ awarded to the

n

2015y<y/
/ 'j/i



r > .

5h,

appellant is reduced to the one ‘reduction to a lower

post \ with no back benefits.

This Departmental Appeal is partially allowed

in the above terms.
.tv

W
'5;

Dt.6.3.2015.
/X4
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VAKALATNAMA

IN-THE COURT OF
• '■•*■*

OF 2015

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)

/\/a<6/
/

VERSUS

(RESPONDENT)
.(DEFENDANT)

i/vy^. _________ /\/a^/ ______ -
Do hereby^appoint and constitute NOOR MOHAMMAD.
KHATTAK, Advocate, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as 

my/our Counsei/Advocate- in the above ‘ noted matter, 

without any liability for-his default and with the authority to 

. engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated.'.? /-^^./ZOiS,

CLIENT

ACCEPTED
NOOR MOHAMMAD KHATTAK 

(ADVOCATE)

OFFICE: ■
Room No. 1, Upper Floor,
Islamia Club Building, Khyber Bazar, 

• Peshawar City.
Phone:091-2211391 

Mobile No.0345-9383141
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228 SUPREME COURT MONTHLY REVIEW 219>20071IVol. XL Azizullah Memon v. Province of Sindh 
(Rana Bhagwandas, J)

■i!.i-
Income Tax Ordinance (XXXI of 1979)—■?r fioT the quarter ending 15-9-1989. was of no consequence. The plea of ^ 

[laches raised by the petitioner Herein was also'not ^accepted by .the 
jLahore High Court.
^•>3. In support of this petition for,leave to appeal from the judgment 

the Lahore High Court, dated 6-7-2001, Mr. Ilyas Khan, learned 
■Advocate Supreme Court after taking us through section i3 of the 

Ta.x Ordinance. 1979 has emphasized that undisputed!)' the

—-Ss. 53(2) & 87—Constitution of Pakistan (1973). An.185(3)—Delay 
in filing of estim3te--Revisfd estimate filed ne.xt year-"A!legaiion 
against petitioner-Company was that estimate filed by it was delayed by 
two days, hence, it was issued notice by Department for paynient of 
additional tax—High Court while accepting constitutional petition filed 
by company-found that in revised estimate filed by company next year, it 
paid all dues/tax on the basis of revised estimate and earlier default of 
two days in filing estimate was of no cor^sequence—Plea of laches raised 
by Department was not accepted by High Court—Validity—Revised 
estimate,was filed by company six days berbre the target date-—Company • 
had paid all iis.liability on the basis of revised estimate—Course adopted 
by company was supported by S.53(2) of income Ta.x Ordinance, 1979— 
Earlier default of.

t j
I ■

!
3 Income
felimate filed on 17-9-1989 was delayed by two days and as such the 
fimpusned notice for payment was justified in law. In reply it has been 
jargued by the learned counsel for the respondeni-Company that 16th of 
^September, 1989 was Sunday and therefore a closed day as such estimate . 
fSled on 17th September. 1989 was within lime.'A- •V'•I 4. Tt is. established from record and it has not been disputed before 

piis that final and revised estimate was in fact filed by the Company on 
&V6-1990, six days before the target day i.e. 15-6-1990. It is also not 
^disputed that the Company had paid all its liability on the basis of the 
i’reyised estimate. The course adopted by the respondent, in the facts and 
iVircumsiances of the case, has the backing of section 53(2) of the Income 
iitax Ordinance. 1979. The High Court, therefore, correctly allowed the 
feconsiirutional Petition filed by the Company. The earlier detault-of one 
fe- two days becomes irrelevant in the facts and circumstances of the
wcase.

ij;r-) one. or tv.-o days became- irrelevant in facts ahd 
circumstances of the case—Petition for leave -o appeal filed by 
Department was dismissed, [p. 228, 229) A & BI i

'J B5
M. Ilyas Khan, Senior Advocate Supreme Court and M. Aslain 

Chalha, Advoc^-on-Record for Petitioners.

Dr. Ilyas Zafar, Advocate Supreme Court and Haji M. Rah 
Siddiqui. Advocaie-on-Record for Respondents.

il

!
llt
1
j

No ground for leave is made out which is refused and this 
petition is dismissed.

ORDERi 1: 5.
i

• KARAMAT NAZIR BHANDARI, J.—Respondeni-Company j 
was issued a notice under secuoa 87 of the Income Tax Ordinance,. 1979 | 
in respect of assessment year 1991, calling upon the Company to_pjy_|

additional lax in the sum of R5.I2,40.015. The Assessing Officer was of 
the view that:— ‘ • S

Petition dismissed.:S.M.B./C-14/SC

y .‘1 2007 S C M R 229 
[Supreme Court of Pakistan] _

Present: Rana Bhagwandas rmd Saiyed Saeed Ashhad. JJ. 
AZIZULLAH MEMON—-Petitioner 

" versus.

T • (i) The alleged estinwte filed on 17-9-1989 was out of timej 
(ii).. The alleged estimate filed on 19-5-1990 for the, third instalment

was also [out oif time; and- ii?-
i',.

Therefore, the.compsz;y should-pay additional tax on so nvjeh |H petition Np.220*K of 2005, decided on.31st August. 2005.
- . , .^ thc^Govcrmnem foods . . .. ’ ^ . . . . (On appeal W the^dgmen^^datedUs^l^ZOCH

2.' ' The notice was, questioned by the Company in .the Lahore Hi^ service-Tribunal, Karachi iii Appeal.No. 192 of 2002).
Court,-through Writ Petition No.2985 of 1996. The High Court alloW sindh-i'Ordinance-aX df :
the petjtion on the ground that the respondent-Co’mpiny had filed ‘V:.

• estimate on 9-6-1990; and paid al> ,the. dues/tax-.on the.,'basis.’ of. •'•i • - .rv* --•%
, estimate'and that earlier defadiof two cavs in the filing of the, estifl>y. j j|^pSs. 3 '& llr--Conslitution.of>-p^slan (1973), Arf:212(3):-Penalry of.

. im^osition:of,-^tire:pfoceedings.^otocmg^

5r: •;■

f t•> •
1
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r
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<■ ■
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I -o.. AL moo7i Ghulam Muhammad v. Mian Muhammad 
(Hamid AM Mir/-a, J)

■|0 the contrary contained in the Sindh Civil Servants Act 
and the rules made.thereunder and 
forcc:*-“-

/alion of 'heVenalty'^y “f i-^Nsilion of penalty,
.^ore (he Tribunal, were conduetprt inipugned .

.servants (Efficiency and ^ of Sindh Civil- Re^va,-fron. sdiT%fj:TpT
already promulgated-Renfoval from%^ Oroinance. 2000 

/ Ordinance. 2000 had nv^ -j- Service (Special Powerv) Sindh

proceedinjs should have been inhivZ. . all disciplinary
Roles enforced in l973-..Since im ■ ' rather than

'•« logical conclusion under a
it had viiiated en,L proceed f"™ ^ "tons

be sustained under the hw- ProcLT '''“W
• I'ttble 10 be set aside-Suprente cZ^rn"''' ''7"" " 

proceedings as well as impugned order of ihe'f 
aside accordingly, fp. 231] ^ ^

231r.
•{;

i-
K 1973

any other law for the time being in■<r " ’• Cv ! »'V . .„ .a-J. 'was rv II. The provisions of this Ordinance shall have effect 
M r.s. notwilhslanding anyihing lo ihcjronirary contained in the ShTdli

|. .. -Jr.,,Givj| Servants Act, 1973 and the rules made ihcrcundcr and’any ' "'•' 
' oOlcr law for lime being in force."

; '' 5

3. In the presence ol e.xprcss and specinc language employed in ihc
io nmie^ 7“ y'”" ‘R’P‘>"™nial auir.oritics nor the Tribunal bothered
discM ^ a- of Ihc Ordinance ail

r ootlor Ordinancejrather than the old Rules enforced in 1973.
not

Im a number of judgments ihai this Ordinan^'ha^The OTerridin^cto 
mver al ,.her laws on the subject except in ease of proceedings' which

iSened r’’™ ° of the Ordinance. Since the
iSneeo,io7Vr' '"“.T'''* ““ '“■'til't^ion under a
^misconception of law and under

. were sei

Muhammad Kha^.^Advrat^omRec^rd fo^^eZn^eT and Rsja S.her Aj- • . - ^ wrong law, it has viiiated the entireMe law The"
Mlhe law. The proceedings as well as final order j 
Kset aside.

converting this petition into appeal, wc set g side the same as well as the impugned judgment of,thc.Tribunal The 
pleparimcm would be at liberty to-ijiiiaie fresh proceedings against the 
petitioner and finalize it within three months from today The petitioner 

|;remstatcd into service. However, the question of award of back
ITesh cnquiry.

Anwar
Respondents.

Mansoor .KbiD.. Advocate-General Sindh for IS, therefore, liable to be

ORDER •
" I' ^^‘■vice Tribunal^ ju^g^ent^'d'i ‘

: ;; “
* of Smdh dismissing his

?nposed-by-Uie-aulhori2^1ff^^,^e™ .i5L P2i^5LJ?Li£n£^
' Tomservice. ^be orceTof disinissal “

WK-i

;B:T./A-74/SC

rfepartmental ■ enquiry ■ order nf ■ ’^^^uance oi charge-sheet,
penally by..the"authorized P^oalty, aiferation of the - ■
Tribunal twere.xonducted .under'thf^ " impugned before the
Effifichey.4hd:Di3cip„a2L£-^I 

,-cciion. 3:.of the.'Ordinance'D'ovi'r*P<; pertmea to note that.
. Proceedings,againit civil.^VervS,Vnn'J--^'-^^^“-'“-^'^'-^^‘^^^

punishments, which mav grounds and prescribes ' jj;
. chafge;'Seciion -II of tL’OrdiLw*'^-^

VI.I-- y;,,. I.

. Appeal allowed.

2007 SC MR 231 ! 1m -
■ [Supreme Court of Pakistan] 'i£ V

5^---....

i 894 of 2002, decided on 26th

f 4 i-^t.^SriSSiSiiawS
>24 Laho«:,High Cc;un/Lkho.%»4fX

^imixmrnmiiiglgmBnSSik

present: Javed Iqbal and Hamid Ali.Mirza; JJ :. 
. MUHAj^fMAD-iAppelliui''

1/7,.;:

• •V-B". ;i
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DA^o.
AUTHORITY LETTER.

Mr. Muhammad Asif, Assistant/acting Nazir of this 

court is hereby authorized to appear before the Khyber Pakhtunkhwa Service Tribunal, 

Peshawar Camp Court at Abbottabad, on behalf of the undersigned, on 22-07-2015 in 

connection with department appeal No.324 of 2015, titled “Ghulam Nabi versus the 

Honourable Administrative Judge, Peshawar High Court, Peshawar through The Registrar, 

Peshawar High Court, Peshawar etc.

Dated. 04-07-2015.

>/ District & Sessions Judge, 
^ Mansehra.

. \
ki
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BEFORE THE HONOl^BLE CHAIRMAN KHYBER PAKHTUNKHWA ^
SERVICE TRIBUNAL.1^.

'•W,APPEAL NO. 324 of 2015
1

GHULAMNABI ■ i A ■

(APPELLANT)
Versus

1. THE HONOURABLE ADMINISTRATIVE JUDGE, PESHAWAR 
HIGH COURT, PESHAWAR THROUGH REGISTRAR, PESHAWAR 
HIGH COURT, PESHAWAR.

2. THE DISTRICT & SESSIONS JUDGE MANSEHRA.
(RESPONDENTS)

WRITTEN REPLY ON BEHALF OF RESPONDENTS. .

Respectfully Sheweth:- 

PRELIMINARY OBJECTIONS.
'M-

1. That the appellant has got no cause of action to file the instant appeal.
2. That the appellant is estopped to sue due to his own conduct. - |
3. That the apjiellant has, riot came to the court with clean hands, 'hence the

appeal is liable to be dismissed. ■ .
4. That the apfjellant is mis-interpreting the facts deliberately. The honourable 

administrative judge has already taken lenient view against the appellant and 
has set aside the order of compulsory retirement of the appellant.

5. That the decision of the appellate authority is correct that at the time of the 
decision the authority has rightly decided, hence appeal is liable to be 
dismissed.

6. That the instant appeal is hopelessly time barred.
PARA WISE REPLIES.

1. Para No.l relates to record. However, this Para is partially incorrect.
Infact the appellant has deliberately concealed the facts from this , 
honourablei Tribunal to the extent of his first appointment as Junior 
Clerk, because he had joined the District Judiciary, Mansehra when he 
was appointed for the first time as a Sweeper and not as a Junior Clerk, 
in the corrt of Senior Civil Judge, Mansehra with effect from 
20-11-1995, per his service book.

2. Para No.2 relates to record.
I

3. Para No.3 is correct.
4. No doubt the suit in question was instituted on 08-06-2010. On the very same 

date simple notice over an application of status quo was issued and next date 
of hearing was fixed as 16-06-2010. But perusal of the copy of the notice, 
which was returned to the court concerned by the counsel for defendant No.l 
revealed that next date of hearing was fixed as 29-06-2010. Furthermore that 
said notice was supposed to be issued after 08-06-2010 according to the order 
sheet No.3 of the same date, however same was issued on 22-06-2010, while 
the court concerned had ordered for notice, for 16-06-2010 and not for , 
29-06-2010. Per order sheet No.4 dated 16-06-2010, the court concerned had 
ordered issuance of fresh summons and not any notice. It is clearly;suggested 
that the appellant had conducted gross negligence in performing of his duty, 
as a result of which the presiding officer concerned vide letter No|. 74 dated 
24-06-2010 issued a show cause notice to the then Muharrir of the court (Mr.
Bilal Raza) who in reply dated 25-06-2010 pointed out that although he : : ' 
prepared the; said simple notice over an application of status quo but he had 
not mentioned the next date fixed in the case i.e 16-06-2010 because no next 
date of hearing was mentioned in the order sheet of the court file, hence 
handed over the said notice alongwith case file to Reader of the court (present 
appellant). Therefore, he can not say as to what date of next hearing was

■r;

w,;;
■ 'i!

■■’ll';
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mentioned by the Reader of the court on it and when this notice was issued. 
On the same date vide letter No.75 dated 24-06-2010 the Judicial officer 
concerned had issued a show cause notice to Mr. Sultan Bailiff to Senior Civil 
Judge, Mansehra about the misrepresentation regarding simple notice 
which he had stopped demarcation proceedings on the spot which showed 
gross misconduct. He was also directed to submit his reply with in three days. ' 
On the receipt of reply of show cause notice submitted by Mr. Bilal Raza the 
then Muharrir the Judicial Officer concerned (Mr. Mazhar Hussain the then 
Civil Judge-kll Mansehra) vide No.77 dated 25-06-2010, issued s|iow cause 
notice to the present appellant, who was posted as Reader in hi$ court, in 
which it waJ clearly mentioned that the present appellant admitted; about the 
over-writing lof date fixed from 16-06-2010 to 29-06-2010 and admitted that it 

part of clerical-mistake. It was also mentioned in the said show cause

4
over

; .li;
.#! i]!..

'■1,

'■Mi
■:'ir

was a
notice that no order was passed by the court concerned about the issuance of 
simple notice over an application of status-quo, but even then he intentionally 
made cutting and mentioned the next date of hearing as 29-06-2010 which 
also comes within the ambit of misconduct. The appellant was directed to 
submit his reply on 28-06-2010. In reply dated 28-06-2010 the appellant 
admitted all these facts in Para No.07 & 08 of his reply which was also 
supported by an affidavit duly attested by the Notary Public.

5. Para No.5 is relates to record.
■■ :l'.6. Para No.6 relates to record.

j

7. Para No.7 already discussed above.
8. The reply 

24.06.2010 c 
instant app 
on 10.12.2012.

■t.
. i 4J

' I-of Para No.8 is that thej application was instituted pn 
nd not on 16.06.2010 as mentioned by the appellant in his 
aal. However the said application was later on withdrawn .

Para No.9 is that in fact the Judicial Officer concerned issued 
show cause notice to Mr. Bilal Raza the then Muharrir vide No. 74 dated 
24-06-2010 and to Mr. Sultan Bailiff vide No.75 of even date, whereas the 
present appellant was issued same notice vide No.77 dated 25-06-2010.

10. The Muharrir of the court submitted his reply on 25-06-2010 whereas the
present appellant submitted his reply on 28-06-2010. ».

11. Mr. Mazhar Hussain, the then Civil Judge-XII, Mansehra reported the matter 
to this court vide letter No.79 dated 29-06-2010 and recommended the case 
for proper departmental inquiry. Later on Mr. Anwar Hussain the than learned 
District & Sessions Judge, Mansehra vide his office order bearing 
endorsement!No.3887-93 dated 30-06-2010 appointed Mr. Ashfaque Taj, the

learned Additional District and Sessions Judge-Ill, Mansehra as 
Authorized Officer and j directed him to probe into the mattqr, hold a 
departmental inquiry, fix responsibility on the shoulders of the iielinquent 
official(s) and to submit his recommendations alongwith inquiry report back 
to this office! within shortest possible time.

12. Para No.l2 is relates to record.

9. The reply o:

■ ii'.

.■ii.
■ 1.:

then

13. The learned Authorized Officer (Mr. Ashfaque Taj, the then Additional 
District and Sessions Judge-Ill Mansehra) re-submitted the inquiry file 
alongwith his recommendation back to this office. The relevant portion of his 
recommendation is re-produced, as below:- 
“I have gone through the whole inquiry report. Admittedly, the accused 

official had tampered with the notice. Issuance of summons/notices is neither 
the job of Reader nor his domain. He had over-written a date of hearing on the 
previous notice and handed over the same to the plaintiff without court order. , 
The justification being given by the accused-official carries no substance and 
weight. So, I found myself in utter consonance with the inquiry officer. Since, 
the accused official has been found guiltyj of official misconduct, so I hereby 

d major penialty in terms of section 4(1) (b) (ii) of N.W.F.P 
Servant Efficiency and Disciplinary Rule 1973, i.e Compulsory

. .-.i

recommende 
Government 
retirement”.

14. This Para needs no reply. •
.

'I,
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15. Para No.l5 is partially incorrect. Actually the Authority and not 
Authorized Officer had issued questionnaire as well as final show 
cause notice to the appellant.

16. In reply to this Para, it is stated that the appellant has himself admitted 
his guilt and is now raising lame excuses. The stance taken by the 
appellant in this Para is incorrect.

17. This Para relates to record.
18. This Para to the extent of re-submission of inquiry file back to the court of

learned Autltorized Officer is correct. ;
19. This Para re ates to record. , 1 , .

A

•k*

■ ,o.

20. This Para re ates to record. j ,
21. In reply to this Para, the relevant portion of the inquiry report sul?mitted by 

officer (Mr. Mohsin Ali Turk, the then Senior Civil Judge,the inquiry 
Mansehra), ik reproduced as follows;-

“The rolehf Bilal Raza Muharrir is preparation of notice without recording 
date of hearing on the said notice. The matter in issue is however, somehow 
different. The issue is that the Reader of the court has made overwriting over 
the notice which was issued for 16-06-2010 and which is available on file as 
Ex PB. The said Reader also admitted this fact earlier. Thus, so far as the 
overwriting on notice and fixation of another date of hearing on the same 
notice is concerned, Bilal Raza Muharrir has got no connection with this issue 
rather the said Muharrir is not connected with misconduct which got proved
against Reader of the court.

With these observations, I feel no need of any further enquiry against Bilal
Raza Muhaqir and recording of any evidence. ' i
This report is submitted before the learned Authorized Officerl with the
observation that in my opinion Bilal Raza Muharrir is innocent.”
The relevant

:

portion of recommendation of learned Authorized Officer (Mr. 
Ashfaque Taj the then Additional District & Sessions Judge-Ill Mansehra) is 
also reproduced as belowi-

“1 find myself in agreement with the findings of learned Inquiry Officer to 
the extent that Bilal Raza Muharrir is ingenuous and innocent. As far as the 
Inquiry against Ghulam Nabi reader is concerned it has already been 
completed and submitted so, there is no need to proceed afresh against him.”

In light of above noted circumstances the learned District & Sessions Judge, 
Mansehra being Authority imposed major penalty of compulsory retirement

■ I-'

upon the appellant.
22. Para No.22 needs no reply.

GROUNDS.
• .'H

Relates to 'ecord. ! ! :
Relates to record. I

iii. Legally speaking, any irhmediate officer can issue show cause nqtice to his 
any staff member regarding any misconduct.

iv. Need no comments.
No proof is found available on the record, hence need no comments.

vi. Need no comments.
vii. Need no comments.
viii. Need no comments. ,
ix. Need no comments.
X. The inquiry was conducted by complying the relevant law and rules.
xi. Need no comments.
xii. Relates to record, hence need no comments.
xiii. Relates to record, hence need no comments. ,
xiv. Relates to record, hence need no comments: |
XV. Relates to record, hence need no commdnts. j
xvi. Relates to record, hence need no comments. '
xvii. Relates to record, hence need no corhments. ;
xviii. Need no comments. .

1.

11
;■

V.

• )■
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It .is, therefore, requested that the appeal may please be
i dismissed with costs.

Dated 17.02.2016.

Honourable Administration Judge, 
through representative of the august >' 
Peshawar High Court, Peshawar

District & Sessions Judge, 
Mansehra through representative I

.-h
I

•. 1 Ri.r 

■ -hi!:

.1

Muhammad Ashraf, |
Superintendent to, |
District & Sessions Judge,; 
Mansehra. Respondent No.l.

Muhammad Asif, 
Assistant/acting Nadr 
District & Sessions Judge, 
Mansehra. Respondent No.2.

, . Si

(

Verification
That all the contents of the comments/reply are correct as per record and nothing has 
been suppressed from this Honorable Tribunal.

I

Honourable Administration Judge, 
through representative of the august 
Peshawar High Court, Peshawar

District & Sessions Judge, 
Mansehra through representative

:C:„!2

Muhammad Ashraf, ' 
Superintendent to, .
District & Sessions Judge, - 
Mansehra. Respondent No.l.

Muhammad 
Assistant/acting Nazir 
District & Sessions 'Judge, 
Mansehra. Respondent No.2.
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BEFORE THE HONORABLE CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL.

APPEAL NO. 324 of 2015

•..GHULAMNABI
(APPELLANT)

ilai;

Versus •■--•-ii;

! :1. The Honourable Administrative Judge, Peshawar High Court, Peshawar 
through Registrar, Peshawar High Court, Peshawar.

2. The Districti& Sessions Judge Mansehra.

1r'

(RESPONDENTS)

AFFIDAVIT

We, solemnly affirm and declare on oath that the contents of the 

foregoing reply are true and correct as per record and nothing has 

been concealed from this Honorable Tribunal. i ; V.li-

i'f!

>:i}‘

■i

Dated:17.02.2016.
I

Honourable Administratiori Judge, 
through representative of the august 
Peshawar High Court, Peshawar

District & Sessions Judge, 
Mansehra through representative

A
\ Muhammad Ashraf, 

Superintendent to,
District & Sessions Judge,; 
Mansehra. Respondent No.il.

Muh
Assistant/acting Nazir 
District & Sessions Judge, 
Mansehra. Respond,ent No.2.
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. :>1'- 1999] Ali Nawaz v. Pakistan Railway 

(Irshad Hasan Khan, J)
enunciated in PLD 1971 Baghdad-ul-Jadid 42 to the effect that in the area where 
section 54 of the Trrjisfer cf Property Act is enforced, a superior pre-en’.ptive 
right as co-sharer cannot be acquired unless the sale on the basis of which co- 
sharership is claimed, has been made by registered sale-deed. This could not be 
controverted that section 54 of the Transfer of Property Act applies in the area in 
-which the disputed sale took place and it could also not be denied that the right 

- • of co-sharership for superior right of pre-emption of the plaintiff was claimed on 
the strength of sale mutation in his favour and not registered deed. The learned 
High Court was, therefore, correct in view of the law laid down in PLD 1971 
Baghdad-ul-Jadid 42, that by such co-sharership superior right of pre-emption 
could not be asserted. This rule in the said judgment is to the effect. "In a suit 
for pre-emption the pre-emptor claimed a superior right of pre-emption on the 
basis of being a co-sharer in the Khata. This share in Khata was acquired by 
means of a sale evidenced by mutation. Section 54 of the Transfer of Property 
Act was applicjable to the said sale but no registered instrument was^ executed. It • 
was held that in absence of,registrarion, the pre-emptor did not acquire any valid 
right or title so as to be deemed a co-sharer entitled to exercise the right of pre
emption under section 15 of the Punjab Pre-emption Act, 1913". This rule was 

- subsequently approved by this Court in Muhammad Bakhsh v. Zia Ullah and 
others (1'983 SCMR 988) as it was laid down therein "As the transactions did 
not satisfy the requirements of section 54 of the‘Transfer of Propeny Act they 

> did not confer any right or interest on the plaintiffs/pre-emptors such as could be 
made the basis for claiming either ownership or co-sharershp".

1873
Supreme Court Monthly Review [Vpl. XXXII1872

(iii) Both the learned 'Courts below had not applied iheii minds to iinporcant 
aspect of the case that die provision of section 54 of the Transfer of 
Property Act are applicable to this part of the country and hence, a 
share in the Khata acquird by .the respondent by means of sale otherwise 
than by registered deed did not confer any ri^t or title to pre-empt the 
suit land. It was ruled by this Court in Muhammad Bakhsh v. Ziaullah 
and .others (PLD 1971 Baghdad-ul-Jadid 42) that in absence of 
registration of sale, the pre-emtpor acquired no valid right or title to be 
deemed a co-sharer and exercise .a right of pre-emption under section 15 
of the Punjab Pre-emption Act, 1913. This view was. confirmed by the 
Supreme Court, in the said case cited in 1987 SCMR 988."

4. The learned counsel appearing, for the appellzuit argued that there is 
convincing evidence on record to prove that the respondent/veridee had never • 
remained a tenant of the disputed land and that the reliance on "Khasra 
Girdawari" by the High Court was not legally justified because of its doubtful 

' nature and also on the ground that no presumption of correctness is attached to 
this document, it was also submitted that onus to prove superior right on the 
ground of tenancy was on the vendee which he had not completely dischar.ged.-It 
was further argued that the'leamed High Court legally erred in disnirbing the 
"finding of fact arrived at by the first Appellate and the Trial Court holding that 
the defendant had not been able to prove his tenancy over the suit land 
particularly when no misreading or non-reading of any evidence couy be 
pointed out. We agree with- the submission of the learned counsel as the Trial 
Court and the first Appellate Courts after discussing the evidence on record had 
held that the vendee could not prove his tenancy over any portion of the suit 
land. It is to be noted in this context that out of an area of 200 Kanals consisting 
of twenty-five number Khasra, 12/25th''share equal to 96 Kanals is.subject- 
matter of pre-emption suit. The-defendant could not prove as to which one of the 
co-sharer was in occupation of the area sold and under whom he was tenant. The 
entries in the Khasra Girdawari are also not consistent and on perusal appears to 
be of doubtful nature. None of the co-sharer could be produced to depose that ^ 
the defendant was a tenant. Therefore, tliere was no justification for the High 
Coun for disturbing the agreed decisions of the two Courts on this count. It was 
also argued by the appellant that the co-sharership of the plaintiff over tlte suit 
land was established from the Revenue Record brought on case file and ft-pm the 
fact that the defendant had not denied it and, as such, the High Court has erred 

’ itt law in reversing this finding' It is correct that the Revenue Record support the 
co-sharership of the plaintiff and this is also a. fact that the defendant did not 
deny this co-sharership of the plaintiff in his statement in Court.*The contrary 
finding of the High Court in reversing this finding is, therefore, not correct and 
is up set.

e
t
f

i

We, therefore, while agreeing only with the, reasons as contained Item 
No.3 above, dismiss this appeal and leave the parties to bear their own costs of ^ 
litigation. . •

6.

H.B.T./M-234/S Appeal dismissed.
I.*

1999 SCMR 1873

{Supreme Court of Pakistan]

Present: Irshad Hasan Khan and 
Ch. Muhammad Arif, JJ

ALI NAWAZ—Petitioner

4 versus

PAKISTAN RAILWAY through Chairman/Secretary 
and others—Respondents

Civil Petition No. 1740-L of 1996, decided on lOth July, 1998.
However, the learned counsel for the appellant was unable to 

successfu'lly challenge the legal point as reproduced above in item No.3 a:\d as
5. 9 ■'7
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Supreme Court Monthly Review [Vol. XXXU1874 1999] Shahid Mehmood v. Muhammad Arshad 
(Wajihuddin Ahmed, J)

After hearing the petitioner in person and Mr. Aslam Sindhu, Advocate 
; ^ Supreme Court, learned Legal Advisor to the Railways, we find that in the facts 
[ ‘ and circumstances of the case, the Tribunal was not right in denying back
/' benefits to the petitioners, particularly when it is*an admitted fact that no appeal

has been filed by the respondent-Railways against the impugned 
dated 21-5-1996, whereby the petitioner has been reinstated in service, moreso 
when the learned Legal Advisor has frankly conceded that during the period of A 
his removal and reinstatement the petitioner was not gainfully employed 
anywhere.

1875
j (On appeal from the judgment dated 21-5-1996 passed by the Federal 

Service Tribunal. Lahore in Appeal No. 370(L) of 1995). 3.
‘ I

I Ci’'il service— •

__ Reinstatement—Entitlement to back benefits—Civil servant was removed
from service on charge of misconduct—Service Tribunal, on appeal, found that 
charge had not been proved and ordered his reinstatement—Back benefits from 

'date of removal from service up to date of reinstatement were, however, denied 
to civil servant—Validity—No appeal against order of Service Tribunal 
reinstating civil servant had been filed by Authority and it was conceded that 
civil servant was not gainfully employed elsewhere during period of his removal 
from service—Service Tribunal, in circumstances, was not right in denying back 
benefits, [p. 1875] A ___________ ____________

: J'
\

order
S

i

+ 1

4. We, therefore, convert this petition into appeal and allowing the 
set aside the impugned order of the Tribunal dated 21-5-1996 to the extent of 
denying the appellant back benefits.

The result is that the appellant shall be paid back benefits from the date 
of his removal to the date of his reinstatement. No costs.

H.B.T./A-126/S

same

5.Petitioner in person.

Nemo for Respondents Nos. I and 2.

Aslam Sindhu, Advocate Supreme Court with Ch. Mehdi Khan Mehtab, 
Advocate-on-Record for Respondents Nos.3, 4 and 5/Caveators.

Date of hearing: 10th July, 1998.

JTJBGMENT

IRSHAD HASAN KHAN, J.—This petition for leave to appeal is 
directed against the judgment dated 21-5-1996 passed by the Federal Service 
Tribunal. Lahore (hereinafter referred to as the Tribunal), in Appeal No.370-L 
of 1995.

r
f Petition allowed. i

i*i

1999 S C M R 1875I (Supreme Court of Pakistan]

Present: Saiduzzaman Siddiqui, Muhammad Bashir Jehan^iri 
and Wajihuddin Ahmed, JJ

SHAHID MEHMOOD—Petitioner

1X 1,

♦

2. The petitioner is a*Railways employee. He was removed from service 
with effect from 13-7-1995 on the charges of misconduct. On appeal, the

found not.proved and consequently he was

versus

MUHAMMAD ARSHAD and 2 others—Respondents

Criminal Petition No.560-L of 1998, decided on 23rd April, 1999.

■ (On appeal from the judgment of Lahore High Coun, 
dated 2-11-1998, passed in Criminal Miscellaneous No.189 of 1998).

(a) Criminal Procedure Code (V of 1898)—

-—S. 526(3)—Constitution of Pakistan (1973), An. 185(3)---Application for 
transfer of case—Transfer application had been made without disclosing the fact 

’ that an earlier similar transfer application had been rejected by another Bench of 
the same Coun—High Coun dismissed the application for transfer on ground of 

_ suppression of fact alone—Validity—No exception could be taken to such an 
outcome, transfer of case being a discretionary matter, it was incumbent on the 
applicant to approach the Coun with clean hands! [pp. 1876, 1877] A <& B
SCMR

charges levelled against him were 
reinstated in service without payment of arrears for. the period from the date he 
was removed to the date of his joining the department vide impugned judgment, 
dated 2Ist May, 1996. Admittedly, the petitioner was exonerated of the charges 
against him and not for technical reasons or by granting him benefit of 
insufficiency of evidence. It would be advantageous to reproduce paragraph 8 of 
the impugned judgment, which reads thus:—

Lahore.

"We have looked into all the aspects of the case and clumsy reaction of 
the department by removing him from service with effect from 
13-7-1995 when he had asked for reply to be given by 14-7-1995. The 
action taken i.e. the removal of the appellant from service is not 
Justified when he is not given even 
nithless action by the department."

.
time to explain his case by the

I
• SCMR . ' Jl r
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BEFORE THE HONOURABLE CHAIRMAN KPK
SERVICE TRIBUNAL. CAMP COURT

ABBOTTABAD

Appeal No. 324 of 2015

Hon’ble Administrative Judge etcGhulam Nabi V/S

REJOINDER ON BEHALF OF APPELLANT

IN RESPECT OF WRITTEN REPLY OF
RESPONDENTS NO. 1 & 2

1
Respectfully Sheweth:-

REPLY OF PRELIMINARY OBJECTIQNS;-

1. Para No. 1 is incorrect.

2. Para No.2 is incorrect.

3. Para No.3 is incorrect.

4. Para No.4 is incorrect.

5. Para No.5 is incorrect.

6. Para No.6 is incorrect.

'h •
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16. P^a l6;admitted as correct.

17. Para 17 needs no reply.

18. Para 18 admitted as correct.

19. Para 19 admitted as correct.

20. Para 20 admitted as correct.

21. Para 21 admitted as correct the concern

inquiry officer as well as the concern

authority committed great injustice with the

appellant.

22. Para 22 admitted as correct,

REPLY ON THE GROUNDS:

i. Para (i) needs no reply.

ii. Para (ii) needs no reply.

iii. Para (iii) is incorrect.

iv. Para (iv) admitted and need no reply.

V. Para (v) admitted and need no reply.

vi. Para (vi) needs no reply.
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vii. PaM' (vii) needs no reply.

viii. Para (viii) admitted as correct.

ix. Para (ix) admitted as correct.

X. Para (xj) admitted as correct.

xi. Para (xi) admitted as correct.

xii. Para (xii) admitted as correct.

xiii. Para (xiii) admitted as correct.

It is, therefore requested that the reply of the respondents 

No.l & 2 may kindly be not considered and the appeal of the 

appellant may kindly be accepted and he be restored in service 

with all back benefits.
A

^p^llant in person
Ghulam Nahi

Dated: 19/09/2016

VERIFICATION;

It is verified that the contents of rejoinder is true and correct to 
the best of my knowledge anc^ belief and notjik^g has been 

concealed therein.
I

L M/t
Appellant in person 
Ghulam Nabi

Dated: 19/09/2016
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