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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL »

Appeal No. 1299/2015 -

Date of Institution ... - 10.11.2015
Date of Decision ... 09.10:2017
| Momin Khan, Ex-ASI Khyb‘er Pakhtunkhwa Elite Force. (Appellant) ' _- '
VERSUS
1. The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar and‘3 othets .
' : (Respondents)
MR. MUHAMMAD ASIF YOUSAFZAL,
Advocate = R For appellant.
MR. KABIRULLAH KHATTAK, :
Addl. Advocate General S For respondents.
MR.NIAZ MUHAMMAD KHAN, ...  CHAIRMAN
-~ MR. GUL ZEB KHAN, B MEMBER
JUDGMENT
‘NIAZ MUIHAMMAD KHAN, CHAIRMAN.- Arguments of the learned
counsel for the parties heard and record perused.
FACTS
2. | A The appellant who was on députation from Crimes Investigation Department now. :

{

(iiounter:Terrorism Department to Elite- Force Khyber Pakhtunkhwa, was proceeded
against departmentélly by Borrowing 'Dellaartment. ahd the Borrovwing ﬁebartment
imppsed penalty -of dismissal from service -on the appeil;nt on lé.l 1~.'201'2. The bharge
againsf the appellaht was his involyéinent in_two’ crirﬁinal case‘s._' The appellant was

finally acqliitted in the first criminal case on 13.3.2013 and in thq,sécond criminal case-

'I
J .




on 05.05.2015. After second acquittal he filed a departmental appeal on 20.05.2015
which was rejected 6n 12.10.2015. Thereafter, the appellant filed the present appeal
before this Tribunal on 10.11.2015.

ARGUMENTS

3. The learned counsel for the appellant argued that the very aﬁthority which has
passed the order of dismissal was not competent authority for the reason that services of
the appellant wére admittedly borrowed by Elite Force from CID (CTD). That in such
event the very order of dismissal is a void order being passed by an incompetent

authority. That no limitation shall run against the void order.

4. On the other hand' the learﬁed Addl. Advocate General argued that the proper
proceedings were conducted against the appellant. That since the services of the appellant
‘were placed at the disposal of Elite Force, the Commandant of the Force has rightly

passed the impugned order.

CONCLUSION.

were borrowéd by Elite Force under Rule 9 of the Khyber Pakhtunkhwa Police Rules,
1975. Under this rule the punishment can be awarded only by the Lending Authority. The |
Borrowing Authority can only transmit the proposal to the Lending Authority with regard
of the proceedings. In view of rule 9, this Tribunal is of the view that the impugned order
has been passed by an incompetent authority and the order is void and no limitation shall

run against such order.

‘ 5. Without adverting to the merit of the case, admittedly the services of the appellant

6. In view of the above discussion, the Tribunal accepts the present appeal, sets

| aside the impugned order and reinstate the appellant in service. The case is sent back to
| the Borrowing Authority for proceedings under Rule 9 supra within a period of 3 months

from the date of receipt of this judgment. Back benefits of the appellaht shall be subject




| : 3 | |

to outcome of denovo proceedings. Parties are left to bear their own costs. File be

consigned to the record room.

A (NIAX MUIH D KHAN)
; ' | ! IRMAN
L ‘ (GUL ZEB KHAN)
' MEMBER

ANNOUNCED

09.10.2017




~13.03.2017 Counsel for appellant and Mr. Javed Iqbai‘, Inspector (‘legal)
. “alongwith Mr. Ziaullah, Govémment Pleader for resp’ondents preseﬁt.
Learned counsel for appellant submitted fresh Wakalatnama and requested
for adjournment. Ad_]O
22.06.2017 before D.B. '

fment granted To come up for arguments on

C ey

(ASHFAQUE TAJ)
MEMBER

22.06.2017 Counsel for the appellant and Mr. Kabir- Ullah

| ' ) . Khattak, Assistant AG for the respondent present. Cc‘ihnsei_
for the appellant requested for a'djou:rnment. Adjourned. TQ

come up for arguments on 09.10.2017 before D.B.

¢

(MuhaMr/mn Khan Kundl) '

ot ) . Member

(Gul Zeb han)
Meniber

©9.10.2017 Counsel for the appellant and Mr. Kabeerullah:Kha:-ttak, :
Addl. AG alongwith Akbar Hussain, SI (Legal) :for the

/ respondents present. Arguments heard and record perused.

/ ' _ As pér our detailed judgme!n:t of today, this',;gippeal is
accepted. Parties are left to bear their own costs.ﬂu_ File be

il
Q’ consigned to the record room.
“.:E . .

” ! %
Mem er/

ANNOUNCED
09.10.2017




W 1299715
:10.5.2016 Counsel for the appellant and Mr. j:aved Shah, -
. Inspector (Legal) alongwith Addl. AG for the respondents
presént. Written reply submitted. The appeal is’ assigned to

D.B for rejoinder‘ and final hearing for 29.08.2016.

“Chapfnan ;| - o
| .
.

~29.08.2016 Counsel for the appellant and Mr. Javed Iqbal, IsSP s

| | (legal) alongwith Additional AG for respondents present. | L
Learned counsel for the appellant submitted rejoinder and
requested for adjournment. Adjourned for final hearing to
29.12.2016 before D-.B.

Mdniber . _ C an

- 29.12.2016 Clerk to counsel fbr the appellant and Mr. Jave& Iélbal,
Inspector alongwith Addl. AG for respondents present. Arguments
o could not be heard due to incomplete bench. Case adjourned to ~ ' &

1’3/6‘3)/2017 for‘argumén‘ts before D.B. : Co

‘
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02.03.2016

Counsel for the appellant present. Learned counsel for the

appellant argued that the appellant was serving as AS! Elite Force
when subjected to inquiry on the allegations of involvement in a
criminal case and dismissed from service vide impugned order dated
19.11.2012. That the appellant was finally acquitted of the criminal
case by the Federal Shariatl Court vide worthy judgment dated
5.5.2015 where after he preferred departmental appeal on 20.5.2015
which was rejécted on 12.10.2015 and hence the instanf service
-appeal on 10.11.2015. |
That the ‘impugned d@smissal order is without any lawful
aﬁthority as no inquiry in the prescribed manners was conducted and
fhe absence period, if any, was treated as leave without pay and even‘
appglla\nf acquitted of the crimi'na! case by the Hon’ble Federal Shariat
Court r(’a"f;rred to above. »
Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 2.3.2016 before S.B.

Chéﬁrman

Appellant in person and Mr. Javed Igbal, Inspector (legal)
alongwith Addl: A.G for respondents present. Wriften reply not _:
submitted. Requested for adjournment. Last opportunity granted. To :

come up for Gyritten reply/comments on 10.5.2016 before S.B.

Chaipthan

. ,:f“.
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FORM OF ORDER SHEET -
Court of - i
Case No. 1299)2015

S.No. Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 3
- q 19.11.2015 The appeal of Mr. Momin Khan resubmitted today by
Mr. ljaz Anwar Advocate may be entered in the Institution
register and put up to the Worthy Chairman for p[t_:;fper order.
| =
| Y ZHEGISTRAR
This case is entrusted to S. Bench for preliminary
2 hearing to be put up thereon 26~/ ~15~

CHA%IGAN




The appeal of Mr. Momin Khan Ex-AS| Khyber Pakhtunkhwa Elite Force received to-day ie. on

10.11.2015 is incomplete on the following score which is returned to the counsel for the appellant for

. completion and resubmission within 15 days. _

1- Copy of judgment dated 11.03.2013 {Annexure-B) is incomplete which may be completed. ’
2- Annexures A & B of the appeal are illegible which may be replaced by legible/better one. ;

ot._ I/ /1) /2015 \

REGISTRAR _
SERVICE TRIBUNAL Lo
KHYBER PAKHTUNKHWA oy
PESHAWAR. '

Mr. ljaz Anwar Adv. Pesh.
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l ' - : . BEFORE THE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR

-

- Appeal No.1294 /2015

Momin Khan Ex-ASI KhyAbe-r Pakhtoon Khuwa Elite Force,
Peshawar.- (Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhuwa
Peshawar and others. ‘
' (Respondents)

INDEX

|
|
|
_ Memo of Appeal
: Application for condonation along
‘ ‘ - | with affidavit
3 |Judgment dated 07.03.2013 and| A&B
11.03.2013
4 |Copy of the Judgment dated C
29.05.2014 '
5§ |Copy of the judgment and order D BT
“dated 05.05.2015 3,857
-6 | Copy of the dismissal order dated E &5
19.11.2012 | | &g
7 | Copies of the departmental appeal etz
dated 20.05.2015 and rejection order | F & G
12.10.2015 59 fp
|* 8 | Vakalatnama L) :
ellant
Through p
IJAZANWAR
Advoclate Peshawar
& .
g
SAJID AMIN

- Advocate Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

H.W.F Proviags
8arvice Tribupg)

Appeal No.lw /2015 Biary No JE&L

Cared.[ 2. [ A1 S

Momin Khan Ex-ASI Khyber Pakhtunkhuwa Elite Force,

(Appellant)
VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhuwa
Peshawar '

2. The Additional Inspector General of Police /Commandant
Elite Force Khyber Pakhtunkhwa, Peshawar.

3. The Additional Inspector General of Police, CTD, Khyber
Pakhtunkhwa, Peshawar. : .

4. The Deputy Commandant Elite Force Khyber
Pakhtunkhwa, Peshawar. R '

(Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service h]'ribdnal Act, 1974,
against the order dated: 19.11.2012, whereby
the appellant has been awarded the major

. Punishment of dismissal from service
against wh:i(\fh the departmental appeal
dated:20.05.201 5 has also been rejected vide
order dated: 12.10.2015.

Praver in Appeal: -

On acceptance of this appeal impugned

;Z’?fmftﬁca to-dap orders dated 19.11.2012 and 12.10.2015,
iled —

s may please be set-aside and the appellant
' aeg;% may please be re-instated in service with

full back wages and benefits of service.

W Rl M e e Al b < K AR T T L




Respectfully Submitted:

l.

That the appellant was initially appointed as Constable in the
Crimes Investigation Department (CID), now Counter Terrorism
Department, on 05.04.1995. Ever since his appointment, the
appellant had performed his duties as assigned with zeal and
devotion and there was no complaint whatsoever regarding his
performance. During the course of employment the appellant
also gained promotions to different ranks. He was promoted as
Head Constable in the year 2005/06 and then later on promoted
as ASIL.

That the appellant was later on transferred on deputation to the
Elite Force, Khyber Pakhtunkhwa. Where he served till his
dismissal from service.

That while serving in the said capacity, the Appellant, along with
some of his other family members, was falsely implicated in a
criminal case under section 302-324/148/149 PPC read with 7
ATA, vide FIR No. 794 dated 08.09.2010 of Police Station Pabbi
Nowshera. The appellant duly informed his department about his
false implication in criminal case. Since there were serious
threats to the live of the appellant from his enemles therefore he
could not join his duty.

That on the intervention of elders of the locality, a compromise
was affected between the parties accordingly the appellant and

others co-accused were acquitted by the Hon’ble Judge Anti-

Terrorism Court-III, Peshawar vide his judgments and orders

dated 07.03.2013 and 11.03.2013.(Copy of the acquittal Order, is are

attached as Annexure A) ? 3)

That in the mean time the appellant was again falsely implicated
in another case under section 17/3 Offences against Property
Ordinance 1979 read with 324/148/149/411 PPC/ 13A0 vide
FIR No.81 dated 01.02.2013 of PS Lahor Swabi. Therefore, the
appellant though was acquitted in the previous case but remained
in the judicial lock up. Later the appellant was convicted in the
said FIR by the Learned ASJ Lahor, Swabi vide its judgment

dated 29.05.2014. (Copy of the Judgment dated 29 052014,

Ovrder is attached as Annexure

That thereafter the appellant filed appeal before the Honourable
Federal Shariat Court, and the Honourable Court had, while
accepting the appeal of the appellant, acquitted him vide
judgment and order dated 05.05.2015. (Copy of the judgment
and order dated 05.05.2015, is attached as Annexure £))



. That after acquittal when the aiapellant was released from jail, he

duly reported for duty, however he was told that he has been
dismissed from service vide order dated 19.11.2012. The
appellant requested for the provision of the departmental
proceedings conducted against him, however he was only
provided the copy of the dismissal order dated 19.11.2012. (Copy
of the dismissal order is attached as Annexure B)

. That the appellant after obtaining the copy of the dismissal order,

duly submitted his departmental appeal on 20.05.2015, however

it has also been rejected vide order dated 12.10.2015. Copy of the

rejection order was however, communicated to the appellant on
14.10.2015. (Copies of the departmental appeal and rejection
order is attached as Annexure F &

. That the penalty imposed upon the appellant is illegal unlawful

against the law and facts hence liable to be set aside inter alia on
the following grounds:

GROUNDS OF APPEAL:

A. That the appellant has not been treated with accordance to law.

Hence his rights secured and granted under the law are badly
violated. '

B. That no proper procedure has been followed before awarded

the penalty to the appellant, the appellant has not been served
with any charge sheet or show cause notice, nor has any
endeavor been made to associate him with the inquiry
proceedings, if any conducted. Thus the whole proceedings
are thus defective in the eye of law.

C. That the appellant was on deputation to the Elite Force, as per

the law the borrowing department cannot proceed against the
‘officials on deputation. The whole Proceedings against as well
as the impugned orders being initiated/issued by unlawful
authority are thus void ab-initio.

D. That the appellant has not been allowed the opportunity of
personal hearing. Thus he has been condemned unheard.




. That the appellant has not been served with any charge sheet

or show cause notice thus he has been denied opportunity to
defend him self against the charges as such the impugned
order is violative of the principles of natural justice.

. That the superior courts have always held that mere filling of

FIR would not ipso-facto made a person guilty of commission
of the offence rather he would be presumed to be innocent
unless convicted by court of competent Jurisdiction, since the
Respondents were informed about the registration of FIR
against the appellant, thus it was required to have keep the
proceedings pending against him till the out come of the
criminal proceedings. Since the appellant has now gain
acquittal from the criminal charges therefore, the impugned
orders are liable to be struck down.

. That vide the impugned order while awarding the appellant the

penalty of dismissal from service, his absence period has also
been regularized by treating him as leave without pay,
therefore no penalty could lawfully be imposed upon the
appellant.

. That while rejecting the departmental appeal of the appellant

vide order dated 12.10.2015, no reason has been shown for
the rejection of appeal, as such the impugned order dated
12.10.2015 is not a speaking order and is the violation of
Section 24-A of the General Clauses Act.

. That the appellant never committed any act or omission which

could be term as misconduct. He was falsely implicated y
charged in criminal case, he has also now gain acquittal in the
said case, moreover his absence was also not willful but was
due to his involvement in criminal case, albeit he has been
awarded the penalty of dismissal from service.

. That the appellant has at credit at about 1 7 years spotless

service career. The penalty impose upon him is too harsh and
liable to be set-aside. o

. That the appellant is jobless since his illegal dismissal from

service.




L. That the appellant seeks permission to relay on additional
grounds at time of hearing of the appeal.

It is, therefore, humbly prayed that on acceptance of this
appeal impugned orders dated 19.11.2012 and 12.10.2015, may
please be set-aside and the appellant may please be re-instated in
service with full back wages and benefits of service.

g ‘ﬂ
Appgliant

n
IJ%NWAR

Advocate Peshawar
&

A e
SAJID AMIN
Advocate Peshawar

Through



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2015

Momin Khan Ex-ASI Khyber Pakhtunkhuwa Elite Force,
Peshawar. (Appellant)

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhuwa
Peshawar and others.
(Respondents)

APPLICATION FOR CONDONATION OF DELAY,
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted:

1. That the appellant has today filed the accompanied appeal before this

Honorable Tribunal in which no date of hearing is fixed so far.

2. That the applicant prays for condonation of delay if any in ﬁlmg the

instant appeal intér alia on the following grounds:-

GROUNDS OF APPLICATION

A. That although the Appellant was acquitted on 11.03.2013 in case FIR -

No0.294 dated 08.09.2010, however while the trial of the said case
under way, the appellant was wrongly charged in the subsequent FIR
i.e., Case FIR No.81 dated 01.02.2013 and was arrested by the local
police on the same day and was also convicted by the Learned
Additional Sessions Judge Swabi at Lahor vide his judgment and
order dated29.05.2014: During the entire period the appellant was
never communicated the impugned order or any other notice from the
Respondent department and was thus unaware of the departmental
proceedings being initiated against him.

. That as a result of subsequent FIR and conviction, the appellant was |

kept behind the bars until he was finally acquitted by the Hon’ble
Federal Shariat Court of Pakistan and resultantly released from jail on
05.05.2015, soon after his acquittal the appellant when came to know




about his dismissal from service, he submitted his departmental
appeal well with in 30 days of the acquittal order which remained
under consideration and was lastly Trejected/ filed vide order
22.10.2015. Thus the appellant pursued his case diligently and never
remained negligent in pursuing his remedy, therefore delay if any in
filling the titled appeal is not willful but due to the reason stated
above.

. That the delay, if any, in filing the instant appeal was not willful nor

can the same be attributed to the appellant as it was due to the
imprisonment of the Appellant, moreover the impugned order of
penalty was also not communicated to the appellant before his
acquittal, therefore the appellant cannot be made suffered for the
events beyond his control. Hence delay if any deserves to be
condoned.

. That it has been consistently held by the superior courts that appeal

filed with in 30 days from the date of communication of the order on
departmental representation / appeal would be in time. Reliance is
placed on 2013 SCMR 1053 & 1997 SCMR 287 (b).

. That it has been always been held by the Apex Court that filing of

appeal before acquittal from criminal charges would be a futile
exercise as charges on the basis of the which accused civil servant has
been proceeded against existed and unless he is acquitted filling of
departmental appeal would be a futile exercise. Since the appellant
has filed departmental appeal within 30 days of the acquittal order.
Therefore it can not be held as time barred. Reliance is placed on
PLD 2010 SC Page 695.

. That no proper procedure has been followed before the imposition of

penalty upon the appellant. He has not been served with any charge
sheet or show cause notice nor has been associated with the inquiry
proceedings, if any conducted. Moreover the vide the impugned the
authority had himself treated the period of absence as leave without
pay, thereafter awarding penalty to the appellant is illegal and void.
Thus the whole proceedings as well as the order of penalty are illegal
unlawful without lawful authority and void ab-initio, and no limitation
run against such an illegal and void order.

. That valuable rights of the appellant are involved in the instant case in

the instant case, hence the delay if any in filing the instant case
deserves to be condoned.




7"

H. That it has been the consistent view of the Superior Courts that causes
should be decided on merit rather then technicalities including
limitation. The same is reported in 2014 PLC (CS) 1014 2003 PLC
(CS) 769.

It is therefore humbly prayed that on acceptance of this application
the delay if any in filing the instant appeal may please be condoned.

Applicant
TJAZANWAR
Advocate Peshawar

S

Through

Advocate, Peshawar

AFFIDAVIT

I, Momin Khan Ex-ASI Khvyber Pakhtoon Khuwa Elite

Force, Peshawar, do hereby solemnly affirm and declare on oath
that the contents of the above noted appeal as well as accompanied
application for condonation of delay are true and correct to the best
of my knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal.

-

Deponent

AJTESTED

UN

M ,J
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' B p-§ Better Copy -

‘ IN THE COYRT OF SYED ASGHAR ALT SHAH

Justice Anti TERROSIM COURT IN PESHAWAR.
Case No. ©3/,13

Bate of Institution ©2,01,2013
Date of decision...07-83-2013,
STATRE VERS S
1- A2am Khan s/o Mukhtiar.
2~ Jaidullah s/o Baidullah

3~ Haroon ur Rasheed s/o saidullah
| 4- Abid-ur Rasheed sfo gaidullah

| - . 5- Zahid ur Rasheed s/o Saidullah all ®&/9 Haroon Apad
‘ Paq Baisood Pubbi _pj.si_:_ric t, Now shera.

QRDER,
Learned PP for the sisate amd accused jzam Khan, gaidullah

Haroon ur Rasheed, Abid-ur-Rasheed, Zahid-ur-Rashid and Momin Khan
in custody along with learned counsel present. Legal heirs of
deceased Safeerullah namely A2Zmatullah presentlearned counsel
for accused submitted statement of Fad Ali and Zia Muhammad s/6
deceased Taj Muhammad who could not record statement before this

court due to Dbeing abroad and have sent their statement from
Saidi “rabkia. Statement of Zia Muhammad caries statement of

consulate general of Pakistan at Jeddah while that of

Rad and attested regson b®eing his presence abroad without
legal vima Both the statement were placed on file

compromise statement were placed on file compromise statement

of majer legal heirs of all the deceased were examined threugh
all the deceased amd complainent were already recorded while four
daughters of deceased Taj MuhammRd were examined threugh lecal
commission the repert of which is earlier received and placed

on file. .

Accused in custody were charged by complainent Zar A4li

for causing murder of aforesaid deceased by firing on them
at the time of MaghriP Prayer ..., moSgue Motive fore
occurrerce was disclosed to be abeyance ofhjaccused party by sBaying
'Ya' before Mohammed (P.B,U,H) in the mosgue® All accused mamed
in the FIR including accquetted accused A jab Khan were attrituted

uniform role of indiscrimimte firing on complaiment party
resulting in the aforesaid tradgedy.

Ome of the accused rmmely A jab Khan was arrested who faced
trial kefore this “ourt and on conviction was sentenced to death
and fine of one million rupees vide Jjudgment dated30-11-2014
The judgment was assailed kefore high court where convictor

Was acyitted by allowing the appeal extending berefit of
doubt to him vide Judgment dated 17-85-2012,
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' xi°

i accused faemg wial are

acauited. Duoughters of deceased Jai Mohammad were examined throu

. . - . LK) - - . J
comnusston who also recorded their siaiemenis availabie on file wherein they have &y
N oY ‘
1(
i

forgiven i the accused including Momin Khan waving their right of’ Diyat.

Py

Prolorma pertaining to cumpromise are LEx P2, x PA/L, Ex PA/2, Ex P/3 and EX PAAL -

Aceused have transferred their houses in favor of minor fegal heirs of deceased

repisicr deeds bearing Nos.78/1 to 8171 exesuted and attested on 01/03/2013.

Registered Decids were handed over to major legal heirs namely Ananuliah for deceased,
. 5

. 13
Nuicerullah. Abdul Hanan for deceased Rahasat Al and Azmatulah for deceased Fazle
. . 1)
-

hrought on file, : © .

Leomed

+

!

s ddement and acquittad of accused. o - i

by view of the above. accused Azan KJhan, Saiduliha, Haroon ur Rahsed,

]
1]
e

‘
H
i

Pt required inany other cise, ' . . i

|

* —

Anor fegal hicir U deceased be summuoned for statements. 7 coa I-
— Ginounced o ’ L N ’ . §'

7 “..“ . o N \.. .." N !'
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NG, RSTED st ©Y L SYED NSChR ALl SHAH |

\ REESE /' o . . b “ = ; . i

) AT JUDGE AZ ERRORISM COURT g
AL w .j\ 7 yo ' oo :
REREEATOR PRSI S ! . 3

TR P R BRI, 5773 - B N ¢ }'

PRI . - SRS et
p———

AS porsiemens o major legal heirs f deceased recorded before this court, the.=:
' .
pardorned excepi Mom'n Khan who was not airested at that time. [
. ) ; .
Fhey adso forgive their sight of Diyvat and expressed no objection it the accused are Rt
{ '’

sh local.

Mule and Arshulinh who e joint siatemeni to this efivet recorded and bx’ogsght‘fon_a

slong with pastocapies o their CNICs. Cogivs of aforesaid Registered Deeds were also !

PP in view of adoresuid tucts of the case and compromise effeeted
hutween compliainant and accused party plus. wansler off propertles in the names of minor

. . . S S ‘ S ! EeRG
legal heirs ol deccased as bueir shares in 'yt expressad no objection on aceeplance o VRS AL

. 13
compromise s he stated at bar that though he offence is not compoundable but

i resi of society and also fegal heirs of deceased he did not object to the amicable

Foliseed, Zhiid ur Rasheed are acquitted o) the charges Becanse of cnmpmmisc.;:md:lhcir,

Poogiveness by Tegal betrs of deevnsed. They are ind custody and be released torthwith i

So fur accused Momin'Khan is coneerned. charge isi framed against him lo'cl;xy.;}[’
Stataments of lepad beirs so G recorded do noyclisclosp the patch up of themwith’ him
... el i8N
t hough generally compromise is with accaszd party but =pecific staicments arc required),

N
Dierclore e is sent to judicial lock up ard be produced before the court.on 11/03/201
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Better Copy P~ 9

After aforesaid acquittal accused surren iered while
accused Momin wag arrested in amther cazse within the area of

Bjgtrict Swabi along with aceuitted accused Ajab Khan, Muhammad Zeb

and Shoukat Khan registered vide FIR No.®'/ 81 dated 081-02-20813
u/s 17(3) harabah-324, 353-148-149 and 13-A0 of PS Chota L ahore

Distt. swabi. He Was shifted from District Jail $Swabi to face
trial before this court and as such charge was framed agaiast him
before this court and as such charge was framed against him

Which was denied.

As per statement of major legal heirs of deceased recorded
before this court, the accused facing trial are purdoned except
Momin Khan Who Was net arrested at that time. They_also forgive

their right of Piyat and expressed mo objection if the accused
are acquitted. paughters of decessed Taj Muhammad Were examined
through local commission who also recorded their statements
available on file wherein they have forgiven as accused including
Momin Khan waving their right of Diyat. Relevant P roform

pertaining to compromise are EJ@PA EX PA/) EX.PA/S, EXPA/3 and .

ExPA/4. Accused have transferred their houses in favour of

minor legal heirs of deceased vide register deed bearing No. 78/1

to 81/1 excuted and attested on 01-82-2013, Origiml Registered
Deeds ware handed over to major legal heirs mmely Ama nullah for
deceased Wfeerullah. Abdul Hanan for deceased “ahmat 41i and
AZmatullah for decased ia\ZIe Mula am Arshedullah who is Joint
statement to this effecf recorded and brought on file aleng with
Phbto copies of their cNICs. Copies of aforesaid Registered Yeeds

were also brought on file.

Learnéd PP in view of aforegaid facts of the case and
cofpromise effected between complaimnt and accused party plus
transfar qf properties in the names of mimer ang legal heirs of
deceased as their shares in diyat expressed no objection on
acceptance of cempromise as he stated at bar that th@ugh he offenc
is not compoundable but in larger interest of society and also
legal heris of deceased he did not object te the amicable stateme

and acquittal of accused.

-




Better Gopy P-9-A

So far accused ﬁemin Khan is cencerned, charge is framed
agailnst' ﬁim-teday. Statements of legal heirs so far recerded to not
‘ .-patchu;a of them with him though generally compromise is with
accused party but specific statements are required), the refore
he is senmto to Judicial lockup and he 'prod.uced before the ceurt

the on 11-83-2013, Major legal heir of deceased be summened for.

sta teme nts.

A nnounced

17.03, 2013 SYED ASGHAR ALI SHAH

JUDGE ANTI TERRORORISM COYRT
PESHAWAR. *
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1
, i
My rather they buzl!‘d beter

cormromised with aceused- fhein Y t"iul and as )lCh wgal
1

NIV wos available in the ca se, th ¢refore accused fz 'mL,

Al

.."7

i

3
ot acquitied with them and quowmg legal heirs of

il
~,

xy

Wi

i

G were summoned to xuom statements to clirily

! decease
helr pesition removin 1g the infirns ity

p=

(1) Abdul Hanan faiher o%'d ceeised R.Ihmdt Al (2)

Aminwlah father of deceased Safeem;l ah, (3) Azmat"llah

Sonof decensed Fazle Mula d.ld b'o.hu' of . d-'w((cd

.',..s‘..l.,..u (4) Bakhtiar Al (3) Niaz z’ol.ummm (6; Ata
!NVl immad. {7) Kifay yawhah and (§) Abig All sons 6

i the aforesaid legul heirs recorded their statzments
0 I:zzvc: compz‘omised with 'accused facing gl

felders and waving their righ of
Divar That tl}é}l have. ot no objection 01 the 1cqu’t£a of
g;!ccu.\‘:d. s pertinent (o note that xmnox legal heirs af
have been paid their D1)at Sha,cs in the shipe )f'

a

EHUE R
houses tansterred 1o them through Re cgister Deeds !'*m("(l
Pover tthe elders o of those minor icgal heirs in court.

— A5 genutiae compromise hay bcu‘ cllfected  wih
| dceused facing trial Momin Khan to the - satxsf'l(,lum i’*f\'
learned PP for state with no objection from hm sx..\.
Ftherefere in !ugcx mtcrwt of socicty spccd'ca!ly of Ic" 1

heirs inciuding mmox.\, of deceascd, thc accepin g'of

cly

$rn

confirricd. Accused js acquitted on the' baszs of com, n'um. 52

with legal heirs of dece cased. He is in custody bu r\,ll'a?“d

forthwith- il not required in any other ¢ case. Casc pro; erty, if

compromise il be a propcr approach and, acccrein

any. be disposed off as pc/ xulcs Case Flc bc consr'n"d f')

record room after completion, S

Annouaced

15.03.2313

" [{H'A/l S/m/:)
TfC-HI, Peshawar

LU ——

EIREE DR Nt tatpind,
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accused party rather they stated, before the court to

giee compromised wkth accused facing trial and as such legel

infirmity was available in the case, therefore accused facing

~trial was ot acquitted with them and following legal heirs of

deceased were summo red to record statements to cla rify their
pes tion removing the informity.

(1) “bdul Hamn father of dece .sed Rahmat #1i (2 Amanullah,
father of deceased a&le Mula and brother of deceased

Arshadullah (4) Bakhtl ar Ali (5) Abid A1i son'of deceased

Taj Mohammad,

- All the aforesaid legal heris recorded their 'stateme mts
stating to. have compromised With accused facing trial through the
‘intervention of elders and waving their right of Diyat. That

they have got no objecti®on on the acguattal of accused. 'It is
pertinent to note that minor legal heirs of accused have keen

paid their 1yat Shares in the shape of house tra nsferred to

them through Reglster eeds banned over the elders of
hedse those mimor legal heirs in court,

Ag genuine compromise has been effected with accused
facing trial Momin Khan to the satisfaction of learmed PP for
State with m objection from his sin, therefore inlarger
interest of society specifically of legal heris incYuding minors
of deceased, the acc‘epting of comprémise will be a proper
approach and accordingly confirmed. Accised os acquitted on
the basis of coupromls@ with legal helrs of deceased, He is
in custody, be released forthwtih if not reguired in anp
other case, afse preperty, if any, be dlsposgd off as per .
rules. ‘ese file be consigreds to record room after
comiolet‘xogz.

Anncournced.
1 3‘@3"‘2? 30

( Syed “sghar A1i Spap )

{\)/ Juwlge, I¢-III, Peshawar,
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Exure C

The State ...vs... Momin Klian eté I-"IR No81 dated, 01-02-2013 PS Lahor, Swabi
1
BEFORE MANZOOR QADIR ADDITIONAL
SESSIONS JUDGE SWABI AT LAHOR
Hadd Case No...vvisviveesvesssnneens 02/HC 0f 2013 :,
Date of original institution.............02.03.2013 .. ! |
Date of institution in this court.......12-04-2014 ‘
Date of DECiSiOn...ceunrveserrnsivernnni20.05.2014 2
e

The State...Versus...

1. Momin Khan s/o Mukhtiar Ahmad
_ Resident of Sar Dehri Charsada

“presently residing at Pabbi District Nowshera.

Resident of Sar Dehri Charsada..

V3, 2. Ajab Khan s/o Mukhtiar Ahmad
VER
(\ residing at Pabbi District Nowshera.

Y

260> 9|

3. Muhammad Zgib s/o Hamza Khan
R/o Sar Dehri District Charsada. .

4. Shoukat Khaxi s/o Akhoon Zad:{ :

) R/o Dargai District Mardan. = - I
ceevreeeesiven(Accused facing trial in custody) f

g A o

5. Salman s/o Ashraf Khan ' -

Résident of Shah Zam‘an Kilay:~ Hatyan.

. (Absconding accused)

CHARGE U/S-17(3) OFFENCES AGAINST PROPERTY
“ORDINANCE , 1979/324/148/149/411 PPC/13 AQ VIDE

FIR NO.81 DATED 01-02-2013 OF POLICE STATION
/-~ LAHOR,SWABI

CASE ARGUED BY

1. T\/Iuhammad Tarlq, Leamed Specxal Pubhc '

Prosccutor For ,thc, State Assisted by




The State ...vs... Momin Khan etc FIR No81 dated, 01-02-2013 PS Lakhor, Swabi
. 2

11, Mr. Mubashir Shah, édvocate, learned counsel
N : for the complainant, :

iit.  Mian Sher Akbar Bacha advocate leamed ’

counsel for the accused facing trlaI

JUDGMENT:

e o e - e dges &

I~ The accused Momin Khan, Ajab Khan, Muhammad Zaib and .
Shoukat Khan, faced trial in case FIR No.81, dated 01-02-
2013 u/s 17 (3) Haraba 1324/148/149/411PPC/13 AO

registered at Polxce Station Lahor, (District Swabi).

e

Brief facts of the case as oathered from the murasila E\ PA/1

e
L agt 'l
TR

based FIR Ex.PA are that complainant Umar Wahid on 0]-02-

8]

\

\ 2013 was . going to Islafmabad along  with his
b

o companion/servant, Shahpur Khan via Motorway and also
oy}

- carrying, cash amount of Rs.11 .2 ‘million and when they
P

!

\
s ad

= reached in the limits of village Jalbal a jeep overtook them

°° A 3 : and 5 persons wearing police umform started searching them
— %g and_recovered the ‘whole amount along with the licensed
—*—_E?:\ klashnikove and pistol of the complainant and his compamon g "
t‘g 'EU The uniformed persons told them that they will take them to .

Islamabad for further investigation, however, after some time
the complainant and his compamon were forced to de board .
from the vehicle and’ lh;._accu.scd fled away from the spot in
Jeep. The complainant and his compahion through' their

brolhcr contacted thc local pohce prcsent nearby at the

motor\v'w who cha';cd thc vehicle of’lhc accused, The police
Squad under the npuhwm ol Gul Jamal DSP u\upm\uul
the accused facing trial, wearing pollcc uniform were arrestcd
and recovered the looted currency along with license weapon

of the comp]amant and his compamon On the report, case

was registered aoamst accused facing trial along with




The State ... vs... Momin Khan etc FIR NoS1 dat'cd, 01-02-2013 PS Lahor, Swabi
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3

absconding co-accused Salman for the commission of the
offence.

After completion of investigation complete challan against the

accused facing trial was submitted for trial, which was -

cntrusted to this court. The accused were produced in custody.
Copies of the statements and evidence collected against the
accused facing trial were supplied to them U/s 265-C(I)
Cr.PC, and charge was framed, u/s 17(3) Haraba
/148/149/411 PPC/13 AO, against the accused facing trial to
which they pleaded not guilty and claimed trial. PWs were
summoned along with case property. Prosecution was,
however, permitted to lead evidence U/S 512 Cr.PC agaihsl
the abéconding co-accused. ,

Prosecution for establishment of éharge, examined 09 PWs in
all. A gist of the prosecution cvidénqe are as under.

Umar Wahid appeared as PW-1 ‘_an_d-,stated that on thé day of
occurrence, he started from village.along with PW Shat{pur as
he already contacted him so he picked him ﬁp from th'é s.top of
Shah Zaman Qalan. They came to Mardan wherefrom they
proceeded to Charsada, met a frxend and then they left for

/
Islamabad. They having "amount’ of Rs.11. 2 mllllon, onc

licensed klashnikove and one 9 MM pistol licensed havmg by
PW Shah Pur. When they crossed Rashakai mterchange and
reached in the limits of. Jalsai Mera, a whlte coloursJeep
overtook them in which five pchons in police umform duly
armed were prcscnt who signaled them to stop. They de-
boarded them from car,and started searchmg of his motorcar
and took into po.sscssnon his klashnikove, 9 MM pistol {rom
PW Shahpur and the amount of R's 11.2 million from liu. rear
scat. They hand culTed them and mqum, the matter that for
what purpose he was Lomg thh such a huge amount to

I[slamabad. He was taken by them- in their jeep but suddenly

alighted them from their jeep and run away. Where after he

i

e R e e s R
ARIRN AL NS b .

.
R

7
Vi

7

£8y

)

REET Ry

DT
:.‘—“.T,Q':."\v\

TR



T ——— .

5)

> Vg
V2 wasiadl

IEFTH

2g.05 0l/4

©

The State ...vs... Momin Khian ete FIR No81 dated, 01-02-2013 ps Lahor, Swabi
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4

contacted his brother namely Sszjjad and narrated the story to
him,who told him that these pér%ons are not police personnel
and might be dacbits. During this time 2 police mobilc came
and inquired him that what has happened, he narrated the
story to the police and the police mobile started chasing the
white Jeep. The persons in \'vh.ite Jeep left thejr Jeep on
motorway and ran away in théf ffelds where from they were
arrested by the local police whﬁe one person make ‘good his
cscape. At about 04.00 p-m,he made report on the spot whilc
the occurrehce took place at 02;30 p-m. He also produced the
license copies of klashinkove an;& 9 MM to the local police.
He charged the acéused facing'irial Momin Khan, Shaukat,
Ajab Khan and MoHammad Zeb aﬁd one unknown person for
the commission of offence. |

Shahpur appeared as PW-2 and stated that l;c is private
servant of the complainant anqut 12.15 p.m. Umar iWahid
telephonically contacted him and at abouyt 12.30 p.n’;' when
complainant Umar Wahid reachéd, he along with’ Umar

Wahid went to Charasada and from there they left for

Islamabad and when they rcach?:ld in the limits of ,yiliage'/

| ..
Jalsai, a white Jjeep over took the'xp. and 05 persons having

police uniform' de-boarded from the jeep and scarched their

vehicle. They took 1 1.2 millions Vrupees and one klz;shinkove ‘

from car and 9 MM pistol from his possession’ In the
meanwhile, a police mobilc reached there -to whom, : Umar
Wahid narrated the story and the. police started chase of the
jeep. After two hours, they were informed that police have
arrested the accused, \'/l"'hcrc alter complainany Unar Wahi
reported the matter to the police in the shape of murasila, .

Raza Khan MHC appeared as’i’;W-3 and stated that on
receipt of murasila, he incorporz_zted the same into FIR Ex.PA.

Fazal Miraj S.I appeared as PW-4 ‘and stated that on the day

of occurrence j.¢ 01-02-2013 he was on routine gasth of the
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The State ...vs... Momin Khan etc FIR No81 dated, 01-02-2013_PS Lahor, Swabi
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Illaqa, there a white motorcar with two passengers was parked
near Yar Hussain U turn while a Jeep was running in high
speed. The passengefs of the car disclosed to him that some
persons had snatched money from them, so he started chase of
the Jeep. At some disiance the Jeep was stopped and the
accused started running towards the direction of Jalsai Mera.
In the meanwhile, he passed mess*xge on mobile that such like
occurrence took place and he was in the chasc of culprus and
sought help from them. During this time cross firing , took
place between the police party and the culprits. In the
meanwhile, another police party also reached ;and

apprchended the principal accused Momm from a cattle kotta

along with a klashinkove. DSP and SHO along with pohce '

party reached and the-remammg'accused were arrested. He
nanded over the accuscd along with Kalashnikov to the SIIO
9. Abdul Azeem ASI, appeared as PW-05 and stated that he is
the maromal witness to the recovery-memo EX. PW5/ ll vide
which the 1.0 took into possess:on two number plates of black
colour having No. BB7848 KPK Peshawar  Lix. P-1 and
beneath the scat one 1D card Ex.P-2 of policc department in

the name of Momin Khan having designation o[' Sub-

inspector, one ID card in the name of Ajab Khan pollce’

department with the “designation of HC Ex.P- 3, . three
photographs in uniform with the deswnation of Head
constable Ex.P-4 and onc CNIC F\ I’ . Similarly. he is also
marginal witness to thc pomlatlon as well- as recovery memo
Ex.PW5/2 vide whxch on the pomtatlon ‘of accused Momin
Khan, vide which the 1.O recovered Rs.3,00,000/- (Ex.P- 6)
which was concealed by the accused after the occurrence and
from the remaining three accused got recovered one
klashinkove No.56-a-19064686 having fixed magazine loaded
with 70 rounds of 76.62 bore Ex.P-7 and one 9 MM pistol

No.005988 along with 37 rounds of 9 MM Ex.P-8. In his
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presence, the accused facing trial led the police party to the

Spot and pointed out various points of their presence and the

pointation memo was duly prepéfed by the 1.0 which is

Ex.PWS5/3. His state'ment was also recorded by the LO u/s 16] - -

Cr.PC. . .
Qamar Zaman Khan ASI appea'_rec.i. as PW-6 and stated that,

he is the marginal witness to the. recovery memo Ex.PW¢/ l

vide which Fazal Meraj Khan S.] produced one kalakove 222 -

bore No.A8877 having fixed charger containing 11 rounds of
the same bore which was recovered from accused Mor:nin at

: . . ]
the time of his arrest. and the same was sealed Into’ parcel

'
:

which is Ex.P-9. He is also marginal witness to the recovery

1
i

memo Ex.PW6/2 vide which one 30 bore pistol No.A2214

Ex.P-10, with fixed charger containing four rounds of the -

same bore along with Rs.Z0,00,0QO/-‘with denominatibn of
currency notes of Rs.1000/- each 'I;'vere' recovered - from
accused Ajab Khan. He is also thc;marginal wilness {o the
recovery memo ExX.PW6/3 vide \ifhi(:h‘ one 30 bore lpilﬁ(ol
country made Ex.P-11 having fixed charger containingzr three

rounds was recovered [rom accused-Mohammad Zeb and-was

~sealed into parcel, marginal witness to the recovery memo

Ex:PW6/4 vide which one 30 bore pistol No.A 4551 Ex.P-12
fixed chargér containing four rounds of the same borc along
with Rs.70,50,000/-, - wherein - Rs.25,00,000/- were
denomination  of currcﬁcy notes of R&‘;.SOOO/- each,
Rs.45,00,000/- were ol currency x{oli'ccs denomination ._‘ol’
Rs.IOOO/-' cach and Rs.50,000/- were of currency holes
denomination Rs.1500/- eéch»from accused Shaukat Khan. He
is also marginal witness to the recovery memo Ex.PW 6/_5
vide which Fazal Miraj Khan S.I pf;)dqced a motorcar white

colour without number / applied for, belonging to complainant

‘Umar Wahid and he is also marginal ‘witness to the recovery

memo Ex.PW-6/6 vide which police- uniform consisting of

—~——
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Qameez, trouser, black cap, blue jersey on the shoulders of
which three stars and police badge of Inspector Rank were

fixed was taken out from accilséd Momin Khan, while from

accused Ajab Khan, Mohammad Zeb and Shoukat pohce'

uniform consisting of Qameez trousers, blue jersey on the
shoulders of which police badges were fixed along with black
caps werce produced as all the ._t;our accused were wearing the
said uniforms upon their plane- clothes. The said uniforms
were taken into possession and were scaled into a paréél The
uniforms are Ex.P-13. The PW also verified the recovery
memo Ex.PW6/7 vide whlch complainant Umar Wahid
produced a license coy regarding klashnikove 'No.56-1-
9064686 and Shah Pur produced a license regarding 9 MM
pistol. The PW also verified the recovery memo Ex.PW6/8
vide which Fazal Miraj Khan S.I produced Jeep No.
Peshawar-0129 white colour used by the accused during the
occurrence. :/

Wafadar Khan S.I appeared as PW 7 and stated that he is

the investigation ofﬁcer of the instant case, proceeded to the

spot, prepared site plan Ex.PB and recorded the statements of

/
PWs-u/s 161 Cr.PC. The PW vcrlﬁ.d appltc.mon Ex.PW7/]

vide which he sent recovered weapons 107 (he lircarms expert
for opinion, verified the recovery memo Ex.PW5/1 (already
exhibited) vide which_he took into possession two numbcr

plates EX.P-1, one ID card of polxce department Ex.P-2, one

‘ID card in the name of Ajab Khan Ex.P-3 of police

dcpartmcm, three photographs in uniform Ex.P-4 and one
CNIC Ex.P-5. He prféduccd the éccuscd for taking their police
custody to the court vide applxcatlon Ex.PW7/2. He
interrogated the accused and durmg custody, the accused led
the police party to the spot and on the pointation of accused
Momin Khan, he recovered Rs.3,00,000/- Ex.P-6, which was

concealed by him, while the re{haining three accused Ajab

t
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:aspect of scalp.

Nature of Injuries. Shajjah Khafifa,

8

Khan, Mohammad Zeb and Shau’lh('at pointed out the place
wherefrom he recovered klashiﬁkove Ex.P-7, fixed with a
charger loaded with 70 rounds of 7.62 bore and one 9 MM
pistol along with 37 rounds. The said articles along with the -
snatched amount of Rs.3,00,000/-
vide memo already exhibited as Ex.PW5/2. He also prepared

were took into possession

the pointation memo (already exhibited as Ex.PW5/3) at the
instance of accused. He also prepared the sketch of the places
wherefrom the recoveries were cf] fected which is Ex. PB/ 1. He
recorded the statements of PWs u/s 161 Cr.PC. The PW
verified the apphc'mon ExX.PW7/3 vide which he produccd the
accused for confessional statement, which they refused. The
PW
the recovered k]ashmkove along with 9 MM’ plstol to

also verified the applxcanon Ex.PW7/4 vide which hc scnt

Armourer for the opinion. He also. placed on file the
photocopy of motorcar bclongmg to complainant Umar
Wahid. The PW vcrlﬁcd the FSL report Ex.PK rcgardmg the
Jeep bclonzmg to the accused party. Venf‘xed the fire arms
expert - rcport Ex.PK/1. The PwW verlf ed application Ex PW
7/5 for issuance of warrants w/s 204 Cr.PC and appllcatlon
Ex.

abscondma co- accuscd -Suliman.

PW7/6 for 1ssuancc of proclamation notice agamst the
Dr. Ashgar Ali Shah appeared as PW-8 and stated that on
02-2-2013 at 10.00 a.m, he medical;'y‘ éxamined the injured
Momin Khan s/o Mukhtiar Khan z_ind found the following.
Injured conscious with history of fircarm. .
On exnmination A g/:‘/:w.in;- I'n'cm'lvn wound size about 03

cm in length sI\m deed on the lorchcad ‘with nghl side lat;c'ral

I
»

i

The kind of weapon used firearm.

The ‘doctor verified medico legal report Ex. PWg/1, hlS

endorsement on the i mJurv shcct Ex. PW8/2

i i
g ;




e

On the same day, he also exam;
Shaukat and found the following,

Injured conscious and we]] oriefited in time and space and
person H/O firearm injuries right foort.

’ On examination, Firearm enirance wound on the right foot
| lateral aspect sjze about ¥ x ¥ cm in dia.
|

Referred to BMC for X-ray and surgical OPD.

Nature of injuries Jurh Ghyer Jaifah Mutalahima.
Kind of Weapon used fircarm.

The doctor verified the MLR Ex.PW8/3 and his cndorsefncnl

on injury of the injured Ex.PWg/4.

13. Muhammad Féyaz Khan SHO apbeared as Pw-
|

on 01-01-2013 he along with Fo Akbar Ali,

an were on- gasht of Illaqa, when j
receiv

9 ar;d sfdted !
Fahim Dil,
n the mean.whiler he
ed information through wire]ess from Faza] Miraj Khan

31 Incharge Cobra Mobile No.2 that <ol -
had sn

that,
Adn

ng chascd who at
some distance left thejr Jjeep on road

which had been seizeq by
him w

hile the accused WEre running on foot jn the directionof  ~
Jalsai Mera ang that he along with. p

1

olice constable were
behind them, 11 asked for sending more police foree fowards
Jalsai. On thiy information, he

along with police partly, cobra
mobile N

0.3, Qamar Zaman, Murtaza and Asad Ali' ASIs and

FCs Arif Sher, Younas Khap of elite fdrcc, Wafa_dar Khan 8.1, :’
Zaiullah AS] along w

ith other constables rushed 1o the spot

mand of Gul Jamal Khg
Lahor along with Niaz W’éli,

where under the com n, the then DSP,_
Atif and Tjaz gunners started -
and accuscd"/,Momin Khan
vered by Fazal Miraj Khan SIa
one klakove 222 bore N

chasing the accused \_vas.:
overpoy nd from hjs possession

0. A8877 along with fixeq charge -
ecovered.

ving 11 rounds was r

| Similarly accused Ajgp
Khan, Muhammad Zeb and Shoukat were -also overpowere

3
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duly armed with pistol and from the possession of Ajab Khan
one pistol of 30 bore No.A2214 along with fixed charger
having four rounds and cash amount of Rs.20,00,000/-,
denomination of Rs.1000/- each currency notes {\'ere
recovered, from accused Muhammad Zeb one 30 bore pistol

without number with fixed charger having three rounds and

from the possession of accused Shaukat one 30 bore pistol.

No. A4551 with fixed charger having four rounds along with
cash amount of Rs.70,50,000/- was recovered. The above
amount consisting of Rs.25,00,000/- in the denomination of
Rs.5000/-, Rs.45,00,000/- in the denomination of Rs. 1000/-
and remaining amount of Rs.50,000/- was in the dcnommauon
of Rs.500/- currency notes. Thereaﬂer he returned to the
place of occurrence where complainant Umar Wahid reported
the matter to him at 1600 hours. He recorded his réport in the
shape of murasila Ex.PA/1. The recovered amount, the crtmc
weapons, jeep, No. KPK- PR-0129 ‘which was left by the
accused were took into possession vide recovery memo as
accuscd Momin Khan was a proclalmcd offender in case FIR

\Io 724 dated 08-09-2010 u/s 302/324/148/149 PPC/7ATA of

pohce station Pabbi. The accused were arrested as they have '

also made firing upon thc police par;y while using thc rnghi of
sclf defence, the police also fired in. retaliation. Onc accuscd
whose name was then unknown -escaped from the spot of
oceurrence. e uI.\'o'prcﬁa‘rcd the card of arrest EX.PWY/1 10
Ex.PW9/4 in respect of the accuseyd facing trial. He also
prepared recovery memo already exhibited as ExXPW6/1 in
respect of klakov 22 2 bore along with  fixed . charger
cunlniﬁinb ll rowd  {rom puwcwmn ol -accused Momin
Khan. The Kalakov is Ex.P-9, prepared the recovery memo
Ex.PW6/2 vide which a 30 bore pistol No. A2214 Ex.P-10
along with four rounds and Rs.Z:'0,00,000/- consisting of

denomination of Rs.1000/- each from accused Ajab Khan at
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the time of arrest, prepared recovery memo Ex.PW6/3 vide

-which a 30 bore pistol country made without - number

alongwith -three rounds of the same Ex.P-11 was took into

possession from accused Mohammad Zaib. The PW verified

the recovery memos Ex.PW6/4.vide which one 30 bore pistol

No. A4551 along with fixed charge containing four rounds of
the same bore Ex.P-12 and Rs.70,50,000/- consisting of
25.00.000/- were of 500/- each currency notes, Rs.45,00,000/-
were of Rs.1000/- each and Ré.S0,000/— of Rs.5000/- cach
from accused Shaukat, recovery ’memo Ex.PW6/5 vide which
the motorcar white colour belong to complainant Umar Wahid
was took into possession which was already taken':into
possession by Fazal Miraj K}}aﬁ' S.I, verified the recovery
memo EX.PW6/6 vide which the police uniform wearing by
the accused Momin Khan and other accused were took into
possession. The PW verified the injury sheet Ex.PW8/2 of the
accused Momin Khan énd injux;)'r sheet Ex.PW8/4 6f"accused
Shaukat. He also took into.:;;iaosscssion license | c;opy of

klashinkove regarding one 9 .MM pistol produced by

complainant vide recovery memo already EX.PW6/7. He also-

produced the copy of receipt rcgérding the return of recovered
/ snatched amount of Rs.90,50,000/- ExPC, vide which the
said amount was returned to complainant Umar W:lllid. Aller
vampletion of inchligsﬁinu by ‘l!w. LO, he submiitted cun'xﬁlclc
challan against the accused.
After the conclusion"pf prosecutic;h evidence, statemeﬁts of all
the accused facing trial U/S 342 Cr.PC were recorded wherein
they all denied the ;;’hargcs and professced their innoqcncc.‘ All
the accused opted not to be examined on- oath nor produced
their defense evidence. i _

It was submitted by the prosecntltic)n and the complainant side
that the accused facing trial bvzil're directly charged in the

fpromptly lodged FIR by the complainant for the commission




. The State 2. US... Momin Khan ete FIR No81 dated 01-02-2013 ps Lahor, Swabi
| : 12
A ‘ |

of offence; that no malafide or uiterior motive, whatsoever, do

e Zbm

PN v

: exist for false implication of the accused facing trial; that

malafide has been 'artributed to tfle local police; that ocuiar .

account, recovery of looted money, klashnikove be!onging to

compllainant, kalakove 222 bore and one 3¢ bore pisto]

| ' Spot and MLR of the accused f\d,omin and Shoukat‘;'jfhlly L i' ;
. supports the prosecuiion Casc; that the police rcco'vcr'é'd the ' ?
lodted money within two hoyrs of the occurrence froiﬁ the )
; direct Possession of the accuseq facing trial and that during B ‘

: interrogation the looted money was also rccovcx;cdﬁ by tl‘w I.O 5 ‘

on the pointation of the accusgci “facing trial; tha;t‘ the
5 Prosecution has proved jts case agair'zst the accused facx'"n/gAtriaI ) _

l

yan v

Judgments of the Hon;ble Superior Court;

e

e I e hesem el ey

+ "2003 YLR, 1996 and 2001 SOMp 4 T4for

inconsistencies in the Statements of the PWs”,

. i
beyond any shadow of doubt; He reljeg on the following .o
16. Conversely the learned counse] for the accused facihg trial

submitted that (he accused facing wial haye dircelly been

nominated for (he commission of ol"!."c‘ncc by the complainant iy
in the FIR but the FIR was lodged after delay of two hours
after consultation and delfbcration; that site plah EX.PB shows
that the complainant car ;was in diréction of Mardan and
accused Jeep is in the dinc/:ction oI‘Islamabad. which doés"nqt
Support the case of the prosecution; (hay m-)'”—cg)nl'cssiovm:l
statement of any of )¢ accused is .available on rccordt‘ to
&onnect the accused facing tria] \{'igh the commission of

/

offence; that the statement of complainant and PW suffers
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from discrepancies, mconsnstencnes and improvements; “that
there exists material contradictions in the contents of case F IR
and statements of the PWs recorded in the court during trial;
-that the alleged pointation of the .accused have not been
proved by the prosecution, and the evidence brought on rccord
in this respect, is not admissible; that the local police has not
prepared any site plan of the place of thc arrest of the accuscd
facing trial nor any empty has bccn recovered from the place
of cither side; that prosccution has miserably failed to prove
its casc against the accused facing mal that the complalmnl
of the case is an mtemanonal drug dealer and that on thc day
of occurrence complalnant contacted the accused facmg trial
o come to Swabi and received the amount as fixed by a jirga
in licu of dcath of a relative. That the case of prosecut:on is
full of doubts, ‘therefore, the beneﬁuts of the doubt may be

prayed for the acquittal of the accused facing trial. o/

/

v/
/7

17. Record in the light of argument$ of learned counsel for
parties would transplre that the case of . prosecuuon is
primarily based upon direct ocular tcst:mony of complainant,
Umar Wahid (PW-01) and cyewitness Shahpur (PW:02),
who allegedly have seen the accused facing trial parlioipaling
in the crime and circumstantial pICCCS of cvidence such as the
recovery of incriminating :lrliclcs i.C Erime weapons, loolul
moncy, jeep, rccovcry of police Umlorms medico-legal

reports.

18.  The ocular testimony or1g1nated from the initial report made
by the complainant Umar Wahid on the spot of occurrence
and spemﬂcal]y nommated the accused facing trial for the
commission of offence. In the body of report, complamant
‘had mentioned that'on 01-02- 2013 he along with his servant

Shah Pur was going to Islamabad via Motorway and carrying

/

i

extended to the accused facing trial as a matter of right. He -

s

e,

k3 )
AT L Y s,

LAy
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Rs.11.2 million cash amount inj_;heir vehicle and when they
reached in the limits of village Jalbai, a Jeep overtook them
and 3 persons wearing police uniform started searching them
and took the whole amount along with the flicensed .
Klashnikove of complainant and 9 MM pistol of the
eyewitness Shah Pur. The uniformed persons told them that
they will take them to Islamabad for further investigation,
however, after some time, the co'n';plainant and his compénion
were forced to de-board from the vehicle and the accused fled
away from the spot in Jeep. While, appearing in the witness
box, PW-01 confirmed the contents of the FIR, whercin he
had charged the accused facing‘ trial along with absconding
co-accused. Similarly PW-02 Sh%.lh Pur also corroborated the
version of PW-0] by stating glii:roin that on he day of
occurrence at 12.30 p.m when he along with the Jcomplainant
were proceeding to Islamabad and when they rcachcdf in the
limits of village Jalsai. there a wﬁite jeep over took thé:m' and
05 persons having police uni!in‘m de-boarded them from the
Jeep and inquired and started scarching, their vehicle, Dbring
scarch, they took 11.2 milijons rupces and one klashinkove:
which were lying in the rear seat and also took a 9 MM pisto]
from his possession. No contradii;t'ibn on material particular
has been introduced with Tespeet “to deposition of others.
Thus, the ocular 1cstimqny remained consistent with the
contents of initial reports and the st.atemexjt of complainant
cmerged afterwards yielding -charge against the accused
named in the FIR. Thus, the ocular testimony is adjudged to
be coherent, reliable and trustwofth'y. In the cir'cumsiances
especially consistency iAn the evidence of the complainant‘ and
cyewitness, had indicated availability of the witness at the
place of incident at the time,o’rl” alleged occurrence. Both said
witnesses had made their statements in clear terms given

detail of occurrence as eyewitness and identificd the accused




Z:i" ¥

occurrence or they were procured to give testi

: . R it
prosecution witnesses were  subjected to lengthy ‘cross

CXamination byt they remained ‘consistent on a]] matcriaf
particulars of the prosccution case, Incident was 5 day light
occurrence and accused remained ;\‘i[h the said witnesses for
suflicient time 1o complete their mission and witnesses had
close proximity to remember thém'so as to identified them
later. Statements of the witnessé’s’ qua the identity of the
accused in the court inspired confidence and the witnesses
Were consistent on g]] the mat;:rial points. Nothing wag
available (o suggest that witncs§cs deposed falsely duc (o
cnmity. '

Now coming to hig contention of (he lcarned defense
counsel that the witnesses of the occurrence €xamined fn'thc
witness box are contradicting cacl{ other and on the basis of

which this court cannot held the accused facing triaj guilty of

along with . klasnikove l/and 9 MM bore pistol frofn‘thc
complainant party. Moreover, the defence inspite‘of leng:.thy
Cross examination on the PWs haé’ffailed to shatter tﬁeir
testimony and the defence could not’ extracted from their

mouths any fhing adverse as could diminish the probative

mony. Both tth.e_'r-
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worth of their testimony., More so, there is absolutely no
conflict between the account furmshcd by them and the
entries made in the site plan. Furthermore there exits no
improvements  and material contradzcuons in  the
testimony/ocular account furnished by PWs 1 & 2. Though
there exits minor variations/ contradictions ; in the statements
of PWs but the same arc not material one because usually
thncsscs. after a lapsc of sufficient time and in the instant
trial PWs/ cyewitnesses have deposed afier ]‘lpSL of one
year, can not be expected that they would depose the ocular
version with mathematica] precision in such a traumatic
condition. Hence, inconsistencies referred by the leamed

defence counsel are neither matcrml nor of any comcqucmc
and could not be nude o reasonable ground for dise m(hlly the -
testimony of the same eyew1tnesses as the same minor
inconsistencies with the passage of time are bound to creep-up

s
!

in the depositions of eyewitnesses. s

As for as this argument of the learned defence counsel s
concerned that since PW—2 (eyew1tness) is the servant of the
complainant and due to such relation, his Statement is not -
trustworthy nor confi dence inspiring and have got no
cvidentiary value and can not be relied for the convxcuon of
the accused facing trial, however, thls court holds the view
that relationship itself is no ground to discard the testimony
of an eyewitness unless. it is shown that the same thness is
inimical towards the accused facmg frial and interested one,
Furthermore, the superlor courts in 2 number of Judgments has
upheld this principle that when the testnmony even of a sole
eyewitness is found trustworthy, mdependent and confidence
inspiring and that the same  witness is "not inimical and
interested against the accused. and when the defence has failed

to bring on record any material contradlctlon or dishonest and
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other corroborative evidence.

A
N

It is pertinent to mention here that, the accused facing (rial -
took the plea that complainant-and hjs other faniily members
are internationa] drug smugglers and are in practice of sending
innocent people to foreign counhtry"on the pretext of pfoviding
them jobs but through them complainany sSmugeling narcotics
and carlier (o (he oceurrence, one of (heir relative wag
deceived and was arrested and sentenced to death in Saudi
Arabia. The matter was raised with the complainant party and
ultimatel); a jirga imposed one million rupees ag co‘mpcnsation
to be paid to them and on the day of occurrence complainang
contacted them on telephone from Islamabad that e had
arranged money for them ang asked ‘them to come to Swabi.
On this they (the accuseq facing I'ria_}) came to Swabj and they
met in a fish hut, where complaii;ant paid them Ninety Lacs

rupees and after taking tea they started back to their village

sudden opened firing on them, as a result they stopped the

Jeep, alighted from it and the compla

of robbing him by them, They jointly came to police station in

the company of other police party ivhere they surrendered

death in Saudi Arabia. Even naine otf the said relative is not

appeared on the whole file neither any particulars has beep

-

~a.
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provided to this court that the said relative traveled to Saudi

Arabia in which airline nor any death certificate is available

on f le. Similarly none of the ; Jirga member is produced in the
defence nor any written agreemen,t showing that jirga imposed
one Cror fine on th'e complainant. Thus, this court cannot rely
on the plea of the defence that complainant is an mtematxonal‘
drug dealer and he send the relative of the accused facing trial
to Saudi Arabia, where he was sentenced to déath and jirga

1gwd one Cror fine on the complamant, thus, the plea of
theyis here by discarded.

The ocular testxmony is supported by physical corroboratlon
of recovery of looted money ofRs.20,00 ,000/- and one 30
bore pistol from the possessnon of accused Ajab Khan vide
memo Ex.PW6/2, looted money of Rs.70,50,000/- and one 30
bore pistol bearmg No Ad4551 wnth fixed charger containing 4
live rounds from the possession of accused Shoukat Khan,
one kalakove 222 bore bearing No.A8877 with fi xed charger

containing 11 llve rounds Ex.P-9 from the possession of the

accused Momin Khan vide recovery memo Ex.PW6/1, pollce:_
umforms Ex.P-13 which was wearmg by the accused facmg ‘
trial vide recovery memo Ex. PW6/6, two number plates
bearing Nos BB7848 KPK, Peshawar Ex.P-1, one ID Card of'
police department in the name of accused Momin KhanlEx P-
2, one ID card in the. name of accused Ajab Khan ExP 3,

three uniformed plctures Ex.P-4 and one Computenzed NIC

Ex.PW5/ I, recovery of looted money 0f Rs.3,00,000/- Ex P-6,
one Kalashnikov /bearmg No 56-1- 19064686 W1th [f xed
charger, loaded with 70 live rounds Ex.P-7 and one 9 MM
bore pistol bearing No. 005988 anng with 37 live r?unds
Ex.P-8 on the pomtatlon -of the "accused facing trlal v1de

pomtatlon memo Ex. PW5/2 pomtatlon of the spot Ex. PW5/3

et Mt ia e
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and recovery of one 30 bore pistol- without numoer with fixed
charger containing three live rounds Ex.P-11 from the
possession of accused Muhammad Zeb vide recovery memo
Ex.PW6/3, recovery of motorcar of the complainant, without
number vide recovery memo Ex.PW6/5 and Jeep of the
accused facing trial, would provide physical corroboration to
the report of the

version of prosecution and . initial

complainant, as the witnesses of -these recoveries -have not

been shattered by the defense. Their testimony emerged to be

consistent and un-biased. The evidence furnished by all the

PWs fully supports ocular account of the spot and manner and
time of the occurrence as narrated in the FIR. Similarly
marginal witnesses to the article{,; recovered from -the
possession of the accused facing trial as well as on the
pointation of all the accused, supports the circumstantial
evidence against the aécused facing tri'al Moreover, the report
of Fire Arms Experts in respect of the recovered one 222 bore
rifle, two 30 bore pistols, further

corroborate  the

circumstantial evidence.
23 Though learned defense counsel raised the objection that
prosecution case is based on crrcumstantral ev:dence
therefore, it could not have been concluded with ccrtamty that
the accused facrng trial were responsible for the offence and
“the occurrence in the mstant case is unseen. Thxs court is not
agree with the contentron of the learned defence ‘counsel
because it may be noted here that circumstantial evidence is
the cvidence of basic facts whereﬁfrom further facts has
inference or natural conplusron accordmg to reason and logxc

may be deduced. However, its strcngth as per-circumstances

of the case often Is stronger and more satrsfactory than direct’

cvidence because it is. not lrable to delusron or fraud and

therefore, in some cascs where d:rect evidence is elther not

;
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available or witnesses arc not ~deemed wholly credible,
circumstantial evidence, may be roore convincing. The test is
that it should not only relevant.but consistent and conclusive
as well and should be so cor;vincing that circumstances or
facts proved on record must lead to a single conclusion as in
the instant case where the prosecution has brought on record’
all the material facts and recovered the looted money, one 9
MM bore pistol,_one klashinkove and policc uniforms etc,
which reasonably connected the accused facing trial with the
commission of the offence. Thus, objection of the: learned

defense counsel is hereby discarded

) Coming to the medical ev1dence as per record the accused
facing trial after the occurrence; on seeing the police party
started firing on the local police and the local police also fired
in their self defence, as a rcsult of which accuscd facmg trial-
Shoukat and Momin Khan recclvcd injuries on their bodics
and were arrested in injured .condmon by the locial police,
prepared injury sheets Ex. PW8/2 and Ex. PW8/4 rcSpcctivcly
and got examined from the doctor, who submxtted hxs report
“in the shape of MLRs which are Ex.PW8/1 and Ex. PW8/3 and -
according to Medico-legal evidence placed on ﬁle, would
clearly suggest that both the accused facing tnal were
received onc injury cach on their bodics. Thus, the medico-
legal evidence being not sh“a}tered supports tfw prosecution

version. o

All the above facts have led me to ho_id that the eo’kire pieces
of ocular and circumstantial evidence are reaching }thc neck of
the accused facim/g trial nan‘iéd Momin K@,_ﬁl}g};ggﬁ}g@g,

Ajab Khan and Muhmmna(l /m:b

",

26 jThe accuscd named Momin Klmn aged about 36/37 ycars s/o

i it s et (A =

Mukhtiar Ahmad r/o villag'e _Dagbehsud, District Nowshera,
accused Shaukat Khan aged about 27/28 years s/o Akhunzada

- %—, - i . r"’v"ﬁﬂy’fg‘.’ﬁ:w

oo s ho 8 T B et §L AN "..'.». L
R o

selialiaml s SNl

R i mms B




The State ...vs... Momin Khan ete FIR 1\’081‘dat‘cd, 01-02-2013 PS Lahor, Sw
W"‘ - 21 ’

3

r/o Dargai, District Malakand, accused Ajab Khan aged about
46/ ycars s/o Mukhtiar residents of village -Sar Dehri District

Charsadda, accused Muhammad Zaib aged about 29 years s/o

Hamza Khan resident of village Sardchri District Charsadda
are found guilty but since the proof required for punishment -

ws 7 and 16, the Offences against Property (Enforcement of

Hudood ) Ordinance, 1979 is n;?availﬁblc as the tcst of
Tazkiya Tul Shuhood is not available, therefore the above

named accused are hercby, conwctcd undcr section 392 PPC

B

nv-"“"'"""" s i Y ore

and sentenced to 10 years R. I and to pay fine of Rs. 2, 00 000/-

(two | Lacs) col]ectwcly In case of default of ﬁnc the
convicts shall undergo further snx months S.1, each. Benefit of
382-B Cr.PC is also extended to thc convicts. Attested copies
of this judomcnt consisting upon 21 pages is also handed
over/supplled to all the convict/accused free of cost in term of
section 371 Cr.P.C and to thxs- effect the convict/accused
thumb impressed the margin of the order sheet. /All the

'/
conv:ct/accused have already in custody, they are sent to jail

1]’1!’0110}1 COI']VlCthIl warrant.

27 As regards the charge u/s 148/149 PPC is concemed, it 1s‘ »
established on record that accused facmg trial had partxcnpalcd

in the commission of the offenceand their presence had been

proved on record and it is a]so proved on record that all the

accused facing trial were armed w1th deadly weapons and

were member of that unIawfu] assembly and m the j
prosecution of thelr common object All the accused, are,

therefore, convicted and sentenced to two years R.I and to pay

W
fine of Rs.5,000/- each and in default of payment of fine, the
accused shall further undergo. one month' S.I. Benefit of
scection 382-B Cr.PC is also cr}gtendcd to all the convicts/ -

accused.

e et e me——
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| {' 28 So for as, section 13 AO is conccrncd; it is also on record that
vj prosccution has also been able to prove its casc against the
% accuscd facing trial for the recovery of one klakove 222 bore
| No.A8877 containing 11 live rounds {rom possession ol
accused Momin Khan. onc 30 bore pistol bearing No.A2214
with fixed charge containing 4 live rounds [rom possession of
accused Ajab Khan, one 30 bore ;Sistol without number- with
fixed charger containing three live rounds from possession of
accused Muhammad Zaib, one 30 bore pistol bearing
N0.A4551 with fixed charge containing 4 live rounds from the

possession of accused Shaukat and arc, thercfore, convicted

u/s 13 AO and scntcﬁccd to (03) three year R.I and fine of

Rs.2,000/- each and in default of the same the accﬁscd shall
further undergo one month S.I. Bencﬁt of section 382-B

Cr.PC is also extended to all the convicts/ accused.

29 As regards the charge u/s 411 PPC against acqused facing

trial; it is held that the accused facmg trial retaincd the stolen

property having the knowledge that the same is a/stolen

property, thercfore they are conv;cted u/s 411 PPC and
scntcnccd to two years | R and ‘o pay . fine of R58000/-
collectlvely and in default of payment of fine, all the accused/ -
coqvicts shall further undergo one rrzonth S.L Beheﬁt of

{ section 382-B Cr.PC is also extended to all the convicts. The
3 . —
above mentioned sentences shall run concurrently

- s TR T mr——— ganpy e e
——— v —— ,..,.—--
e e

3 SevmPURIRITUIESSERISSE .

R 30 Prosecutlon has also made out the existence of a prima facie

strong cas¢ against the abscondmg co-accused Suliman,
therefore, perpetual warrant of arrest be issued against him

and his name be ¢éntered in the register of Proclaimed

Offenders kept in the relevant Police Station, and pro_cecdirfg

Uf/s 88 Cr.PC be mltlated agamst them.

o]

31 Case property i.e klakovc 222 bore No.A8877 containing 11
live rounds, onc 30 bore plstpl»bearmg No.A2214 with fixed

RESSS
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charge containing 4 live roundﬁ, one 30 bore pistol without
number with fixed charger containing three live rounds,' one
30 bore pistol bearing No.A4551 with fixed charge co'ntaini_ng
4 live rounds be kept intact 1ifl the arrest and trial of the P.0)
Suliman. While Klashnikove bearing No.56-1-19064686
along with license, 9 MM pistdl bearing No.005988 along

i with license and cash amount of Rs.3,00,000/- be returned to
the complainant on his furmshmg bail bondq worth of'
Rs.15,00,000/- with two sureties in the like amount to the
satisfaction of SHO concerncd with further direction that

[ photocopies of the notes be made and placed on file for

record but after p(.nod ol .1ppc.1]/ revision.

ANNOUNCED
29-05-2014

Ay P

/~

29 é;i '.o] W..

Dls Swabl

Certified that this _]udgment consists of _bwenty

three (23) pages, each page has been read, corrected, wherevcr
it was necessary and signed by me. -
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CRIMINA’L‘APPEAL NO. 06/P OF 2014 Linked with

1. Momm }\han son of Mukhtlar Ahmad
R/o Serdheri District Charsadda.

2. Ajab Khan son of Mukhtiar Ahmad

~ R/o Serdheri District Charsadda. N ‘

3. Muhammad Zaib son of Hamza Khan - . o
. R/o Serdheri District Charsadda,

: 4. Shoukat Khan son.of’ Akhoon Zada - -

;  R/o Dargai District Mardan - :

3 . , - Appellants

. ; "Versus
i ' lA Umar Wahid son of Fazl-e-Rahim resident of bhu Ghar [mtnu Mardan.
L - - The State ‘
h o R{:q[mndcntx

1! : _ CRIMINAL REVISION NO.03/P OF 2014

i '[ . - Umar Wahid . ' ... . Petitioner-

BN ' . : L

s ' - Versus ‘ : o ' ‘

: ‘ - Momin Khan and others e Réspondents_
A ) ~ Counsel-for appellants ceee Mr. Hussain Ali,
: S Advocate
, © Counsel for complainant/ .~ ....  Sahibzada Asadullah,
]li S : Petitioner , o Advocate
\j'I ) ) . ) ) v o
E < . Counsel for State - ... Awrshad Ahmad Khan,
f , o . : - Assistant Advocate General
i : . -
il - ' ' ' ' :
i _— ) * FIR, Date and Police Station ... 81, 1.2.2013 .

B A ' - . : Labor, Swabi -

- Date of judgment of o 29.05.2014 ’ ‘

o -7 trial court o -

Y " Date of Institution of e 12.06.2014,02.08.201 14
1 ' Appeal and Revision o respectively - '

‘ . Date of hearing L 22.04.2013 e o
" .. . Daweofdecision L 28082015 ~pmdeide
Ao Date of judgment. : 03.05.20153 o
o o o D ' .

LI . a ) ) ) A Tt "““‘" bt e R LTS TP YOI SR N S T . v P L . ;




- B [
AR Cr. Appeal No. 06/P of 2014 L/w: = -
54% 7w 4 Cr. Revision No. 03/P of 2014
[ B | 2
' JUDGMENT °

e iyt B T

which: they have been convicted and sentenced as mentioned ._here‘in

.under:-

1

B Under SectiAon 392-PPC‘ .

) 10 years R.. each with fine of R$.200,000/- each and in -
- default thereof to further undergo six months S.I. each -
* - Under Sections 148/149-ppc
. ' N . . ‘- - -
02 years R.I. each with fine of,'Rs‘S,OOO/-each in default of
© non payment of fine to further suffer one month S.1.each -
o Under Section 41 1-PPC ' _i - o

02 years R.L each and fine of,Rs.8000/— and in default one
- month S.I. . R

1
\

* Under Section 13 of Arms Ordinance  °

03 years R.I. each with fine of Ré. 2000/-each and in defauy]t
thereof to. further undergo one month S 1. each. :

WAL’G T)L).o! 3

SEe g € sentences awarded to al] the appellants/aceused op all counts have

‘ passé_d By' learned Additional Sessions Judge Swabi; at Lahor, by virte of

e

- beéﬁ ordered to run concurrently. The benefit of séction 382-B, Cr.P.C.'has .

§ . . . . . N
- N

also been granted to al] the annell;}nts/acmmed .
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2. Complainant Umar Wahid has also moved Criminal Revision

No. 03/P of 2014 for enhancement of sentences. awarded to all the

- appellants/accused vide the same Judgment. Since the appeal.ard the
revision arise out of one and same judgment,; we are disposing both matters

by this single Judgment.

3. Brief facts of the prosecution case as gathered from the

murasala (Ex.PA/ 1) which makes basis of FIR (Ex.PA), are to 1hc_ e¢ffect

i

“that on 01.02.2013 com_plainant--'Umar' Wahid alongwith his servant

e e
ey e S S T
Y .

Shahpur Khan was going to Islamabad via motorway and was carrying -
I ' : .‘ -’

§

i - " cash amount of Rs. 11.2 millions: Whea they reached near the village

AJ'a_lsai, a jeep ov‘ertook: them wherein five persons wearihg police L_xﬁiforni
" were Asi'tting. Tﬁey étart'edl theif séaréh and lo'oted the “whole émoum
'aloﬁgwi_th a lice.n-sed‘lélashihcove aﬁd‘ﬂ '_licQ'l'scd ‘)M[\fl 'pistoll from the
complainant and his companion. "l‘hey tol-d them that thcjl would ]‘al'<e lhel;l

i
i . .
i

’

to Islamabad for further investigation. However, afler some time the

RTINSO
K s Kl
A

/ﬂm/i’v_\!y'__",_

Ve o -

WL A o

B v . “

1

I

i

1 . . -

i Poc . T ;JL:)'I'I‘T!P!iIiﬂCl_Hl and his companion wire forced (o deboard from their vehicle, .
. . A | . L | ' ' ‘

| A

3

i
; “Bra

i iaptie iy . e - - -
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- through his brother contacted the local police present nearby at the;:,
o » . o - . ] . ' L ' [

‘moto‘n—vay. The - police -squad under.'the‘supervision of Gul Jamal, DSP’

Vd

chased the vehicle .of tljle‘ §ziid .accuseq z-ind_Athim:ltel)./ over powgv‘red_the .

accgséd and arrested them -a'lc')ngwithA the ldote.d'm.oney and 'thé weapons.
Murasala (ExPA/l) was ac-:-cordjngl‘y ‘drgftéd ‘and formal FIR was ;'¢gilst§1'ed
.t‘hereaftéiu

:4. . . Investigation (-)f tﬁe Aca.s.;e was entrusted- to Watadar I«llﬁan, Sl
He _v‘isité.d the pl‘aé‘e-of océurrence, pxlepéred site plan (Ex.PB) on the

_ 'pc')intleiltion’ of com'plainant and eyAe. witnesses. He recorded s_ta-tements‘of B

: wi-tne.ss;:s upder s;:gtion 161 Cr.P.C, sent the wéapon_s to the ﬁ're‘arm e>v<pert

vide application (Ex.PW.?/ 1) for opinion. He took irito poss;eésioﬁ',two

number pizites lying in the jeeb vide memo (Ex.P1), one ID card (Ex.P2) of -
police department in the nathe of accused Momin Khan with designation;ﬂ’

Sub Inspector, one ID card (Ex.P3) of head constatle of police in the name

4

Boreined o g, m,;\]gb,,_'[\hdn lthL pholo"mpnx in polm uniform (l NG 4) \md one ¢ Nl(

(l.,)\ P5) Iymu in the Ju,p All Lhu:u itcoms were taken into pobawolon Fie

Byt .
o X Re I

. took custod'.y of ,thé accused from the court vide application (Ex. PW.7/2).
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5
He interrogated the accused and during investi gation accused led the police .

-~

3 party to the spot. On the pointation of uccused Momin Khan, he recovered

an amount ‘of Rs. 300,000/~ (Ex.P6) which was éonc’caicd in the bushes

while the remaining three accused namely Ajab Khan, Mphammad Zaib

. »

and Shaukat Khan pointed out tlie place wherefrom he récQVered

Idaéhincdvé (Ex.P7) loaded with 70 live rounds and one 9MM pistol

alongwith 37 live rounds. The recovered amount, klashincove and pistol

e
P

i were taken into possession vide recovery memo (Ex.PW.5/2). He recorded
1ok statements of accused under section 161 CrP.C., vide application

f' (Ex.PW.7/3), produced them before the court “for recording their

! ‘ 4 : . o . B
o confessional statements which they, however, refused. They werc sent to
il - | | |

o judicial lock up. After completing all legal formalities, the 1.O. handed over

the file to the SHO for submission of chalian to court. .

N ' s The learned trial - court framed charge against all the

N
TS N SRR | T

ised/appellants under sections 148/149, 171/ 149, 411/ 1'4"9 PPC as well

B .

Y ofuthe Offences Against Property (Enforcement of

as  under section 17(3
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J

Hudood) Ordinance, 1979 and section 13 of Arms Ordinance. The 'u%usul
did-not plead guilty and claimed-trial.

Iy

6. ' The prosecution produced 09 witnesses at the trial to prove its

case. A gist of their evidence is as under:- R

-

* . PW.l is Umar Wahid, complainant. He reiterated the same
" facts as were recorded n the FIR;
* PW.2 is Shahpur Khan. He corroborated the statement .of

complainant Umar. -

*  "PW.3 is Raza Khan, MHC. On receipt of Marasala (_EX.PA/I), .

v

he drafted formal FIR (Ex.PAY;

o PW.4A is Faéal Mére}j',_S.l. He (Iieposéd' that on the da.y‘of |
occurrence he alongwith other policek ofﬁcials-‘ was on routine
gasht and saw a white motor car }Sal'kea near_'\‘[ar;» Husséin 6
..'I‘urn’/wl.ai‘le a Jeep was running in high -spéed’.A At some
distance the -said rjeep f‘s‘toppe:d and- its '.occupajnls spanfted

X1 ) - mmiing toWards .Jalsai Mera. In the meaknwhile_hg pz;.sse_d

I

' o * message on mobile that such an occurrence had taken place

and that they had chased the culprits during 'whiéh'.cro‘ss firing

-took pléce‘. In the meanwhile another police party in the

supervision of DSP and SHO reached from the Jalasi side,

[T SR B P l\nt\/‘l,‘\rl falEfash




Do

) ik i o7 K o 1
-
S -
s s’ 3 .
e

IR .
e § et
R S VT

-

Cr Appeal No. 06/P ol 2014 L /W
Cr. Revmon No. 03/p of4014

\

5
* P.W.35 is Abdul A/cem AsL He is a marginal 'wil'nefss' of .
recovcry memos of” the items recovered from the accused:

* PW.6 is Qama;‘ Zaman Khan, ASI. Like PW.S, Abdul Azceem
he is also amarginal withess of the recovered items; -
*

PW. 7 is Wafadar l\han Sl He conducted mvest1gat10n in the

case. The detail of his 101\, in the mvestlgatlon has been -

mentloned heremab()ve; :

ok PW.8 ig Dlr, /\sgh:n' /\ii lSh:lh

lI)l IO l-lospilul Swabi. He

‘medlcally examined accmcd Momm l\h

found lhe Iollowmg: -

-

“Injured conscious with history of firearm.

On examination A grazing firearm wound size about

v+ 3cmin len.gth skin deep on the
fonuhead thh nght side lateral
aspbct of scalp
'Nature of [nJurleq Shayah Khaf fa
The kmd of weapon used ﬁrearm
He issued ‘medico Iegal report (Ex.PW.S'/ 1).
On the same day he also medically examined mJun,d accused

- Shaukat Khan and found the followm;a -

Injured conscious and well oriented in time and space

and person.
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On examination . - Firearm entrance wound on the right=

foot lateral "aspect size ab_out 172 x

SR : - 1/2 em in length.

i{l i . Referred to BM.C. for X-Ray and surgical OPD.
L | |
i

s i S vt

Nature ofinlurleq Jurh Ghyre Jaifah mutalahima

Kind ot weapon used f'leal m.
:':‘_ R 3 " He issued medico legal report (Ex.PW.8/3)”';. and

PW.9 is Muhammad Fayyuz Khan, I'nspector/SHO Police.

Station Lahor, Swabi. He, deposed that on the day of

occurrence he received information from F azal Miraj S.1. that

e

[

sonle nn{<nown persons had snatched money from owner of
the motor car on Allnotorway. On receipt of said information he
alongwnh pollce party eh mcd the .leCLlscd and. nII the
_‘accused/appellants were ‘overpowered and arrested. He .

‘ recovered kalakove 22-2.‘bore. from aecused Momin Khan. He
recovered plstol and -llve bullets and .cash amount Rs
20,00,000/-from accused Ajab Khan and a 30 bcne pistol

" w1thout number W1th f' \ed cqarger havmg three rounds from
the possessuon of accused I‘-/Iuhammad Zeh. Simihnly from
accused Shaukat Khan a 30 bore plth] No A4551 with 4 -

rounds and an amount of Rs 7050 000/— were recovered He

é:.‘, drafted murasala (Ex PA/1) and then formal FIR (Ex. PA) was

Big,. ot reglsteled

After closing the prosecution evidence the learned trial court
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Teither confession of any appellant/accused nor-any identification parade

S
TR e s
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wherein they all denied the prosecution allegation and claimed innocef’éieé'.' .
They ‘stated that the PWs had made false statements and had falseiy

involved them in this case. They did not .opt to make statements on oath -

A

T

_ under section 340(2) Cr.P.C. nor produced any evidence in their defence:

The learned trial court on conclusion of the proceeding and hearing counsel

of the parties found them guilty and, therefore, convicted and sentenced
them as mentioned hereinabove. Hence the present appeal.
8.  We have heard learned counsel for the parties and-perused the

record with their assistance.

9. _ Learned counsel for the appellants subnﬁitted that the case of

- prosecution is highly doubtlul in respect ol place of report, place of

recovery of ‘jeep, recovery of the huge alleged amount, presence of
complainant on motorway and presence of witnesses on the spot. He also
submitted that neither SMM pistol nor Klishincove were récovered nor duly

recorded at the time of arrest of accused. He further submitted that there: is

¢

!
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10

- medical ‘report have not been explained nor its durat;oi;‘-“has ‘been

L

mentioned. The learned counsel also made -s_ubmissions about the non.
'recox}'ery' of empties from the place of occurrence. The leémed counsel
- placed reliance on:-

* . PLD 1960 (VV.P.) Karachi 753 -
_Amir Ali Versus The state

% 197PCrLizs o
- Islam Gul Versus The State

% 1997P.CrLl. 1900
: The State .V ersus Pirak

* 2012 MLD 1601
o Sher Zaman and 4 others Vs.The State & another

| 10. Learned Cf)unSe]‘ for.‘ the comp}ain'aof Sobmitted that ihc_
‘~appelle.‘1nts"/aceqsed w,ere arrested from t.oe-.jspot. e.od“recoyeries were |
effecteo. ‘He sobmitted that: degp'iie Isome‘ lapse’s‘ by the' police, the _cas‘e of
proeecgtion tagains? the aﬂppelllants/aocused 1s established 'to.’ the hilt.’
Explain'ing the contradictions.founo _in'the sltote‘merdlts/depoei‘tions of .I.’Ws

he contended that the accused/appellants were arrested from di fferent

i3 g m, («’« Vg 5_‘_,‘»,,
L)

/p]a/%; spread over a long and wide area. Regardmg the huge amount -'

Prvtae (4 ad

L "'EV
S a,wu Y s hatwas,

allegedly recovered, he subritted: that it was hand‘ed over to the‘.'

comnl'ainahf. thonioh natotrinth S mmmmdar . oy '
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1
He also made submissions regarding registration of the car in-questior-at

| Islamabad and recovery of an amount of Rs. 300.,000/: etc. from the buéhes

on pointation of the appellants/accused‘.- He further submitted that Momin

Khan was a proc¢laimed offender, though previously a police official. -

Regarding the identification parade he submitted that it was not required as

.

i ] ) E ' . . . ) .

1 _ the appellants/accused were arrested on. the spot. He concluded that-there

- was no malafide on the part of the complainant party.

I,' ‘ _ . P
b IR T Learned Assistant Advocate General for the State _also
A ;I " " supported the impugned judgment. ‘ B

zé! N ‘ - N . ' . .. !

I: ) . ’ i .. - - . -

“]' ' 12. - . We have thoroughly considered zach and every point agitated -

fi: . ) . . ) .

. o . o

:}.‘l , by learned counsel for the parties and have minutely gone through the .
i

iy f

- e e T '
ff} ' evidence brought on record in the light of their submissions.

j! ﬂf ) . N A .

i . Lot . L 03
U 13. It transpires, “as alleged by the prosccution, that on 01.02.2013

u complainanf Umar Wahid.wa_s going 1o Islgmabad alongwith his servant
i ' ) s

! ' |

'f vblmhpm Khan (I’W ')) via mmmway Hb was carrying mxh amount of
i "“/ ‘ i£&9 '

;: RTINS f\b IL ,mlihoxs\ ulso;" When Una u.m.hu' in the liinits of VI“u&,\ Julsali o

5 ‘

HE ) 8, ' ‘ .

1i ﬁ-’-"""' Wby o o iy - B '

iu\ . . Jeep carrying five persons, wearing police uniform, overtook their car and

e - Lo h o

. —

”
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“

* after stopping them, st.arted their s'ealrch mjd resultantly snatched thp wl;egle -
amount aldn"éwifh a (l‘ic'ensed klashincove ~and' OMM pistol from th@ |
clompl'a:inant and his companign/serval]{ A,SI'zahpu_r Khéﬁ. The sgid uniformed
i)ersons told thefn that ti1ey were to takg thén to Islamabad forr,fu‘rthe'r-‘-

| igvestigétion. After some fime, howevef, they for@d'the complainant and .‘

his companion to deboard from the vehicle and themselves fled away from "

the spot in the jeep. The complainant through his brother contacted the ‘

* -

local p_olice, present nearby at the motéml'ay,. who chasegl the vehicle.of the
accu;ed. Afterwa‘rds the‘pqlic'e squéd unc‘ler‘ the supervisioq of Gul Jamé.l,A
DSP over powered appellants/accused Zil-‘ld alﬂer,their‘l aArres't‘ recovered the

. said amount and weapoﬁs. A case was registered agefinst the 'apcggéd and
their absconding co-accused Salman for tl}}e commission of -t‘he offenc-é.
14. ~ On m.ix?ute -berusal,‘ the case of .p/rosecution at " the 'tl"l:c-'il', .

however, suffers from material legal infirmities which has created dints in

the whole case. To start with we may mention thit no confession has been

report o " the
\ "

‘made by any one of the appellant/accused. This murasala per
PR . o : . .

Virme oo, A
e AR .

charge Officer Police ‘Station Lahor was recorded on the statement of -
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complainant Umar Wahid wherein he has-alleged that he was carrying Rs,

I'1.2 millions cash and klashincove while hig compunion/servant Shahpur

Khan was having 9nvM pistol. On the way they were over taken by a jeep

carrying five persons - who stopped them and recovered the whole

and licensed klashincove and licensed pistol from both of them and ajso
¥ |

hand cuffed them, After sometime, howéver, they opened their hand cuffs

and resultantly they made their good escape. The complainant contacted his

- brother Sajjad who informed the police mobile on motorway telling them

that the accused had run away to Peshawar side in their jeep after looting .

the complainant on gun point. Police chased those persons who after

deboarding from their Jjeep fled away but were, howevér,subsequently over

powered. The complainant identified four of the accused who had snatched -

klashincove, pistol and the whole amount from him. -

15, This murasala was drafted on .(_)1.02.20]3 at 16.00 holrs. On

- its basis the FIR was. lodged at Police Station Lahor on the same date at

16.50 h(l)urs.. :

amount .




/

- may also mention that the case was lodged, initially, according to murasala

1 asAYe !f(.<.3 <

\
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16. + The case of prosecution is mainly based on the ocular account

~.as well as on the recoveries. We may mention that there is no confessional
statement by any one of the accused, though PW.7 produced them tor this -
purpose before the court vide his application (Ex.PW.7/3). All the accused,

however, refused to make confession and were sent to judicial lock up. We

against “unknown accused” who had snatched some amount, klashincove

-and pistol from the complainant and his companion. It was afier their arrest

 that their names were mentioned by PW.9 Muhammad Fayyaz Khan,

Inspector/SHO. The complainant, however, had not nominated any one of

-

‘brother Sajjad ‘on telephone had not tcld him about the names of the
accused persons and his brother had responded that the accused must be

dacoits. This reveals that the complainant was unaware ~of their

14

- them. It is significant that. the compiainant who had initially- informed his K

i‘dentiﬁcation. Tt was after their arrest, he stated that they were the same -

for the complainant submitted that since théy had been arrested on the spot
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_convicted and sentenced thereunder. It was agitat'ed'by learned defence
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s
ek

justice, however, there should have beeit identification parade to attribute

~

_sp,éciﬁc role to- each one of them as was subsequently stated by the PWs. -

In this connection, the Judgment (Ex.DA/L) placed on file by the defence,

however, reveals that the complainant had faced trial in case FIR. __'No."32

dated 28.04.2011 under section 9 of Control oft Narcotics Substances Act,

N

1997 at .Police Station Anti Narcdtics Force Peshawar and had. been

H

" counsel that one of the close relatives of the accused who had been sent 1o

Saudi Arabia by the complainant party on the pretext of providing him a

- .job, had been arrested, and sentenced to death (}ve,r'there'and, in order to

settle the matter between the parties, the complainant had paid them ninety -

4

lacs rupees and, in the instant case; the complainant had fabricated a false

story ofirobbéry against the accused. Inythis back ground, he submitted, the

L]

parties ‘were well known to each other and the allegation by the

complainant does not appear gruthfol, Wl ‘K/ - :
. Y ‘o !

there was no need for any formal identification parade. In the nterest of « 5
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Ve

_ pistgl alsc;‘d_.o 1‘1.ot sup.pqr_t the proée‘cuvtio_n CdbC It is p‘c'ritinént to nojt@[pat
the klashincove‘:md pisljol 'with. live bullets allegedly rccerrcd vide memo
(EX.PW.S/Z) are éh‘owr'l fo_'havé ‘been‘ 1'ecove.refi on/ 03.02.;2013 inst.claa'd -Of.
01;02..’%01'3,' w_hcﬁ the acguse("l'i;iud been (_)\-'Acrpowcrc'é(l'a’nd_urreslcd. This
cm'lt/radictioyn‘ belies the -p’rosécutio'n ifersién_. ?t becomes all ‘the ?n‘o;‘c’ |

important in the context of Question No.d, put to the accused/appellant
R : . . - .0' . P - : R
»

Momin Khan, which mentions. the “said date, time” and that was

101.02.2013 at 14.30 hours on motorway.

¢

18. . - The presence of complainant on motorway, at that time and

’

date, in his vehicle bearing registration No.YE-599 which was issued-on

-

01.02.2013 Qide receipt No.8664371;-_ is also highly doubtful. According to

PW.1 the car in which he was travelling on that day was rot bearing

 on that date and time the car was at Islamabad before the Excise and

5
N A

Do e
AERELTE & ;

PO
ERL LA

- checking and issuance of Registration No. He admitted that the I'Cgistjl_*gtiqnll

heo s
Tt

17. The subsequent recoveries ¢!l amount, klashincove and OMM

,

‘Registration No. and instead had only a plate of “Applied for”. Surprisingly -

" Paxation  Department (Islamabad Capital Territory), for inspection, '
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Tustified in a case which entails capital sentence.
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No. is 599 and the same is mentioned in (Ex.PW.7/XI). PW.7 has -plélceé-ﬂn

record the registration slip of the said motor car of the complainant but he

- did not remember as to when and where it was presented to him by the.

complainant as he had not noted the date in his case-diary, though he

N : ' e

~.admitted its date and time to be correct as shown on (Ex.PW.7/XI). PW.7

also expressed h-isuigm)runcc Zlb(.)l,ll R.s:'.Q(),S(')-,OOO/- which were rcu;verﬁd
Fro,nﬁx the po;session of the accused at the time of their arrth but conceded |
that thcrclwus nﬁlhing to show usvtu where that .:u-munn had g‘__-_(-mc.. I‘]c. ll.'l.:lh“
a'léo conceded that recovery of the amount of Rsl.3,'00,0lOO/- as well as-tﬁe
alf.ms weapons were effecteq on-03.02.2013 1e on thé third day of the
occurrén_ce and that no ptersol;u from t‘he public was taken to thal'-place“lo '
‘witness the said recoveries. "Surpl‘isil‘lgly, hc;. also- a’dmit'tedl thth ti]e
_recov.;,.ed -ite?ms weré not mad¢ into segled parf:els and.’we‘re'sti‘ll irA1 open

condition. This type of conduct by an experienced official cannot be legally

4
«

" 'fj .

19. . The hand-cuffs used by the accused/appellants have also nol

been recovered. It is very strange that PW.2 Shahpur Khan who was
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_ L _ _ B 3L
. accompanying the complainant at-the time of occurrence when allegedly

O o they had been hand cuffed, does not make 'anyi‘eference to this very
‘ !

_pertinent factor anywhere in his deposition. He also expressed lack of

+

L B l<_nowledgc_‘ i that huge looted amount was ever rc-lurncd to l.h‘c
3 | T . N - ‘ -

cdmplaiqaﬁt. His-p1~es§:‘11ée oﬁ the spot >aiong‘with the complaﬁnant-éeeilﬁs
highly dou llvl'il'll‘
20. | Moreoyer_, it is also pertinent’ to reﬁ_:lj to the. si['e plan (E;{.PB);
especially the pl-aces m:arked ‘-BA"‘and ‘DT where_ ‘mo'g.or car- of the
complain:_anf and . Jeep of the accused have “beeh  shown' in‘
C):pposité dixtections---towaz'ds Islamaba'd ‘and Peshawar réspéctive&: We
may also‘ mc‘ntion that thougﬁ al some pla'ces whiéj.htfmay Abc Lfsgci for lél]?il}g
“U%u’rﬁ’f on the motorway but these a're usually blocked, witﬁ removable
but hleavy' blocks, fér use ‘Oply in.' cases of emergencies. The story of

prosecution in this respect, as alleged, is also questionable.

21, Q .. In addition to this, the medical examination of accused Momin
A‘7. *, e '. ,'-._'7 ) . . '- . . : to

~o | — . , T N -. . . ’ .
" Khan'and Shaukat Khan s also worth consideration. PW.R Dr. Asghar Ali

varg, \ . - T

Shah  medically examined  Momin - Khan and  Shaukat Khan.

TR TIIATT L QO T oo gt g g
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.appellants/accused on 02.02.2013 and found a grazing firearm wotind on e

the forehead of Momin Khan-and stated that the weapon used-was firearm.
nauk at Khan on the same day and

- He_also exa‘mi‘neﬂ the appelléntfaccused_Sl

found him injured having firearm entl‘ailcct. wound o the right foot. He has,

s. How and who-

‘1‘ : . “however, not given duration of injurics 10 both the cas¢
L N . . .- - - .
caused these injuries, has not been clarified by the pmsecution and no

empties have been recovered from {he place of occurrence, as stated by
{o prove that when the motorway wils

pw.7. Ttis also shrouded in mystery

fenced on both the sides, howy could the appcllants’/agcuscd make good thew

10 mention in both the site plans

s =

e e

escape when according 0 pW.7 there 1s i

and-vehicles

that the fence near the spot wWas broken whereby pedestrians’
. : - R . .
h. According to the prosccution cross firing had

could easily pass throu

ace. Since neither any empties were recovered, nor the Forensic

taken p!
eference 10 the use of the

ratory Report (EX.PK/’]) makes any t

TTecovered weapon

SN

¢ in the cross finng,

AT oY 3
about veracity of the proséculion_vcrsion.

. Siience Labo
i sthing could be inferred positi\rcly
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S22, ‘ It is also worth mentioning that two ol the appel]anis/accuscd
were police officials namely Momin Khan and” Ajab Khan. Learned

counsel for the complainant contended that Momin Khan was declared

proclaimed offender. We have examined this point in the light of.

deposition ‘made by PW.9 Muhammad Fayyaz Khan, SHO who in

2

got knowledge about accused Momin

cross-examination stated that he had

Khan that he was a proclaimed offender in case FIR No.724 lodged on

108.09.2010 at Police Station Pabbi. The ‘prosecution- has, however, not

placed on record any document. which could show that. tiil the_ day of

~occ'urre1_we, le. 1.2.2013, he had berpetuéliyb'réma'.ined a proclaimed.

S HE

o ~ offender. Morcover, a question arises that if he was actually proclaimed

\ ; ) . -

il.' Lo offender why he did not arrest him then and there in the aforementioned

f ‘ case also.
il |

[, 23, . It is also pertinent to note that, as alleged, the complainant .

. ;.;Uingp We}hxd (PW.1) and Shahpur Khan (PW 2) had proceeded 1o
. Charsadda wherefrom they

R S
PR

had entered the motdrway for Islamabad but the

.
©Y TSRt et e b o

- complainant has placed no entry pass on record, nor any other proof worth
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the name, to pfdve_thal he had actually entered the motorway thmugh*that

»

entrance. Likewise entry of the accused to the motorway. in their jeep, or .
LI even their exit therefrom, has also rermained un-established on record.
L - N ) . ° . S - .
5‘ ;- 24. Moreover, it is highly pertinent to observe that, admittedly, the
SRR : !
S - |
T recovered amount was. not deposited in safe custody anywhere. It has been
IR y any
: E ! . . .
b stated “by the PWs that the huge looted amount 'was returned to the
S complainant but strangely neither any original receipt was exhibited nor
. any amount was produced later in the court. The amount was so huge that it
b actually assumes pivotal role and forms basis of the whole casc. Whether 1t
- . 1 - . N . ° .
e
: , was recovered, or thereatler evet returned to the “complainant, is a big
. quesiion which is not at all established.on record beyond reasonable doubt.
b ) ’ ) :
. ~ The reeeipt to (hig¢ effect drafted in a hap hazard manner is marked as

(Ex.PC dated l0.02._20l4). It, interalia, |'ch,juls" that the wmount was

received by. the complainant, in presence of two witnesses. However, not to

Speak of their signatures, even names of such witnesses have not been

g . .:A’ll<- ) .- i . ) . . R . }
« e pentioned, -Evein the date when the said amount was, returned o the

‘

complainant has not been. written over- there and, strangely enough, it hos
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not been signed even by the Investigating Officer. One really wonders WIiy"

1

{

the experienced Invastigating Officer ignored these pertinent aspects and
why did he return.the amount, which was the case property, in such an
illegal manner. The amount was huge no doubt but its safe custody was
much more important for establishing the case of prosecution to show that
-the story of robbery was niot concocted. Once this type of handing/taking
- over is admitted by the courts of law, every now and then cases will.crop
. . i . AK/ - '
up-in abundance and persons so nominated would be sent to the gallows.

Besides all this, it is strikingly shocking to note that PW.9 'M'uhammad

Fayyaz. Khan, Inspector/SHO himself produced the copy of receipt

-

<

regarding the return of recovered/snatched: amount 'of Rs.90,50,000/-, °
‘which is (Ex.PC), vide Whi_ch the said amount was allegedly returned to

and reccived by complainant Umar Wahid. PW.9 iiinﬁsg:l'_l‘ produced the

. original receipt and added that the amount was available on that day in the-
< . ° \

court in the custody of the complainant. This shatters the confidence that

LY S WA T 17 2 S Sr K] S R
B -

: m;'eposied in deposition made by PW.9."The receipt had not been

v
i

Togr - Aoty ot RSN

earlier made part of the record and was thus ipadmissible in evidence and-

e N P
P TREIS
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could not be accépted -as such. The said amount, if it had been actua;[.lynh:-_,:ﬂ‘.'i .

4 .t . ..

recovered from the accused, as alleged, was the most important piece of
evidence and being a case property, it had to be kept in the custody of the
State and duly exhibited in the court. The above receipt thus ~0bvi0‘i1_sly

~ appears fake and fictitious. -

-

[\
w

In view of the above it ca.nnot be said with judicié?_ certainty
that the huge am.oler;t'lin quesﬁon was ever lpoted‘by thg appellérits/aécused

or t_he%t f‘he comp_lain‘ant had :aci:ually eq@réd fihe.j motorway iﬁ the S_aid éal--
'which- was being r.egistered 'at'-t‘he same timg and date in. Islamabad. .

Needless to say, that the burden of proving its case is always the duty of

prosecution and it has to stand on its own legs but if there is any doubt

Y

about material aspects of the case, the benefit should go to the accused. We

may add that for g.ivin_'g benefit of doubt to an accused'it is not necessary

that there should be many cifcumstances creaﬁng doubts. If there is a'singlc

. circumstance which creates reasonable doubl in a prudent mind about the
word, g N

LS O

puilt of an accused then the accused will be entitled to-get the benefit

Lni MO .. : _ . ‘V"--(')_V _'.;-'.V\,.;uu o ;,l,.,,

| : g; - . e e UL Lo By,
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thereof and that too not as a matter of grace and concession but as a‘matter .

»

of right. -

. 26. © . The upshot of the above discussion is that there being no .

»

satisfactory basis for dpholding “thé¢ conviction and sentences ol the

~

appellants/accused, this appeal is allowed. Conviction and sentences of the

appelianfs/acéuséd namely Monjin Khaﬁ, A]ab Khan, Muhammad Zaib and
Shaukat Khan are set aside and they are acquitted of ;fhe .cha,r'ges. T hey- are .

‘confined’ in jail and, thé'refore, they shall be released forthwith if not

required in any-other case.

27 . As a‘sequel to the above, Criminal Revision No.3/P of 2014 .

LY

filed by the complainant for enhancement of sentences is dismissed.

. | 28 These ar;e'the reasons of our Short Order dated 28.04.2015. | ’

oy

. JUSTICE DR. FIDA MUHAMMAD KHAN

JUSTICE RIAZ AHMAD KHAN
.. Chief Justice
Dated 5"May. 2015 —  4/0, o0/ A - /Q L
. 2 idh ,‘9"/{»—/1... '}, 7. {oad ’, .
Umar Draz Sial/* Afp 7 iy 5‘/ - |

=l




* ""ff” /. ORDER . R

: You’~A‘SI‘ Momin Khan of CID Police ‘qow- on depufaﬁon to Elite Force Khyber .
i ) Pakhtunkhwavauegedly Involved in cas¢ F IR'No., 794 dated 08.09.2010 U/s 302/3{4/ 148/149/7-

- ATA PoIiceVStaﬁQ'n Pabb1 dzstn& '-Novirshefa.

- Toensure ybur'appearance, a nofiqe W_as‘_i_ssued to you ictdaily hewspaper_.“‘Aaj” :
. re I n | ro ithin 07 days afte; the ‘
: ptibliéatiOnOf ‘notice but you neither joih_e;d the"cﬁqujry p1'pce_edings conducted _agéins_t; jiOu_hqf |

iy
L)

‘Wifhoutpay;;__}
e @1 RS
(MUHAMMAD 1Q AL) . .
S Deputy[Commandahtg_"- L -
R S » - Elite Force, Khyber Pakhtunkhwa, Peshawar.
" No. loe(- 12 /EF, dated Peshawar the ’_ L/ 12012 , e SR

Copy to;’ o

1

2 ) .
3. RI Elit_¢ For§¢ Khybcr.Pakht.t-Jﬁkhvl\ira l?esha\%var. o |
4. ‘A.'c'éblmféint EI,ite»lébr}:»éKh‘yber Pakhtunkhwa Pési)aWdr. _‘ I
5 OASI’.E}I’té Force AKbh.yber Pakl;t-ﬁnicﬁwa' Pes'haV\}al;. | oo

~67" SRC/EMC Elite F'o:rce Khyﬁer Pakhtunkhwa PééhaWar.: . :
7.+ ASIMomin Khan of Ejife Force, -
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tEEllTE::.-—-_ Office of the Addl: Inspector General of Police
TR A e RO Elite Force Khybcr Pakhtunkhwa Peshawar

A o
No. '\ AN ‘ ' ) . » Dated Y2 /1072015

To ' Mr. Momeen Khan s/o Mukhtiar Khan
. R/OVillage Dag Behsud, Pabbi

Tehsil & District, Nowshera. Cell # 0310-8341123.

Subject: APPEAL FOR RE-INSTATEMENT IN SERYICE

Your appeal for re-instatement in service has been examined by the competent

authority and filed.

IQBAL MUO1IMAND) P.S.P.
Deputy Commandant
Elite Force Khyber Pakhtunkhwa Peshawar
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L "POWER OF ATTORNEY

In the Court of

/To912057 (Cfny | . YFor

v jPlaintiff

: } Appellant

) Petitioner

« ¢+ }Complainant

VERSUS

/ . /7 &) L‘() Q’/Xfe//) T } Defendant
}Respondent
i }Accused
. \
. N §
Appeal/Revision/Suit/Application/Petition/Case No. - of.

Fixed for

I/We, the undersigned, do hereby nominate and appoirit
IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN
Sdl ‘e Hoey Il 7my true and lawful afforney, for me
.

in Thy same And on my’ behalf to appear at to appear, plead, act and
answer in the above Court or any Court to which the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statemerits, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also ‘to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and. other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; -and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing. him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think'fit to do S0, any other

- lawyer may be appointed by my said counsel to conduct (he case who shall have the same
: POWCTS, ' ‘

o AND 1o all acts legally necessary Lo manage and conducl the said case in all

respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree 10 ratify and confirm all lawful acts gjoﬁe on my/our behalf
under or by virtue of this power or of the usual practice in such matter. .

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be

the right of the counsel
or his nominee, and il awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed ar_ é L
day to - the year . )
ecutant/Executants

pted subject to the terms regarding fee . S
. P A,_A . o /\:

Ijaz Anwar

Advocate High Courts & Supren?e Court of Pakistan

ADVOCATES, LEGAL A DVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3 &4, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
Ph.091-3272)54 Mobile-0333-9107225




v ' *

/

ﬁ @j‘

S '
i

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PEASHAWAR

Subject:-

Service Appeal No. 1299/2015

Momin Khan...........coooiviieiiiiiineee e e (Appellant)

VERSUS

Provincial Police Officer and others ...................... (Respondents)

COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth!

Preliminary Objections:-

a)-
b)
9)

9

e)

FACTS:-

- The Appellant has no cause of action.

The appeal is not maintainable in the present form.
The appeal is bad for mis-joining and non-joining necessary parties.
The appellant is estopped by his own conduct to file the appeal.

“The appeal is barred by law & limitation as the impugned order was. R
issued in the year 2012 and the service appeal has been filed i in the -~
“year 2015.

The appellant has not come to the Honorable Tribunal with clean
hands

Correct to the extent of recruitment of appellant in Police department =~ .~
and his transfer to Elite Force. Appellant was charged in murder case = = .

and he avoided arrest in criminal case and joining duties for long
period. Departmental proceedings were initiated against him but he

avoided association of departmental proceedings. Eventually =~

' proclamatlon was published in Urdu dally “Aaj” 21.10.2012 but he- . L
did not turn up, therefore, he was dismissed from service vide
impugned order dated 19.11.2012. Copy of the proclamation 1s o

enclosed as Annexure-A.

Correct to the extent that appellant was received from CID on transfer ... .-

to Elite Force. _
Correct to the extent that appellant was charged in the Criminal case
and was acquitted on the basis of compromise. However he removed |
absent for long time which has been proved. '
Correct to the extent that appellant has admitted his acquittal from
criminal charge on the basis of compromise. :
Correct to the extent that appellant has admitted registration and -

conviction in another criminal case of moral turpitude however prlce U

to this he was dismissed. ;
Correct to the extent of acquittal of appellant in another case by
Honorable Federal “Shariat” Court, but the acquittal order was based




on benefits of doubt for that vaUItted has criminal Charges havmg n 0- e e

effect on dept proceeding.
Incorrect, appellant was well in picture of the departmental |
proceedings initiated and registration of criminal case against him but
he willfully avoided association of departmental proceedings and

facing the criminal charge and remained absconder for long period' S

Copy of charge sheet as Allegation are as A,B and publication is “C”.

Incorrect, the departmental appeal of appellant was badly time barred S

therefore, the same was filed

Incorrect, the appeal of appellant on the basis of given grounds is not R

sustainable as the appeal of appellant is badly time barred in view of =
his willful absence and he also bears dubious character as he has‘ '
admitted his conviction in offence of moral turpitude. ‘

GROUNDS:-

A

Incorrect, appellant was treated in accordance with law Pfopef ,

departmental proceedings were initiated against him and he avoided .‘
association of departmental proceedings. Proclamation was pubhshed, s

in Urdu daily but he did not join departmental proceedings.
Incorrect, all the legal, procedural, and codal formalities were adopted
before passing the impugned order of dismissal from service order of

appellant Appellant himself dehberately avoided i JOlnlng of enqun.y: ST

proceedings.

Incorrect, appellant was received on transferred to Elite Force -

therefore the impugned order has been passed by competent authority.
Incorrect, All legal formality has been fulfilled -
Incorrect, appellant was avoiding service of charge sheet and did not

turn up before the competent authority in response to proclamation . R

published in Urdu daily

Incorrect, criminal charge and departmental proceedings are distinct =

in nature. The decision of one forum is not binding on the other
forum. Furthermore, appellant remained absent for long period and he
was acquitted of the murder charge on the basis of compromise which
support the criminal charge. He has admitted his involvement and
conviction in offence of moral turpitude and subsequent acquittal on
the basis of benefits of doubt

Incorrect, appellant was dismissed from service and he remained
absent from duty and absence period was required to be con51dered
for completion of the record.

Incorrect the departmental appeal of appellant was badly time barred =~ -

therefore, the same was filed

Incorrect, appellant remained absent from duty for long period and -

avoided association of departmental proceedings and arrest in criminal -

charge therefore, there was no other option but to dismiss the - .

appellant from service.




). incorrect, appellant has himself admitted his involvement in criminal
charges Including offences of moral turpitude.
K. Incorrect, appellant is jobless due to his own conduct and misdeeds.
I | The respondents may also be allowed to raise other- case during hearing
Of the case. | |
It is therefore, requested that the appeal of appellant may be

Dismissed with costs

97

Inspector General of petice, _
Khyber Pakhtunkhwa, ‘ K
Peshawar.
(Respondent No 1)

: - Addl inspector Gé€neral of Police,

Commandant Elite Force,

Khyber Pakhtunkhwa,
Peshawar

(Respondent No 2,3)

\ .// .
| Deputy Cdant Elite Force,
| _ KhyberRgkhtunkhwa,

(Respondent No 4)




Rules (amended vide NWFP: gazette, 27

-
©

CHARGE SHEET

I Muhammad Igbal, Deputy Commandant Elite . Force, Khyber Pakhtunkhwa

Peshawar as competent authority, hereby charge you ASI Momm Khan of drstrrct Nowshera now
on deputation to Elite Force Khybcr Pakhtunkhwa as follows

You were allegedly mvolved in case FIR No. 794, dated 08. 09 2010 U/S 302/324

148/149-7ATA Police Station Pabbi, District Nowshera. After the commission of offence you A

> have farled to join the mvestrgatlon and absconded. The local Police declared you as PO:.

o

"By reason of the above, you appear to be gurlty of mlsconduct under the Police

January 1976) and have rendered yourseff liable to all
or any of the penalties specrﬁed in the said rules.

3. You are, therefore directed to submit. your defense within seven days of the ,

‘ 1eccrpt of this Charge Sheet to the Enqurry Officer.

4, Your written' defense if any, should reach the Enqurry Officer wrthm the

specrf ed period, failing which, it shall be presumed that you have no defense to put in and in that

case ex-parte action shall be taken against you.

5. You are directed to, intimate whether you desire to be heard In person.

6. _ A statement of allegatlon 1s enclosed.’

(MUH MM’A]mBAL)
Deputy Commandant,
blrte Porce Khyber Pakhtunkhwa Peshawar.

D:AClurge SheetiNew Clurge SheeiNew Chacge sheci for casc FiR docy




SUMMARY OF ALLEGATION?

I, Muhammad Igbal,. Deputy Commandant, Elite Force, Khyber Pakhtunkhwa, -

) Peshawar as competent authorlty, am of the opinion that ASI Momin Khan of district Nowshera

now on deputatlon to. Elite Force Khyber Pakhtunkhwa has rendered himself liable to be

proceeded against as he has commltted the followmg mlsconduct within the meaning of Police

 Rules (amended v1de NWFP gazette 27" January 1976)

SUMMARY OF ALLEGATIONS

148/149-7ATA Police Station Pabbi, District Nowshera. After the commlsswn of offence he has
failed to join the investigation and absconded. The local Police declared him as i’O. .

2. *. For the purpdse ef scrutinizing the eenduct -of the eaid accuéed-with reference to
the above allegations Inspector Javed Igbal Khan of ‘Elit_e Headquarters is appointed as Enquiry
Officer.

(US)

accused record statements etc and ﬁndmos within (25 days) after the receipt of this order

4. . The accused shall jom the proceedings on the date, time and place fixed by the -

Enqulry Officer '

(MUHA!
Deputy Commandant,
Elite Force, Khvber Pakhtunkhwa Peshawar.

No. 7':32:<< -— /3 /LF dated Peshawar the ¢/ /?;.7/20]! 5

Copies to;

I. OS, Elite Force Khyber Pakhtunkhwa Peshawar.

. Rl Ellte Force Khyber Pakhtunkhwa Peshawar

N ‘Inspector Javed Igbal Khan of Elite Headquarters.
Accountant, Elite Force Khyber Pakhtunkhwa Peshawar.
OASI, Elite Force Khyber Pakhtunkhwa Peshawar.
SRC/ FMC, Elite Force Khyber Pakhtunkhwa Peshawar.
AS] Momin Khan of Elite Force. - |

Y N

(MUHAMMA VI\}BAL) X

Deputy Commandant,

DACharge SheeNesw Clarge SheeNew Clirge shicet for case FiR docy

He was allegedly mvolved in case FIR No. 794, dated 08.09.2010 U/S 302/324

The anuxry Officer shall provide reasonable opportumty of hearmg to the
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- Ph: 091-9212817
Fax: 091-9213278

k.:%@ﬁ}‘fﬁmm” Office of the Commandant Elite Force

KHVEER PA.KHTUNXNM POL)CE

%g - Khyber Pakhtunkhwa Peshawar
! | .

Na. /'72 /j; /EF . h -  Dated: /7 172 12012,

To : - The Director Information,

- Government of K_hyber Pakhtunkhwa,
> Peshawar.

Subject: ADVERTISM_ENT

Memo: : '
- Enclosed please find herewith 07 copies duly signed for advertisement

in newspaper and bill for payment may please sent to the undersugned

DEPUTY CO ;QANDANT
Elite Force Khj/ber Pakhtunkhwa Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 1299/2015

Momin Khan Ex ASI Khyber Pakhtunkhuwa Elite Force.
(Appellant)
VERSUS

Provincial Pohce Officer, Khyber Pakhtunkhwa and others.
i . (Respondents)

'.~’»

REJOINDER ONBEHALF OF THE APPELLANT

Respectfully submitted:

- The appellant submit his rejoinder as under:

Prelimfhary Objections: .

a. Contents incorrect anf ifmsleadmg The appellant has illegally been
awarded the major perialty of Dismissal from service hence he has
got the necessary cause of action to file instant appeal.

b. Content incorrect and misleading. The “appeal is filed well in
accordance with the prescribed rule and procedure hence
maintainable in his present form. |

¢. Contract misconceived and incorrect. All-the parties necessary for
the safe adjudication o’F this appeal has been arrayed in the appeal.
- & 4:3

d. Contents incorrect and’ mlsleadmg, no rule of estopple is applicable
in the instant case.

Contents incorrect and misleading, the appellant has approached this
Honourable Tribunal with clean hands. :

Facts of the Case:

1. Contents of Para. 2 of the appeal are correct. The reply
submitted to the Para is incorrect and false.

4
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2. Contents need no* reply, however contents of Para-2 of the
appeal are true and correct.

3. Contents to the extent of false implication of the appellant in a
criminal case and. subsequent acquittal of the appellant being
admitted by: the srespondents hence to that extents need no
rejoinder, rest of’ the reply to the Para is incorrect hence
denied. The alleged absent period has been treated as leave
without pay thus regularized and could not have been made
ground for dismissal of the appellant from service. Moreover
contents of Para-3 of the appeal are true and correct.

4. Contents need no reply, however contents of Para-4 of the
appeal are true and correct.

5. Contents of Pafa-5 of the appeal are correct, the reply
submitted to the Para is incorrect and misleading, the
convection order was duly challenged by the appellant before
the Honorable Federal Service Shariat Court and accordingly
the appellant was acquitted vide judgment and order dated

' 05.05.2015.

6. Contents of Para 6 of the appeal are correct. The reply
submitted to the Para is incorrect and false. ’

7. Contents need 1@, rejoinder, however contents of Para-7 of the
appeal are true. and correct. Moreover the Superior Courts
have in an number of reported Judgments held that all
acquittals are honorable.

| 8. Contents of Para 8 of the appeal are correct. The reply
| submitted to the Para is incorrect and false.

9. Contents of Para 9 of the appeal are correct. The reply
submitted to the Para is incorrect and false. The appellant field
his departmentzé, .appeal well within 30 days of the acqulttal
from criminal tase hence the appeal was well in time.
Moreover no reason has been stated in the rejection order for
rejecting the departmental appeal of the appellant, hence the
impugned order is not a speaking order within the meaning of
law.

10.Contents of Para 6 of the appeal are correct. The reply
submitted to the Para is incorrect and false.

11.Contents of Parg 5 of the appeal are correct. Reply submitted
to the Para is inc6rrect and misleading.




accepted as prayed for.

12.Contents of Para 6 of the appeal are correct. The reply
submitted to the Para is incorrect and false.

13.Contents of Para 7 of the appeal are correct. The reply
submitted to the Para is incorrect and false. The appellant has
wrongly been 5Warded the major penalty of compulsory
retirement fromservice. The charges leveled agamst the
appellant were never proved against him.

14.Contents of Para 8 of the appeal are correct. The reply
submitted to the Para is incorrect and false.

Grounds of 'Appeai:

The Grounds of appeal taken in the memo of appeal are legal and
will be substantiated at the heqymg of this appeal. Besides the appellant has
not been treated in accordarze with law, no proper procedure has been
followed before awarding the major penalty to the appellant. The penalty
imposed is thus in violation of the law & rules. Moreover the charges were
never proved against the appellant, he has gained acquittal from criminal
charges, it is a well settled law that all acquittals are honorable. The alleged
absence is also regularized by treating it as leave without pay, thus there
remained no ground for imposition of penalty upon the appellant albeit he
has been awarded the major penalty. The impugned order is not sustainable
in the eye of law and is thus lvable to be set aside.

It is, therefore, prayed that the appeal of the Appellant may be

Through
('
Ql ID AMIN
f‘* Advotate, Peshawar.
:
AFFIDAVIT

I do hereby solemnly affirm and declare on oath that the
contents of the above rejoinder as well as titled appeal are true and
correct to the best of my knowledge and belief and that nothing has
been kept back or concealed from this Honourable Tribup4
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

‘No. 2203 /ST Dated _10 /10/ 2017

To

The Deputy Commandant Elite Force,
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: -~ JUDGMENT IN APPEAL NO. 1299/2015, MR. MOMIN KHAN.

I am directed to forward herewith a certified copy _bf Judgement dated
9.10.2017 passed by this Tribunal on the above subject for strict compliance. -

Encl: As above

- REGISTRAR
KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL
PESHAWAR.
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