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| proceedings :
1| 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR '
Appeal No. 1232/2015
Naveed Shehzad Versus Government of Khyber Pakhtunkhwa
through Secretary Irrigation Department, Peshawar etc. '
- JUDGMENT
39 11.2016 MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:-

Counsel for the appellant arid Mr_.‘ Ziaullah, Go‘vérnment
Pleader for respondents present.
2. Naveed Shehzad son of Khursheed Anwar hereina'ffef 'réferreld: .»
to as the appellant has preferred the inatanf servica appeal under
Section 4 of the Khyber Pakhtunkhwa- Service Tribuﬁal Act; 1974 |
against order dated 22.“10:.20'15. vide hich appellant, a class-IV

employee serving as Naib Qasid BPS-1 at Peshawar wasvtr'ansferre_d' |

’ ' e\?\ to Trrigatioh Division Kohat and where-against his-departrﬁerltal'
appeal dated 26.10.2015 was also rejected vide order dated

03.11.2015 and hence the instant service appeal on 05.11.2015.

3. Brief facts giving rise to the present appeal dre 'tha't the |
| ' appellant was initially appointed as Cooli“on contraCt: basis under
deceased son qaota vide order datéd 08.03.2012 aiid posfed at Kohat»
Irrigation Division, Kohat. That lateron the ap;aellaht w.as a_d.j"usted
as class-IV employee and posted as Naib Qa31d (BPS I} in o
Peshawar Canal Division, Peshawar Vlde ordcr dated 18 3. 2014

That while serving so he was again transferred from Peshawar Canal
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| departmental appeal which was rejected and hence the instant

transferred with an object to create a post for another person . That

Division Peshawar, to Kohat. Irrigation Division Kohat for further |

posting against his original cadre where-against appellant preferred

service appeal.

4.  Learned counsel for the appellant has argued that the
impugned order is against posting/transfer policy as the appellant is
a civil servant of lower tier and entitled to sefve in his home district.

That the impugned order is based on malafide as the appellant was

the impugned order is therefore liable to be set aside. |

5. Learned Government Pleader has argued that the appellant
was reverted to his original cadre as he was adjusted at the str‘ength'
of Kohat Irrigation Division and as such the appellant cannot claim
the benefits of policy under which a governiment servant of lower
tier would entitle to servé iAn his home district.

6. We have heard arguments of learned counsel for the partieé |

and perused the record.

7. 1t is a well-established that under the policy of the provincial
government class-III and class-IV employees are entitled to sérve in
their home districts except on complaint and in the public interest.
The appéllant was adjust.ed_‘ at district Pesh;;(faf keeping' in view the
mandate of the said policy and one Muhammad Junaid Naib Qasid
BPS-01 serving at Peshawar Canal .Division : Pesh‘éwar was
transferred as Cooli BPS-01 to Kohat Irrigation Division, Kohat as-

the said posting was suitable to the said employee. It is evident from

the record that the respondents intended to create a post of Naib
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Qasid for one Sai;f;illah whose }éfher has died while serving as Naib
Qasid in Chief‘Engineer North Office. Since the ap;‘)el‘lan_t is_-entitled
to serve in his home districg who _is also s‘or.lx (.)f'a deceased employee
as such the impugned transfer order can neither be termed as an
order passed in public interest nor is found to have Abee‘n in
consonance with the said policy more particularly — when | -
Muhammad Junaid is allowed to serve as Cooli BPS-1 pl‘oste-d on the

previous position of the appellant.

8. In view of the above we are constrained to accept the present
appeal set aside the impugned orders dated 22.10.2016 and
3.11.2015 and restore office order dated 18.3.2014. Partiés are left

to bear their own costs. File be consigned to the record room.

tarATRd)
Chairman ‘

De 1l

uhammad Aamir Nazir)
Member

ANNOUNCED

29.11.2016
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Appellant with counsel fand Mr. Zakir Khan, Assistant alongwith Mr.

- Muhammad Jan, GP for official respondents No. 1 to 8 present. Learned

‘counsel for the appellant requested for adjéurnment. Request accepted. To

come up for arguments on z;f, Y=14 before D.B. Status-quo be
maintained.
(ABDUL LATIF) ‘
MEMBER
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Counsel for the appellant and Mr. Ziaullah, GP for respondents

‘ ey : e
present. Rejoinder submitted, copy whereof handed over to lea rned
GP. It reveals that private respondent No. 9 nor served neither placed

ex-parte as such notice be issued to private respondent No. 9. To

come up for arguments on gfv 7 /4 . Status-quo be maintained.

MEMBER ' | - MENBER

Appellant in person and Mr. Usman G};ani, Sr.GP
for respondents present. - Appellant requested for
adjournment as his counsel was busy before the Peshawar
High Court, Peshawar. Adjournment grallt_éd. To come up

for arguments on 09.09.2016. Status-quo be maintained.

S ' Menfber : Member

Counsel for the appellant and Mr. Zakir Khan, Assistant
alongwith Muhammad Jan, GP for respondents present. Learned
Government Pleader submitted before the court that the dppellant
is o%’ contract employee /hence; this Tribunal has no jurisdiction to
entertain the present appeal. Learned counsel for the appellant
submitted that as per policy of the‘Government he is fegular
employee and not employee on ‘cohtract basis. Learned counsel. for
the appellant requested for time to produce the relevaﬁt provision
of ‘law to clarify this péint. Requé'st acceptéd.- To come up for

arguments on 14.10.2014. Status-quo be maintained.

Fs
i
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13.01.2016

o

' 19.02.2016

11.04.2016

| 19.52016

Appellant with counsel and'Mr. Jan Ayaz, Assistant aléngwith

Addl: AG for re‘spondénts present. Since the learned- Member

{Judicial) is on leave ther.'efo_re, case is adjourned to /’7" 2 /é

. for the same.

Rea

" Counsel for the appellarit and Mr, Ziaullah, GP -
with Jan Ayaz, Asstt. for the respondents present. Siﬁce |

the court time is over, therefore, case is adjourned to

Va4 /4, for arguments.

MEMBER .. .. MEMBER

Appellant ‘in person and Mr. Muhammad Jan, GP for
respondents present. Rejoinder not submitted. Requesfed for further

time for submission of rejoinder. To cpme' up for rejoinder and

arguments on _)g 2 1/ . Stétus-quo be maintained.
: . . ] S i : :

Member . . I\/\c.e)mber .

Appellant in person and Addl. AG for respondents present.
Rejoinder not submitted. Requested for further time for submission of

rejoinder. T up for argum-ents. on 21.6.2046. Stam_s-quc;) bé’

~ maintained. = ~ I
nber . ;
i
!
t
' -
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-10.11.2015 --

23.12.2015

@

Counsel for the appellant present. Learned counsel for the

~appellant argued that the appellant was initially appomted as Cooly on

contract-basns,and his services were later on regularized as Class-IV
employee in BPS- 1 That vide "impugned order dated 22. 10 2015
appeflant was transferred from Peshawar Canal Division Peshawar to
Kohat irrigation Division Kohat. That departmental appeal was preferred
against the seid_order which was rejected on 3.11.2015 and hence the
instant service appeal on 5.11.2015,

That the appellent was transferred as he refused to perform his
du‘ty as Driver Unofficially. That the appellant being a Class-IV employee
tannot be transferred outside the district.

Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the

*respondénts for written reply/comments for 23.12.2015 before S B.

Notice of stay application be also issued for the date fixed. Status-quo

Ch;:rman

be maintained.

None present for the appellant and Mr. Jan Ayaz, Assitant
alongwith ‘Mr. Adeel But, AAG for respondents present.
Comments subriitted. The appcal s assigned to D.13 for rejoinder

S
AN

and final hearing on 13.1.2016. Status-quo be maintaiged..
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Court of

Form- A

FORM OF ORDER SHEET

Case No.

1232/2015

-S.No. Date of order
Proceedings

- Order or other proceedings with signature of judge or Magistrate

o

1 ) 2 3
1 05.11.2015 The appeal of Mr. Naveed Shehzad présented today by
Mr. Amanullah Marwat Advocate may be entered?_in the
Institution register and put up to the Worthy Cﬁaik;_rpma’rl for
proper order. _ : ;’I ;/7
\an oo,
REGISTRAR —
2 This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /ﬂ ~/]-20 /%

CHA!RMAN




Service Appeal No. £33 /2013

Naveed Shehzad

..............................................................

BEFQRE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

. Appellént

Govt. df KPK through Secy: Irrigation & oth'ers..,......‘Responder'\t.s

INDEX

=
°

Description of documents.

Pages.

Grounds of appeal.

1-4

Affidavit.

Stay application.

Affidavit.

Addresses of the parties.

Copy of appointment letter dt.8.3.2012

Copy of mutual transfer order dt.8.3.2014

Copy of impugned order dated 22.10.2015

Copy of departmental appeal . dt.

126.10.2015

[y Uy U
NHO\O@\IO\U'I

o)

Copy of rejection order of departmental

appeal dt.03.11.2015

13

Wakalatnama.

Appellant

through

nullah Marwat
Advocate High Court
Off: FR-1, 4% Fioor
Falaksair Plaza,Saddar ‘Road,

Peshawar Cantt

Cell: 0334-9054585

Dated: 05.11.2015




BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR,

Service Appeal No._ A3 /2015

H4.9.p. Proviegy
§r:*vsc.‘ el bmg)
| - Diary NolZA[
Naveed Shehzad son of Khurshid Anwar &am@‘,g;_.ﬁwg%‘
R/O Kakshal Guldara Mohallah Wazir Abad | ,
Tehsil and District Peshawar .........cccoccoomiveeirrurnrnane.nn. Appellant .
Versus :

1)  Govt. of KPK through Secretary Irrigation Department
C|V|I Secretariat, Peshawar.

2)  Chief Engineer (South) Irrigation Warsak Road, Peshawar.

3) - Superintending Engineer, head 'quarter South Irrigation
Warsak Road, Peshawar.

4) 'Superintending Engineer, Peshawar Irrigation Cifcle,
~ Peshawar. '

5) = Executive Engineer, Kohat Irrigétion Division, Kohat.
6)  Superintending Engineer, Bannu Irrigation Circle, Bannu.
7)  Executive Engineer Peshawar Canal Division, Peshawar.

8)  Chief Engineer, North Irrigation Department, Warsak Road
Peshawar. '

todap 9) M. Saddlque Naib Qasid BPS-1, SDO \wug@w (_,M\(.M.\l %u.!b 'bh%s«.ws
Qy a0, | Peshawar Canal Division Officer, Peshawar.
Reglotest

&\.[ I ’ “/ : e RespOndents

Appeal u/s 4 of the N.W.F.P Service
Tribunal Act, 1974 against representation
dated 03.12.2015 whereby departmental .
representation filed by appellant against



‘transfer order- dated 22.10.2015 passed
by Respondent No.3 was rejected by
respondent No.2. '

Prayer:

On acceptance of this appeal,‘ the
impugned order dated 22.10.2015 and
03.11.2015 passed by respondents No.2
and 3 respectively may kindly be set
aside. '

Respectfully Sheweth;

Brief facts giving rise to the instant appeal are as under:-

1)

2) .

3)

4)

That the appellant was appointed against the vacant post
Colli BPS-1 (under deceased sons’ quota) on 08.03.2012 in
Kohat Division in pursuance of circular issued by
Establishment and Administration Department Qn‘ ‘the
terms and conditions mentioned therein after fulfillment of
all the codal formalities by respondent No.5. (Copy of
letter of appomtment is attached). :

That since then he is performing duties upto the en_tiré
satisfaction of his superiors and no complaint of any nature
whatsoever has been made against him. The petitidner
was mutually transferred from Kohat irrigation Division to
Peshawar Canal Division by respondent No.4 vide order

. dated 18.03.2014 and his nature of service was altered to

peon instead of Colli.

-That the appellant was called by respondent No.3 to

perform duty in his house as a driver which is situéted
near Tarnab Farm Ghufran Abad, Peshawar, instead of his
office nor he is officially desngnated as a driver. :

That on refusal by the appellant to work as a driver in his
house of respondent No.3, he was transferred - by



respondent No.3 from Peshawar to Kohat vide order dated
22.10.2015 malafidely and to draw the salary by manual
bill, as a result of mutual transfer so post has already been
filled and there is no post on which the appellant was

appointed.

5) That appellant filed departmental representation against
order dated 22.10.2015 passed by respondent No.3 before
respondent No.2 on 26.10.2015, which was dlsmlssed by
hlm vide order dated 03.11.2015.

6) That feeling aggrieved from the order dated 22.10.2015

~and 03.11.2015 assails the same before this Hon’ble
Court, inter alia on the following grounds:

GROUNDS:

a)  That order dated 22.10.2015 and 03.11.2015 passed by
respondents No.3 and 2 respectively are against Iaw facts
and record of the case, hence not tenable.

b) That petitioner was appointed as a Colli BPS-lf SO
insistence of respondent NO.3 to perform duty as a driver
in his house is against the law, so such orders are liable to
be set aside.

C) That appellant is a poor person having school going
children who also need pick and drop to school so under
such circumstances appellant cannot be compelled to
perform duty in his house as a driver so such orders
passed by respondent No.3 are not sustainable in the eyes
of law.

d)  That appellant performing his duty as Naib Qasid and is

low paid Govt. servant his transfer from Peshawar to
Kohat, he cannot accommodate his family in such low
income so proprietary demands that he should be allofNed
to perform his duties in Peshawar. Such action of the



f)

e))

4

respondent No.3 is illegal, without jurisdiction and without

-

lawful authority. _'

That order passed by responcjenfs are based on malafide
so are illegal, without jurisdiction and lawful authority. -

That as per law -the class-IV Govt. servant are ‘not.

generally transferable and the respondent No.3 malafiaely

| appointed another person illegally in his office as peon on

29.10.2015. There is no complaint against the appellant

| except to work as a pri\}ate driver with the respondent

No.3, there is also illegal and corrupt practice which shéuld
be discourged. ' |

_That the order of respondents NO.3 and 2 are void ab-

initio, illegal, ultra vires, against the norms of law and
justice. Drawing pay through manual bill instead of from

the computerized system, means that there is no vacant -
- post at Kohat and the respondents NO.3 and 2 also

violates the terms and conditions of service. Such action of

respondents amounts to deprive the appellant from his

legitimate salary.

Keeping in view, what has been stated above, |t is,
therefore, humbly requested that the impugned order

dated 22.10.2015 and 03.11.2015 passed by respondents |

No.2 and 3 respectively may kindly be set aside.

A

Appellant

Dated: 05.11.2015

anullah Marwat

Mumraiz Kfjan Marwat
Advocates High Court

S
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| BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

Service Appeal No. /2013

Naveed Shehzad ... Appellént B

Govt. of KPK through Secy: Irrigation & others........ Respbndents |

AFFIDAVIT :
I, Naveed Shehzad son of Khurshid Anwar R/O Kakshal
Guldara Mohallah Wazir ‘Abad Tehsil and District Peshawar do
. héreby affirm and déclare on oath that the contents of;the
appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this Hon’ble

Deponent

Tribunal.
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

Service Appeal No. /2013

Naveed Shehzad ..o Appellant

Govt. of KPK through. Secy: Irrigation & cjthers ........ Respondents

-Applicatidn for suspension of operation of
the impugned order dated 22.10.2015 till
the decisio_n_of appeal. _

Resp'ectfully Sheweth;

1)  That the above tltled appeal is bemg ﬂled today before thls
Hon’ble Tribunal.

2) - That grounds of appeal may be read as part and parcél of
this application. ' ‘

3) That prima facie a arguable case exists in favour of
petitioner.

4) That balance of convenie_nc_e also lies in f_avourg of
petitioner. '

5) That if the operat|on of lmpugned order is not suspended
petitioner will suffer irreparable loss.

It is, therefore, humbly prayed that on acceptance of
this application operation of the impugned order dated
22.10.2015 may kindly be suspended till final decusmn of

appeal.

Appellant/ Petitioner
Dated: 05.11.2015 »

Advotate High Court
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHA WAR.

Service Appeal No. /2013

Naveed Shehzad .......................... O Appel_lént

\

Govt. of KPK through Secy: Irrigation & othérs........Respondeqts

AFFIDAVIT |
I, Naveed Shehzad son of Khurshid Anwar R/O Kakshal
Guldara Mohallah Wazir Abad Tehsil and District Peshawar do
heréby affirm and declare on oath that the contents of :the
application are true and correct to the best of my knowledgé and

belief and nothing has been concealed from this Hon'ble

Tribunal.

Depbrient
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHA WAR

Service Appeal No. /2013

Naveed Shehzad ............................. ...................... Appellant

Govt. of KPK through Secy: Irrigation & others........Re_sponderrts

ADDRESSES OF THE PARTIES

APPELLANT: >
Naveed Shehzad son of Khurshid Anwar
R/O Kakshal Guldara Mohallah Wazir Abad
Tehsil and District Peshawar

RESPONDENTS:

1) - Govt. of KPK through Secretary Irragatlon Department,
Civil Secretariat, Peshawar.

'2)  Chief Engineer (South) Irrigation Warsak Road, Peshawar.

3)  Superintending Engineer, head quarter South Irrlgatlon
Warsak Road, Peshawar.

4) - Superintending _Engineer, Peshawar Irrigation  Circle,

Peshawar

5) | Executive Engmeer Kohat Irrigation Division, Kohat

6)  Superintending Engineer, Bannu Irrigation Circle, Banntj.

.7) ‘Executive Engineer Peshawar Canal Division, Peshawar.E

8) . Chief Englneer North Irrigation Department Warsak Road
Peshawar.

9) M.Saddique, Naib Qasid BPS-1, Peshawar Canal DlVISIOI‘l
' Officer, Peshawar.

Appellant
Through

Advocate High Court
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To,

Subject:

under ﬂ]

OFFICE OF THE EXECUTIVE ENGINEER, -
KOHAT IRRIGATION DIVISION KOHAT.

.......................

Dated. Kohat the.. 8./ 03 /2012

Naveed Shahzad S/o Khurshid Anwar,
Kakshal Guldara Chowk Moh: Wazir ‘Abad,
Tehsil & District Peshawar.

OFFICE ORDER/APPOINTMENT AGAINST THE VACANT POST OF COOLY
BPS-T (UNDER DECEASED SON QUOTA).

.- Consequent upon the finalization of interview & _checking of record for appointment
€ contract policy 2002, the competent authority is pleased to appoint you on contract basis

against the vacant post of COOLY BPS-1 (under Deceased Son Quota) in pursuance of circular issued
by Lstablishment and Administration Department vide'No.SOR-VI9E&AD) 1-3/2003 dated.30.06.2003
on the following terms and conditions. . ‘

s

S 2.

L

You will be placed in minimum of BPS-1 (4800-150-9150) with usual allowances as admissible
to Government servanis of the same pay scale. : .

Yourservices will be governed under the Governiment of Khyber Pakhtunkhwa contract Policy
2002. : o - -

Either party can terminate the contract on two months notice or two months salary in licu there-
of. :

You will be provide same facilities under Benevolent fund as admissible to Govt: servants at the
rates to be prescribed by the Government. _ ' .

You will avail the benefit of contributory provident fund (CPF) through 5% contribution of
minimum of your pay and 5% contribution to be made by the Governiment,

-You will not contribute to G.P.F and shall not be entitled for pension and gratuity benefits.

Any other terms & conditions issued by the Government in this regard will also be Bndgng upon
you. : o

If the order of the Appointment on contract basis is acceptable to yoﬁ on the above terms and

l.
2

conditions, then you should report your-self for duty on or before 20.03.2012 1o the undersigned
with the production of the following documents. -
a. Domicile Certificate & Computerized CNIC.
b. Medical Fitness certificate from the Medical superimendent District Hepd Quarter
Hospital Kohat, :
c. - Qualification Certificate.

‘Executive Engineer
o * Ph: No.0922-9260173.
Copy to the:- o - e
District Comptroller of Accounts Kohat for information and necessary action please.
Sub Divisional officer Irrigation Sub Division Kohat for inforniation and necessary action.

Executive/Engineer,

o c},(f ) TEFile 201112
K t .

RO




Phone No. 091- 9212115

P7aYed 19-& Dated Peshawar the /8 /03/2014
OFFICE ORDER
i LI . . B
/ The followmg posting / adjustment amongst the Class-IV employees of

in lh(, interest of publlc/ Jovi. works,

,the l)w:snonal Offices as mted against each, is hereby ordered wnth 1mmed1ate effect

v

—_

Name of Official

1 From

|Muhammad Junpaid
1 . H
| ST

Naib Qasid (B!’\ !)

_ ‘ Péshawar Canals
-1 ‘Divn., Peshawar

) As cOozy (BPS- 1)11
Kc|>hat lrngatlon 3:v1s10n, :

i Y
"

‘Mr.Navccd Shehzad | Cooly (BPS-1) As Naib Qasid (BPS-!) [, Vi
! Cy ey Kohat Irrigation Poshawar Cunnls § R R
' Division, Kohat Division, Pcshawér AR
Superintending Engincer
Copy to:
1 Accountant General Khybnr Pal\hlunkhwa Peshawar, -
2. - Exccutive Engincer Peshawar Canals Division, Peshawar,

Q

Exccutive Engineer Kohat Irrigation 'DlVlSlOﬂ Kohat.
District Account Officer Kohat.

e,

For information and necessary action please.

D Zchuet imnistey disectives

/..

(/‘(Supermtcndmg -ng

:
I

. Ae M T -5 B .
PR . - -
EON

OFFICE OF THE SUPERINTENDING ENGINE
‘PESHAWAR IRRIGATION CIRCLE PESHAWAR

R Remarks’
V|ce No 2




OFFICE OF THE CHIEF|ENGINEER (SOUTH)
IRRIGATION DEPARTMENT, KHYBER PAKHTUNKHWA,
PESHAWAR :

o> 'Ph;)he No. 091-9212116 Fax No.'091-9212652 Email: chiefoffice@yahoo.com

(c\eomputer celt)

Né. 238§ /IB/A-3/6-E

OFTICE ORDER

Dated 2 2./10/2015

The Competent authority has been pleaséd to order posting/adjustment amongst

the Naib Qasid with immediate effect in the public interest:

Sl ‘ Name of

%" | Shehzad Division Peshawar.

_ From To Remafks
No. | Naib Qasid : ’
. | Mr.Naveed Peshawar Canals | Kohat Irrigation

Division Kohat."

For further'posting against
his original cadre. His
salary may be drawn on
manual source,

2) | Mohammad Chief Engincer(North) | Peshawar Canals | Vice No.1
‘ Sadiq Office Peshawar Division
: Peshawar
'S.No.2 should move first.
A
SUPERINTENDING ENGINEER
HEADQUARTER
Copy to the:-

1) Accountant General Khyber Pakhtunkhwa
2) ' Chief Engineer North Irrigation Department.
3) Superintending Engineer Bannu [rri gation|Circle Bannu., '
4) Superintending Engineer Peshawar Irrigation Circle Peshawar.
S) - Executive Engineer Kohat Irrigation Division Kohat.
)" Executive Engineer Peshawar Canals Division Peshawar,
7) - Distt: Accounts Officer Kohat '
8) Officials concerned, )

DAD&12\OfTice order\naveed shqrhrad doc

@

"

. /7
2 ( X1
MINISTRATIVE OFFICER_

(c\computer cell) ’
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¢ 7N OFFICE OF THE CHIEF ENGINEER TH)
. ' e IRRIGATION DEPARTMENT, KHYBER PAKHTUNKHWA, PESHAWAR.
Phone Nfb. 091-9212116 Fax No. 091-9212652 E.Mail: chiefoffice@yahoo.com .

. Dated Peshawar the _2 ‘/11/2015

No. 25 % 7/ /1BI6-E

- To . ;
The Executive Engineer
Peshawar Canals Division -.
Peshawar. !
Subject:  POSTING/TRANSFER OF NAIB QASID

Reference: This ofﬁqe order No.7385/a-3/6-E,dated 22- 10-2»01 5

I am directed to refer to the subject cited above and to request ycu to pléase

1mmed1ately relieve Mr. Naveed Shahzad Nalb Qasid for jointing his new ass1gnment in Kohat

Irrigation Division Kohat in; comphance of this office order referred above under intimation to

this office P) /M .
/

; o ADMINISTRATIVE OFFICER
(PHONE.NO.9212118)

- cC .
3 ;
1. Executive Engmeer Kohat Irrigation Division Kohat ‘with reference to above for
intimation of" events of the Naib Qasid by tomorrow through return fax positively.
2 (/ Mr.Naveed Shahzad Naib Qasid C/O Executive Engineer Peshawar Canal
' Division Peshawar with reference to his application dated 26-10-2015.He is
- hereby dlrected to joined his new assignment in Kohat Irrigation Division Kohat
‘ by tomorrow; positively failing which strict dlsc1p11nary action will be initiated ™

against him. | ,

: L ' MINI(SS{F / TIVE OFFICER

(PHONE.NO.9212118)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Appeal No.1232/2015
Naveed Shehzad 7 ;
' (Appellant)
, VERSUS I
Secretary to Govt of Khyber Pakhtunkhwa, . (Responﬁdehts)

Irrigation Department, Peshawar. |

2. Chief Engineer South Irrigation Department ;
Peshawar |
3. Superintending Engineer (H/Q) South !
[rrigation Department. . |
4, Superintending Engineer - '
 Peshawar Irrigation Circle Peshawar.
5. Executive Engineer ‘
_ Kohat Irrigation Division Kohat.
. 6. Superintending Engineer ‘
: Bannu Irrigation Circle Basnnu. '.
7. Executive Engineer . :
Peshawar Canals Divn:Peshawar. |
8. Chief Engineer North !
Irrigation Department Peshawar. i
i .
- Subject: - -~ JOINT PARA WISE COMMENTS IN APPEAL NO. 1232/2015 FILED BY MR
' NAVEED SHEHZAD V/S SECRETARY IRRIGATION AND OTHERS ON
BEHALF OF RESPONDENTS NO.1-8 |
" Respectfully Sheweth oo

Preliminary objections

1

1)
2)
3)
4
5)

FACTS

)

That the appeal is time barred. :

That the appellant has got no locus standi.

That the appellant has not come to the Service Tribunal with clean hand.
That the appeal is not maintainable in its present form. ' _

|
That the appeal is bad for mis joinder of cause of action and nc%n joinder of parties.

It is correct to the extent that the appellant has been appointe<|1 as Cooli BS-1 in Kohat
Irrigation Department Kohat under deceased son quota which is his parent Office/cadre.
In correct ,Under Section 10 of Civil Servant Act 1973,every Civil Servant shall be
liable to serve any where within or outside the province in any post under the Federal
Government or Provincial Government or a Corporation or body set up or established
by any such Government .The appellant belong to the cadre strength of Kohat Irrigation
Division Kohat and the Executive Engineer Kohat is the appointing authority of the
appellant, however he has accupied the post of Naib Qasid in Peshawar Canals Division
Peshawar which is a separate cadre and the appellant has no right to claim his lién on
the posts belong to the cadre of Peshawar Canals Division Peshawar.

In correct mis conceived and denied in to to.

Not correct miss conceived -,the appellant was repatriated to his parent Division to
vacate posts for appointment of another deserving candidates namely Mr.Saifullah
whose father is recently died due to heart attack while serving as Naib Qasid in Chief
Engineer North office and his son waiting for appointment as per his application at
(Annexure-I) under deceased son quota,therefore repatriation of the appellant was
considered to facilitate the bereaved family by appointing son of the deceased Naib
Qasid. '
That the appellant was repatrlated to his parent office to which he belong therefore his
appeal was not considered being no legal footing. -

D.ASup. lqbal data\F-Drive data\Drafi\Court Cases\navecd shabzad court reply.doc ' Sikander




6. . That the appeal of the appellant is not worth consideration on the following grounds:-

..%  GROUNDS ) |
a) - Incorrect the order of theA respondents is legally correct as the appellant belong to the
cadre strength Kohat Irrigation Division Kohat and he has no right over the cadre post
of Peshawar Canals Division Peshawar . |
- b) " In correct, the appellant has no other grounds to defend his case and léveled un-
| nec‘csséry allegaﬁdns against-hjs sup‘eriors which show his negative attitude to ward
duty. The respondent No.3' has already been provided official designated Driver

therefore the allegation of the appellant is baseless un lawful and without any proof.

C) In correct the official was repatriated to his parent office/cadre in order to provide relief
to the deseri_zing candidates for appointment under deceased son quota which according
to the policy of the Provincial Government

- d) In correct the appellaﬁt, has been repatriated to his parent office/cadre where his
appointment was made and he accepted the same Without any objection in serving
Kohat at that time . .

e.) In correct the appellant has been repatriated to his parent -dfﬁce and not transferred

,stherefore no violation of rules/law has been done.

f) In correct the repatriation of the appellant was considered to provide relief to

Mr.Saifullah S/O Dil Badshah Naib for his appointment under deceased son quota and
no other aspect.is involved in his repatriation. . -

g) mn correct the order of the respondents is legally correct and no violation of rules has
been made. |

It is very humbly prayed to dismiss the appeal with cost and vacate the stay in the

public interest please.

I \ E l ~ !
Secretary to Govt of Khyber Pakhtunkhwa,

Irrigation Department Peshawar
(Respondent No.1)

/ theer (No _ : Chy
- Irrigation Department Peshawar : - TIrrigation

(Respondent No.8) (Respondény No.2)
Superintending Engineer ) South Superintending Enginger

Irrigat\ion Department. ' Peshawar Irrigation Circle Pgshawar
(Re spo‘ndent No.3) (Responden

v

ding Engineer
Bannu Irrigation Circle Bannu
(Respondent No.6)

EX Eagtse ’ - Superinte
Kohat IrrigatiomDiyn:Kohat
"~ (Respondent No.S)

Execufivé Engineer
Peshawar Canal Divn:Peshawar

—~
DASup. Igbal data\F-Drive data\Draft\Court Cases\naveed shahzad court reply.doc . Sikander
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BEFORE THE PESHAWAR SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
) Service Appeal No. 1232/2015

EFInS

Naveed Shehzad ' - - (Appellant)
, ~ VERSUS - ' _
L Secretary to Govt of Khyber Pakhtunkhwa, . (Respondents)
Irrigation Department, Peshawar.
2. Chief Engineer South Irrigation Department
Peshawar ' . /
9. Superintending Engineer (H/Q) South
Irrigation Department.
10. Superintending Engineer
Peshawar Irrigation Circle Peshawar. .
11. Executive Engineer -
Kohat Irrigation Division Kohat.
12. Superintending Engineer -
Bannu Irrigation Circle Basnnu.
13. Executive Engineer
Peshawar Canals Divn:Peshawar.
" 14. - Chief Engineer North

- Irrigation Department Peshawar.

COUNTER AFFIDAVIT

We do hereby solemnly affirm and declare'that contents of the para wise comments

given in Appea N0.1232/2015 filled by Mr I\'avecd-She rzad Versus ‘Government of Khyber

_)

Pakhtunkhwa are correct to the best of. our knowledge and nothmg has been concealed from

> m *
% -
Secretary to Govt of Khyber Pakhtunkhwa

Irrigation Department Peshawar
(Respondent No.1)

August Service Tribunal.

ineer ( South)

Irrigatid Department Peshawar : 4 Irrigation artment Peshawar.,

(Respondent No.8) _

(Respondent No.2)

Supermtendmg Engineer t(H/Q) South , _
/Trr1 gatlon Department. - . - Peshawar Irrigation Circle Peshawar
(Respondent No.3) - (Respondent No.4)

(\ .
ek
Superiitehding BAgineer

Bannu Irrigation Circle Bannu
(Respondent No.6)

EXecutive Engines
Kohat I 1gat10n Divn:Kohat
(Respondent No> S‘{

‘Executive Engineer
Peshawar Canal Divn:Peshawar
(Respondent No.7)

DASup. Iqbal data\F-Drive data\Draft'\Court Casestnaveed shahzad court reply doc ’ ) Sikander
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR

* Service Appeal No.1232/2015

| Naveed Shahzad................. | ........ SRS Pcﬁ:ltitiqner |
Versus

Govt. Of Khyber Pakhtunkhwa & OthErS....v.oveoene e, Respohdents o

REJOINDER ON BEHALF OF APPELLANT

Respectfully Sheweth:-
Preliminary Object:-
1.  That éppélal is well within time.
2. T.,hét appevllant being Class-IV employee, has been transferred vide
- impugned order with Amallaﬁde intention and on pefsonél grudges,
1n viola‘tion'of law S0, he has got the locus standi toﬁlc aﬁpeal in |
hand.’ |
3. That nothiﬁ'g has Been cancelled f'rom.thils Hoﬁour‘able Court by
appellant, so, he has cqme to the coéu'rt withi clean hanas. Rather the
o respondents have concealed the n%aterial facts on ground, reality

and desire to pave way for their blue eyes persons.

#
Ot

4. That appeal is maintainable.

\

5. That appeal has be_en prayed against proper and necessary parties,

s0, not bad for misjoinder and non-joinder.




All the preliminary objections, are general in nature not compatible
in eye of law, having no cogent feés;ons to raise such objections but

- an attempt to defend their illegal act and deprive the appellant from

his legal rights. .

Facts:-

1.

Para No.l needs to be élaborated that after appointment, the
appellant was appOinféd.by mutual trénsfer to Peshawar Canéls
Division Peshawar, Canal Naib _Tiehsildar Stéff and haé 'bécn
absorbed by competé‘nt authoirity. In l-a\_z_v theré is no pafent office /

cadre.

. .Para No.2 is incorrect, hence denied. The éppellant being Class-IV
employee is resident of Peshawar was mutually adjusted / postéd '

~ with on Muhammad Junaid agains'.t regular vacant post' by the

competent authority on 18-03-2014 in Peshawar Canals Division
his post has already been océ;upied' by Muhammad'junaid Peon at
Kohat'Irri'gation .Division Kohat. Now théfe is no_vécant -pos-t
agéinst whichA appellant 1s to be appointed / adjusted,. moréover
mélaﬁde of the respoﬁdent is so evident that heA has been directed
in the irﬂpugned order.fq draw -his salary on manual source but

‘ | ]
admittedly all government employees / officials draw their salarics

- through computer from Accountant General Office and from all

District treasury office. To draw salary by manual source amounts




to non existence of- b.ost, Such an impugned order is i]_legavl-and |
liab‘le to be set aside. It is also fu&rithe’r aided that proviso t.‘ol the
.ScCtidn 10 of Civil Ser\./ant Act 1973 Bar the transfer of Class-1V
~ employees out of his owhed diétrict unleés and until some grass
vioiation has not been done by theé Civil Sérvént as me_ntionec} in
law. The treasury rules also does ﬁdt permit tran'sfer of law paid
go,-\f‘erl“l\men--t ofﬁcial_s (ClasstV) out of his home district.

Para No.3 needs no reply. |

“Para No.4 is incorrect hence denied. The resﬁdn_dent has stated ‘in .
the their comments to adjuSt (éjne ﬁamely Saif Ullah in his place bdt :
he has already been adjusted / appointed such action ol'l the
respondéﬂts is based on malafide and ére tryiﬁg to appoint -some o
favourite person on the éppeillanf post fof ulterior motiv‘e_:s. .Why
“the appellant shall speciﬁ'calljy be transferred from his.own district
there is no law to create posits by transferring an inhocent person
withoﬁt' ﬂa single .mistake' committed by.'the civil servant.-This
proves the' malafide of the respondents, for their blue eyed chaps,
appointments.

Para No.5 is incorrect hence dénied. kDetail reply is giveh m Para
| N0.3 & 4. Repatriation is rhade bétween different departments not
| inﬂsame dep"c{rltment‘.

Into Para No.6 the appeal of the appéllant may pleése be allowed.




- Grounds:-

That ground A is incorrect hencje denied. The appellanf. being‘
Class-IV employee is resident of Pe:?shawar was mutually adjusted /

posted With one Muhammad Junai;d againét regular vacant post of
Naib Qasid (Canal Naib Tehsildar) by the cdmpetent authdrity on

18-03-2014 in Peshawar Canal Division his post has already been

occupied by Muhammad Junaid so in Kohat; there is no vhéant_
pdst, agaihst which appellant is to be appointed / posted moreover

malafied of the respondent is so evident that he has been directed
in the impugned order to draw his salary by manual source but
ad_mittedl;l/ all gqvemment eirnploye'es official draw their saiaries
through cbmﬁﬁter system fro;m' Acfcéunt Geﬁeral Office as Weli as
from District'Treasufy Offices. To draw salafy by m.anu'al _s;)urc'e
amounts to non existence bf post ti>ut to wait for vacation without
remuneration. Such an impugned %order is illegal and liable to be
set aside ‘having no legal effect and a prejudice over the term; .and-
conditions of the appellant. service.

Ground B is incorrect hence denied. The appellant has performing
his duty to lthe 'c—;ntirg satisfa;éﬂon of his -h.igher ups ‘and no
.cpmplaint whatsoever has been made by any one against the
appellant so ailegation levelled by réspondents 18 basegi on.

assumption and presumption and is not sustainable is eye of law. |




Ground C is incorrect hence denieizd; Under the rules and poliéy

Class-IV emplo&ee cannot .bc transferred from his hdnie District,
The respondents have changed the nafure of post of the appellant
by the impugned Iorder, which is agéinst the all norms of service

structure. On demisé of an official, the pbst on which the official
was Working is vacated, why deceaiséd sons arc not appoin't«:;d on- |
his décgased_ parent’s post in the same departrﬁ_ent.
Ground [i) is incbrrect hence denied. The appellant has been

- mutually tréns‘ferred with MuhAammad Junaid against his .p():st by
the competent auth'ority.on' :18-03-2014 and till _date no one has
raised any objectioh over such mutual adjustment / appoinﬁnents
by transfer »against such post. So for all intents and lpurposés,hje_ s
-thé employee of Peshawar Canals Division Peshawar énd law is
'\_/-ery much clear on the poiné, that Class-1V employees can;lot be
transferred usually. Law of repatriation is applicable between
different départments on completion of deputafion perioéi and not |
in the same department.

Ground E is incorrect hence denied. Detail reply is given in ground
' D.

N

Ground F is incorrect hence denied. Saif Ullah has already been
appointed and performing his duty in the Irrigation Department

Hydrology Irrigation Division Peshawar so the respondent has



- that the contents of the rejoinder are true and correct to the best of my .

, Tribunal. -

concealed true facts from-this Honourable tribunal which amounis

to fraud, which 1s liable to be proce¢ded criminally.

Q-

Groﬁnd G is incorrect hence denied. The respondent have blatantly |

/

violated the lawand rules.

It is, therefore, prayed that dd acceptance of this rejomder,
the contents of the comments of respondents, being devoid of -

- . force, and the appeal may please be allowed as prayed for.
Appellant |

- Through

Amanullah Marwat

Dated 19/01/2016 : : - Advocate High Court

AFFIDAVIT

I, Naveed Shahzad, do hereby solemnly affirm and declare on oath

~.

‘knowledge and belief and nothing has been concealed from this hon’ble =

o)

DEPONENT
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PE SHAWAR -

No.___2039 /ST  Dated _5 /12/ 2016
To h - o .
: The Superintending Engineer Headquarters South Irrigation Warsak Road,
Government of Khyber Pakhtunkhwa,
Peshawar. -
Subject: - ~ JUDGMENT

I am directed to forward herewit1h a certified copy of Judgement dated
29.11.2016 passed by this Tribunal on the above subject for strict compliance. ‘

Encl: As above

RESETRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.

Tra. LAY
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