BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR. \

SERVICE APPEAL NO. 1261/15\|

Date of institution ... 10.11.2015|
Date of judgment ... 08.11.2016‘

Shamsher Alam, - '
Ex-Constable No.273, District Police Mardan. l
|

'(;Appe\llant)

VERSUS ‘
1. Deputy Inspector General of Police Mardan Region-} Mardan.
" 2. District Police Officer Mardan. | _ o

3. Provincial Police Officer Khyber Pakhtunkhwa Peshallwar.
‘,

APPEAL UNDER SECTION-4 OF KHYBER] PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED 28.10.2015

PASSED BY RESPONDENT NO.1 WHERE BY DEPARTMENTAL APPEAL

OF THE APPELLANT FILED AGAINST THE ORDER DATED 28.08.2015 -,
. OF RESPONDENT NO.2 HAS BEEN REJECTED/FILED. ‘.

(Respondents)

o
o

LY

Mr. Fazal Shah Mohmand, Advocate. | ‘ . For appellant. ‘

Mr. Muhammad Jan, Government Pleader ‘ For respondents. /
- MR. MUHAMAMD AAMIR NAZIR : MEMBER (JUDICIAL) .

MR. PIR BAKHSH SHAH ‘ .+ MEMBER(JJUDICIAL)

JUDGMENT

| ' A ;
MUHAMMAD AAMIR NAZIR, MEMBER: S}hamsher Alam, ex-constable No.273,
District Police Mardan, hereinafter referred to as appilellant, through instant éppeai under
section-4 of Khyber Pakhtunkhwa service Tribunal Alct 1974 has impugned order dated
| .

28.08.2015 vide which the appellant was dismissed from} service. Against the impu ined order

| .
_referred above, appellant filed departmental appeal oni01.09.2015 but the same was also

rejected by the appellate authority vide order dated 28.10.2015.

2. Brief facts of the case giving rise to the instant appeal are tha’tg the ,_'appellant was
appointed as constable in the police department in the year 1997 and there-after remained

posted at various police stations and performing duties full devotion. That th,e» appellant while

posted at Guard Bangla of respondent No.1 was suspended on the allegation §f illegal activities
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and -ihefﬁciency' vide order déted 06.03.2015' aqd there-after he was issued charge sheet k
alongwith statement of .ailégations. That the appellant replied to the charge sheet and statement
of allegation by denying his involvement in illegal activities yet, an enquiry was conducted énd
the appellant was recommended for major punishment. That the competent authority vide,
impugneci order dated 28.08.2015 awarded major punishment of dismissal from service to the

appellant. The departmental appeal filed by the appellant against the impﬁgnéd order was also

- rejected by the appellate authority vide order dated 28.10.2015, hence the instant appeal.

3. Learned counsel for the appellant argued before the court that a one sided enquiry was

 coriducted against the appellant and the appellant was not provided any opportunity to rebut the

allegatioﬁs leveled against him. That the enquiry officer based his findings on the basis of
secret information which was never disclosed to the appellant and thus recommengi_ed major
punishment for the appellant. That the competent authority while relying on the defective
enquiry report, awarded major penalty of dismissal from service vide impugned order dated
28.08.2015. Thajc the appellant contention was not considered and the appellate authority also
ov’eriooks the claim of the appellant and relied upon the defective enquiry report and rejected
departmentbl;appeal of the appellant. That since the allegations were never proved against the

appellant, therefore, by acceptance of the instant appeal the appellant be reinstated into service

with all back benefits.

4. The learned Government Pleader, while rebutting the arguments advanced by the
learned counsel for the appellant, argued before the Tribunal that since the appellant remained

involved in illegal and immoral -activities, therefore, the enquiry officer has rightly

' recommended major punishment for appellant.-That the competent authority while considering

the facts and circumstances of the case, has rightly awarded major punishmént of 'dismi_s_sai

from service to the appellant. That the instant appeal being devoid of merits may be dismissed.

3. We have heard arguments of learned counsel for the appellant and learned Government

‘Pleader for the respondénts and have gone through the record available on file.




6. Perusal of thé ;:as_e file reveal§ that the appellant while serving as constable was
suspended on the allegations of his involve;nent in illegal activities and inefficiency vide 6rder
dated 06.08.2015. There-after, the appellant was issued charge sheet alongwith statements of
allegations but no detail of illegal activities and inefficiency was mentioned therein. Though
the appellant submitted reply to the charge sheet and statement of allegations, yet enquiry

b~ ~

officer was appointed who »enquir& into the allegations leveled upon the appellant and -

- recommended major punishment. Perusal of enquiry report available on file reveals that only a

statement of the appellant was recorded and no other evidence was brought on record to

. substantiate involvement of the appellant in illegal activities and inefficiency. Enquiry officer

based his findings on secret investigation/information Ibut it was mandatory upon the enquiry
officer that he should have brought a conﬁdenée‘ inspiring evidence regarding involvement of
the appellant in illegal activities and sﬁould have provide opportunity to the aﬁpeiléﬁt to cross
examine the evidence so brought on record. Since', the enquiry report is based on personal

opinion of the investigating officer having no material evidence, therefore impugned dismissal

~order dated 28.8.2015 based on defective eﬁquiry report is of no legal effect. _Henbe in this

circumstances, we are constrained to set aside the impugned dismissal order dated 28.08.2015

- and reinstate the appellant into service. The respondents are at liberty to conduct de-novo

enquiry if they so desire within a period of sikty days(60) from the date of receipt of this
judgment failing which appellant shall be deemed to have been reinstated into service with all

back benefits. Parties are left to bear their own costs. File be consigned to the record.

ANNOUNCED L% ”

- 07.11.2016 : L -

(MUHAMMAD AAMIR NAZIR)
MEMBER

(PIR BAKHSH SHAR
MEMBER




P (PIR BAKHSH SHAH)

08.11.2016 - Counsels for the appellant and Mr. Muhammad Jan, GP
alongwith Mr. Muhammad Ghani, S.I for respondents present.

Vide our detailed judgment of today consists of three pages
p'lgéfd. ({n- ﬁ}e,t in _this circumstances, we afe constrained to set “
as;de the impugned dismissal order dated 28.08.2015 and reinstate -
the appellant into service. The respondents are at Aliberty to -
conduct de-novo enquiry if they so desire within a period of sixty
days(60) from the date of receipt of this judgment failing which
gppeilant shall be deemed to have been reinstated into service -
with all back benefits. ?arties are, however, left to beér their own

costs. File be consigned to the record.

Announced
08.11.2016

s .. .. (MUHAMMAD AAMIR NAZIR)
\ " MEMBER

MEMBER




01.07.2016 Appellant with his counsel and Mr. Muhammad Ghani, SI
aiongwith Assistant AG forj respondents present. Learned couﬁsel for

the appellant submitted rejoinder which is placed on file. To cgme
up for arguments on |5 ——‘7 . / é .

% _ o Member

. _VQ*Q 13.7.2016 ‘F\ " Appellant in person and Mr. Muhammad Ghani,
’_J}. *w\/\/\’ AN ‘&i SI alongwith Mr. Muhammad Jan, GP for respondents
- V- i\ present. Appellant requested for adjournment. Request
accepled.  To  come up  for - arguments  on
i, 9 N/
Member T Mgghber
08.09.2016 Counsel for the appellant and Mr. Muhammad Ghani, S.I alongwith - |
Additional AG for respondents present. Learned counsel for the appellant

requested for adjournment. Request accepted. To come up for argumehts

on f—{l— /& before D.B.

ber

%




2—311.2015 Counsel for the appellant present. Learned counsel for the
abpeilant érgued that the appellant was serving as Constable when
subjected to inquiry on the allegations of involvement in illegal

activities and due to inefficiency and dismissed from service vide

e

impugned order dated 28.8.2015 where against he preferred

B

dggpartm_ental appeal on 1.9.2015 which was rejected on28.10.2015
and hence the instant service appeal on 10.11.2015.
That no show cause notice was issued to the appellant and

Ehe inquiry was not conducted in the prescribed manners,

3 ; ,,,. Points urged need consideration. Admit. Subject to deposit ]
w) ‘ LN S L WY N o
of security and process fee within 10 days, notices be issued to the

respdndents for written reply/comments for 11.2.2016 before S.B.

Chabm\gm

Jo—

11L0‘2.2016 - Appellant with counsel and Mr. Muhammad Ghani, SI
alongwith Addl: A.G for respondents present. Written\reply 1
submitted. The appeal is assigned to D.B for rejoinder and final

hearing for 9.5.2016.

Chairman

R il

09.05.2016 [ Appellant in person Mr. Muhammad Ghani, S.I alongwith .
Mr. Muhammad Jan, GP for respondents present. Arguments

could not be heard due to general strike of the Bar. To come up

for rejoinder and arguments on 01.07.2016.

Member




Form- A
FORM OF ORDER SHEET
Court of
Case No. 1261/2015
S.No. | Date of order | Order or other proceedings with signature of judge or Magistrate
Proceedings .
1 2 3
" 10.11.2015 The appeal of Mr. Shamsher Alam presented today by
Mr. Fazal Shah Mohmand Advocate may be enteu"’e’gi.«z in the
‘Institution register and put up to the Worthy Chgilr'?ﬁan for
proper order. \
REGISTRAR ™~
2 : This case is entrusted to S. Bench for preliminary

hearing to be put up thereon D - 1= 1Y

CHAbd?VEE«N

"", ™

e At P N |




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

—

Service Appeal No | /2015

. Shamsher Alam Ex Constable No 273, District Police Mardan. _
S e Appellant |

VERSUS

Deputy Inspector General of Police Mardan & others...Respondents

INDEX
T

| 8.No | Description of Documents : Annexure | Pages

1. Service appeal with affidavit . : 14

2. | Copy of Order, Charge Sheet & reply A,B&C 5-84

3. Copy of Order dated 28-08-2015 D 8/v
1 4. Copy of Departmental appeal & Order dated 28-10- E&F 1&—@ 13
_ 2015.
1 8. Copy of FIR | G Bl

6. Wakalat Nama ' IV

Dated-:06-11-2015 Abpeliant M

Through B
Fazal Shah Mohﬁand' "

Advocate Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar égshawar
Cell# 0301 8804841 '
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Db et
. ) 1Ce - P}
Service Appeal No | 12015 Blary Nol3 52— _
- - | eaned O LI-A71S
Shamsher Alam Ex Constable No 273, District Police Mardan.
e Appellant
VERSUS

1.  Deputy Inspector General of Police Mardan Region-1 Mardan.
2.  District Police Officer Mardan. -
3.  Provincial Police Officer KPK Peshawar.. ........... Respondents

APPEAL U/S 4 OF THE KPK SERVICE
TRIBUNAL ACT 1974 AGAINST THE ORDER
DATED 28-10-2015 PASSED BY RESPONDENT
NO 1 WHERE BY DEPARTMENTAL APPEAL
OF THE APELLANT FILED AGAINST THE
ORDER DATED 28-08-2015 OF RESPONDENT
NO 2 HAS BEEN REJECTED/FILED

PRAYER:-

On acceptance of this appeal the impugned
Order dated 28-10-2015 of respondent No 1 and
Order dated 28-08-2015 of respondent No 2
may kindly be set aside and the appellant may
kindly be ordered to be reinstated in service
with all back benefits. |
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. That the appellant joined the respondent Department as -

Constable on 28-12-1996, remained posted to various Police
Stations and since then he performed his duties with honesty
and full devotion. '

. That the appellant while lastly posted to at Guard Bangla of |

respondent No 1 was suspended on the allegations of illegal
activities and inefficiency vide Order dated 06-08-2015 and was
issued charge sheet with statement of allegations, which was
replied in detail refuting the allegations and explaining the true
position. (Copy of Suspension Order, Charge Sheet and
reply are enclosed as Annexure A, B & C).

That thereafter an illegal inquiry was conducted wherein no one
was examined in the presence of the appellant and the
appellant was also not provided copy of the same.

That there after the appellant was awarded the penalty of
dismissal from service under Police Rules 1975, by respondent
No 2 vide order dated 28-08-2015. (Copy of the order is
enclosed as Annexure D).

That the appellant filed Departmental appeal before respondent
No 1on 01-09-2015, which was rejected/filed vide order dated
28-11-2015. (Copy of departmental appeal and order dated
11-03-2015 are enclosed as Annexure E & F).

That the impugned order dated 28-10-2015 of respondent No 1
and order dated 28-08-2015 of respondent No 2 are against the
law, facts and principles of justice on grounds inter alia as
follows:-

| B
GROUNDS:-

A.That the impugned orders are illegal and void
abinitio.
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B. That mandatory provisions of law and rules have badly
been violated by the respondents and the appellant has
not been treated according to law and rules.

C.That the appellant did nothing that would amount
to misconduct and inefficiency.

D. That no proper inquiry was conducted to find out the true
facts and circumstances.

E. That no show cause notice was communicated to the
appellant nor copy of the inquiry report was provided to
the appellant and as such the impugned order is not
maintainable in the eyes of law. |

F. That the impugned orders are not speaking ofders and
thus not tenable ‘in the eyes of law. |

G.That there is misapplication of law as the law mentioned
in the order of respondent No 1 is not applicable in case of
t_he appellant. -

H.That the appellant has been punished without any |
omission or commission on his part. '

I. That even the appellant is involved in enmity and
~living alone in quarter is not an offence. (Copy of
FIR is enclosed as Annexure G).

J. That even the charges are not clear and no evidence was
collected in support of the allegations. .

- K.That the appellant has about 19 years of service with

unblemished service record and is jobless since his illegal
dismissal from service.
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L. That the appellant seeks the permission of this honorable
tribunal for further/additional grounds at the time of
arguments. '

It is therefore prayed that appeal of the appellant
may kindly be accepted as prayed for in the heading
of the appeal.

WQ/’” -
Appellant
Dated-:06-11-2015 Through s
Fazal Shah Mohmand
Advocate, Peshawar.

AFFIDAVIT

|, Shamsher Alam Ex Constable No 273, District Police Mardan,
do hereby solemnly affirm and declare on oath that the contents of

this Appeal are true and correct to fh‘e best of my knowledge and
belief and nothing has been concealed from this honorable Tribunal.

gVe....é\:\—-\-—p)x< .
- ldentified by DEPONENT

ead d—p

Fazal Shah Mohmand
Advocate Peshawar
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ORDER

. Constable Shamsher Alam No. 273 posted
- at Guard Bangla "DIG, Mardan is. hueby placed under

' snlspu]slon -and closed to Pohce Lmes with. 1mmed1atc effect
. dueto hlS lllegal actlvmes and in- efﬁc1ency
3 oy '

i . OB No. 2

Dated _/ )< . 2015
. o ) : . - {/
S PUIPT g
O O SR Dnstrnct" ice Officer,
; @!FI_'FHC]E'@]F. THE -DISTRICT POLICE OFFICER,MARDAN.
. E : '.\ N e XD ' : . C :
o No 22 255 7ec dated Mardan the,_ 77 2015.

Copy to the:

1. Deputy 'Insp'e"ctér ‘Gene_ral -"'of Police;a ‘Mardan Region-i,
Mardan. ‘ ‘
Superintendent ofpohce Operatlon & HQrs Mardan

2.
3. DSP HQrs: Mardan: ' e ~ :
4. Reader to- DFO Mardan W|th the dlrcctlon to.issue charge
- Sheet/summery’ ofallegataon to the dcfﬂulter official.
5. OHC
. .. }

. = = -



{

'oc'rm

- pllace n,\ed by the Enquuy Officer. . o [

' OFFICE OF THEDISTRICT"POLICE OEFICER', MARDAN

- "A.‘-' E. | N .
( :§O/R/DA P.R-197s. i
D’lted /D —8-—- 12015 -

" DISCIPLINARY. AchQN UNDERKPk poLlcE RULES - 1975

I Gul . Afzal. Klnn Dlstrxct Pohce Offcet Maldan -as competent
athonty am.of the opinion that Constable éhamsher Alam No. 273; rendered himself liable to -

pxoceeded agamst as he committed’ the fol!owmg acts/omlssnon w1thm the meaning of section-
> (111) of KPK. Pohce Rules 1975. -

" STATLMLNI o ALLLG/\HONS

That Constable Shfxmshel Alarn No 27? wlnle postud at-Guard Bangla

I,

[G. Maxdan is hereby placed undex suspensnon and c]osed to Pohce Lines with immediate

' effeut due to lns JIlegal dctlvmes and in: effcmncy

: For the purpose of scxutmnzuw the conduct oi the said official with

Cfffexence to-the’ abovc allegatlons Sh'lmralz Khan DSP/Clty Mardan 1S’ appomted as Enquny ’
fficer. - - AR ; 4

| ' 3 The enquu) of'f"cel shal] c.onducl ploceedmgs in accordance with
p1 ovisions of Police Rules 1975 and shall provide reasonable opportunity ‘of defense and hearing
10 the accused official, record its fmdmgs and make within- twenty five (25) days of the receipt of
thxs order, recommendation; as to pumshment or other applormue auno.n “lgclll’lb[ the accused
officer.

4. The accused oftlcex sha]l ;om the p oceec]mns on the date. nme and

(GUL AFZ,
Dls !ct Police
Mardan

AN)
flicer,

OF1<ICE OF THE DISTRICT P()LICE (,r«r:ch MARl)AN B
a3 No'."___' /05(59 /R dated | md'm Lhe /O — 87--' _./2015..

Cop.y of_a_bo.vq. zs_ _foriWardcd to thc:

1 DSP/Clty Maldan for mltlatma plobuedmcs against the -accused
official /. Offcel namely Consmble Shamshu Al.lm No 273, under
Police Ruiles, 1975, &

2. Constable Shainsher- Alam No 27% w:lh tlm directions to appear
befoqa the Enquiry Officer-on the date. time and place fixed by the -
enquiry ofﬁcc1 tor the pLupose of c.nqunv proceedings.

UK )y ek ok ok




N CHA-RGE SHEET UNDDR'KPKPOLICERULES 1975

:,

I Gul Afz'xl Khan DlSll it POllCC Oftu.el Maldan -as compelem authority

herTby charge you Constable Sh’lmShCI Al'nn No 273 ‘as follows

‘ That you constable while posted -at Guald Bangla DlG Mardan. is hereby

~'pla< ed- unden suspensnon and closed to Police Lnnes wuh nnmednate effect due to yom llegal

3"

’ 'gictllvmes and in- efﬁcnen(.y N L l

This amounts to grave mlsconduct on yom pall wanantmg depanmenlal

actnon ag’unst you as deﬁned in secnon 6 (1) (a) ofthe KPK Polnce Rules I975

l'..

.By reason ofthe above, you appean to be. gmlty of mnsconduc{ under section ~ 02 (iii) of

. the KPK Police Rules 1975 and has rendeled yourself I:able to aI] or any of the penalties

as spemﬁed In section - 04 (1) a & b ofthe ..ald Rules

You are thérefore, dlrected to subrmt yom wrltten detense wnthm seven df\ys of the

lecelpt oftl'us charge sheet to the enqulry offcer '

- Your written defence if any: should: reach to lhe enqulry ocher within the specified

" period, fanlmg which, it shall be presumed lhat you have no-defense to put-in and in that .

case, an:eX-parte action shall follow agamst you.

Intimate whether you desired o be heard in person.

2 {GUL AFZA

HAN)

Dlstnct Police Ofﬁcer,
qurdan
.
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%{NQUIRY REPORT OF LHC SHAMSHIR ALAM NO.237.
.T*e Undersigned was deputed to conduct Enqwry of Constable Shamsher Alam
No.273, by the Worthy District Police Officer Mardan through office Letter
No.1030/R/D.A.P.R/1975, Dated 10/08/2015.

BRIEF FACTS. B ) __

That Constable Shamsher Alam No.273, while posted at Guard Bangla DIG

:Marda_n, is hereby placed under suspension and closed toc Police Line with
immediate effect due to his illegal activities and in-efficiency.
PROCEEDINGS.

The proceedings of the enquiry have been conducted strictly in accordance with
the NWFP Police Rules 1975. |
STATEMENT OF LHC SHAMSHIR ALAM NO. 237.

The alleged LHC was summoned to appear before the undersigned and record his
statement thus he appeared and heard in person wherein his statement was
recorded, which is attached herewith for your-kind perusal please.

SECRET INVESTIGATION/ INFORMATION.

Besides thls the undersigned conducted secret mvest:gaflon to gef actual

facts, where it was transpired that the alleged LHC has blood enmity, and it is
out of sense that despite having enmity he is living alone in a quarter where
families are residing in nearby quarters. It is also came into the notice that
other women are visiting in his quarter which create doubt. This quaricr is far
only ten yards from PS city, but why the aileged LHC is no! lLeeping
residency in PS City where all facilities are available. The alleged LHC is
Guard Commander in the office of Worthy Region Police Chief where also all

facility available and safe place for him. Therefore he was found guilty.

CONCLUSION.

The undersigned has reached to the conclusion, that if agreed, the alleged LHC

‘may be given majof punishment blei'ase.




o .‘ﬁereby p]aced under suspensmn and closed to Police Lines with immediate effect due to’ hm-‘

o .ﬂlllegal actlvmes and in- efﬁmency His this att1 ade adversely reflected on his performance while *

,‘dlscha:ge hlS officml duty which is an indiezipline act and grass misconduct on his part as
AR "deﬁned in. rule 2(111) of Police Rules 1975.

POLICE DEPARTMENT MARDAN DISTRICT

ORDER

My this order will dispogz of the departmentat inquiry, which is conducte 1

: -ngamst Constable Shamsher Alam No. L2—37’T while posted at Guard Bangla DIG Mardan, ss'.., '

273

In this connectlon Coastable Shamsher Alam No. 237, were lSSUGd:

'charge sheets wvide this office Nos. 1030/F dated 10.08.2015 and also proceeded agalnqti

departmentally through the Shamzraiz Khan DSP/City Mardan, who after fulﬁ!lmg necessary

o :process submltted his findings to the undersigned vide his office endorsements Nos. 1323/S

" dated 24.08.2015 as the allegations have been established against him and recommended him fnr

~major pumshment.

lleged Constable Shamsher Alam No. 2,3* is hereby dismissed from service. in’ exercnse of

. the power vested in,me under the above quoted rules.

—

* Order annoiunced |

-?OBM £Q23
" Dated ﬁ/g /2015

District Police Officer,
?/ Mardan.

No. Zé é Z & dated Mardan the _;_&/_8_/2(}]5
Copy. for information ";nd necessary action to:-

The Deputy Inspector Genera!: ofPohce Mardan Reglon 1, Maldan
The S.P Operations, Mardan.
“The DSP/HQrs Mardan.

" The Pay Officer (DPO) Marcan. -
-The E.C (DPO) Mardan.
The OASI (DPO) Mardan.

o B L

The undersngned agre d with the findings of enquiry. ofﬂcer and thé R
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A

This order will dispose-off the appeal preferred by Ex- Constable Shamsher

ORDER.

- Alam No. 273 of Mardan District Police against the order of District Police Officer, Mardan,
wherein he was dismissed from service vide District Police Officer, Mardan OB No. 1493 dated
28.08.2015. -

‘ a Brief facts of ithe case are that he while poste'dA at Guard Bangla

WQrth'y",DIG/ Mardan placed under suspension and closed to Police Lines due to his

“illegal activities and inefficiency. Hi,sv this attitude adversely reflected on his performance,
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- ~'was charge sheeted and also proceeded against departmentally - through Deputy

' -Supei'intendént of Police City, Mardan wlo after fulfilling necessary process submitted his

" 'findin'gs toADistrict Police Officer, Mardan as the allegation have been established against
- him and 1~ec§fhinended for Major punishment. After perusal of service record District
jPoli'ce,Officér,: Mardan agfeed with the .findings of enquiry Officer and the alleged

Constable was dismissed from service.

I'have perused the record and also heard the appellant in Orderly

Room held in this office on 16.09.2015. ‘He failed to justify his innocence and could not

| advance any cogent reasons in his defence. Therefore, [, MUHAMMAD SAEED, Depu-ty
'Inspeéto‘r:Ge‘nei'al of Police, Mardan Region-I, Mardan in exercise of thejpoWers conferred
| -up'on m,e"‘reje‘ct fhea ppeal, not interfere iny the order passed by the competent a'uthori'ty,
thus the appeal 13 filizel., A
o : . ;

ORDER . /\NOUNCED .

H

fﬁ ;
%'JE ia‘.’

{ (MUHANMBAAT S AEED) PSP

| by (/Dep%ty Inspector General of Police;
A EEE o R 5 ‘Mardan Region-I, Mardanh/
I e 62972

/ES, Dated Mardan the_ 2 & — Jo — _ /2015,

[*1 A . Copy to District Folice Officer, Mardan for information and necessary
g . . ) ' ‘ ’

% action w/r to his office Memo: No. 99 / /LB dated 04.09.2015. His service record is returned
:: herewith for record in your office. I
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Plaintiff
Appeliant

Petitioner
Complainant

VERSUS ‘

E;\ n 4’0\ f\/\ﬁ“’ﬁa“’\ e'{'Q - Defendant
- ‘ Respondent

Acqused

CHA. . ;
" ., Appeal/Revision/Suit/Application/Petition/Case No 7 of QOQ j’ i
vl Fixed for :
-+ . [/We the undersigned do hereby nominate and appoint

; FAZAL SHAH MOHMAND, ADVOCATE HIGH COURT, PESHAWAR

- .. Mylour true and lawful attorney, for me/our in my/our name and on my/our behalf to appear
S O TP . to appear, plead, act and answer in the above Court or any appetlate
- Court or any Court to which the business is transferred in the above matter and is agreed to sign
= . and file petitions, an appeal statements, accounts, exhibits, compromise or other documents
“.. ., whatsoever, in connection with the said matier or any matter arising there from and also to apply
* 7 7 for and receive all documents or copies of documents, depositions etc and to apply for and issue
v i - summons and other writs or sub-poena and to apply for and get issued and arrest, attachment or
ST ,’5 other execution, warrants or order and to conduct any proceedings that may arise there out, and
.-+, to apply for and receive payment of any or all sums or submit for the above matter to arbitration,
“ and to employ any other legal practitioner authorizing him to exercise the powers and authorities
& here by conferred on.the Advocate wheneverhe may think fit to do so, any other lawyer may be
* “: appointed by my said Counsel to conduct the case who shail have the same powers.
U T e e ke
- *AND to do a! acts
= . whether herein specified or not, as may be proper and expedient.
' AND l/we here by agree to ratify and confirm ali lawful acts done on my/our behalf under or by
" “Ivirtue of this power or of the usual practice in such matter.

legally necessary to manage and conduct the szid casc in all respects

PROVIDED always, that l/iwe under take at time of calling of the case by the Court my/our
* - authorized agent shall inform the Advocate and make him appear in Court, if the case may be
“ dismissed in default, if it be proceeded ex-parte, the said Counsel shall not be held responsible
. for the same. All costs awarded in favor shall be the right of the Counse! or his nominee, and if

'-:iawarded against shall be payable by me/us. -

:_':: IN WITNESS, where of I/We have signed ate.......... '.: ..................... PZRRN CEPe .
;;;Tl)is...za ........... day of...... WAVIAVERV = 0. in the year. 220k, =5 (J_Q/\)

Attested and Accepted by:

Fazal Shah Mohmand

SR ‘ Advocate High Court
K " -~ OFFICE:- Cantonment Plaza, Flat, 3/B Khyber Bazar Peshawar. Cell # 0301 8804841

)

L ; Faza@@mq

Supreme Court ¢f Pakistan
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BLFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHT UNKIIWA

o PESHAWAR
" Service Appeal No. 1261/2015.
? o Ex-Constable Shamsher Alam No. 273, District Police, Mardan ,
S R et e e e e e n e et TURUT TR Appellant.
" VERSUS. .
Dlstrlct Pohce ofﬁcer Mardan & others.................. [T s Respondents.

Parawise Comments on behalf of respondents No. 01, 02 & 03 are submitted as under:-

Rcspcctfully Sheweth:
PRELIMINARY OBJECTIONS -

f 1. That the appellant has not come to this Honourable Trlbunal with clean hands
2. That the appellant has got no cause of action.
. 3. That the appellant has concealed material facts from this Honourable Trlbunal
4. Thatthe appellant is estopped by his own conduct, by law to bring the instant appeal.
5. That the present appeal is bad in its present form hence not mamtamable and liable to
be dismissed. -
6. "i hat the appeal is bad due to non~_]01nder of necessary party and mis-joinder of
\' unnecessary parties. '
7. That the instant appeal is barred by law.
REPLY ON FACTS:- :

1. Pertains to record, hence, no comments. ‘

2. Correct to the: extent of suspension and issuance of charge sheet, however, the reply
submitted was not satisfactory. _ . '

3. Incorrect. Proper departmental enquiry was conducted and all codal formalities were
complied with. Besideé, erlquiry is a secret proceeding and is kept secret Gl its
conclusion; so, the copy thereof cannot be’l}'provided to the appellant before its
completion. |

4. Correct, he,nce, no comment_s.‘

5. Correct, hence, no comments. “3

6. Incorrect. Both trre impugned orders are in accordance with law, facts and principlcs of
justice. | | | | |

REPLY ON GROUNDS:-

* A. Incorrect. Both orders are legal & in accordance with law.

B. Incorrect. There is no violation of any rules/law.

C. Incorrect. The appellant was found 1nefﬁc1ent & guilty of mlsconduct as described- by the
Inquiry Officer. _

D. Incorrect Proper Departmental Enqulry was conducted & the appellant was found guilty
there upon _ .

E. Incorrect All codal formalities have been complied with.

I. Incorrect. The '1mpugned orders are speaking one and are passed after Proper
Departmenral Enquiry. | _ | |

) G. Incorrect. There is no'mis-application-of any‘ law & the appellant was treated under

| .relev'ant Rules/Law. | | |

H. Incorrect. The appellant was awarded punishmerlt as he deserved.

o - ) - | o TR LA .



fllable to. be dlsmlssed with costs.

- L. Incorrect. The appellant, being conétable, Wwas not supposed to leave alone in the quarter.

~ Besides, the Inquiry Officer also reported his reputation of no good remarks.

b

Incorrect. The Inquiry Officer has fairly and justly inquired into the matter. |
- K. Para-1 pertains to appellant’s service record, however, rest of the Para need no, reply.
L. The respondents also seek permission of. présenting further documents etc, if any, at the

time of arguments.

PRAYER:-

~ It s, therefore prayed that the appeal of the appellant being dev01d of merlts is

A ‘e ral otPohcc,
Mardan Region-I, Mardan.
(Respondent No. 01)

AN

District Police Officer, -
: ‘Mardan.
) (Respondent No. 02)
¢




v ! v
" OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
. " N[O FOQmDA-PR19TS,
pated___/ £ —5' ~  nwis
DISCIPLINARY ACTION UNB iR KPK i’(;] lCE RULES - 1975
i, Gul Afzal Khan .)Mruf[ Police Officer, Mardan as compeient
authority am of the opinion that Constable Sh.:m sher Alam MNo. 273, rendered himsell hable to
be proceeded against as hie committed the folloy. fn.gj acts/omission within the meaning of section-,
02 (m) of KPK Police Rules 1975. .
; g
SlAlLMLI\l OF Al Ll (:AllO'\L% .
That Constable Shamshor Alam No. 273, while posted at Guard Bangla
DIG Mardan, is hereby ;Slaced under suspensica and closéd to Police Lines with imrediate
effect due to his illegal activities and in—efﬁciénc;-‘. . "

- . For the purpose of scrutinizing thc, conduct of the said official with
1cluu1c,c to the abovc ailcgmons Shamraiz Kian DSP/City Mardan is appointed as anuuy
Officer. .

. The -enquiry officer shxii conduci proceedings in accordance with
pnowmons of Police Rulcs 1975 'and shall provids xmsondbl- opportunity ot defense and hearing
+ to the accused olllcsai record its findings and make within tweaty five (25) days of the receipt of |
tilis order. lecommendation as to pumshmcnl 01 other appropriate action against the accused
ofﬁcer. ‘ : 1 -
4. The accused ofticer shall join the proceedings on the date, time and
pmce fixed by the Enquiry Officer.
|
(GUL AFZAJAL f‘
Disjrict Police Officer,
/- Mardan
OFFICE OF THE DISTRICT ?OLICE OFFiCER, MARDMAN
No. __/D 5@/1( dated Mardan the / 0 —8 - /2015,
Copy of above is forwarded to the:
AN
‘*"‘" 1. DSP/City Mardan foriinttiating -proceedings against the accused
i _ : official / Officer namely Consmb!u shamsher Alam No. 273, under
(\L-’ Police Rules, 1975. :
\ "‘71_2 2. Constable Shamsher Alam No. 273, with the directions to appear
*\% v before the Enquiry Uthcu on the date. time and place fixed by the

enquiry officer for tizs- ;nupose ‘of eaquiry proceedings.

sokolokok PR stk ksl
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£ RULES 1975

Mardan as competent authority

3, Gul Afzal Khan District Police Ofticer,
Sh'lmshcr Alam No. 2’715, as follows. _
Rangla DIG Marda

¢ due to Your illega

ge you Constable
n, is hereby

|

hereby char
ou constable, while posted at Guard
ension and closed 10 Police Lines

deparlmcmal

That y
with immediate effec

placed under susp
jes and in- -efficiency
This amounts 0 g1

undL Sl on your p:ut warranting

K Pohce Rules 1975.°
ct under section.
y of the penalties e

a}ctivu
gve misc

4(1) (a)'fo‘.‘:the KP

I T A R
N O ERATO e P T

deﬁned n sectm ;
0 Ginof .

By reason of the above, you appear to be
has rendergd youl

© the KPK Police Rules 1975 and
as specified in section - 04 (ya kb of the: ,md Rulcs
(o submit ¥

2 ouxlty of miscondu
self 1iable to all or an

d(llOIl (10311’151 you, a8

-

o

our wnttm defense within geven days of the

You are therefore, directed-
roe sheet t0 the enquiry ©

Ny, should 1emh t
sumc: 4 that you hav

sfficer.
o the enquny ofhce
e no defense 10 put-i

¢ within the speciﬁ_ea

1ece1pt of this cha
in and in that

itten defence if ar
ich, 1t shall be pre
all follow ag,m‘

e heard in person.

-3 . Your Wr

| penod failing whi
-parte action sh
you desired to b

case, anex 5t you.

4. Intimate whethe?

(GUL AFZAL
District Police Ofﬁccr,

(J/ Mardan.
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“NQUIRY REPORT OF LHC SHAMSHiF" ALAM NO. 237.

~Jhe Undersigned was deputed to cov stict Enqu:rw of Constable Shamsher Alam
v[\I:) 273, by the Worthy Dlstrict Pohce BOfficér Mardan through office Letter

No.1030/R/D.A.P.R/1975, Dated 10/08/2,Q15.

BRIEF FACTS.
That Constable Shamsher Alam No.Z73, while posted at Guard Bangla DIG

-y

Mardan,. is hereby placed under suspension and closed to Police Line with
immediate effect due to his hlegal ac:'flwtt zs and in- efﬂmency
PROCEEDINGS.

The proceedings cf the enquiry have' besn congiucte’d strictly in accordance with
the NWFP Police Rules 1975. : .
S I'ATEMENT OF LHC SHAMSHIR ALﬁM NO 237. e i

~

The alleged LHC was summoned to appear before the undersigned and record his
statement thus he appeared and heard in person wherein his statement was
recorded, which is attached herewith fcr your kind perusal please.

SECRET INVESTIGATION/ INFORMA“"ION

Besides this the undersrgned conch/cied secret investigation, to get actual

4 fdcts, where it was transpired that tr alleged LHC has blood enmity, and it is

out of sense that despite having en?r'rty he is living alone in a quarter where

families are residing in nearby gua:ters. It is also came into the notice that
other women are visiting in his quaiier which create doubt. This quarter is far

only ten yards from PS city, bu§ why the alleged LHC is not keeping

lities are avaiiable. The alleged LHC is
'Guard Commander in the office of Worthy Reg:on Police Chief where also all

facmty available and safe place foi &im. Therefore he was found guilty.

bONCLUSlON.

The unders:gned has reached te the ¢ snclusion, that if agreed, the anieged LHC

may be glven majO! pumshment plea« &

3 No. 1323 /S 2 :
1 Dt : 24-08- 2015
4 : D f’ S 2eun Deputy Super inten uzt of Police,

o City Circle, Mardan
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POLICE DEPARTMENT ' L o - 'MARDAN DISTRICT:

'ORDER

My this order will dlSpO s of the departmental 1nqu1ry, whlch 1s conducted
iﬁg‘" whrle posted at Guard Bangla DIG Mardan.

d to Pohce Lrnes w;th 1mmed1ate effeet due to nhrs

agamst Constable Shamsher- Alam No.

hereby placed under suspensron and close
efficiency. Hrs this attr ~1de adversely reﬂected on hlS perfomrance, whrle

111ega1 actwltles and-in-
duct on hrs part a'

drscharge hrs ofﬁcral duty which is an mdu 1p11ne act and grass mrscon

deﬁned in rule 2(111) of Police Rules 1975. : S . 1
In this connection, Co’ustable Shamsher ‘Alam No.-23% were 1ssue

ce Nos. 1030/K, f‘ated 10.08.2015 and also proceeded agaaps
iz Khan Jf)SP/Crty Mardan, who after fulﬁllmg necessar

gned vide- hrs ofﬁce endorsements Nos. 1323/%1

charge sheets v1de this offi
departmentally through the Shamzra
process, subrnitted ‘his findings to the undcr i

dated 24. 08. 2015 as the allegations have beeri estabhshed agamst h1m and recommended him for

i

major pumshment. - : L .
‘ ) =

" The undersrgned a%r d wrth the ﬁndlngs of enqulry otﬁcer and t

alleged Constable Sbamsher Alam No. %‘ "y 18- hereby drsmrssed from servrce n exerclse of

the power vested in me under the above auote i rules

t

Order announced

OBNo .3 E ‘ ' -
Dated _& w05 N é‘

: (Gul Afz :
District Police Offi cer,
?) Mardan.

No 714 69 ﬂ datedMardanthe ;5 28 /2015

~ Copy for mformat oit Ll'ld necessary action to:-

The Deputy Inspector Gener " of Police Mardan Regron 1, Mardan

The S.P Operations, Mardat:
The DSP/HQrs Mardan. .-

The Pay Officer (DPO) Ma b,
The E.C (DPO) Mardan.

The OASI (DPO) Mardan.
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ORDER.

This order will dxspom_-‘ ff the upp‘,a‘ nre'erred by hx- Constaaxe Shamsher
ardan District Police ag: mst the ord(r of District Police Officer,

]wrem he was dismissed from service v1de A.stnct Poh
28.08.2015.

,

M"»m No. 273 of M Mardan,

folcer, Mardan OB No: 1493 dated

W

Brief facts of the casi’ are thal {.- -while posted at Guard Bangla.
Wortliy DIG/Mardan placed .under susp: nsion anr‘, w.osed to Police Lmes due to his

i“eoal activities and 1neff1clency His this a titude adva wely reflected on hiS performance

while discharging his official duty which i . an indiseipii

% his” paxt therefore he was recommended tHr departm

ne act and groas misconduct on

‘rtal action. In this connection he

was charge sheeted and algo proceede 1 against iepartmentally through Deputy

Superintendent of Police City, Mardan who 1fter tulfiftivg

5 necessary process submitted his
findings to letrlCt Police Officer, Mardan : 5 the a!

e g s e

’egaum have been established against
: hlm and’ recommended for., Major purushr ent. At

or ‘”‘"LUSH.I of servme Tecord District
Poit

ce Officer Mardan agreed with the 1ndlngs

¥ mqulry OJflcer and the alleged
vorxstable was dismissed from service.
E"E'

I have perused the rec rd and a'so ‘heard . the
' \oom held in this office on 16,99, 2015. He ailed to ]usi

f appellant in Orderly
: .fy his innocence and could not

, d\:ance any cogent reasons in his deferce. 1 erefore, [; w{UHAMMAD SAEED Deputy
spéctor General of Police, Mardan Region- Marda. i~ -
[‘ por: me reject the appea] not interfere in t e order pq.,,

i us the appeal is filed.

xeicise of tie powers conferred

ed by the chmpetent authority,

P ?DERZANNOUNCED. -
- e —— e . :!'
.. i § 4

MU WD/SA} ED)PSPp

Oeputy Inspector Genetral of Police,
Mard st Region-, Maldanh/

."}\-, ’-éci; S D ?”— } !
Mo, _ & /E ated Mardan the___ - ;,_/2015
. ; Copy to letrlct Police Of icer, Mczl'%
a tios w/ r to his office Memo: No 997/ LB da
Eh rewi

2 for mformahon and necessary

>d (04.09. "015 His « serwce record 1s returned

/M§/)(a’/[°; (Cfu(

-‘.—-“—"“--— -

P afacdion

th for record in your ofﬂce » m

(&i'nl&)
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKIIlUNKHWA
. PESHAWAR.

Service Appeal No. 1261/2015.

Ex-Constable Shamsher Alam No. 273, District ‘PoliCe, Mardan

R T PO E PR TT P PO PRI Appellant.

B B - VERSUS ' '

Dlstnct Pohceﬁofﬁcer Mardan & others............. SRR VPRI Respondents.
gw'

‘ We the respondents do hereby declare and solemnly affirm on
oath that the contents of the Para-wise comments in the serv1ce appeal cited as subject are true
and correct to the best of our knowledge and belief and nothlng has been concealed ﬁom this

Honourable Tribunal.

ncral of Police,
#op-I, Mardan.
" (Respondent No. 01)

District Police Officer,
: \ ‘Mardan,
(z(), (Respondent No. 02)
/



. BEFORE THE HONOURABLF SERVICE TRIBUNAL KHYBER PAKIITUNKIIWA,
L : s PESHAWAR :
' Service Appeal No. 1261/2015

Ex- Constable Shamsher Alam No. 273 District Police, Mardan
................ ORI { oo 1! I F:1 ¢
Y ' VERSUS.

District Pohce ofﬁcer Mardan & Others......oooooeieeiiiiiii e Respondents.

~ AUTHORITY LETTER.

Mr. Muhammad Shaﬁq Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa Peshawar in
the above captioned service appeal on behalf of the respondents. He is-also authorized to submit
all required .doéuments"and- feplies etc. as representative of the respondents through the Addl:

Adyocate Gerierlal/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Inspector Géner
Khyber Pakht wa, Peshawar.
(Respondent No. 03)

Dy Inspwtorf(}pgcral of Pollce,
ﬁ/%d 11 eglml-l Mardan.

IRV S ‘ S (Respondent No. 01)

‘District Police Officer,
. Mardan. '
) (Respondent No. 02) -
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SEFORE THE SERVICE TRIBUNAL KPK PESHAWAR.

Service Appeal No 1261/2015.

Shamsher AlaM.....ceereesesersmeemeeneserersssessesses reten et e e st esnernaresaeas Appellant.

DPO & OtherS..cceersvescuerermsassasssssssessessasssssessessasens reserasassnsennassnnns Respondents

REPLICATION ON BEHALF OF THE APPELLANT.
REPLY TO PRELIMINARY OBJECTIONS.

All the preliminary objections raised by the respondents are incorrect and
as such Adenie'd_. Instant appeal is not bad in law and its present form, appellant
has come to this honorable Tribunal with clean hands, he has got a valid cause of
action and he has concealed nothing from this honorable Tribunal. Instant appeal
is not barred by law, in which all necessary parties have been imp leaded, and the
appellant is not stopped by his condupt to bring instant appeal.

REPLY TO FACTS/GROUNDS.

Comments of the respondents are full of contradictions and are based on
malafide. Respondents have failed to show that the appellant did anything that

~ would amount to misconduct. The comments amount to admissions on part of

the respondents, as they have failed to deny the plea of the appellant.
Respondents have failed to prove that proper inquiry/procedure has been
conducted and that show cause notice was communicated to the appellant. The
appellant is involved in blood enmity as has not denied by the respondents. The
action against the appellant has been taken on the basis of secret information
having no source to be proved. Even during entire service career of nineteen
years, no complaint of involvement in immoral and illegal activities was ever
alleged, as such the action in unfounded and unsubstantiated. The punishment
awarded to the appellant is thus maintainable in the eyes of law and liable to be .

set aside on this score alone. Respondents have also admitted that the appellant




&u\y’
~ was not prowded the opportumty of personal hearmg and the orders are as such
\
|

void and unfounded.

In the circumstances the appéllan't has been punished without any omission
or commission on his part and he has not committed any misconduct. Even living
‘alone in the quarter is not an offence/misconduct and thus the appellant has
been punished for no fault. Respondents have failed to substantiate their version
and bring anything on record in support of their version; as such the impugned
orders are not maintainable in the' eyes of law and liable to be set aside.

It is therefore prayed that appeal of the appellant may kindly be accepted
" as prayed for in the heading of the appeal . M?%g(

Dated:- -07-2016 ' Appellant

Through | jgi | |
. Fazal Sha ohmand

' | Advocate Peshawar
AFFIDAVIT

l, Shamsher Alam Ex Constable No 273 District Police Mardan (The Appellaht), do ..

hereby solemnly affirm and declare on oath that the contents of this Replication

are true and correct to the best of my knowledge and bellef and nothing has been
concealed from this honorable Tribunal.

| éf&w@ér%tw-
dentified by | ’. DEPONENT

Fazm mand

Advocate Peshawar.




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR.

Service Appeal No 1261/2015.

- Shamsher Alam ........................ dotraseesesesunnnanssesensores ,;;,:....Appellant

- 'DPO & Others.iisiseesrsssescssesenseneas reepsessessssssssossossssssis! Respondents

REPLICATION ON BEHALF OF THE APPELLANT

- REPLY TO PRELIMINARY OBJECTION S.

All the prellmmary objectlons raised by the responderﬁé are incorrect and

~ as such denied. Instant appeal is not bad in law and its present form, appellant
has come to this honorable Tribunal with clean hands, he has got a valid cause of
- action and he has concealed nothing from this honorable Tribunal. Instant appeal

is not barred by law, in which all neceséary parties have beerﬁmp leaded, and the
appellant is not stopped by his conduct to brmg instant appeal

REPLY TO FACTS/GROUN DS

_ Comments of the respondents are full of contradictions and are based on
malafide. Respondents have failed to show that the appellant did anything that

would amotunt to misconduct. ‘The comments amount to admissions on part of
the respondents, as they have failed to deny the plea of the appellant.

- Respondents have failed to prove t.ha:t*- proper inquiry/procedure has been
- conducted and that show cause notice was communicated to.the appellant. The

appellant is involved in blood enmity as has not denied by the respondents. The

~ action against the appellant has been taken on the basis of secret information

having no source to be proved. Even during entire service career of nineteen
years, no complaint of involvement in immoral and illegal ‘activities was ever
alleged, as such the action in unfounded and unsubstantiated. The punishment

~awarded to the appellant-is thus maintainable in the eyes of law and liable to be

set aside on this score alone. Respondents have also admitted ‘that the appellant



" Fazal Shah Mohmand

1

was not provided the opportumty of personal hearing and the orders are as such

: vo:d and unfounded.

In the circumstances the appellant 'has been punished without any omission
or commission on his part and he has hot, cemmitted any misconduct. Even living
alone in the quarter is not an offence/mlsconduct and thus the appellant has
been punished for no fault. Respondents have failed to substantaate their version
and bring anything on record in support of thelr version; as-such the impugned -

_orders are not maintainable in the eyes of law and liable to be set aside.

It is therefore prayed that appeal of the appellant may klndly be accepted

as prayed for in the heading of the appeal

~ Dated:- -07-2016 - ~Appellant

' Throqgh

| Fazai Shah Mohmand
) Advo«:ate Peshawar
AFFIDAVIT

I, Shamsher Alam Ex Constable No 273 'Dis.'trict Police Marde'n‘ (The Appellant), do
hereby solemnly affirm and declare on oath that the contents of this Replication

. are true and correct to the best of my knowledge and behef and nothmg has been
concealed from thts honorable Tribunal. k

 Identified by | o DEPONENT

Advocate Peshawar.




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No._ 1895 /ST  °  Dated _14 /11/ 2016
|
. TO .
' The D.P.O,
Mardan.
Subject: - JUDGMENT

I am directed to forward herewitlh a certlﬁed copy of Judgement dated
7.11 .2016 passed by this Tribunal on the above subject for strict compliance.

Encl: As above \ . | .
REGISTRAR =~ =
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.




