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/:•15.09.2022 Appellant present in person.

Kabir Ullah Khattak, learned Additional Advocate 

General for respondents present.
•

Reply on behalf of respondents No. 1 & 2 had already 

been submitted. Today respondents No. 3 to 5 submitted 

which is placed on file. A copy of the same is handed over to 

the appellant. Adjourned. To come up for rejoinder, if any, 
and arguments on 28.11.2022 before D.B.

t
(FareehaT>aul) 
Member (E)

(Rozina Rehman) 
Member (J)

>? II

-to 77^

07.02.2023 Junior to counsel for the appellant present. Muhammad
ii'a.ri.

Adeel But, Learned Additional Advocate General for the

respondents present.

Former made a request for adjournment: on the ground

that learned counsel for the appellant is busy before Hon’ble

Peshawar High Court, Peshawar. Adjourned. To come up for

. arguments on 10.05.2023 before D.B.

(Faree 
Member (E)

(Rozina Rehman) 
Member (J)
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Due to retirement of the Worthy Chairman, the Tribunal is- 

defunct; therefore, case is adjourned to 18.05.2022 for the 

same as before.

04.02.2022

Junior of counsel for the appellant present. Mr. Hussain Akbar 

Assistant alongwith Mr. Muhammad Rasheed, Deputy District 

Attorney for official respondents No.1 & 2 present. Private 

respondents No.3 to 5 in person present.

Representative of official respondents No.1 & 2 submitted 

reply/comments. Copy of the same was handed over to junior of 

learned counsel for the appellant while private respondents No.3 to 

5 requested for time to submit reply/comments; granted with 

direction to furnish the same within 10 days in office, failing which, 

their right for submission of comments shall be deemed as struck 

off. To come up for rejoinder, if any, as well as arguments on 

18.07.2022 before the D.B.

18.05.2022

rf (Saf^-Ud-Din) 
Member (J)

(Rozina Rehman) 
Member (J)

Due to non-availability of Bench, case is adjourned to 
15.09.2022 for the same as before.

- 18.07.2022

^-Reader

,
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" M Counsel for the appellant present. Preliminary arguments have27.10.2021
■■

■•f

■ ./ been heard.

This appeal has been submitted with an objection of the office as02.

to joinder of the appellants in one appeal with reply of the counsel for the

appellant that he will assist the court on the point of objection. As

concerned the office objection that it is the requirement of Sub-Rule-(2) of

Rule-3 of the Appeal Rules 1986 that every civil servants shall prefer the

appeal separately and the appellant were asked to file the appeal

separately; there is no second opinion in view of plain reading of Sub-rule-

(2) of Rule-3 of the Civil Servants (Appeal Rules 1986), as far as

requirement of separate departmental appeal against the order of the

competent authority affecting more than one civil servants is concerned.

In the present case, the appellants as against the said manner of filing

separate appeals have preferred joint departmental appeal to the

Cpmmissioner Mardan being the next higher authority and then service 

appeal has also been preferred jointly by a group of seven appellants. 

Before drawing any inference against the appellants on non-compliance of •'

Sub-Rule-(2) of Rule-3 in its letter and spirit, the foremost question for

determination is whether the requirement of said rules is mandatory or

directory. Obviously, there is no dearth of literature bn subject of the

interpretation of statutes which provides various tests to determine

whether a particular provision of statute is "mandatory" or "directory" in

nature. There is an interpretation that the statutory provision if specifying

that a certain provision is to be carried out in the prescribed manner and

no other manner, would be mandatory even if no penalty has been

provided. The use of the word "shall" and "negative" or "positive"

language ^pf the provision is generally seen as strong and ultimate
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indicator of the fact that the intention of the legislature 'was to make rules

mandatory. However, it is a well settled view that no hard and fast rule

can be laid down as a final criterion to know whether provision is

"directory" or "mandatory" in nature. Non compliance with a mandatory

provision is fatal while non compliance of directory provision is not fatal. It

is axiomatic that generally, the statutory provisions that do not relate to

the essence of the thing to be done, and as to which compliance is a

matter of convenience rather than a substance, are directory; while

provision which relate to the essence of a thing to be done i.e matter of

substance, are mandatory. When we take the provision of Sub-Rule-(2) of

Rule-3 on the touch stone of Its essence, it is not difficult to find that it

relates to a form of departmental appeal while the provisions under Sub-

Rule-(l) of Rule-3 in their essence relate to the Substance of the appeal.

In the case of the appellants; their grievance relates to the seniority list of

Junior Clerks of Deputy Commissioner Office Mardan issued on 28.06.2021

and they are collectively aggrieved from the seniority position allotted to

the private respondents without any inter-se clash of interest of the

appellants. The departmental appeal has been signed by every appellant

individually. Therefore, non-compliance with Sub-Rule (2) of Rule-3 of the

appeal rules 1986 is not fatal merely on account of its form.

03. As far as filing of single appeal by the appellants forming a group is

concerned, it needs determination In light of provision of the Khyber

Pakhtunkhwa Service Tribunal Rule 1974, and on analogy of provisions of

Civil Procedure Code. Rule-6 of Service Tribunal Act provides procedure

for preferring of appeal including the form of the appeal. Among other

requirements in relation to memorandum of appeal provided under Rule- 
. i

6, it is also required that memorandum of appeal shall be signed by the
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appellant. The meirtorandum of appeal in the present case is signed by all 

the appellants individually. Therefore, the said requirement of the rules

has been fulfilled.

04. This Tribunal, within meaning of Sub Section (2) of the Section-7 of 

the Khyber Pakhtunkhwa Service Tribunal Act, 1974 is deemed as a civil 

court with powers as vested in such court under the code of Civil 

Procedure, 1908. As envisaged by Rule-1 of Order-I of CPC, all persons 

may be joined in one suit as plaintiffs in whom any right to relief in 

respect of or arising out of the same act or transaction or series of acts or 

transactions is alleged to exist, whether jointly or severally or in 

alternative, where, if such persons brought separate suits, any common 

question of law or fact would arise. Taking the case of appellants on

analogy of said rules, joinder of the appellants in this single appeal is not 

bad as far as the impugned transaction (seniority list) is concerned. If the

appellants have brought separate appeals, they because of common

question of law and fact would have been clubbed for hearing and

disposal by a single judgment. Despite filing of appeal jointly by the

appellant, the Tribunal having the power of a civil court is competent to

exercise jurisdiction under Rule-2 of Order-I of CPC to pass order for

separation of appeals or make such other order as may be expedient. The

Tribunal has also got inherent powers under Rule-27 of the Khyber

Pakhtunkhwa Service Tribunal Rules 1974 to make such orders as may be

necessary for the ends of justice or to prevent the abuse of process of the

Tribunal.

Fortified by the foregoing reasons, the present appeal is held as 

validly preferred by the appellant together, when the impugned 'sehidrity

05.
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A list and question of law and facts likely to arise, in connection therewith 

are common. The office objection is overruled. This appeal is admitted for
I

regular hearing subject to all just legal objections. The appellant is 

directed to deposit security and process fee within 10 days. Thereafter, 

notices be issued to the respondents for submission of written 

reply/comments in office within 10 days after receipt of notices, positively. 

If the written reply/comments are not submitted within the stipulated 

time, or extension of time is not sought through written application with 

sufficient cause, the office shall submit the file with'a report of non-

1

before the D.B.compliance. File to come up for arguments on 04.02.2022

Ctwman

■
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Form-A

FORMOF ORDERSHEET
Court of

72021Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

As per direction of the Worthy Chairman this case may 

be entered in the Institution Register and put to the S. Bench for 

preliminary hearing and office objection on

05/10/20211

•i.;I

REGISTRAR w
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f
initially the present in complete appeal was filed in respect of only one appellant namely Bashir

returned to the counsel for the appellant for its completion . Today theAhmad on 10.09.2021, which was . r
counsel for appellant resubmitted the appeal with adding six others appellants in the present memo of; 
appeal, that is joint appeal of seven civil servants, which is returned again to the counsel for appellants, 
so that to remove the following deficiencies/objections and resubmit the same within 15 days.

. 3 & 4 are incomplete which may be/l) Addresses of appellants and respondents
completed according the KhyberPakhtunkhwa Service Tribunal .rule.s-^1974;

2- Merhorandum of appeals may be got signed by the appellants, i--
3- Copies of rejection orders of departmental appeal dated 12.8.2021 in respect o 

appellant no.l and 3 to 7 are' not attached with the appeal which may be placed

4- Copy of ;Uniority list dated 28.6.2021 is illegible which may be replaced by

SS-2 oTrulT-S of the appeal rules 1986 requires that every civil servant shall 

" prefer^he appeal separately/individually therefore, the appeal of the seven civil

servant be filed separately/individually. ,
6- Three copies/sets of the appeal along with annexures i.e. complete in,all respect for 

for each respondent in each appeal may also be submitted.

no

on

Tribunal and one

ys.T,No

Dt. %% / ^ /2021

AAJliRegistrar
Khyber Pakhtunkhwa 

Service Tribunal
Peshawar.

Mr. All Azim AfridI Adv. Peshawar,

9JL1\ )

Vx—^

Mb • J.

--------- -(3
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■The appeal of Mr. Bashir Ahmad Junior Clerk office of the DC Mardan received today i.e. 

on 10.09.2021 is incomplete on the following score which is returned to the counsel foXthe 
appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.
2^Affidavit may be got attested by the Oath Commissioner.
3,^Certificate be given to the effect that the appellant has not been filed any service 

^appeal earlier on the subject matter before this Tribunal.
4- Memorandum of appeal may be got signed by the appellant.
5- Approved file cover is not used.
(f) Sub-rule-4 of rule-6 of the Khyber Pakhtunkhwa Service Tribunal rules 1974 requires 

that every civil servant to whom the relief claimed may affect, shall also be shown as 
respondent. Therefore, necessary party may be made in the heading of appeal.

(y Copy of impugned seniority list is not attached with the appeal which may be placed 

on it.
8- Copy of departmental appeal and its rejection order are not attached with the 

appeal which may be placed on it.
9- Annexures referred to in the memo of appeal are not attached with the appeal 

which may be plated on it.
10“ Three copies/sets.of the appeal along with annexures i.e. complete in all respect for 

Tribunal and one for each respondent may also be submitted with the appeal.

No. ys.T,

Dt. /p /2Q21 /

<\X/
REGISTRAR <

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.

Mr. AM Azim Afridi Adv. Pesh.

Khyber PnVhtukSn-vc 
.Service ’Vrlhu.-ini;

76L>isiry Nu.

<^1X

si--
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BEFORE THE SERVICE TRIBUNAL KP. PggHAWAP
Service Appeal No /2021

Bashir Ahmad

..Appellant

Versus

Commissioner Mardan &. Others

Respondent(s)
INDEX

4JN0
V. f

Particulars^.̂

. •»
Page
No;-

i ■ •j.- •>t?
4. 4*

1. Service Appeal with Affidavit

2. Memo of Address of Parties
%

3. Copy of the office order dated 
23.02;2020 is annexed as Annexure
"A"

\\^\U
4. Copy of the order dated 01.03.2021 is 

annexed as Annexure "B"

5. Copy of the departmental appeal 
along-with relevant documents are 
annexed as Annexure "C"

6. Vakalatnama
%0

iAppellant^ ^A■1^AThrough rv'U
Ali Azim Afridi 

Advocate High Court 

Contact # 0333-9555000

k
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BEFORE THE SERVICE TRIBUNAL KP. PESHAWAR
Service Appeal No./52y2021

1. Bashir Ahmad
2. Waheed-ur-Rehman

S.Aftab Badshah

4. Muhammad Islam

5. Zaheer Ahmad

6. Muhammad Javed

7. Muhammad Dawood Junior Clerk(s) Office of the Deputy 

Commissioner, Mardan

Appellant

Versus

1. Commissioner Mardan Division, Mardan
2. Deputy Commissioner, Mardan
3. Khalid Khan
4. Hameed Ullah
5. Muhammad Ayaz Junior Clerk(s) Office of the Deputy 

Commissioner, Mardan
r

Respondent(s)

APPEAL UNDER SECTION 4 OF THE KP

SERVICE TRIBUNAL ACT. 1974: AGAINST
THE IMPUGNED ORDER DATED
12.08.2021 GIVEN THE SENIORITY LIST

OF JUNIOR CLERKS DATED 28.06.2021

ISSUED IN PURSUANCE OF ORDER DATED
01.03.2021: AFFECTING INTER-SF
SENIORITY INSOFAR APPELLANTfS^:

BY RECORD:discountenanced

CONTRARY TO LAW AND JURISPRUDENCE
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BEFORE THE SERVICE TRIBUNAL KP. PESHAWAR
Service Appeal No. /2021

Bashir Ahmad Junior Clerk, Office of the Deputy 

Commissioner, Mardan
Appellant

Versus
liiiir-y

1. Commissioner Mardan Division, Mardan
2. Deputy Commissioner, Mardan

Im

Respondent(s)

APPEAL UNDER SECTION 4 OF THE KP
SERVICE TRIBUNAL ACT. 1974
IMPUGNING THEREIN THE ORDER DATED

12.08.2021 IN PURSUANCE OF
t SENIORITY LIST ISSUED IN THE ;

WHEREIN ENTRIES MADE INSFOAR
APPELLANT ARE DISCOUNTENANCED BY
RECORD; CONTRARY TO THE LAW AND

10 ^ Sheweth,

JURISPRUDENCE

1. That the Constitution of Islamic Republic of Pakistan aims at 

protecting civil servants In order to ensure smooth running
of affairs of the Government and Institutions so as to benefit
the public citizenry.

2. The Constitution of Islamic Republic of Pakistan equally 

beshields civil servants from being treated otherwise than in 

accordance with law.

In Sheikh Riaz-ul-Haq's CaseS
"Admittedly, civil servants being citizens of Pakistan have

it was held that.

^ PLD 2013 SC 501
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Respectfully Sheweth,

1. That the Constitution of Islamic Republic of Pakistan aims at 

protecting civil servants in order to ensure smooth running 

of affairs of the Government and Institutions so as to benefit 

the public citizenry.
2. The Constitution of Islamic Republic of Pakistan equally 

beshields civil servants from being treated otherwise than in 

accordance with law.
In Sheikh Riaz-ul-Haq's CaseV it was held that,
"Admittedly, civil servants being citizens of Pakistan have 

fundamental rights including the right to access to justice as 

envisaged under Article 9 of the Constitution".

3. That the Constitution of Islamic Republic of Pakistan evenly 

emphasizes on equality for the citizens; by the citizens; 

aimed at underpinning rule of law.
ON FACTS

4. That the appellant(s) are serving as Junior Clerk(s) in 

Deputy Commissioner Office, Mardan on regular basis.
5. That during the course of interregnum; seniority list was 

issued vide office order No. 320/DC(M)/EA-35 dated 

23.02.2020; determining the placement of appellant(s). 

(Copy of the office order dated 23.02.2020 is annexed 

as Annexure "A")
6. That given the said seniority list the respondent No. 3 and 4 

were placed at serial No. 9 and 10; floating on the surface of 

record.
7. That for the sake of brevity and information; the respondent 

No.3 and 4 questioned the seniority list in shape of appeal; 
which plea put forth was accepted vide order dated

‘PLD 2013 sc 501
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E. That carte-blanche exercise of power; abdicates the weli- 

entrenched principle of "structured discretion".

F- That the purported omission(s) on the part of 

respondent(s); itself speaks volumes engraving danger to
the notion of good governance, hence requires interference 

of the Hon'bie Court.

In Qaiser Iqbal's Case^ it was held that, "Rule of Law 

meant supremacy of law as opposed to arbitrary authority of 

Government; said supremacy guaranteed three 

concepts; first, the absence of arbitrary power; second, 
equality before law and third the rights of a citizen"

G-That it is cardinai principle of law and justice that what 

cannot be done directly cannot be done indirectly."^

H-That public functionary has to reinforce good governance, 

observe rules strictly and adhere to rule of law in public 

service; public functionaries were not obliged to follow illegal 
orders of higher authorities^.

the

I- That "Expressio Unis Est Exclusio Alterius", commanding that 

when law requires a thing to be done in particular manner 

then, it should be done in that manner as anything done in 

conflict of the command of law shall be unlawful being 

prohibited.

J- That "Ignorantia juris non excusat", commanding that 

ignorance of the law excuses not.

^ 2018 PLD Lahore 34 

PLD 1993 SC 473 at Page 687 

^ 2015 SCMR 456; PLO 2013 SC 195
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K.That further necessary grounds will be raised during the 

course of arguments.

PRAYER4-
It is therefore humbly prayed that on acceptance of this 

Service Appeal: -

l.The Impugned Order dated 12.08.2021 given the
seniority list of junior clerks dated 28.06.2021 issued in
pursuance of order dated 01.03.2021; affecting the order 

of placement insofar appellant(s) may please be set-at- 

naught along-with consequential benefits for securing the 

ends of justice.

2. Any such order be passed which this Hon'ble Tribunal 
deems fit and appropriate as the circumstances 

require for determination of the subject at hand.
may

Appellant
Through

AN Azim Afridi

Advocate High Court 

Contact # 0333-9555000

i
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BEFORE THE SERVICE TRIBUNAL KP. PESHAWAR
Service Appeal No. /2021

Bashir Ahmad

Appellant

Versus

Commissioner Mardan & Others

Respondent(s)

AFFIDAVIT

I, Bashir Ahmad Junior Clerk, Office of the Deputy 

Commissioner Mardan, appellant do hereby on oath affirm and 

declare that the contents of the Service Appeal are true and 

correct to the best of my knowledge, belief and nothing has been 

concealed therefrom the Hon'ble Tribunal.

: '145
Deponent
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BEFORE THE SERVICE TRIBUNAL KP, PESHAWAR
Service Appeal No. /2021

Bashir Ahmad

Appellant

Versus

Commissioner Mardan & Others

Respondent(s)
MEMO OF ADDRESS OF PARTIES

Appellant

1. Bashir Ahmad
2. Waheed-ur-Rehman
3. Aftab Badshah
4. Muhammad Isiam
5. Zaheer Ahmad
6. Muhammad Javed

7. Muhammad Dawood Junior Cleri<(s) Office of the Deputy 

Commissioner, Mardan

Respondentfs'i

1. Commissioner Mardan Division, Mardan
2. Deputy Commissioner, Mardan
3. Khaiid Khan

Hameed Uliah Junior Clerk(s) Office of the Deputy 

Commissioner, Mardan
4.

r
/

Appellant
Through

Ali Azim Afridi 

Advocate High Court 

Contact # 0333-9555000
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OFFICE OF THE DEPUTY COMMISSIONER. MARDAN
FINAL SENQRITY list of junior clerk (BPS-11), working in deputy commissioner office MARDAN STOOD OM 3M2-2020.
S.No Name of official FatheT's Name Date of. Qualification Date of entry 

•into govt, 
servke

Date of promotion 
/appointment against 
the present post

Method of 
recruitment

Remarks - IBirth §

§
O

1 Waheed-ur-Rehman ' Miraj-Ur-Rehman 15-04-1983 08-02-2011FA 08-02-2011 Initial ' i
2 Bashir Ahmad Zarif Gul 08-02-1967 FA 27-11-1990 18-08-2011 fly Promotion

■ I3 ZaheerAhmad Zahoor Ahmad 25-03-1964. FA 27-09-2008 26-09-2011 . fly Promotion
4. Muhammad Isjam Fatal Karim 13-02-1984 BA 10-06-2009 16-01-2014 initial Adjusted as J/C in DC office on 16-01-2014
S Muhammad Dawood Sulaiman 23-03-1989 BA 08-08-2016 08-08-2016 • initial-
6 Aftab Badshah Fazal Badshah 01-04-1994 BS4 08-08-2016 08-08-2016 initial Deceased son quota 

Deceased son quota
7 Muhammad Javed ItbarGul 20-10-1970 ssc 01-11-1993 07-09-2016 By Promotion
8 Shahzeb AurangZeb 04-07-1985 BA 29-06-2017 29-06-2016 Initial - Deceased son quota

Adjusted as J/C from L6&RDD Depdt: In 
pursuance ofjudgment of KPK ST •
Adjusted as J/C from Ed Depdt: in pursuance of 
Judgment of KPK ST. Promotion to J/C is 23-04- 
2001

9 Hamid Ullah Saeed Uliah 04-05-1966 BA 21-03-1993 27-09-2018 - Initial
10 Khaiid Khan Sr Hayat Khan 15-03-1969 SSC 03-11-1991 27-09-2018 fly promotion

11 Zubair Ahmad Anwar Khan 01-01-1987 DAE 27-09-2018 27-09-2018 Initial
12 Imad Masood Khan 01-03-1987 SSC 08-04-2006 27-09-2018 By promotion
13 Muhammad Arshid Fazal-Ur-Rehman 01-02-1989 MS 03-01-2019 03-01-2019 Injtial
14 Khaiid Jr GulZada 08-03-1991 MA 03-01-2019 03-01-2019 Initial
IS Ghareeb Ullah KhanBadshah 11-02-1992 MA 03-01-2019 03-01-2019 • Initial
16 Abdul Wahab Mir Nawab 13-02-1992 MBA 03-01-2019 03-01-2019 Initial



04te of entry 
Into govt/ I

father’* Name Date uf 
Itirth

RemerMName ot otfUtat . QuaNRcatlon Date of promotion 
/appointment agatnit 
the present post _ 
?a 01-2019 ■

Method of 
recruitment

I Service 
2801 2019

t — H HI

Anwdf Khan 
Muhaiwinaii Ayub 

Gohar Ali

10 11 I‘>5)1 MBA 
01 01 t‘)f/ "f~

Atha Ulidh initial 
initial 

Inlttdt 

By PromoUon

MuluniinaO Aya:IR 0/05-1995 18 04-2019

Naht^tHl AKhtdf 22 O.M99719 FA 1411-2019 44-11-2019 I
'Ifc. «l)

Rahim ShahMaiHHH shah20 15 1HM3 SSC Office orUer N0.482/CA 04 dil^d 30-04 ^02026101988 3004 2020 I
Muhammad itlani 

A|mi« Kltau 

Rhar Said 

Alamgn Khan 

Janud Nasit

Dad Muhanunad 

Khudimii

21 i07.0M970
15-12-1974

SSC 29-08-19SB 3004-2020 'do*Dy promotion s
.. I;yvw»j > I» »22 FA 0905-2007 

0^5 200/
30 04-2020 -do*Ry promotion 

Hy prnniolloti 

fly promotion 

hiltlat

TnOial
initial

I
CO

23 Awal Said 15 04‘1976 RA Otflco Of dor No. i l46/eA-04 deted 02-10-2020 
OlflcP oVuor No U477fA"0^t^ oi^O 20^ 

OfflcpOfdnrNo.11fiS/tA 04 datedoiSd iSo' 

Deceased son {{uotii 

Dece^ised sun quota

02-10 2020
I >mi.i ’

24 NlMr Muhammad 03 03-1991 

iloa-isDo

DAE (Elec;)

ua/d1t
08 08-2016 02-10 2020 
06l0-2020 (Hvi02O2()

ii,'WKiw«we».e»»i>'u

25 U*had Ah 

Shatiq-UhRehman 

\\\\U\w Khan

-' ^ -^“III UTiMlI 111...........I <>»»26 NaWeed Khan OA 03-12-2020 03-12 2020
27 A\ad 2ta Khan 0704-1994 FA 03-12-2020 03-122020

1^ 3 /02/2Q21. 'Indst:
Copy fotsvarded to:'

/DC(Kt)/EA-35 Dated Mardan the

Deputy Cortirmssfontr 
MardenAll Junior Clerk Deputy Commissioner office Merdan for Information and necessary action.

TED
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y -rue rnilRT OF NAEEM AKHTAR ADDITIONAL COMMISSIONER MAROAH 
------  " DIVISION MARDaS *

#?■
# Service Appeal.#•

Petitionersr Hemeed UUsh & Khalld

Vs
dentstr::. ■"

14/01/2021 
01/03/2021 ,

REVISION PETITION AGAINST THE PMMU
nnMMISSIQNER/ COLLFCTQR MARDAN.

•Date of institution: 
Date of Decision;

ORDER:-
identical setviceThrough this single order 1 shall dispose twe 

appeals submitted by Hameed Uliah and Khalid Junior Clerks office of the 

Deputy Commissioner Mardan.

Brief facts of the case are that the officials were recruited as 

junior clerks in the year 1993. Later on they were rendered surf^us after the 

devolution in 2001. Hameed Uliah was adjusted in Excise Department in 

2007 and subsequently as secretary Union Council Kafiang in 20iO,
adjusted in Education Department cni

Whereas ; Khalld Khan was
04.06,201^7. Hameed Uliah was readjust^ in his parent depaitnent i.e DC 

vide order, dated 03.01.2018 and similarly Khalid Khan vrasMardan
adjusted jin DC Mardan Office on 27.09.2018 after direction of Hon-fete .

Service Tribunal vide Judgment in appeal No.

ice

Khyber Pakhtunkhwa 

1211/2017, dated 27.09.2018.

officials have requested the competent authority/ DC 

Mardan for granting them seniority a? per policy of Government circulated 

dated 08.06.2001. That In the nieanwhile the DC Mardan has 

provided relief of same nature to different officials under provision of the 

■ law for the surplus pool employees and specifically Para 6 (A) of the rules.
relief. Feeling aggrieved the appeOam

DC Mardan

Both the

vide a letter

They were not provided the same 
challenged the final seniority list of junior clerks of the office of

of 03.12.2020.

Conti... .P/2
6 1/

{,
\

Scanned with CamScannet



4
/

-2P
I have heard In detail the learnt counsels of the petitioners and 

perused relevant record including comments of the DG Mardan (on file). ‘

The DC Mardan has himself provided the copy, of the surplus rule policy 

and its Par^ 6 states (that inter se seniority of the surplus Employee after 

the readjus ment in .various departments will be determined according to 

the followin} principles: Para (A) • * ,

(a) In case a surplus employee could be adjusted h the respective 

cadre of. his parent Department he shall rec ain his onginal 
seniority In that cadre )

■ To this court it is quite clear that an official is entitled to regain 

his seniori^ when adjusted in, the respective, cadre in his parent 
department and parent department, is bound to apply thljs rule to all such 

employee without'discretion of pick and^hoose.-1t js-ths natural Law as 

well that equality is mainlined. Both appellants are entitled by virtue of the - 
rules of surplus pool policy as well in the light-of various judgments of ,

•’ . ' * * * ' • * I *
courts i.e Hameed Akhtar Niazi Vs Secretary Establishn ent Division 1996 

SCMR 1185 etc.

In view of the above, f^cts, this appeal s accepted. The 

appellants to be placed at right S.Np. of the seniority list of the office of DC 

Mardan. The DC Mardan.is.directed for making madifications in the 

seniority ist of the junipr clerks accordingly;

r

r
f

i

V \

I# CommBs mu r
. MI

Additi 
Mard

Announcedi
01/03/2021

This order consists of two pages. Each and every pad^^wfE^n read 
and signed by me. . *

o':i.s
.fNaeem Akh^RA^ 

* ICommlMlbno
ATTESTED

- Manciafliat •> -

•r|*m» T*«
-nft —

1 lajPm.-1= ,^lneflkeaiiciEM

S'.

•*.

'■M'--I
Scanned with CamScanner
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.-gnfepnpF THF WORTHU COIVIIVIISSIONER MARDAN DIVISION, WlARDM

:iii'U-^r:-Waheed-Ur-Rehman.J/Clerk. 
ij- ' ;<S!''2^"#r:' Bashir Ahmad J/Clerk DC Office, Mardan.

;3r -Mr.;Zaheer Ahmad J/clerk.
4; Mr. Muhamad Islam J/clerk.

V5: 'Mr: Muhammad Dawood J/Ciefk.
'6. Mr. Abtab Badshah J/Clerk.

'v j. Mr.'Muhammad Javed J/Clerk.

. !

Appellants

Versus
1 ’ Deputy Commissioner Mardan.
2 ■ Mr Hameed Ullah, J/Clerk DC Office Mardan.

Mr. Khalid Khan J/Clerk DC Office, Mardan....

nFPARTMENTAL APPEAL AGAINST SENIORITY LIST OF JUNIOR 
CA FRKS DC OFFICE MARDAN. ISSUED VIDE NO. 835/DC{M)/EA-35_,

;

Respondents.
'3'

I Subject;-
i; I

DATED 08.06.2021.
! I i With due respect, the appellants submit as under:

! Facts:::
5 •

.'i 1 That the appellant are regular Junior Clerks in DC Office. Mardan and as per 
I Seniority list issued vide No. 320/DC(M)/EA-35, dated 23.02.2020, their Seniority 

! , order was as under;

i': f
■V ■

M'

■;! i .

Name of J/Clerk 
Waheed-Ur-Rehman 
Bashir Ahmad
Zaheer Ahmad_____
Muhammad Islam 
Muhammad Dawood 
Aftab Badshah 
Muhammad Javed _

! .S.Nb
n ;■= •' ,

/M'
'2 . ' ■

•. .'I;

'5
6
7:r

i ■ I

2.' That, in the said Seniority list, the number, of Respondent No. 02 and 03 was
09-& 10 respectively. o •

' 3. That the respondent No. 02 & 03 had filed appeal against the said Seniority.
’ which was accepted vide order date 01-03-2021. therefore, the respondent 

y ' No. 01 vide No. 865/DC (M)/EA-35. dated 28-06-2021 issued revised seniority 
■ J list, wherein respondent No. 02 & 03 were'placed at S#: 01 & 2 respectively,
' Jwh'ich affected the present appellants by lowering their Seniority to the extent

; •/ of two numbers. ._ . , . ^ i o
i . 4,.; That the revised seniority list date 28-06-2021, is against the facts, laws &

.'fules, as such ineffective upon the appellants on the following grounds.

GROUNDS

i

■

■•i

:l.

,Xhe respondent No. 02- & 03 were placed on Surplus pool and later on adjusted 

irr Local Govt and Education Department under the Surplus Pool Policy. Later,

were; . ■ on in light of judgment by the Khyber Pakhtunkhwa Service Tribunal; they

adjusted in DC Office on 27.09.2018; as such their seniority will be calculated 

’ . from the same date.

'*ri

■ •

.1

; B. That the respondents have completely misconstrues Para 6(a) of the Surplus 

'•^pobi policy, which says:
.j.



IIVnniild be adiusted_in
he ghall reqamjTJS,-

’ •!<;
the resp_ectiye

nriginal seniorityi .,=0 the surplus_etnEloym 

andthatcadre^V'>i£
that. whilst the 

in his parent office
“a surplus employee” signifies

as per policy; and later on, re-

i- .

Para the clause a.:
In the: said

Surplus Pool is
from the surplus pool, he shall regain

been adjusted in other departments
that other department. yiwho have

adjusted in his parent department from
• 1.

is involved into the matter i.e. regarding 

Pool policy says “in case the 

cadre of his parent

of law '5■ r That substantive question
^ ' (.gainins oI seniorily. Para-6(a) of It'S S™

' ° ’ =„oM b= aOiaaW »= «!*«="" _ .

original seniority and the cadre
in.another department than his paren

then re-adjusting

surplus employee 
department; he shall regain his

that whether after adjustment
. and spending 02 decades there

and regaining his seniority is covered y

.Question IS
department under the policy, 

him .in ; his parent department
or otherwise?aforementioned para that when a person is put on 

vacancy occurs in his parent 

directly from surplus

clear which obviously says 

is waiting for adjustment a 

adjusted against the said vacancy

The .,said rules are 

surplus pool; whilst he is

department; and he is
in his seniority.. pqol, he will regain

- -• ■■

knowledge that there is a chain o
rules and they will be re-

The '.said para

departrrients :

later on 

the DC office 

employees adjusted 

adjusted one by one and then se

they try to overtake
without having any

departments under the
niority will be assigned to them

in other

revised Seniority Listthementioned facts and grounds
and rules, therefore, it is requested to be

d 23-02-2021 may be restored.

of the aboveIpf vie.w
dated 28-06-2021 is against the laws 

^et aside and the original Seniority order date

Appellants

. -yx-. Waheed-ur-Rehmanlci^ 

Ahmad_\j^^—
1. Mr.
2. Mr. Bashir 

Zaheer Ahmad—^

4. Muhammad Islam — 

Muhammad Dawood

6. Mr. Aftab Badshah __
7. Mr. Muhammad Javed

/3

....

5.

7
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MARDAN. 

Appellants

ii^A WA^AA
r - ■- -S'

11V, TXJP r-mxwT Off rOMMTSSTONER.MARnAN DIVISION

pI

Waheed-ur-Rehman, J/Clerk etc

VERSUS

Respondents
Deputy Commissioner, Mardan etc

Case N0.4/9RCC 
Date of Institution 16-07-2021 

Date of decision 12-08-2021

nATTT.D 08-06-2021.

ORDER.
have challenged the seniority list ofThrough this appeal the appellants

DC Office Mardan issued vide ]SIo,835/DC(M)/EA-35 dated 08 06
Junior Clerks

b
2021.

submitted their written reply which is placed 

case. Arguments heard and
Parties present. Respondents 

on file. The respective parties personally argued the
well as written reply of the respondents thoroughly perused.

and arguments advanced by the
■ case file as

From perusal of record of the case 

respective parties, it reveals that the subject seniority list has
of order/judgment dated 01-03-2021 passed by the 

Mardan whereby appeals of the present

been issued by the

DC, Mardan in pursuance
learned Additional Commissioner,

of the learned Additionalaccepted. The said orderrespondents
Commissioner, Mardan is still intact

said order, they should have challenged the

were
. If the present appellants were aggrieved with 

before the upper forum but'same
the ¥
they have failed to do so. , • u ■

In. view of the above, the appeal in hand is not maintainable which is 

hereby dismissed. No order as to cost.

Announced
12-08-2021.

Mardan Divis
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-Si. t: OFFICE OF THE DEPUTY COMMISSIONER, MARDANvV

Kr% l^rn TF.VT-\TtNT seniority LlSTOFJL-NiORCLFRKS (DPS-in DEPUTY COMMISSIONER OFFICE MARDAN. AS STOOD ON 31-12-2020. UNDEK SECTION 8 OF
KH^ BCR PAKHTL'NK'HWA CIN'lL SRRV.ANT5 ACT.19~3 READ WITH RULF. 17 OF KHYBER PAKHTUNKHWA APPOINTMENT. PROMOTION A TRANSFER RlJLns. 1989.

S= N.-inic of Orficial - ' Father's name
iih academic 

qualification

I Date of 
‘ Birth

Remarks.Date of 
Entr^' into 
Go^■e^^ment 
Scnice

QualincalionRecruitment b>
Initial/
Promotion

Date of 
Appointment 
/Adjustment 
/Promotion 
to the

1

I

present post 
(BPS-ll))

Saeed UHahHi" Adjusted as J/Clerk from Local Govt Deptl, in pursuance of
judgment by KPK Service Tribunals.
Seniority adjusted, pursuant to decision by Additional 
Commissioner, Mardan in service appeal No. 125/9.RCC 
decided dated 01-03-2021.

, 04.05.1966 21.03.1993 Initial
appointment

B.A27.09.2018

;
I I

Hr,:! : Khiri Sr . H'>£tKhari In pursuance of judgment by KPK Serv'ice Tribunals, he 
has been adjusted in DC office from Education Deplt on 
27.09.2018. His date of promotion as as J/C!erk is 
23.04.2001.
Seniority adjusted, pursuant to decision by Additional 
Commissioner, Mardan in serv'ice appeal No. I25/9.RCC 
decided dated 01-03-2021.

15.05.1969 j 03.11.1991 By promotion 27.09.2018 SSC

I

15-04-1983 : 08.02.2011■.'.'L-.cts-Lr-Riin.man ; MiajUrRehman Initial 08.02.2011 FA
SL , 03.02.1967 ! 27.11.1990 I By PromotionZarif Gui 18.08.2011 FA

j By PromotionZisztr Zaiioor .Ahmad 25.03. i 964 , 27.09.2008 26.09.20! 1 FAi

i3.02.1984 : 10.06.2009 ( InitialFazal .Karim 16.01.2014 BA Adjusted as J/Clerk in DC office on 16.01.2014
Sulaimn 23.03,1989 i 08.08.2016 Initial 08.08.2016 BA

Ar.i: E 08.08.2016 BS4Fazal Badsha.h 01.04.1994 : 08.08.2016 i Initial
/..i-Tsj Jcv ed By Promotion. ItcarGui 01.] 1.1993 07.09.2016 SSC20.10.19707

5 /. SZtt 29.06.2017 BA-Aurzng Zeb 04,07,1985 : 29.06.2017 Initial)
5..: r:Am-v^.^•KF£n' ; 01.01.!987'.| 27.09:2018 27.09.2018: • DAE -Initial- . ... ; .

i ! appointment
i By-promotion,— 27.09.20)8!:u£s-'XjC Khan SSC .■01.03.1987 5-27.09.2018• 'V' ;

■•'■/fazai ti-Rsh-mah MS- • On th'e b^is of'mefit order-' -01.02.1989 ■: 03.0i.201-'9- - InitiaP'"
appoihtment'-

.• 03.01.-2019 -
I



( OFFICE OF THE DEPUTY COMMISSIONER, MARDAN
! -do-MAi 03,01 2019OS.03 1991 : 03.01.2019 -do-Gai Zad:F.'- K:-- ;r- ■;

-do-i 03.01.3019 MA! 1.02.1992 03.01.2019Khin Bad:-h2h -do-

-do-MBA03.01.2019Mi.'' Ns-’-ib 13.02.1992 03.01.201? -do-t
i

; -do-10.U.1991 i 28.01.2019 I 28.01.2019 MBA.Anv-.2r Khin ! -do-Uiia:-

Adjustcd in DC office in pursuance of judgment by Scaicc 1 
Tribunal.

: 07.05.1995 FAMuhammad .Avub 18.04,20191977'.{j.biTirnad F;.iz ; -do-
S;

14.11.2019 FA22 03.1997 i 14,1 1.2019 -do-Gohar .AL:'Ar,te.-i Akrr.a.:
:

! Office Order No. 482/EA-04 dated 30-04-2020SSC15-11-1963 ! 26-10-19SS 30-04-2020P.shir7; Shah : Bv PromotionMir.o’jr ShahiO

: -do-ssc! B'- Promotion 30-04-2020Dad Muharrimad 07-01-1970 29-0S-19SS.‘.I'-harr.rriad Jilani' 7 :
-do-i 30-04-2020 FA1 5-12-1974 ; 09-05-2007 ; By PromotionKhuihmir.Airrtr ICha."

Office Order No. 1146.EA-04 dated 02-10-2020BA02-10-2020is.fi4.i976 ■ 09-05-2007 i Bv Promotion.Av.al said2;.' iiba- Said ;
! ornce Order .No. 1147/EA-04 dated 02-10-2020DAE (Elec)1 02-10-20203% Promotion■ 03^43-1991 ; 08-08-2016Nisar Muhammad.-.larTigi''

1

Office Order No. 1 l65.'EA-04 dated 06-10-2020BA/DIT07-04-1988 1 06-10-2020 i initial 06-10-2020: Ir-had Aii.-arr.ai Naiar
j

Deceased Sen Quota03-12-2020 BA; initial. Shaiic-ur-Rehman i 12-02-1990 i 03-12-202026 '•.'aveed Khan

Deceased Son QuotaFA03-12-202003-12-2020 i Initial: 07-04-1994Hukam Khan•Asad Zia Khan :
i

Dated Mardan
• ^ .. -r.' .KnihvSp: ■ - /'DCM/E.A-35

Copy, funs ardtd to:
•.'•■'Jl iBe iunivjr'Cierks DC Office .Mardan hi. ■

: ■'

.C

1
?

*■ f •*f -VtF",'4*

.• •
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ny THE COURT OF COMMISSIONER MARDAN DTVISION. MARDAN,

!
■

'¥■■ ■

' -v.-'i'fnj—

fl-lt -;t

Muhai^ad Ayaz, Junior Clerk 
DC Office, Mardan. Appellant

j-

VERSUS ^S?1D
Deputy Commissioner, Mardan Respondent

Case No
Date of Institution 28-4-2021 :
Date of decision 01-07-2021

to
j.^mmf^s^onerCour?

Ma^aa.,
APPEAL AGAINST THE ORDER NO.635/DCnvnPK-EA-04 DATFn 15-04-2021
QF THE DEPUTY COMMISSIONER, MARDAN.

ORDER. .(•

Through this appeal the appellant has challenged the order No.635/DC(M)/DK- 
EA-04 dated 15-04-2021 of the Deputy Commissioner Mardan through which 

application of the appellant for granting seniority was regretted.

Brief facts of the case are that the appellant was appointed as Junior Clerk in DC 

Office Mardan on 07-05-1995. After devolution of DC Office in 2001, the appellant was 

rendered surplus and thereafter adjusted as Secretary Union Council Kati Garhi. On 

revival of DC Office Mardan in the year 2013, the appellant submitted an application for 
his re-adjustment in his respective cadre in DC Office Mardan which was regretted. 
Feeling aggrieved thereby, the appellant filed departmental appeal before this court which 

was also dismissed. Thereafter, the appellant filed appeal before the Horible Service 

Tribunal Khyber Pakhtunkhwa Peshawar which was accepted vide order dated 20-12- 

2018 and on the basis of that order cpupled with the order dated 15-02-2019 passed by 

this court, the appellant was adjusted!as Junior Clerk (BPS-11) in hjs parent department 
i.e DC Office Mardan vide order NoX93/DC(M)/EA-23 dated 18-04-2019. Thereafter, 

vide Endst No. 198/DC(M)/EA-35 dated 01-02-2021, the office of Deputy Commissioner 

Mardan issued tentative seniority list, of Junior Clerks wherein the name of the appellant 
was placed at S.No.18. Feeling aggrieved thereby, the appellant filed an application to the 

Deputy Commissioner, Mardan for correction of his seniority which was regretted by the 

Deputy Commissioner Mardan vide'impugned order dated 15-04-2021. Hence, the 

appellant has filed the appeal in hand.

an

Appellant alongwith his counsel present. Counsel for the appellant argued the 

case. Representative of DC Office Mardan also present and submitted parawise 

comments. Arguments, of the learned counsel for the appellant heard and case file as well
as parawise comments of DC Mardan thoroughly perused.

ContdJ)2.
-• ■

d:
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From perusal of record of the case and argurhents advanced at the bar, it reveals 

that the appellant was appointed as Junior Clerk in DC Office Mardan vide office order 
NoJlOO/G.EA dated 07-05-1995. After devolution in 2001 the appellant was rendered 

surplus and then adjusted as Secretary Union Council Kati Garhi.. However, after revival 
of Deputy Commissioner Office, Additional Charge of the post of Reader to AAC-VI, 
Mardan was given to him, vide letter No.3070-80/DC(M)/PS/EA-4 dated 25-03-2013 

and since then the appellant is performing duty as Reader to AAC-VI, Mardan. In the 

meanwhile, on the basis of order dated 20-12-2018 of the'Hon’ble Service Tribund 

Peshawar passed in appeal No.627720l8 filed by the appellant coupled with the order 

dated 5-2-2019 passed by this court, the appellant was re-adjusted as Junior Clerk in.pC ,

/
/
/

f’t'Office Mardan and performing his duty as Junior Clerk/Reader therein which isChia-"'* . ,,
parent department, meaning thereby that thereafter, the appellant neither remained

, official of the Local Government Department nor gained seniority therein and while 

adjusting him in his parent department i.e DC Office Mardan, the name of the appellant 
was placed at the bottom of seniority list of Junior Clerks which is against the natural 

. justice, equity and para 6 (A) of the surplus policy regarding the subject matter. The 

judgment of Appex Supreme Court of Pakistan i.e 1996 SCMR 1185 also fully support 
the contention of the appellant. Moreover, the learned Additional Commissioner, Mardan 

has also accepted two same nature appeals titled Hameedullah and Khalid Vs Deputy 

Commissioner, Mardan vide his consolidated order dated 01-03-2021. Copies of surplus 

policy, judgment of Appex Supreme Court of Pakistan and that of the order of 

Additional Commissioner Mardan mentioned above are placed on file.
>■

In view of. the above, the' appeal in hand is. accepted and the Deputy 

Commissioner Mardan is directed to modify the seniority list of Junior Clerks 

accordingly and the name of the appellant be placed at his real/right S.No. No order as to 

cost. ■

Announced fa 'iT 7^ .01-07-2021.

Mardan
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BEFORE THE

Plaintiff(s)/Appenant(s)
>Applicant(s)/Petitioner(s)

VERSUS

.....

FOR

I/We, hereby appoint Mr. Ali Azim AfridL 
(Advocate High CoCirt)

1. To appear, act and plead for me/us in the titled case before the 
Court/Tribunal in which the same maybe tried or heard, and any other 
proceedings arising therefrom or ancillary; therewith and its stages that 
I personally could do if this instrument had not been executed.

2. That fee paid, or agreed to the said Counsel is for this Court alone and 
no part of the fee is refundable. The Counsel shali be entitled to retain 
costs payable by the opposite side.

3. I, we, will make arrangement for attending the Court on every hearing 
to inform my/our Counsel when the case is called. The Counsel shall in

way be responsible for any loss caused to me/us through my/our 
failure to inform him.
no

AND hereby agree:-
4. That the Counsel shall be entitled to withdraw from the prosecution of 

the titled case if the whole or any part of the agreed fee remains unpaid.
5. I/We have read the above terms and conditions and the same have been 

explained to me/us; and I/We have accepted them in WITNESS 
WHEREOF; I/We have set my/our hand this day of .20

ACCEPTED

Signature of Coun^l Signature of Client

Email: - aleee_l@live.com 
Contact # 0333-9555000

mailto:aleee_l@live.com
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Before the Khyber Pakhtunkhwa s
Tribunal. Peshawar

ERVICE

Service Appeal,No.7500/2021

Bashir Ahmad 85 others Appellants

Versus

Commissioner Mardan Division & another. . RESPONDENTS

I N D E X

S.No. Description of Documents Annex Pages
,1. ' Parawise Comments with Affidavit•l' , (^3

. j 2. ■ Authority Letter L •
Copy of Para-6 of Surplus Pool 
Policy. ■

Copy of Judgment Reported as 
1996 SCMR 1185

3. Pi
't

4.
3

\

V^HU^AIN AKBAR
Assistant Establishment 

DC Office, Mardan

V,



3.
Before the Khyber Pakhtunkhwa Service Tribunal,

Peshawar

. Service Appeal Nd. 7500/2021 ' .

. Bashir Ahmad & other . Appellants

Versus

Commissioner Mardan. Division & another •Respondents

AFFIDAVIT

I, Hussain Akbar (Assistant Estt.), DC Office, Mardan, do hereby 

. solemnly affirm and declare on oath that the contents of the 

accompanying Comments ^e true and correct to the best of my 
knowledge arid belief and nothing has been concealed frorn this 
Hon’ble Court,

i
( D O N E N T

CNICs4#1X) 1-7306270-3 
CELL: 0300-5844549
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

Service Abpeal No. 7500/2021

1., Bashir Ahmad & others Junior Clerks, DC Office, Mardan (Appellants)

VERSUS

1. Commissioner Mardan Division Mardan!
2. Deputy Commissioner, Mardan & otherd ..(Respondents)

PARWA-WISE COMMENTS BY RESPONDENT N0.1 & 2

Respectfully Sheweth:

Preliminary Objections:

1. The appellants have got no cause of action.
2. The appellant's have not come to this Hbn’ble Tribunal \A/ith clean hands.
3. This Honorable Tribunal has got no jurisdiction to adjudicate the matter,
4. The ,appeal is bad for non-joinder of necessary parties and joinder, of 

unnecessary parties.
5. The appeal hopelessly time-barred. ’

PARA-WISE COMMENTS

1. No comments are offered!
2. As above.

. -3, As,above.
!-

REPLY ON FACTS:

4. Pertains to record, hence no com,rnents are offered:

5. As above. , i
I ■

6.. As above.

7. Pacts are that the respondent No. 03, 04 and 05 \A/ere working as Junior Clerks in 

office of the erstwhile Deputy Commissioner before devolution was introduced in 

2001. After the emerging of Devolution • plan in 2001, they ^longwith , other 

- ^ colleagues were put on surplus pool in light of the Surplus Pool Policy, 2001. 

Subsequently, in light of the said policy,'respondent No.3 was-adjusted as Junior 

■, Clerk in. Education Department, whereas the respondent' No. '04 & 05 vyere
adjusted as Secretaries UC in Local G'ovt Department. Later on, in 2018-19, in

light of judgments by this Hon’ble Tritiunal, they were re-adjusted in DC Office 

Mardan as Junior Clerks (BPS-11), and were-placed at bottom.of Seniority List by 

respondent No.02. Feeling aggrieved, they filed departnpental appeals No. 

125/9RCC, dated 14.01.2021and'Appeal No. 03/9RCC dated 01,03.2021 before 

the respondent No.1, Relevant law/policy regarding seniority .of readjusted 

surplus employees is para 6(a) of Surplus Pool'policy. vvhich provides:

. ‘In case a surplus employee could be adjusted in the respective cadre of his 

parent department, he shall regain jhis original Seniority in that cadre”



I

Thus, in light of the said policy coufpied with-Judgment im case titles Hameed 

Akhtar Niazi VS Secretary Establishment Division.,1996 SCMH 1185 etc, the, 

appeals were accepted and vide prder dated 01.03.2021 and 01.07.2021, 

respondent No.02 was directed put the respondents No.03 to 04 on right place of 

seniority list. - . '

' (Copy of Para-6 o|f Surplus pool policy is Annex-A) 
(Copy of 1996 SGiMR 1185 is Annex-^?of Comments)

Therefore, the respondent No.02, issued revised seniority list dated 28.06.2021

8. As explained in the preceding para. '

REPLY ON GROUNDS-

A. Incorrect. As explained in reply,of parh-7 of facts above, '

B. As above.

C. Incorrect. Para 6(a) of Surplus Pool policy is very clear regarding seniority of

readjusted surplus employees. Therjefore, the revised seniority list has been 

issued in light of said policy coupled with'Judgment by August Supreme Court of 

Pakistan in case titles Hameed Akhtar Niazi VS Secretary Establishment Division 

1996 SCMR 1185 etc. - ' - . '

D. As explained in the preceding para. ’

E. As above. ■ ! ' '.
I , . I

F. Incorrect. As explained in reply of Para-C, the departmental appeals of private 

respondents (No. 3,4 and-5) were'accepted in light■ of■,relevant policy and 

judgments by the Superior Court.

G. As above.

H. As above.

As explained in reply of para-7 of facts'and para-C'of grounds above,, the 

revised seniority list has been issued i|n accordance with law & rules.

J. ■ As above.

K. The.respondent will also adduce further grounds during arguments.

\ (

I.

In light of. the above, the appeal is devoid of merit and law; therefore, it is 

requested to be'dismissed in. limine. . ,

DEPUp^GWIlVIlSSIONER , 
IVIard.^n (Respondent#;2)

CbMIVIISSIONER
MarclanD* Martin

L :1)
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• 1996 S C ivr R 1185 P\y\r\ey-\

iSuprcnic Court of Pakistan]

licfore Ajmal Mian^ Saiduzzaman Siddiqui and Mukhtar Ahmad Junejo, JJ

HAMEED AKHTAR NIAZI—Appellant

versus
.1

THE SECRETARY, ESTABLISHMENT DIVISION, GOVERNMENT OF 
PAKISTAN and others—Respondents

Civil Appeal No.345 of 1987, decided on 24th April, 1996.

(On appeal from the judgment dated 11-12-1986 of the Federal Service Tribunal, Islamabad, passed i::
Appeal No. 124(L) of 1980). ^ . j;

Per Ajmal Mian, .T.; Saiduzzaman Siddiqui, J. agreeing—

(a) Civil Servants Act (LXXI of 1973)—

S. 8(4)--jQonstitution oft Pakistan (1973), Art. 212(3)—Establishment Secretary's D.O. Letter No.2/4 
/75-AVI, dated 2-10-1975—Seniority—Merger of four occupational groups of civil servants—Leave to 
appeal was granted to consider the questions as to whether the seniority list of 1979 was properly prepared 
in accordance with law and what was the effect of the reliance from the Government side in the Supremj 
Court in another appeal on the list- of 1976; whether when preparing the list of 1979, S. 8(4) of the Civi l 
Servants Act, 1973 and other related provisions of law had been kept in view; whether a civil servant coull 
be allowed to count his seniority in a post from a.date earlier than the one of his actual regular continuoqs 
officialion in that post; if not whether the fact that the respondents in appeal belonged to the different civil, 
services of P.akistan would make any difference; whether one uniform principle of seniority would apply t) 
all members of the Secretariat Group or the officers joining the Group from different sources/cadres would 
have to be treated differently; if so, whether’such treatment with or without the support of statutory rules or 
directions would not be in contravention of the relevant provisions of Civil Servants Act, 1973 and in thst 
context what was the effect of the abolition of C.S.P. Cadre; whether the eligibility of civil servant for 

, appointment to a selection post conferred any right of seniority in that post and cadre without issuance of i 
formal promotion/appointment order in accordance with the prescribed procedure and whether in that 
context a civil servant belonging to ex C.S.P. Cadre was entitled to ’ automatic promotion to the post of 
Deputy Secretary after he had completed eight years of service but without the requirement of being 
actually selected/promoted or appointed; and what was the effect of ftie Supreme Court judgment ii^ Khizar 
Haider Malik ad others v Muhammad Rafiq Malik and another 1987 SCMR 78 on the case.

(b) Civil Servants Act, (LXXI of 1973)—

.—Ss. 8 & 23—Seniority—Merger of C.S.P and P.S.P cadres and creation of APUG—Seniority of such an 
officer, who was working in province or elsewhere, could not be distorted/disturbed to his detriment on 
account of thb merger of said groups and creation of APUG and junior of such civil servant could not be. 
made, senior to him nor a junior to his.junior could be made senior to him but this has to be done within ihi . 
framework of the rules of reorganization of services—If the case of any civil servant does not fall within thj 
ambit of said re-organisation rules, S. 23 of the Civil Servants Act, 1973 can be pressed into service by th ; 
President of Pakistan to obliviate the inequitable and unjust result arising out of the merger of the twi) 
cadres in respect of seniority of any of the civil servants.

ESTACODB, 1989 Edn., pp. 1014,'1096 and 1097 ref.
Jy

(c) Service Tribunals Act (LXX of 1973)—

12,9:35;. 18-May-nf?
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• —4—Gonstilution. of Pakistan (1973). Art.212—Appeal to Service Tribunal or Supreme Court--- 
!ZllGci--3i r the Service Tribunal or Supreme Court decides a point of law relating to the terms of service of i 

' civil servant which covers not only the case of civil servant who litigated, but also of other civil servant;, 
who may have not taken any legal proceedings, in such.a case, the dictates and rule of good govemanc; 
demand that the benefit of such, judgment by Service Tribunal/Supreme Court be..extended to other civj 
servants, who may not be parties to the litigation instead of compelling them tO-;approach tire Servic 
Tribunal or any other forum.

>• •

Per Miikhtac Ahmad Junejo, J.—

(d) Service Tribunals Act (LXX of 1973)-:- •;
;'C

.—S. 4—Appeal to.Service Tribunal, scope and extent.

M. Bilal, Senior Advocate Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record for Appellant.

Raja Muhammad Bashir, Deputy Attomey-GeneraUand Ch. Akhtar Ali, Advocate-on-Record for 
Respondents; . ■ ■ . ' -'i

;

!,
,41;

Dales of hearing; 7th and 8th April, 1996.

.JUDGMENT

.A.IMAL MI AN, J.—this is an appeal with the leave, of this Court against the judgment dated 11-12-1989 
passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the Tribunal, passed in Appea
No.124(1) , ' ■ , ^ -

of i 980i flled'by the appellant, praying for the following reliefs:-

"16. In view of the above, the appellant (who was eventually promoted with effect from 28-8-19S0) humblv 
prays that this .houourable Tribunal may kindly direct the respondent No. I to proceed in accordance wit!i 
law and to declare him to have been promoted before the ineligible and junior officers promoted in August,
1979 and February and May, 1980. Tt is further prayed that full salary and all other .benefits may also kindly 
be allowed to the appellant from the date on which he would have been prompted if his name had been-put 
up for .the consideration of the C.S.B. according to his seniority. Cost tray "also graciously be allowed,"

dismissing the same for the reasons recorded in Appeal NO.T 16(R) of 1981, filed by one M. Ramizul Haq. i.
iii

2. Leave to appeal was granted to consider inter alia the following questions:--

(a) Whether the seniority list of 1979 was properly prepared in accordance with law, and what is the effect d 
the reliance from the Government side in the Supreme Court in another appeal on the list of 1976?

(b) Whether'when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and other related
provisions of law, have been kept in view? | j .

(c) Whether a civil servant can be allowed to count his seniority in a post from a date earlier than the one of 
his actual regular continuous officiation in'that post; if not, whether the fact that the respondents belonged to ‘

' the defunct Civil Service..of Pakistan will make any difference?

-■1 ■

(d) Whether,one uniform-principle of seniority will apply to alkmembers of the Secretariat Group or the 
olTicers joining the Group from different source/cadres would have to be treated differently; if so, whether 
such treatment whether with or without the support of statutory rules or directions would not be in 
contravention of the relevant provisions of the Civil Servants Act, 1973, and in this context \vhat is that 
effect of the abolition of the C.S.P. Cadre? and ® .

(e) Whether the eligibility of a civil servant for appointment to a selection post confers any right of seniority
•>r
-fi' ^ .

22,9:35/18-May-■?. on
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• in that post and cadre without issuance of a formal prom'otion/appointment order in accordance with the 
pre\;ciM^ed procedure and whether in this context a civil servant belonging to ex-C.S.P cadre is entitled to 

,' automatic promotion to the post of Deputy Secretary after' he completes eight years of service but without 
the aforenoted requirement of being actually selected/promoted or appointed? and

(t) What is the effect on this case of the judgment of this Court in Khizar Haider Malik and others 
Muhammad Rafiq Malik and another 1987 SCMR 78.7 ,

3. It may be observed that the order of granting leave was recalled on 10-2-1992, but upon review, the samj 
was set aside through an order dated 14-2-1994 and thereby the aforesaid jeave granting order was restoredLj

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments Service on thj 
basis of the results ®f competitive examination held in June, 1960. It is the case of the appellant that i:i 
1967, he proceeded to U.S.A. on study leave and obtained a.Master's Degree in Public Administration frori 
the Maxwell School of Public Affairs and Citizenship, Syracuse University. It is also his case that iii 
June/July, 1972, the Planning Division recommended him for promotion to the post of Deputy Secretary t) 
the Government of Pakistan. It is his further case that pending approval of the Establishment Divisior j 
Planning Division promoted, him as Deputy Secretary by an order dated 9-8-1972. The above order reads ai 
follows;-- . • •

"OFFICE ORDER

It has been decided that Mr.Hameed Akhtar Niazi, PML & CS will look after the work of Deputy Secretary 
(Administration) with immediate effect. He will be designated as Officer on Special Duty (Administration).!

Mr, Zafar Iqbal is posted as Deputy Secretary, Programming."

U has also been averred by the appellant that he was promoted as Deputy Secretary on regular basis o t 
9-4-1973 and posted in the Establishment Division. ;

■t

5, II seems that in August, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan Unified Gradei, 
hereinafter, referred to as APUG. It further seems that after the aforesaid merger, four occupational groups 
were created, namely. Tribal Areas Group, District Management Groups Secretariat Group and PolicJ 
Group. The appellant opted for the Secretariat Group. It is the case of the appellant that the Gradation List 
of Deputy Secretaries i.e. of the Secretariat Group was prepared in accordance with the provision of sectio: | 
8(4) of the Civil Servants Act, 1973, hereinafter referred to as the Act, which provides that "Seniority in -^ 
post, service or cadre to which a civil servant is promoted shall take effect from the date of regulsj; , 
appointment to that post". According to the appellant, the above Gradation List was circulated in .Tune 
1976, wherein the appellant's name appeared at Serial No. 69. .However, the appellant learnt in Augus'i 
1979, that civil servants belonging to erstwhile Civil Seiwice of Pakistan (C.S.P.), whose names appeared 
much below the appellant in the aforesaid Gradation Lists of 1976, were being promoted to the rank of Joint 
Secretary (Grade-20) and his name had not been'put up for promotion to the General Selection Board for 
consideration . He first made efforts to get redress from the department, but eventually, he fried the 
aforementioned service appeal in the Tribunal, which way disrnissed. as stated above. After that he filed a 
petition for leave to appeal in this Court, which was granted to consider the above questions.

6. li may be pertinent to observe that in the above appeal, besides the Federation, 14 civil servants wer2 
arrayed as respondents. It may further be observed that, in addition to the above respondents, 7 other civil 
servants were impleaded pursuant to an application dated 4-1-1988. Dr. Sh. Aleem Mehmood was 
impleaded as a respondent (respondent No. 23 in the present appeal) on his own application, whereas th2 
applications of Muhammad Aslam and Tariq Junejo for being impleaded, remained pending tiirtoda>: 
However, they were heard. One, Malik Zahoor Akhtar, has also appeared though he had not filed any . 
application for getting himself impleaded in the aforesaid appeal. «

7, Be that as jt may, in support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the appellant, has 
vehemently contended that after the merger of the two cadres, namely, C. S. P. and P. S. P. and creation of 
APUG, the Gradation List of the Deputy. Secretaries prepared in 1976 could not have been disturbed and

I ’

22, 9:35 .*18-May-3 of 7

http://www.plsbeta.conn/LawOhline/law/casedescription.asp?cased


http://ww\v.plsbeta,com/LawOnline/law/casedescriptior';asp?cased...w.isc .Uictactncnf.

• lhai certain civil servants could not have been given seniority over the appellant from a date prior to their 
i appointments as the Deputy Secretaries in the above'cadre. To reinforce. the above submissior,

p * reliance has been placed by him inter alia on section 8(4) of the Act and para. 8 of ESTACODE, 198 ) 
Edition, undpr the caption "Secretariat Group" at Serial No. 19 incorporated on the authority of O.M.No.2/:’
/75-ACR, dated 12-4-1976. -I'

The aforementioned newly added respondent supports Mr. Bilal's contention.

•i
On the other hand, JVIr. Raja Muhammad Bashir, learned Deputy Attorney-General, has contended tha 
seniority inter se of the civil servants belonging to C.S.R cadre obtaining prior to its merger could not hav 
been distorted to the detriment of any of the above civil servants and, therefore, if C.S.P. officers, who wer^ 
not actually:posted as Deputy Secretaries but were deputed to various Provinces on account of public 
exigencies, could not have been made junior to civil servants who were junior to them prior to the merger of 
aforesaid two cadres and who were working as Deputy Secretaries arid were senior inter alia to the 
appellant, ’ , |

S. it appears that the Tribunal proceeded on the premises.as urged by learned Deputy Attorney-General. It 
may be advantageous to reproduce: the relevant portion of the impugned judgment, which reads as
follows:— . li

;

. ?■

"It appears that.the question of seniority was not examined when persons not being Members of the Service 
were appointed to APU -1 with the approval of the President vide Notification No.l/l/73-ARC, dated 
14-9-1973. Nevertheless, the seniority lists were prepared of the Deputy Secretaries and Joint Secretaries 
etc. and they included only those officers of the former C.S.P. who at the relevant time were serving against 
these posts. At that time, the Rule for appointment of the Deputy Secretaries was that a C.S.P. Officer who 
had completed 8 years' service could be appointed as Deputy Secretary. No doubt,, subsequently by Offic 
Memo. N0.3/7/74-AR.II, dated the 20th May, 1974, 12 years period was provided for Grade-19 and for ’ 
horizontal tnOvement of Grade-18 Officers to the post of Deputy Secretary vide para. 3 of Office Memc! 
No. 2/2/75-ARC, dated 21-2-1975, but this deviation in the length of service is immaterial as far as C.S.I’j 
Officers are concerned. Their names already existed as| Members of C.S.P..and subsequently of APUG . 
Their seniority was to be changed in accordance with some principle and not by making any, rule affectinj 
their vested right. All Rules made under the Civil Servants Act or the Civil Servants Ordinance have to b^ 
construed with prospective operation and not with retrospective operation. All those Rules which affect thp 
former Officers of the C.S.P. have to be applied for the situations existing after the enactment of the Civil 
Servants Ordinance, 1973, and the Rules made thereunder. The seniority of the C.S.P, Officers in APUG 
could not, therefore, be distorted. Any seniority to which a Member .of the Cadre was entitled before the 
constitution of Secretariat Group, could not be affected by the provisions of section 8(4) of,the Civil 
Servants Act, 1973. In other words, the seniority of such, a person cannot be destroyed by any subsequent 
change in the principles of seniority. By making a provision in the relevant Officer Memorandum that 
seniority shall count from the date when an officer becorhes Deputy Secretary or is promoted to Grade-l^, 
whichever is earlier, the distortion in the seniority of other Federal Services was removed, but in case of 
C.S.P. Officers this formula could not work as there was no scale comparable to Grade-19 (Junior 
Administrative Grade) and the C.S.P. Officers used to be promoted to the Joint Secretary's grade from 
Senior C.S.P."'Scale which is comparable with Grade-] 8, and the post of Deputy Secretary was never i 
promotion post in the cadre. Thus, in our opinion, if after the coming into force of the Civil Servants Act, an 
olficer of former C.S.P. who was senior to his colleagues working as Deputy Secretary in the Secretariat, bit 
an .officer who was working, in the Province or elsewhere would, when brought to the Secretarial latei; 
retain his seniority vis-a-vis his own colleagues. In other words, if an officer.of the former C.S.P. ii 
appointed as Deputy Secretary in the Secretariat Sub-Group, within APUG, he woulcl count his seniority 
from the date he completes 8 years of service if any of his colleagues junior to him had already been 
promoted. It,is this principle, which the Establishment Division has applied and we think that this is a 
proper course by which the distortion in the seniority can be removed.

r' .
■I

9. In this regard, it may be pertinent to refer to page 1014. of the ESTACODE,, 1989 Edition, in which under 
the caption "Reorganisation of APUG in to four Occupational Groups Seniority of members of the Group" 
at Serial No. 17 has provided as under on the basis of Establishment Secretary's D-0. Letter No.2/4/75-AV , 
dated 2-10-1975:-
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"S!. No. 17:

Kindly refer to Establishment Secretary's Circular D.O. Nos.5/1/73ARC, dated the 7th September, 1973, 
2/2/73-AVl, dated thp 26th November, 1973, and 2/1/74-AVI, dated the 29th May, 1974, alongwith whici 
the combined seniority lists of officers of All-Pakistan Unified Grades in various grades were circulated.

2. In the meantime, the All-Pakistan Unified Grades has been organised into four Occupational Groups—th i 
Secretariat Group, the District Management Group, the Police Group and the Tribal Areas Group. The fulels 
and procedures etc. governing the administration of each of these Groups have already been issued and sert 
to you vide the Establishment Division's Office Memoranda No.2/2/75-ARC, dated 21st February, 197 5 
(Secretariat Group) No.2/2/74-ARC, dated 23rd February, 1974 (District Management Group), No.3/2,/75- 
ARC, dated' 31st May, 1975 (Police Group) and D.O. No. l/6/73-ARC, dated 20th October, 1973 (Tribe 
Areas Group). Consequently the seniority lists have now been drawn up separately in respect of each Group

3. As already indicated, each group will henceforth be managed under the respective rules quoted above.N 
rncniber of a.particular Group will be governed by prospects of promotion and advancement availably 
within the Group. While entry into other Groups by horizontal movement is possible with the approval of 
Central Selection Board, there will be no automatic mobility from one Group to th'e other. In other word' ,

• officers shown in any particular Group will now belong to that Group once for all unless specifically 
selected and approved for movement to another Group. ;:

4. You may now kindly inform the officers under your administrative control accordingly. Officers shown in 
the Secretariat Group but belonging originally to some other Group may let this Division know finally as tj 
whether they would like to remain in the Secretariat Group or go back to their parent Group. Option one 
exercised will- be final. Such option should reach us not,later than 31st October, 1975. Failure to exercisj 
option by that date will be presumed to be an option for the Group where the name appears presently. ii|

5. In the meantime, these lists may be treated as provisional and in case thefe are any omissions, of 
discrepancies, these rnay please be communicated to us immediately for rectification."

1.0. Reference may also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages 1096 and 
1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which read as under:-

Para. 3 of the ESTACODE: 3. Deputy Secretary.—Appointment to the post of Deputy Secretary will Hi 
made in accordance with the following methods: — - j

(i) By promotion of Grade-18 Officers of Office Management Group and the Secretariat Group on th 
recommendations of the Central Selection Board.

(ii) By horizontal movement from other Occupational Groups of Grade 19 Officers who have been 
recommended by the Ministries/Divisions, Departments or Provincial Governments and have been found fit 
by the Central Selection Board. ' ; , -

(iii) By direct appointment or the recommendations of the Federal Public Service,;Commission of persons 
possessing such qualifications and experience etc., as may be prescribed.

i^ara, 8 of the ESTACODE: 8. Deputy Secretary.-Seniority would be determined from the date o|f 
continuous regular. officiation as Deputy Secretary, or in a post in Grade-19, whichever is earlier."

11. We may observe that in the present case, section 8(4) of the Act is relevant as- it will be covered by th i 
rules framed for. regulating APUG. It is evident from afore-quoted para. 4 of ESTACODE, 1989 Edition, at 
page 1014 that after the creation of Secretariat Group, the civil servants were given the option to opt th 
above Group or any other Group by 31-10-1975. Whereas above quoted para. 3 of the ESTACODE at pagw 
1096 under the caption" Secretariat Group" at Serial No.19, indicates as to how the appointment to the posi

i
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^ of Deputy Secretary will be made i.e. by promotion of Grade-18 Officers by horizontal movement and by 
di’rpcl appointment on the recommendation of the Federal Public Service Commission.

12. It may further be noticed that para. 8 of the above ESTACODE at page 1097 provides that seniority 
would be deteiTnined from the date of continuous regular ofFiciation as Deputy Secretary or in a post i i 
Grade-19, whichever is earlier.

I 3. The Tribunal has not taken into consideration that above relevant provisions of .the ESTACODE. whil 
dilating upon the controversy in issue. It should have decided, whether the respondents,had exercised th 
options in terms of aforesaid para. 4 of the above ESTACODE at page 1014, by 31-’1'0-1975 and whether th' 
seniority list was prepared as per aforequoted para. 8 of the ESTACODE, i.e. from the date of continuous 
regular officiation as Deputy Secretary or in a post in Grade-19, whichever is earlier.' !

14, 1 here is no doubt that the seniority of an officer, who is working in a Province or elsewhere, cannot be 
disiorted/disturbed to his detriment on account of the merger of above two cadres of C.S.P. and P.S.P. and 
creation of APUG. His junior cannot be made senior to him nor a junior to his junior can be made senior tb 
him. But, this Is to be done within the framework of the rules of reorganisation as given in the abov: 
ESTACODE. If the case of any civil servant does not fall within the ambit of the above rules, section 23 of . 
the Act can be pressed into service by the President to obliviate the inequitable and unjust result arising ott 
of the above'reorganisation in respect of seniority of any of the civil servants. ;

15. It was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, that since that 
appellant has already been promoted to Grade-20, the above appeal has become in fructuous. However, this 
contention was refuted by Mr. Bilal and it was urged by him that the appellant is entitled to get his seniorit/ 
restored according to the rules.

16. In our viejw, it will be just and proper to remand the case to the Tribunal with the direction to re-examiny 
the above case after notice to the affected persons and to decide the same afresh in the lig|tt of abovj 
observations. We may observe that if the Tribunal or this Court decides a point of law relating to the term i 
of service of a civil servant which covers not only the case of the civil servant who litigated, but also of 
other civil servants, who may have not taken any legal proceedings; in such a case, the dictates of justic: 
and rule of good governance demand that the benefit of the above judgment be extended to other civ 1 
servants, who may not be parties to the above litigation instead of compelling them to approach the Tribunal 

• or any other legal forum. ' • ‘ '

17.1'he above appeal stands disposed of in the above terms, with no order as to costs.

(Sd.)
Ajmal Mian,

I

(Sd.)
Saiduzzaman Siddiqui

MUKHATAR AHMAD JUNEJO, J.—My learned brother Ajmal Mian, J. was .kind enough to send me 
draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of 1987 (Hameed. Akhtar 
Niazi V. fhe Secretary, Establishment Division, Government of Pakistan etc.) With due 'respects to mv 
learned brother, I am unable to agree with' him that this matter be remanded to the Federal Service Tribunal 
with some directions including the direction to re decide the case.

1 he facts of the case have already been given by my learned brother and they need not be reiterated.Tn thy 
context of the facts given in para.4 of the draft judgment, appellant Hameed Akhtar Niazi filed his appeal 
before the Federal Service Tribunal under section 4 of the Service Tribunals Act with prayer in th: 
following words:--

"in view of the above the appellant who was eventually promoted with effect from 28-8-1980 humbly prays 
that this Honourable Tribunal may kindly direct the respondent No.l to proceed in accordance with law and 
to declare him to have been promoted before the ineligible and junior officers promoted in August, 1979 
and February and May, 1980; It is further prayed that full salary and all other benefits may also kindly b:

6 of 7 18-May- 22, 9:35 A
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^fllowed to the appellant from the date on which he would: have been promoted if his name had been put uo 
■*for consideration? of the C.B.S. according to his. seniority. Cost may also graciously be allowed.

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than the dates of
promotion of certain officers termed by him to be ineligible and junior. According to section 4 of th^

‘ Service Tribunals Act, a civil servant can invoke jurisdiction of the Tribunal in respect of any of his terms
and conditions of service. However, no appeal shall lie to a Tribunal against an erder or decision Of i '
departmental authority determining the fitness or otherwise .of a person to be^-appoirited to or hold 'i 
particular post or to be promoted to a higher post or grade, vide clause (b) of the proviso to section 4 of C 
the said Act. By asking the Tribunal to direct his promotion on a date earlier than the promotion of ineligiblj 
and junior officers, the appellant wanted the Tribunal to determine him to be fit for promotion and t) 
determine the other officers to be ineligible for promotion by labelling them as ineligible. As regards th; 
claim for salary and monetary-benefits, the.same is again based on the presumptive promotion of thj
appellant. Since the main relief of promotion cannot be given to the appellant by the' Tribunal, th?
consequential relief can also not be.given to him.

In my humble view appellant's appeal before the Federal Service Tribunal was not maintainable .and 
required to be rejected. In my humble view this appeal merits dismissal. ;

(Sdl)

• Mukhtar Ahmad Junejo, J.;v.

ORDER OF THE COURT

By majority judgment this appeal is allowed, .The case isiremanded to the Tribunal in terms of the majority
view. ' • . .

(Sd;)■1.

Ajma! Mian, Ji
: (Sdl)

Saiduzzaman Siddiqui,
, . (SdJ)

■

Mukhtar Ahmad Junejo,,

M.B.A.7H-251/S Appeal allowed,.;
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BEFORE THE SERVICE TRIBUNAL PESHAWAR
/2021SERVICE APPEAL NO.

Bashir Ahmad 

VERSUS

Commissioner Mardan Division Mardan & Others

Parawise Reply on behalf of Respondents^ to 5) to the Service Appeal 

against the Order Dated: 12/08/2021 issued by the Worthy Commissioner
j

Mardan Division Mardan.t
The Reply On behalf of Respondents is as under:-Respectfuliy Sheweth:

PRKT.IMINARV OBIECTGIONS:
locus standai to institute the present appeal.1. That the Appellants have got no

2. That the appeal of the petitioners is badly tinrie barred, due to which is reasons the

appeal of the appellant is liable to be dismissed.

3. That Bashir Ahmad appellant has already got his seniority since then is a senior Clerk 

moreover Waheed Ur Rahman was senior then Bashir Ahmad as evident from seniority 
list as Serial No 1 where as Bashir Ahmad is Serial No: 2 Vide No 320/DC(M)/EA-35 dated 
23-02^2021 but despite this Bashir Ahmad has got his Seniority as a senior Clerk while 

Waheed Ur Rahman is still a joiner Clerk.

lists and other documents including orders of the additional4. That the seniority
commissioner Mardan Division Mardan, Commissioner Mardan Division Mardan are 
attested/verified by the competent concent form, moreover the stamps present are the

not

said documents are not of the conceid office.

5. That due to Non-Joinder and mis-joinder of necessary parties and the case in,hand , in 

the instant appeal is liable to be dismissed.

6. That the petitioners has by themselves admitting the factum of issuance of revised 
seniority list as per direction of the worthy Additional Commissioner Mardan vide Order 
Dated:01/03/2021,moreever Order of the Worthy Additional Commissioner Mardan is 
based upon merit and Various Judgments of Apex Courts of Pakistan i.e Hameed Akhtaf
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Vs Establishment Division (1996 SCMR 1185), due to which reasons the Petitioners are 
disentitle of any relief from this August Court.

7. That Respondents (2 and 3) were appointed as Junior Clerks in the year 1993,while 
respondent No.5 was appointed as Junior Clerk in the year 1995.

8. That later on they were rendered surplus in the year 2001 after the devolution of DC 
office Mardan, Later on respondent no.4 was adjusted In Excise Department in 2007 and 
subsequently as Sectary Union Council Katlang in the year 2010 and subsequently 
adjusted in his parent Department in DC Office Mardan in the year 2018, whereas 
Respondent no.3 was adjusted in Education Department In 2007 and later on was 
adjusted in his parent Department in DC Office Mardan in 2018, similarly, respondent 
no.5 was adjusted as Sectary Union Council kati Garhi, after the revival of DC office 
Mardan respondent no. 5 was adjusted as Junior Clerk in his respective Cadre vide order 
no 693/DC(M)/EA-23 Dated: 18/04/2019, However after revival of DC Office Mardan, 
Additional charge of the post of reader to AAC-ii Mardan was given to respondent no. 5 
vide letter no. 3070-80/DC(M)/PS/EA-4 Dated: 25/03/2013 and since then respondent 
no.5 is performing his duty as Reader to AAC-iv Mardan.

>9. That respondents were adjusted in the other Departments mentioned above but neither 
their adjustment was Permanent in nature nor they have gained any Seniority in the 
concerned Departments and were readjusted in their parent Department I.e DC Office 
Mardan in their respective Cadre.

10. That the respondents have a very long tenure of Service in the Department than the 
Petitioners and keeping their names in the bottom of the Seniority List and keeping 
Junior officials in the row of senior Officials in the Seniority list is against Justice, Equity, 
and against the rules and Laws of the land as well as against Para no.6 of the Surplus 
Policy regarding the subject matter.

11. That following Judgments of the August Supreme Court of Pakistan i.e 1996 SCMR 1185 
as well as surplus policy fully support the case of respondents.

12. That office of the DC Mardan Issued the seniority list on 23/02/2021 in which the 
Present respondents were placed at serial no. 9 , 10 and 18 which Seniority List was 
resisted by the respondents and Department Representation' was made to the 
Competent Forum which was accepted and revised Seniority list was issued by the DC 
Office Mardan vide no.865/DC(M)/EA-35, Dated;28/06/2021 and Seniority, of the 
Present Respondents NO (3 , 4 & 5 ) were made in light of the Policy enacted on 
8/06/2001 regarding seniority of the surplus employees.

13. That Respondent.2 has issued revised seniority list as per the direction of Additional 
Deputy Commissioner Mardan In whjch the present respondents were rightly placed at 
their respective Serial numbers by keeping in view the length of Service and repatriation 
to their parent Department as per Policy already enacted in this behalf.

14. That as per surplus police and various judgments and rules of the apex Courts the 
respondents are entitle to be given their original seniority right from the date of
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• / •
appointments in the their respective cadre In their parent department (DC office 
Mardan) but still the respondent have not given original seniority which the share 
violation of Law, Justice and Policy.

ON FACTS:

4. That para no.l to the extent of petitioner being civil Servant is correct, moreover 
petitioner has already got his seniority and is a Senior Clerk and enjoying the same, 
therefore denied.

5, That para no.2 is incorrect, because the said seniority list was wrong, and against the 
policy, rules and law on the subject, therefore the same was resisted by the 
respondents, hence denied.

6. That as the said Seniority List has already been resisted and revised by the competent 
Forum, therefore this fact that the respondents were placed at serial no.9 and 10 in the 
list does not hold the ground, hence denied.

7, That para no. 4 is correct, need no further explanation.

8. That para no.8 is incorrect, because the Order of the Learned Commissioner Mardan 
Division Mardan is based upon merit of the case, rules, law and surplus policy on the 
subject,moreover there was no merit in the Appeal of the appellant therefore the same 
turn down. Hence denied.

ON GROUNDS:

A. That revised Seniority list has been issued according to the service length of the officials, 
the same is issued on the basis of merit as well as Policy and law, hence denied.

B. That petitioner was in knowledge of the entire process/ proceeding from the Issuance of 
final/ first Seniority list till Issuance of Revised Seniority list as well as was in knowledge 
of court proceedings conducted in this respect, therefore this is a lame excuse that the 
petitioner was unaware about the proceedings, hence denied.

C. That this para is incorrect, hence denied.

D. That respondents 1&2 has appreciated the Surplus Policy; law, rules on the subject 
matter in its true perspective and thereafter issued revised Seniority list, there are many 
examples in the field in which the employees of the surplus pool were repatriated to 
their parent Department without any objection who were at par with present answering 
respondents and they were given the seniority as per policy which created a right in 
respect of the present respondents, furthermore, no objection on the previous adjusted ^ 
employees creates an estoppel upon the present Petitioner to object the instant revised 
Seniority List.
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Note-1: Rest of the (Paras on. Ground) consist upon the principles of law discussed in 
various Judgments of the Apex Courts of Pakistan which may be discussed during 
Arguments before this Hon'ble. Court.V

Note-2: All relevant Documents including Order of Additional Commissioner Mardan 
Division Mardan, Order of Commissioner Mardan Division Mardan, Final Seniority List, as 
well as Revised Seniority list and Orders of Readjustment of Respondents are attached 
with the instant Written Reply.

. r
It is therefore most humbly prayed that the appeal of the 

Appellant/Petitioner is against the law, against the merit of the case, against the 
facts, against policy may please be dismissed.

Dated: 1^-07-2022

Respondents(3,4&5).

Through:■)

Adv Noor-ul-Amin / 
High courts.
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Parawise Reply on behalfiof Respondents(2 to 5) to the Service Appeal 

against the Order Pated42/08/2021 issued by the Worthy Commissioner 

Mardan Division li/lardan.

I >

I
R,espectfuilY Sheweth:^ the Reply On ^ehalf of Respondents is as under,:

I

r
iPRELIMINARY OBtECTGlQNS:

i. ThatAhe Appellants have got palocus st2\hdai to institute the present appeal, 

appeal of the petitioners is'badly'time'birFed due
; appeal of 'theappeijahtis liab.lt tp be dismissed. ,

■ ■ 1 . ^ '
3. ■ Thk Bashir Ahmad apjpjejlant has already got his.i^eniority since^then is a senior Clerk

* ' moreover VVaheed ,Ur.Rabrhan was senior theri Ba'shirAhmad as evident frbm seniority
*' list as Serial No 1 where as'Bashir Ahmad is Serial No: 2 Vide No 320/DC(M)/EA-35 dated

. ■ 23-02-2021 but despite this Bashir Ahmad has goj. nis SeniOrity as a senior Clerk while
Waheed U.r Rahrnan is sfill'a /piner Clerk. '

4; That' the

I

I
I

I
It

to which is reasons-the't 2. That-the
(

I

*,*

1
I*

I

' t

sehiority"liStsr;and-other, documents .including orders* of the additional 
commissioner Mardan^DWision Mardan, Commissioner Cardan Division Mardari are not 

attested/verified' by-the-competenf cpncert.form; fc.or'eover the stamps present are the

said documents are npt of t:hp5pnce'rt officev -| : i..
■ ..I

I
I

I

1i
:i

I
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5j, That due to Non-J6inder'ah;d:mis-j6i jder of nece^ar^' partlGS and the case in hand , in 
the instant appear i'S:iiabje:t_o be dismissed. '' *

I

j

t

6. That the peti'tione;ri5^h5s! bv vthemsc ves ,ad,mittipg;t;rie-factum of issuanf^e of revised 
' seniority list as per, dirjectipn.ofthe w )rthy Additiopalj^rnmissioner Mardan'vid^iOrder 
' Dated:01/03/2021,mir£eVe['Order oF-thG^Wprthf Comrjiissioner Mardan is

based upon rperit and,Vari6ids Judgments of Ape)i:C6u'(ts of Pakistan i.e Hameed Akhfar

\I

,1 I '.1.
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I

I . r;. I' I/ ^ ^



\
i

Vs Establishment Divisibn" (3.996 .'SCf',/ H. 11*85), due'itd which reasons the, Petitioners, are 
disentitle of any re|re]F^fFom |thi3 Augu t Court.

That Re5pondGnts''(2.;apd;,3’),?^ 

respondent’Np.S was ;app6.inied'as J

1.^

I:■

I I

jpointed as junior Clerks in tjhe year 1993,while 
lior Clerk in:the Year 1995.

(
7;

;'.T V*,
, 8, That la^er on they; were Sjiiirplus in the year; 2001 after the devolution of DC

office Mardan, Later,pn^resppndent no.Vwas adjusted in .Excise Department in 200']^ and 
. .. subsequently as 3|c^iy;Syn|0n Council Katlang irt,: the year 2010 and subsequently 

adjusted in hjs pa^fin^'Oepartmerit in DC Office.'Mardan in the ye'ar 20i8, whereas 

Respondent no.3 wpVAdjusted in, feduc^tion Department in 2007 and later'on was 
adjusted in his pafentipepartrhent in DC Office Mardan in 2018, similarly irespondent

i
I

nb.S was adjusted-as'Sectary Union Council kati Garhi, after the revival of DC office 
I Mardan respondent noT'S was adjusted as Junior Clerk in his respective Cadre' vide order 

no 693/DC(M)/EA-23 bated.: lS/04/2pl9, However:after revival ofjDC Office Mardan, 
Additional charge of the post of reader to AAC-li Mardan. was given to respondent no. 5 
vide letter no. 3070-80/DC(M)/PS/EA-4 Datec: 25/03/2013 and since then respondent 
no.5 is performing his.duty as rteaderto AAC-iv Mardap.

I

I,

I
; "fhat respondents were adjqsted iri the other Departrfiehts mentioned aboVe but neither 

their adjustment was Permanent in'n^ture nor they have gained any Seniority i,n the 
concerned Departments anp were readjusted in their parent Department i.e DC Office 
Mardan'in their respective Cadre. ,

9;

' I
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10. That the respondents haye a .very long tenure of Service in the Department than the 

Petitioners ;ahd keeijihg their Uames im the, bottorn of the Seniority List and keeping 

Jdnior officials in the row of sertipr Officials in the Seniority list is against Justice, Equity,
.'. ■ ... ' . ■ . . j ■ .1 ' ' '

and against the ,and.TaWf.of,the land as well as against Para no.6 of the Surplus 
Policy regarding the s.ufaject matter,

;

I ■ :

r ,..'i; I

I V

3^1. That following Judgments iP|f the.August Supreme.Court of Pakistan i,e 1996' SCMR 1,185 
as welt as surplus jpolicy fully support the case of resfjtondents. \

I ■L
12. That office of tf]eTDC Mardan issued the seniority list on 23/02/2021 in which the 

, Present respondents weM p^ced at serial no. 9 y.Ip;and 18 which ieriiority List was 
resisted by the respondehts ahd . Department R.epresehtatioh was made to the 
Competent Fprurn which was.accepted and revised; Seniority list.was issued by the DC 
Office Mardan Dated:2£i/06/2021 Snd Seniority of ,the

Present Respondents .NO & 5 ) were .frtade. in light of the Policy enacted on
8/06/2001 regardihg:se,ii|Qrjty,pf the surplus employeeis,, ‘ ‘
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13. That Respondent.t:.has*:^^^^ seniority list M per the directiin of Additional .

Deputy CQmmissionqi|,Mardan.in wtilch the preseht respondents were rightly,placed at 
their resp.ectiye View.tbp’length of Service and repatriation
to their parent Depa;rl:rrijef).hy^ip,erPq icy already enacted in:this behalf. ' '

t;'. ,
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14, That ,as' per surpluMpdtic^'.add various judgments and rules 
respondent5„are^epthle-3j|pThfe. given their origihdi; seniority ri|g
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of the apex pourts the 
ht from thy date of
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appointments In the. their respective cadre in their parent department, (bC office 
Mardan) , but stil|t the respQncient have not given original seniority which the share
violation of Law, Justice and P(^licy.
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ON FACTS;I
i

■

4. That para no.l to, the extent of petitioner being civil Servant is correct, rr^oreover 
petitioner has already got his seniority and is a .Senior Clerk and enjoying the same,I

therefore denied.. ? .

I I

5. That, para no.2 is,, incorrect',, because the said seniority list was wrong, and, against the 

policy, rules and law, b.ri^.^.he subject, therefore^tH'e same was resisted by the 
respondents, hence-denied, ' I ,

•■

•1 ■' . I • , . . ■

. 6., That as the said Seniofity|:List has already been resisted and revised by the competent 

' Forum, therefore this-fact’thatthe respondents were placed at serial no.Q and lO in the
■ v-.V' . ■ ■ ., I'- .

list does not hold the grou.nd^.hence denied.. , .

7, That, para no. 4 is correct,'need hb further explanatiph.
c I . I. . . .

I

II-..'

• -i'
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,8. That para no,8 is incorrect, .because the Order of ;the'Learned Commissioner Mardan, 
Division Mardan is based upon merit of the casej ru|ies,,.law and surplus policy on the'

I

subject,moreover,there'was.h.|3 meriL in the, Appeal pfthe appellant therefore the same 
turn down. Hence denied. ^ . ' '

ON GROUNDS:
A; That revised SeniontY'ii^tias been issued accbrdirig/td'the service.length of the officials, 

the same is issued oh'ithe .basi^'pf.me 'it as well'as'Policy arid law, hence denied!
. . ■ ■ '■ ■ 1 ■ ■■ ■ ■ • "

B. That.petitioner vyas l.h’knqwlje'dge of ; le entire proipess/.'prpceeding from the issqance of 
' final/ first Seniority list iill'iskuance o Revised Seniority list'as well as was in knowledge 

of court proceedings. bopduGted. in thjsTespect,, therefore this is a lame excuse, that the 
petitioner was unavyare;ab'bpt,:^he proceedings, heijice denied. | i
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C. That this para is incorrect, henceidenieiy. .

' ' ■■ ■, '.'••t'!'' ■ :

, D. That respondents' !^ .has appreciated the Surplus Policy, law, rules on| the ^subject 
'. matter in its true perspective'and thereafter issued,revjsed Seniority list, there are many 
^ examples imthe fiel^d .ih' .which ,the employees of the .surplus pool vyere repatriated ito 

their parent Department Without any objection who vyere at par with present answering 

respondents and they; were given the seniority as per policy which, created ^ right in 
. respect oi; the'pre?ent,respcind4nts, furthermore,:.no objection on the previous adjusted 

employees creates an estoppel upon the present Petitioner to object the,instant revised 
Seniority List. , '
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of the (Paras on^Ground) consist uppn -the, principles of law discussed in 
. various Judgments-of; the Apex Goutts of Pakistan, which may be discussed during 

Arguments before this'Hon'bl^Court.

Note-1: Rest

(
I

I

Note-2: All relevant Dqcunrients including Order, of‘Additional Commissioner Mardan 
Division M'ardan,:Order of Gprrim'rs'sioner Mardan Divisipn Mardan/Fmal Seniority List

stRevised SemoriW:list ap'd Orders of Readjustment of Respondents are attached 

' witk the instant Writtep’jReply'.
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humbly.- plraved' that the ' appeal ' of .the
case, ^gainst the

It ..is.r therefore 'most 
.Appellant/P.etitio.F)er ii.against the law, algains|.the rnerit of the 
facts, against policy; may please be dismissed'/.'
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