e

2" Feb, 2023

<y % before D.B.
YEY -'
8 © (Muhammad Akbar Khan) (Kalim Arshad Khan)
* Member (E) - Chairman
21.03.2023 Junior to counsel for the appellant pﬁesent.
Fazal Shah Mohmand, Additional Advocate General for
the respondents present.
) As per order sheet dated 30.01.2023 respondents were .
So DR - | |
P @wﬁw% directed to Sme.lt complete inquiry recorfl but till today rgcord :
was not produce they are warned to submit the same before the

Clerk of learned counsel for the appellant .present. Mr.

Muhammad Jan, District Attorney for the respondents present.

Lawyers are.on strike, therefore, the case is adjoui*ned. Office is

directed to notify the next date on the notice board as well as on the

website of the Tribunal. To come up for arguments on 21.03.2023

date and file to come up for arguments on 05.06.2023 before

- D.B. Parcha Peshi given to the parties.

(Muhamm@ad Akbar Khan) :(Kozina z({ehman)
Member (E) - Member (J)



¥ | 1
09" Dec. 2022 Appellant present in person. Mr. Naseerud Din Shah,

Assistant Advocate General for the respondents present.

Appellant states that his learned counsel was busy in
Hounourable High Court and submitted an application fér
adjournment of the matter to 30.01.2023, the date himself given
by the appéllént’s leafned éounsel. On the request of the.
‘v‘,\" . ﬁ appellant, the matter is adjouméd to his desired 30.01.2023 for
g&‘a arguments before the DB as last chance, ‘failingl which the

matter will be decided,ij'r_l the basis of aveiilable record without

the arguments. - :

(Farge&rPﬁul) - (Kalim Arshad Ehah)

Member (E) » - Chairman .

g@m12023 Learned counsel for the appellant present. Mr. Umair Azam
‘-’»ﬂiff{; o . ' :

Khan, Additional Advocate General for the respondents present. -
- Complete inquiry record has not been submitted either by the -
appellant or by the respondents, therefore, respondents shall positively

submit the same and to come up for arguments on 02.02.2023 b“efo;rg .

' the D.B. \\ | H
aul) ° ‘ :

: (‘ﬁaf.‘ee a (Salah-ud-Diﬁ)
" Member (E) , ' Member (J)
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11" Oct., 2022 Appellant pfesent in person. Mr. Kabirullah Khattak,
Addl. AG alongwith Ahmad Jan, SI (Legal) for the

respondents present.

Appellant seeks adjournment due to engagement of his
learried counsel before Hon’ble Peshawar High Court.

Adjourned. To come up for arguments on 09.11.2022 before

the D.B.
(Fareeha Paul) (Kalim Arshad Khan) -
Member (E) Chairman
09.11.2022 Since 9" November has been declared as

public holiday, case is adjourned to 09.12.2022 for the

same as before.
R(:Séder .




'08...,12.2021 Mr. Taimur Ali Khah,*Advocate, for the appéllaht' :
' present. Mr. Noor Zaman Khattak, District Attorney for the
respondents present. ‘ | '
The Worth'y.Chairman is on leave, therefore,. the -
bench is incomplete. Adjourned. To come 'up‘ ‘for'
arguments on 04.02.2022 before the D.B. ‘

—
(Salah-ud-Din)
Member (J)

7-02-2022
' \\D"‘Q' *Eo YL'}lYe;me_n"L 07( ’Hf\‘L

Howoblé Gl\m‘y-v»éqn e Case 75 ?L_a&buvnw( |
Lo Ceme u)o —on /i\-c. “""‘,”é q; beOYe,

N:Rd) /8'5’7""”“-

18.05.20225% 5- _earned counsel for the appellant presént. Mr Muhammad
Rasheed, Deputy District Attorney for respondents present.

Learned counsel for the appellant requested for adjournment as -

he has not made preparation of the brief. Adjourned. To come up for

arguments on 01.07.2022 before the D.B. |

(Rozina Rehman) : (Salah-Ud-Din) -
Member (J) ' : Member (J)

01.07.2022 Bench is not available, therefore, case is ad]ourned to
11.10.2022 for the same as before.
&

e@der
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14.09.2021

14.10.2021

Appellant anngwuth h|s counsel Mr. Asad Mehmpod ‘
Advocate, present Mr. Javed Ullah ASS|stant Advocate General> .
for the respondents present. _ ' | |

Learned counsel for the appeilant requeste_d - for

adjournment on the "'g}rbhl]nd that he has not meet-pr_eparation for

'arguments. Adjourned. To come up for arguments before the

D.Bon 13.10.2021.

o o

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

Syed Noman Ali Advocate present on behal'f: :pf
leamed counsel for appellant.

Kabir Uliah Khattak learned Additional Advocete General

for respondents present.

Former made a request for adjournment as learned

counsel for appellant is busy before Hon'ble Peshawar High

"Court, Peshawar; Adjourned by way of last chance. To come up

for arguments on 08.12.2021 before D.B.

(Atig-Ur-Rehman Wazir) ‘ (Rozine Rehman)
Member (E) Member (J) -
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15.02.2021

Y
v

26.05.2021

Mr. Asad Mahmood, Advocate on behalf of learned’counsel
for the appellant and Addl. AGfor the respondents present.
Former states that the issue of retrospective penalty has

not yet been decided by the Larger Bench of this Tribunal, '

therefore, it may be adjourned to a date after hearincj by the
Larger Bench. Adjourned to 26.05.2021 for hearing before the

D.B.

| W
(Mian Muhammad) Chairman

‘Member(E)

Appellant in person alongwith Mr. Taimoor - Ali

Khan, Advocate as proxy for learn'edl counsel’ for the
appellant present. Mr. Kabirullah Kﬁattak, Afdditional

Advocate General for respondents present.

* Former sought adjournment on the ground that the

" issue involved in the present appeal is pending adjudication .

before Larger Bench of this Tribunal in otheréappeals.

Adjourned. To come up_‘ for arguments before ' D.B on

14.09.2021. , I
o I
i
% s

2% ——y
(Mian Muhammad’ (Salah Ud Din)
Member (E) Member(J)
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| 08.06.2020 Bench is incomplete as one learned Member (J) is on
leave. Therefore the case is adjourned. To come up for the

same on 2f.08.2020 before D.B.

21.08.2020 ~  Due to summer vacation case to come up for the
| same on 23.10.2020 before D.B. |

€d

23.10.2020 Junior to counsel for the abpellant and Mr.
‘Muhammad Jan, DDA for the respondents present.

~ The Bar is observing general strike, therefore, the

matter is adJourned to 24.11.2020 for hearmg before the

o C%/ <i z
(Mian Muhamma Chairman

Member

11:5_.“
‘&

24.11.2020 - Counsel for the appellant and Assistant A.G for the
| respondents present.
Learned counsel states that the issue of retrospective
effect of penalty is also involved in the instant matter while
Larger Bench of this Tribunal is yet to decide the
proposition. He, therefore, requests for adjournment'to a
date after the hearing by Larger Bench.
Adjo to 15.02.2021 for hearing before the D.B.

T Chahﬁan :

(Mlan Muhammad)
., Member
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111 2019 ~ Leamed counsel for the appellant and Mr. Kabir Ullah
Khattak learned Addxtzonal Advoc:atc General present. Leamg,d' .
counsel for the appellant seeks adjournment. Adjourn To come

up for arguments on 13.01.2020 before D.B. .
Iﬁéﬁber | | | . Member .

14 .

" 13.01.2020: © Appellant in person preseht Mr. Usmari‘Ghéni learned
“7 .27 District Attorney present. Die to general strike of the Bar
on the call of Khyber Pakhtunkhwa Bar Council, the case

- -1s adjourned. To come up for arguments on 11.03.2020

before D.B.
Member : Member
'-\
- 11.03.2020 - Learned counsel for the appellant and Mr. Kabir Ullah .

Khattak learned Additional Advocate General -present.
Learned counsel for the appellant seeks adjdummént

Adjourn. To come up for arguments on 08.06.2020 before

e @/

Mémber _ 3 Member

B T S D T A S S
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._12..04‘.2019 | Learned‘ceuné,élﬂ“for thetap]‘oellant and Mr. Kabirullah
| Khattak leamed Additional Advocate General for the
respondents present. Learned counsel for the appellant.was
confronted with judgment of August Supreme Court of
Pakistan reported ¢n- SCMR 1998 Page 1890. Learned
counsel for the appellant seeks adjournmcnl. Adjourn. To

come up for arguments on 26.06.2019 before D.B.

26.06.2019 Counsel for the appellant and Addl. AG for the
| respondents present. Due to incomplete Beneh case is

adjourned to 27.08.2(5-19 for arguments before the D.B.

27.08.2019 - Learned counsel for the appellant and Mr. Zia Ullah learned
Deputy District Attomey_'aleh‘gwith Muhammad Raziq H.C present.

Learned counsel for the appellant seeks adjournment. Adjourn. To .

\ /\

NG
Member

come up for arguments on 11.11.2019 before D.B.

Member



i ‘
07.11.2018 Due. to retirement. of Hon’ble Chairman, the **
- Tribunal is deﬁlnct,_ Therefore, the case is adjourn'ed. To .
come upon 12:12.2018.
er '
L
12.12.2018 Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned AAG present. Learned counsel for
the appellant requested for adjoumment. Adjoum. To
come up for arguments on 04.02.2019 before D.B.
. M:ember ' | Member
04.02.2019 Counsel for the- appellant present. . M. Kabirullah Kbhattak,

Additional AG alongwrth Mr. Muhammad Raziq, Head Constable for the
_respondents present, Learned counsel for the appellant requested for

adjournment. Adjourned to 12.04.2019 for arguments before D.B.

. hd AY o
(AHMADT)EAN) (MUHAMMAD AMIN KHAN KUNDI)
- MEMBER MEMBER




";?_J'?"28.02.201‘8 1 . Counsel for the appellant present. Mr. Kabirullah
' » Khattak, Additional AG for the respondents also present.
‘ Learned counsel for the appellant'réquested‘for a.djournmentl |

Adjourned. To come up for arguments on 03.05.2018 before
- the D.B. '

R Mem'be:é;cutive) - Member (Judicial) -

.
s

03.05.2018 . Due to retirement of the worthy Chairman, the Tribunal is
' incomplete, therefore the case is adjourned. Tobome up for same

~ 0n 19.07.2018 before D.B

Rea

]9.07.20_18 L " Learned counsel for the appellant and learned Additional
: Advocate General present. Learned counsel for the appellanﬁ seeks

adjoﬁrnment. Adjourned. To come up for arguments on 12.09.2018

bef'o:re D.B. . )
{ . \7/
. (Ahmad Hassan) . | . kMuhammad Hamid Mughal)
Member - ' : - - Member
,' : , .
' L
12.09.2018 Since 12 September 2018 has been declared as public

holiday on account of Muharam Ul Haram. Therefore, the
case is adjourned. Adjourned. To come up for the same on

714 %

Réfader
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' 21.07.2016

I .
19.09.2016

16,01.2017

Counsel for tr’we appellant and Mr. Abdur Razig, HC -a_Ib-ngWifihl
Addi‘tidnal AG for the respondents present. Written re.r.JIy ‘hot
. ‘éubrnitted and -requested for further time to file written reply. Last _.
opportunity granted. To come up for .w.r'i't'ten replly/cémmehts on

\ MEMBER

19.09.2016 before S.B.

Appellant in person and Mr. Muhammad Raziq, HC
alongwith Addl: AG for respondeﬂts present. Written reply
submitted. To come up for rejoinder and final hearing on

© 16.01.2017 before D.B.
Member .
Counsel for appellant and Mr. Kabirullah Khattak, Assistant AG.

. for respondents present. Learned counsel for appellant submitted rejoinder

“which is placed on file. To come up for arguments on _06.06.2017 before

D.B. . (QAA
(AHMADHASSAN) ‘ (ASHFAQUE TAJ)
MEMBER - MEMBER
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v -06.06.2017 Counsel for- the appellant and Mr. Muhammad Jan, Deputy District
Attorney for the respondent present. Counsel for the' appellant requested "f'ork
adjournment. Adjourned. To come up for arguments on 04. 10.2017 before D.B.
A
(Muhammad Amin Khan Kundi)
Member

- (Gul Z#b Khan)

[£N

04.10.2017 Learned counsel for the abpellant present. Mr. Kabir
Ullah Khattak, Assistant Advocate General for the respondents
present. Learned counsel for the appellant submitted rejoinder
which 1s placed on file. To come up for .arguments 28.12.2017

before D.B

s @w’
ﬁg)er “Member

(Executive) o (Judicial)
A /.,.;,or f/‘;’
28.12.2017 Clerk to counsel for the appellant and Addl: AG for

respondents present. Arguments could not .be heard due ‘to

incomplete bench. .Adjoumed. To come up for arguments on

A

28.02.2018 before D.B.

T B S A ‘é Tt
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Security

2842016
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| o

appellant argued that the appellant was servi;ng as Constable when
subjected to departmental proceed?_r'\gs and cilismissed from service
vide impugned order dated 18.3.20.13.0n the allegations of wilful
absence where-against departmehtal appeial was preferred on

4.1.2015 which was rejected on 1.1.2016 a;nd hence. the instant
service abpeal on 28.01.2016.

i
That the departmental proceedings were not conducted in

the prescribed manners.

Points urged need consideration. Admit. Subject to deposit of
| .

security and process fee within 10 days, notices be issued to the

. /’jrespondents for written reply/comments for 28.4.2016 before S.B.

}

| Chaibw;n

i
Agent of counsel for the appellant and Mr. Hayat
Muhammad, H.C alongwith Addl: A.G" for respondents
present. Requested for adjournment. To céme up for written

reply/comments on 21.07.2016 before S.B.

Chirman




Form- A
FORM OF ORDER SHEET
Court of
Case No. 110/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
1 28.01.2016
The appeal of Mr. Muhammad Sohait presented today
l Plach
by Mr. Muhammad Asif Yousafzai Advocate may be entered in
the Institution Register and put up to the Worthy-Chalrman for
proper order please.
5 REGISTRAR

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon A3 <2 - /¢

CHAI#MAN

-
e s
s Tﬂ‘,"'
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

AppealNo.___ [lo /2016
Mr. Muhammad Suhail V/S Police D%apartment. :
INDEX |
S.No. | Documents Annexure | Page No.
1. IMemoof Appeal | = -——- 01-03
2. | Copy of Termination Order -A- 04
3. | Copy of Appeal -B- | 05
4. | Copy of Rejection Order - -C- 06
5. | Vakalat Nama . . - 07
L
APPELLANT
THROUGH: |

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.

- o
SRR e,
e C e
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE-TRIBUNAL, PESHAWAR.

(D

f

Appeal No. o /2016 ﬂ w2 Prexizse
Rorvice Tribumsd
l Sitary ?wj 6
Mr. Muhammad Suhail, Ex-Constable NO.4538, mwa,& 21~ o]
Police Station, Town, Peshawar.

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa,
Peshawar.
The Capital City Police Officer, Khyber Pakhtunkhwa,
Peshawar. | |

The Superintendent of Police Cantt; Peshawar.

RESPON DENTS

| APPELLANT

s 1
APPEAL UNDER SECTION-4 OF THE
KHYBER PAKHTUNKHWA, SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDER
DATED 28.03.2013 WHEREBY  THE
APPELLANT HAS BEEN DISMISSED FROM
SERVICE AND AGAINST THE ORDER DATEH
1.1.2016 WHEREBY THE DEPARTMENTAL

"APPEAL OF THE APPELLANT HAS BE%N
REJECTED FOR NO GOOD GROUNDS.

|
THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 01.01.2016 AND 28. 03.2013 MAY
- BE SET ASIDE AND THE APPELLANT MAY BE
REINSTATED WITH ALL BACK AND
CONSEQUENTIAL BENEFIT. ANY OTHER REMEDY,
WHICH THIS AUGUST  TRIBUNAL DEEMS
APPROPRIATE AND NOT SPECIFICALLY PRAYED"
FOR, THAT, MAY ALSO BE AWARDED IN F/-\VOU N
OF APPELLANT. |

(
i
|
1
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1. That the appellant was enlisted as Constaéble in the
year 2009 and completed all. due trainings and
courses with good record at his credit till the date of
dismissal from service.

RESPECTFULLY SHEWETH:

i
l
|

2. ‘ That the appellant’s mother became ill in February,
2012 and as the appellant is the only mail carrying
since it to look after her mother and to give her
proper medical treatment, therefore, the:appellant
submitted various applications for leaves which were
even not responded by the respondent department.

3. That on the basis of absence, the appellant was
dismissed from service with retrospective| effect on
18.3.2013. Copy of Termination Order is attached as
Annexure-A.

4. That the appellant filed appeal before the
respondent No.2 which was also rejected on
1.1.2016 for no good grounds. Copies of Appeal and
Rejection order are attached as Annexure-B and C.

5. That now the appellant comes to this Honourable

Tribunal on the following grounds amongst the

others. i

" GROUNDS: |
A) That the impugned orders dated 1.1.2016 and

18.3.2013 are against the law, fact, rules, norms of
justice and material on record which is not tenable
under the law.

B) That the appellant has not been dealt with according
- to law and rules.

) That the appellants services have been idismissed
without any legal procedures, which is the violatioh
of law and rules. |

D) That no Charge Sheet and. Statement of /%Hegations
were ever served upon the appellant nor any order
- for summary proceedings have been passed by the
respondent department. Thus, the respondents have
violated mandatory provision of rules governing the

appellant.



E)

F)

G)

H)

I)

J)

K)

L

N _ : i »
That even the enquiry was conducted at the back of
appellant and the appellant was not provided any
chance of defence which amounts to condemnation

un-heard. ‘ |

- That even no final Showcase Notice was served and

received by the appellant, otherwise the appellant
would have defended himself.

That the impugned orders of dismissal from service
was passed with retrospective effect (17.2.2012)
which under the commands of law and| Supreme
Court’s Judgment, the Executive Author:ty can not
pass any penalty order with retrospecttve effect.

That the penalty of dismissal is veriy harsh and not

commensurate to illness of his mother and his leave
application was not allowed / acted upon by the
concerned offices.

‘That the appellant has not been treated ac;cor,ding to

law and rules and principle of fair juStice :

I
That the absence was beyond the contrro of the
appellant, however, the appellant dld appty for leave
with application to the concerned offlces |

K3

That the appellant seeks permission to advance
others grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the

appeal of the appellant maybe accepted as prayed
for.

APPELLANTI
Muhammad SuhaT_

THROUGH:

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.
|
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s This  office  order will dispoze off the departmenta!);
proceedings against Constable Sohail No. 4538 who while posted at X
Pol'ce Station Town, remained absent from™ 15 lawful duty w.ef 1]
Y7 02.2012 till ro-date without any leave or nermiszion from his

S&hiQr

On the basis of the above rientioned  allegations,
“disciplinary proceedings were initiated against hirm and he was iszued 1
Charge Sheet alongwith Statement of allegationg, SGPO/Town was
appointed as Enquiry Officer. .

Findings of £.0, SDPO Town were received in which the S
c.0 issued several Parwanas to defauiter constable to appear and '
defend himself but ne remained absented from 17.92.2012 till to Cate.
Tharefore, the Enquiry Officer recommended hirm for “Dismissal from ; N

e
- . g
Ser VI,

iently, he was issued Final Show Cause Notice, He
‘-ause Notice on 27.09.2012 but did not bother.te’
lersigned or submit his reply tii! now.

Weeping in view of the above ang ‘r'écommendatiqh of
Enquiry  Officer, 1 being @ competent authority, agree with the P '
recommendation of the enquiry officer. Therefore, under Police ' ¢
Disciplinary Rules 1975, Constable Sohail Mo, 4538 is hereby
awarded major punishment of dismissal from service from the
date of his zbhsence. :

"‘_'"“\,\ i LI
—"-—'*"“‘“*‘:lé‘#::;:":} o .
SUPERINTEN ENT OF PGLICE,

CANTT: PESHAW AR,

No LA ER/Cante dated Peshawar, the2 g /m /2013, v

Copy for information and necessary action to the:-
i The CCRO Peshawar, .
h The SSP. Goeration, Peshawar. ‘ : ot
E The P HOrs; .
4 SOPG/Havatabad (E.0). -, VA
ray Officer.

e e

LA,

. / - "
7. T branch. ’ , oo
N, Fauji Missal branch with enquiry file for racora |
o Official concermag, - - R
. > 77| )

- . .",,',}‘“,‘
/ e i ‘
P A
e 174
'f . t
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“upheld and his appeal fqr re-instatement in service is rejecte_d/ﬁled;/

£
OFFICE OF THE
CAPITAL CITY POLICE OFFICER,
~ PESHAWAR ‘
Phone No. 091-9210989
Fax No. 091-9212597 }

1

ORDER

This order will d'isposerff departmental appeal preferred by ex- constable Muhammad

-

-0

%)

Sohail No. 4538 who was awarded the major punishment of Dismissal from service under Police

Rules-1975 vide OB No. 1041 by SP/Cantt Peshawar on the charge mentioned below:-.

- He while posted at PS Town, absented himself from 17.2.2012 to 28.3.2013 total ( 1
Year, 1 Month, 11 Days). v

2- Proper departmental proceedings were initiated against him and Mr. Shoaib Ashraf
ASP-Town, was appointed as the E.O. The E.O summoned the delinquent official repeatedly but he
failed to attend the departmental proceedings. As such the E.O concluded the enquiry and found

him guilty on the charge of absence and recommended for major punishment of dismissal from

service.

3- ‘On receipt of the findings of the E.O, the delinquent constable Muhammad Sohail .

" was issued Final show Cause Notice by SP/Cantt but he failed to submit his reply within stipulated

period. Henée_award_ed the above major punishment.

4- He was called in O.R. on 1.1.2016, and heard in person. Enquiry file was

thoroughly examined. He was provided full opportunity to defend himself but he failed to do so.
The allegations leveled against him stand proved. Therefore, the order passed by SP-Cantl is

‘ ST 110 PESHAWAR.
NO.QO"lé /PA dated Peshawarthe [/ [ /2016. ,

Copies for Information and n/a to the:-

SP/HQRs: Peshawar.. '

PO/OASI/ Complain Cell, CCP Peshawar.

CRC along with S.Roll for making necessary entry in his S.Roll.

FMC along with FM' h

o v A W

- Official concerned.

- BYTEY c
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 VAKALAT NAMA
o Nof - /20
IN THE COURT oﬁw_‘_&@@,ﬁ MM
. . B

(Appéllant) |
(Petitioner)
| (Plaintiff)
R ~ VERSUS . |
/é—z&,(,c.ef. AQ—MJ (Respondent)

oo . o  (Defendant)

Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar,
to appear, plead, act,.compromise, withdraw or refer to arbitration for me/us
as my/our Counsel/Advocate in the above noted matter, without any liability .
for- his default and with the authority to engage/appoint any other Advocate/
Counsel on my/our costs. o o '

I/we authorize the said Advocaté to deposit, withdraw and receive on fny/our

“ behalf all sums and amoUnts payable or deposited on my/our account in the
“above noted matter. The Advocate/Counsel is also at liberty to leave my/our

case at any .stage of the proceedings, if his any fee left unpaid or is

outstanding-against me/us. e
Dated_______J0 ) =
: : - ( CLIENT)
ACCEPT% o
cﬂﬁl§ﬂ“"
M. ASIF YOUSAFZAI

~_Advocate

" M. ASIF YOUSAFZAIL

Advocate High Court,
Peshawar.

OFFICE:

Room No.1, Upper Floor,
Islamia Club Building,
Khyber Bazar Peshawar.

Ph.091-2211391-

0333-9103240

’
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Z,‘x) BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

. Service Appeal No 110/2016.
Muhammad Sohail Ex- Constable No.45'38‘Police Station, Town Peshawar.Appellant.
VERSUS.

1. .Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Capital City Police Officer, Peshawar.

3. Superintendent of Police, Cantt, Peshawar.........c.cccccovcvvvvvrensn.. Respondents.

Reply on behalf of Respondents No. 1, 2, &3.
.Respectfully shewth:.

PRELIMINARY OBJECTIONS.

That the appeal is badly time barred.

N

" That the appeal is bad for mis-joinder of unnecessary and non-jbinder of

| necessary parties.
That the appellant has not come to this Hon’able Tribunal W|th clean hands.
That the appellant has no cause of action.
That the appellant i is estopped by his own conduct to file the instant appeal.
That the appellant has concealed the material facts from Honorable Tribunal.

~ That this Hon"able Tribunal has no jurisdiction to entertain the appeal.
Facts:- '

TN U W

(1) - Para No.1 pertains to |:ecord, hence needs no comments.

(2) Para No.2 is totally incorrect and concocted. In fact the appellant Wilfully
absented himself from his lawful duty w.e.f 17.02.2012 to 28.03.2013
(total 01 year 01 month and 11 days) without taking' permission/leave.

(3) Para No.3 is correct to the extent that the appellant was proceeded
departmentally on allegations of wilful absence from duty. He was
summoned repeatedly but he failed to attend the departmental
proceedings. He was recommended for major punishment and was also
issued Final Show Cause Notice but he failed to submit his‘feply to FSCN.
-Thus after fuifilling all codal formalities, he was awarded major |
punishment of dismissal from service vide OB No.1041 dated 18.03.2013
by SP Cantt: Peshawar. '

(4) Para No.4 is correct to the exteht that the appellant filed a departmental

‘ appeal; but after due consideration was rejected/filed because the'charges

leveled ag'ainst him were stand proved. It is worth to mention here that
‘his appeal was also time barred for about 02 years 01 month and 07
days.

(5)- That appeal of the appeliant belng dev0|d of merits may kindly be
dlsmlssed with cost.



(A)

(B)
©

(D)

()

(F)
(G)
(H)

(N
&)

Ky

PRAYER,

. GROUNDS:-

Incorrecf._The punishment orders are in accordance with law/rules hence
liable to be upheld. ' |

Incorrect. The appellant was treated as per law and rules.

Incorrect. In fact proper departmental proceedings were conducted
against him in which-he was proved guilty.

Incorrect. Proper charge sheet and summary of allegations was issued to
him and he was summoned repeatedly but he failed to appear before the
E.O. All codal formalities were fulfilled. |

Incorrect. The appellant was given full opportunity of defence. But he dld
not bother to appear before the Enquiry Officer and defend his long
absence period.

Incorrect. Proper show cause notice was issued to him but he failed to
appear before the Enquiry Officer. '

Incorrect. The punishment order is in accordance with law being‘p'assed
by the competent authority as per law and rules.

Incorrect. The punishment order is in accordance W|th law/rules
Incorrect. The appellant was treated as per law and rules.

Incorrect. The appellant absented himself wilfully without taking
permission/leave. | o

That respondents aiso seek pel:mission of this Honorable Service Tribunal
to raise additional grounds af the time of arguments.

It is therefore most humbly prayed that in'light of above facts ahd

submissions, the appeal of the appellant being devoid of ments and legal footlng,
may kindly be dismissed.

—

. | Provincial Pblice u(‘)ﬁf%w'/
- Khyber Pakht hwa,

Peshawar.f

P~

Capital 'City Police Officer,
Peshawar.

t

Superintend of Police,
Cantt, P war.




Gt:FORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Servnce Apgeal NQ 110[201

Muhammad SohanI.Ex- Constable No.4538 Police Statibn, Town Peshawar.Appel'Iant.

: VERSUS. :

Provincial Police Officer, Khyber Pakhtunkhwa Peshawar
Capltal City Police Officer, Peshawar.

-'Superlntendeht of Police, Cantt, Peshawar..........c.ccovcvrevenn... Respondents.
AFFIDAVIT
We reSpondents No. 1 2 &3 do hereby solemnly affirm and declare that

the contehts of the written reply are true and correct to the best of our -knowledge
and belief-and nothing has concealed/kept secret from this Honorable Tribunal.

Peshawar. o

. P

. .‘ P N .-

Capital Ctty Police Ofﬁ.cer, B
Peshawar




1

FINAL SHOW CAUSE NOTICE

I Superintendent of Police, Cantt, Capital City Police,
Peshawar as competent authority, under the provision of Police
~Disciplinary Rules 1975 - do hereby serve you -
Constable Sohail No. 4538 of Capital City Police, Peshawar as follows.

1 (i) That consequent upoh the :completion 'of enquiry conducted
against you by the enquiry officer for which you were given
opportunity of hearing. :

(iiOn going through the findings and recommendation of the
enquiry- Officer, the material on record and other connected papers
produced before the E.O. : '

" r s I am satisfied that you :*have_ committed - the follbwin.g-
4.0 | - acts/omissions specified in Police Disciplinary Rules 1975 of the said
7 .+ 1.  Ordinance. S : : T S

O “That you Constable Sohail No. 4538 while posted at PS/Town, -
- Peshawar were absented from 17.02.2012 till to date without taking

permission or leave. This act amounts to gross misconduct on your

part and against the discipline of the force” o

2. As a result thereof, I, as competent authority, have tentatively
decided to impose upon you the penalty of major punishment under I
Police Disciplinary Rules 1975 for absence willfully performing duty I S g
away from place of posting. ‘ S

| 3. . You are, therefore, required to show cause as to why the
: ! aforesaid penalty should not be imposed upon you and also intimate
e i - whether you desire to be heard in person. S

4, If no reply to this notice 'is' received- within 7 days of its
delivery, in normal.course of circumstances, it shall, be presumed that -~ | = .’
yBu have no defence to put in and in that case as ex-parate action be - L
taken against you. ' SR -

P 5, The éopy of the finding of the fanquiry officer is enclosed. -

: *—iﬂ W\
SUPERINTENDENT OF POLICE, :
#Cantt:, PESHAWAR.

/PA, SP/Cantt: dated Peshawarthe 27- ¢ /2012. | - '
Copy to official concerned o o

........
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- ‘ !

To: - Lhe Superintendent of Police, ‘ |
Gar tt, Peshawar. ;

SlejCCt": - DISCIPLINARY ACILTON /\( AINST CONSTARBLE SO '\ll ]
NOC. 4538 OF PS TOWN, PESTIAWAR. ) :

MEMO: \ l
Please refer to your office lndorsement No o 6 E/PA - dated I
' '
06.06.2012 on thc subject noted above. !
. The instant enquiry has been initiated against Constable SOHALL
i | 3 . : .
+#%>  NO. 4538 on the order of SPP/Cantt, Peshpwar vide hix letter No. 46-1/PA
w

dated 06.06.2012 on the charge that while posted at PS Town, Peshawar

| remained absent from his lawful duty w.e.( 17.02.2012 to till-date. The

undersigned was appointed Lo scrutinize the conduct of the aceused official.

Yarious summons were iSSL‘l(‘.(I to SHO Town. followed by last one
vide No:.218,'ST dated 20.06.2012 to inform the under enquiry constable to
appear before. zhe pndcrsigncd. His reply veceived which revealed that the
defauj'tel‘ police official did not gel trouble o report at his place of posting after
rcn;a'inecl absent w.c.f17.02.2012.

FINDING

[ have gone through the enquiry pnp('n's & concluded that besides
tae subject absznce duration, he remained absent from his lawlul duty w.e.{

: 117.02.2¢12 to til}-date, which amounts Lo gross misconduct at his part-It is worth l
mentioning tere that this office tried various times to contact the delinguent
.p(;iicc ozficial through his ccil phone, but his cell phoneis running off & did not

- . x‘
bother Lo receive this office cell #, his act shows that be has nothing 1o sav in his

sclf deferse, nor have any cogent proof of his absence duration & badly failed to

finalize “he charges leveled against him. . ' | /
The undersigned, is thercfore, constrained to recommend Lis name f
““dismigsal from serviee” [
(M _ (M. SOHIA Sp ok
. Enquiry Officer, o
Sub-bDivisional Police Officer !

No. 43-&'/;8’[’: pr: 1% /08 /2012,

: o | Aot

Town Cirele Peshawar, ]‘-‘
!




CHARGE SHEET
==L OHEET

I, Shabih Hussain, PSP, Supérihtend
' Peshawar,

ent of Police Cantt, Capital City Police,.
as competent aﬁthority, heréby char
PS/Town as follow:- !

ge you Constable Sohail"NO.'4538 of

ed yourself liabje to all or any of the penalties
} Specified in sectiop 4 of the Rules. |

§
g
(¢}
e
=
e
=3
g
®
g
&
[¢)]
w2
&

(SHABIH HUSSAIN)pgp ‘
| ' SUPERINTENDENT o POLICE;
R | |  CANTT; PESHAWAR
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. DISCIPLINARY ACTION/STATEMENT OF ALLEGATION. -

I, Shabih Hussain, PSP, Superintendent of Police Cantt, Capital City quice,

Peshawar, as. competent aﬁthority, am of the opinion that: Constable Sohail No.4538

K

posted at PS/Town Peshawar, has rendered hlmself liable to be proceeded agam@tmas he \

Rules 1975:-

STATEMENT OF ALLEGATIONS

“That he whtle posted at PSﬂ’ own remamed absent from his La A 1T
w.e. tI 7.02.2012 till to date without leave or permzsswn This amounts to gross
“misconduct and against the dzsctplme of the force”.

2. For the purpose of scrutinizing the conduct of the said accused with reference of

- the above allegations an enquiry committee con51st1ng of the following Police Officers. is

constituted:- ‘
i ASP TdurN

ii.

3. The enquiry committee/EO shall, in accordance with the provision of the

ordinance, provide reasonable opportunity of hearing to the accused officer and make

. A - .
recommendation as to punishment or other appropriate action against the accused.

~

4, The accused and a well conversant representative of the department shall join

proceedings on the date, time and place fixed by the enquiry committee.

(SHABTH HUSSAIN) PSP’
SUPERINTENDENT OF POLICE,

: g £ CANTT: PESHAWAR.
/PA, dated Peshawar the . / ©  2012.

Copy of the above is forwarded to the E.O/Enquiry Committee for initiating
proceeding against the accused under the provision of Police Rules 1975.

ff/aw .
Catt lln va

() oA
D

| s

/
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BEFORE THE KPK, SERVICE TRI UNAL, PESHAWAR

b

Service Appeal No. 110/2016

Muhammad Sohail VS ~ Police Deptt:

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7)

FACTS:

1.

All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
obJectlon due to their own conduct.

Admttted correct by the respondents as the service record is
present with the respondent department. |

Incorrect. The appellant did not remain willfully absent from
‘his duty but his mother was ill and was. engaged in the
looking after and treatment of his mother and the appellant
was compelled to remain absent form his duty to the
mentioned reason. He also properly applled for leave but
they department did not response on his application.

First portion of para 3 is admitted correct hence no
comments while the rest of para is incorrect as the appellant
was dismissed from service without fulfiling codal
formalities. : -

First portion of para 4 is admitted correct hence no
comments while the rest of para is incorrect hence denied.
|

Incorrect. The appellant has good cause of action and is

liable to be accepted with cost on the following grounds.



™

GROUNDS:

A)

B)

0

D)

E)

F)‘

G)

H)

D

J).

K)

Incorrect. The impugned orders are not in accordance
with law, facts, norms of justice and materlal therefore not
tenable and liable to set aside.

Incorrect. The appellant was not treated as per law and

rules.

Incorrect. In fact no proper departmen;tal proceedings
were conducted against the appellant which the violation
of law and rules.

~ Incorrect. While para D of the appeal is corirect.

Incorrect. While para C of the appeal is correct.

Incorrect. No final show cause notice was issued to the
appellant. Moreover show cause notice lis issued after
inquiry proceeding and not during the inquiry proceeding.
Incorrect. The impugned dismissal from service order was
passed with retrospective effect which |S|not permissible
under the law and superior court judgment.

Incorrect. The punishment order is not accordance with
law and rules. |

Incorrect. The appellant was not treated as pér law and
rules.

Incorrect. While para'J of the appeal is correct.
Legal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.

APPELLAN ,
Through: < Ao
( M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT,
& .

( TAIMUR ALI KHAN )
ADVOCATE HIGH COURT.

I
Pt



-~

AFFIDAVIT |

It is affirmed and declared that the contents of rejoinder ar

true and correct to the best of my knowledge ar}ad belief.

s

DEPONENT

1 b Jan 201
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é - BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.
A . . T, |

f
Service Appeal No. 110/2016

Muhammad Sohail : VS | " Police Depit:

............

..................

RESPECTFULLY SHEWETH:

FACTS: | . |
1. No comments endorsed by the department that para 1 of the appeal
_ 1s correct. ! :

2. Incorrect. The appellant’s  mother and was engaged her mother
treatment and also submitted various apphcatlons which were not
responded by the respondent. - |

3. - Incorrect. No proper procedure was adopted by the respondent
department and dismissed the appellant in slip shod manner which
is not permissible under the law and rules.

4. Incorrect. The departmental appeal of the appel}ant was rejected-"
for no good ground. Moreover the departmental was rejected on
merit and not on limitation and as per superior cou|rt Judgment such’

appeal is competent before the Tribunal.

5. Incorrect. The appellant has good cause of actlon and liable to be
accepted with cost.

GROUNDS: |

A. Incorrect. The punishment orders are not in accordance with law and
rules hence liable to be set-aside.

+

’ ’ |
B. Incorrect. The appellant was not treated as per law and rules.
C. Incorrect. While para C of the appeal is correct.

\ .
D. Incorrect. No proper charge sheet and statement of . allegations was
issued to the appellant which is mandatory under the law.




E. Incorrect. No oppbﬁuhity of defence was provided to the appellant

and was dismissed in slip shod manner.
F. Incorrect. While para F of the appeal is correct.

G. Incorrect. While para G of the appeal is correct.

H. Incorrect. While para H of the appeal is correct.

I. Incorrect. The appellant was not treated as per law and rules.

J. Incorrect. The appellant filed application to concerned offices for

leave which was not responded.

| K. Legal.

It is, therefore, most'humbly prayed the appéal
kindly be accepted as prayed for.

APPELLANg

of appellant may

Through:

AFFIDAVIT

It is affirmed and declared-that the contents of rejoinder are tr

to the best of my knowledge and belief,

0.

DEPONENT

e e
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ue and correct
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Civil Petition No. 170-P of 2012.
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' BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO._|[ 8BS 12019

KAy hey Pakbtuladwea
Gervice Tribuanat

| 9z ¢
Erivey TN VL

- Hamyun Igbal Ex-Constable No: 575 _ - p
Distirct Karak. ' ) buwu.—giilﬁj,/igo / ? |
gg ................................ . (Appe‘llant) '
H
VERSUS

1 The AIG Establishment For inspector Genral of lP«)lice, KP. Peshawar.

7. The deputy inspector General of Police Kohat, region kohat. ‘

3. The District Police officer Karak.

(Responden ts)

oooooooooooooooooooooooooooo

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER of ‘
DATED 26.03.2009 WHEREBY, THE APPELLANT HAS
BEEN DISCHARGED 'FROM SERVICE AND AGAINST
THE REJECTION ORDER DATED  31.102012

,\V co.my ~ WHEREBY THE DEPTT APPEAL OF THE
e APPELLANT HAS BEEN REJECTED AND AGAINST
wegrarar - THE REJECTION ORDER DATD 08.08.2019 OF 11-A
3]s ~ REVIEW PETITON FORNO GOOD GROUNDS.
PRAYER: | | -

be pvbited THAT ON ACCEPTANCE OF THIS APPEAL, THE
S ORDERs DATED 26032009, 31.10.2012 and 08.08.2019

L e ovlglig o MaY G SET ASIDE AND THE APPELLANT MAY Bl
. _ REINSTATED WITH ALL BACK . AND.

CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPOPRIATE THAT MAY ALSO BE AWARADED IN
FAVOUR OF APPELLANT. -




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1185/2019

Date of Institution ...~ 05.09.2019 .
Date of Decision ... 27.01.2022

Hamayun Igbal Ex-Constable No:575 District Karak S
: h (Appellant)

VERSUS

The AIG Estabhshment for Inspector General of Pollce Khyber Pakhtunkhwa

) Peshawar and others. (Respondents)

Syed Noman Al Bukhari & Uzma Syed , :
Advocates - ... For Appellant

Muhammad Adeel Butt,

Add|t:onal Advocate General  “ For respondents
AHMAD SULTAN TAREEN Caes CHAIRMAN
ATIQ-UR-REHMAN WAZIR _ MEMBER (EXECUTIVE)
T ’
\N\_//
JUDGMENT o

ATIQ-UR—REHMAN WAZIR MEMBER(E) - Brief facts of the case

are that the appellant was apponnted as Constable in Police Department in the ’
- year 2007. During the course of his service, the appellant was proceeded

against on the charges of absence‘and was ultimately discharge from service

vide order dated 26-03-2009, against which the appellant filed departmental .
appeal which was rejected vide order dated 31-10;2012. The appellant fled -

revision petition, which was re]ected vide order dated 08-08-2.'019; hence the -

instant service appeal with prayers that the impugned orders dated 26-03-
| 2009 31-10-2012 and 08-08-2019 may be set aside and the appellant may be |

re-instated in service W|th all back beneflts

IS Y
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: 02. Learned counsel for the ‘appellant has contended that the impugne'd.

orders are against law, facts and norms of natural justice,, hence not tenable

“and liable to be set aside; that

retrospective effect, which is void in

the impugned order was passed wrth

the eye of law and according to superior:

courts judgments. Reliance was placed ON 2002 SCMR 1‘129 and 2006 PLC C5

221; that no regular lnquir\; was con

ducted against the appellant nor there is

any order in black & white to show that inquiry has been dispens‘e_d with; that

the appellant was dlsmlssed from service wrthout adhering to the method

prescnbed in law; that the appellant has been condemned unheard and has not.,

been treated in accordance wnth law;

that nelther any charge sheet/statement. '

of allegations was served upon the appellant nor any show cause, thus skipped ;

the mandatory steps provided in faw; that absence of the appellant was not

willful, r h’@e to compelling reason of iliness of his mother, which was not
l “ken into consideration; that the appellant has been discriminated as another

employee, namely Umar Khan on the same footings was re-instated, whereas.

case of the appellant was not considered positively; that the appellant was

proceeded against under two sets of

law, as he was. proceeded against under

RSO 2000 but penalty was awarded under police rules, which is iliegal and on

this score alone, the impugned orders are liable to be set aside.

03. .learned Additional  Advocate General for the respondents has

contended that the appellant absented himself from lawful duty for longer, -

hence he was proceeded agalnst departmentally on the charges of absence,

that proper charge sheet/statement of allegations was served upon the

} appeliant; that inquiry was dispensed with as the appellant was in probation

penod and there was no need of any

inquiry; that after due process of law, the

appellant was dlscharged from seerce vide order dated 26-03-2009; that

departmental appeal of the appellant was rejected being barred by time; that




where departmental appeal is barred by time, the service appeal before thisv"

Tribunal is incompetent.

04. We have heard learned couhsei of the pérties ar;sd have perused the

record.

05.  We have observed that the petitioner remained absent for some tfme
dde to illness of  his ,rr-wother and the appellént has taken such étance in his
‘deplartmental appéal. We are aléo mindful of question Of'limitatiqn that the
“appellant spoiled. time between his dismissal and dep'artmentéi ap'peaf and
again filing revision petition at a belated stage. ‘Contention of the learned
Deputy District Attorney appearing on behalf of respondents to the effect that

regular inquiry was not necesséry in the case of appellant as he was proceeded '

agains ile' still in the probation ‘period, also hold force, but sirﬁuitaneously _
: the appellant was also a civil servant and the question a;s to whétﬁer the
appel‘llaht was supbﬁsed to be proceeded against under RSO 2000 -or Police .
Rules cannot be ignored, as RSO 2000 having overriding effect over other laws
at that particular time and provision inlordinaﬁce eXisted for the appellant. The
learned Deputy District Attorﬁey for respondents was still of the opinion thaﬁ_ he
was rightly penalized uhder police rule, as there was no oth.er option with the
réspondeht to proceed him as Ithe appellanf was still in probation'. peri.od,
. | Contenﬁon of the learned Deputy Disfrict Attorney is correct fo the extenf Qf

' brobatioﬁ perio‘d, but séctioh 11. of the ordinance bars tﬁe 'respondenfs t§

' proceed him under any other law except the Qrdinance and other optioﬁ was

- also available in the Ordinance. The ordinance vide section 3 (a) provides:

“that dismissal, removal and compulsory retirement of certain
persons in Govt. or corporation service etc, where in the opihioh of
the competent authority , a person in'Govt. or corporation service
.‘ “is inefficient or has ceased to be efficient for any reason; or is




(= e

v" , _ - l ” : ) .
e ) N
. / | : gurlty of being hablt{rally absent from duty without prlor approval of
oLl -leave, the competent ‘authority, after inquiry by the comm:ttee

constituted under section 5, may notwithstanding anythlng
contained in any law or the terms and conditions of service of such .
person, b\/ order in wrrtung dismiss or remove -such person from
service, compulsory retire from service or reduce him to lower post
or pay scale, or impose one or more minor penalties as prescrlbed-
in the Khyber Pakhtunkhwa Government Servant (Efficiency &
Discipline) Rules 1973 made under Section 25 of Civil Servant Act, . |
1973.”

‘What we have observed and as is evident from the |mpugned order of. "

dlscharge dated 26-03-2009 that the appellant was proceeded against under

RSO 2000, whereas penalty was awarded under Pollce.‘Rules, 1934, as the

penalty of Discharge from service is nowhere available in RSO 2000. In" 3

- 'si.ruat'ion, since the impugned action was culminated lnto itls logical concl'usion
under a mi ception of law and under a wrong law, it has vitiated entire -
\)Mﬁmg::l:ding final order, which could not be sustained under law,
« hence proceedin.g as well as final order s liable to be set aside on thls score

~ alone and which also disposes of the .question of limitation as the impugned

order s a void order and no limitation.runs against void order. Reliance ig _

~ placed on 2007 SCMR 229,

% Without touching other merits of the case, when an order or act

relating to dlsuplrnary proceedings was contrary to Iaw then all, subsequent :
| proceedlngs and actlons taken thereon would have no basrs and would fall.

Respondents had penalized the appellant without complying with provisions of

law and which smacks malafide on‘ part of the reépondents. Reliance is placed

. on 2009 SCMR 339,

07. In view of the foregoing discussion, the instant appeal is accepted. The

impugned orders'dated 26-03-2009, 31-10-2012 and 08-08-2019 are set aside



and the appeliant is re-instated in service. The intervening period is treated as

y: Parties are left to bear their own costs. File be consigned to

leave without pa

record room. ‘ :

ANNOUNCED
27.01.2022

(ATIQ-UR-REFMAN WAZIR)
MEMBER (E) =

M
CHAIRMAN

AT



