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02.03. 2023 Learned counsel for the appellant present. Mr: ‘l\/ILihelun.maci Riaz -

Khan Paindakhel, Assistant Advocate General for the respondents

present. )

Learned counsel for the appellant requested for adjournment on
I e -

¢ the ground that he has not made preparation for arguments.

o ST Adjourned. To come up for arguments on 14.03.2023 before the DB. ¥
O . Parcha Peshi given to the parties. -

(Salah-ud-Din)
| Member (1)

S A :
i % % ﬁwn/
() .
%A % (Fareeh “
“.

Member (E)

14.03.2023 Junior to counsel for the appellant present. Mr. Syed
Asif Ali Shah, Deputy District Attorney for responden_té

present.

Junior to counsel for the appellant réequested for
adjournment on the ground that senior counsel is appointed
as Additional Advocate General and he wants to submit
fresh Wakalatnama. Adjoumed. To come up for

arguments on 03.05.2023 before D.B. P.P given to the

parties.

Q. 5
R </7 q
LN .

o w»;y (Salah-Ud-Din) (Kalim Arshad Khan)
$, A *S:@ Member (J) ~ Chairman

|
v



st Nov., 2022 Learned counsel for the appellant present.  Mr. =

Kabirullah Khattak, Addl. Advocate General for the respondents

t

present.

02. Learned AAG seeks adjournment;in order to further :

——
o

prepare the brief. Granted. This appeal may 'be fixed before the

D.B as per previous order sheet. To come up for arguments on
. !I .

QQANNE@ 29.11.2022 before the D.B

(Faregt@ Pasl) (Kalim Arshad Khan)
Member (E). Ch'airman
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26.09.2022 Junior to c‘;f_iij'ﬁseléfor“appeilant present.

Kabir UI'Iah Khattak learned ~Additional Advocate
General alongwith Sajid Khan Superintendent for respondents

present.

Former made a request for adjournment as senior
/counsel for appellant is busy before the Hon'ble Peshawar
High Court, Peshawar; granted. To come up for arguments on
25.10.2022 before D.B. .

.. Ce

(Farecha Paul) : | (Rozina Rehman)
Member (E) : Member (J)

25.10.2022 : Junior of learned counsel for the appellant present. Mr. Riaz,
E Superintendent alongwith Mr. Muhammad Riaz Khan Paindakhel,

© Assistant Advocate General for the respondents present.

r

As one of us (Mr. Main Muhammad Member Executive) is
~ Tappellant in the instant appeal, therefore, the appeal in hand may be
fixed before D.B in which he is not a Member. Adjourned. To come

ore some other D.Bon 01.11.2022. -

(Mian Muhantnad) (Salah-Ud-Din)
Member (E) Member (J)




12.09.2022 . Counsel for the appellant present. _M.r.‘;'kabir‘Ullah

20.09.2022

Khattak, Additional Advocate General for respbndents(
present. .

This case was fixed for 2’2.11.202'2 but on the written
request of the appeliant it was fixed for today. Learned
Additional AG is not ready for arguments. Therefore, last
chance is given for arguments on 20.09.2022 before D.B.

Y

(Fare&ha Paul) (Rozina Rehman)
Member (E) ' . Member-(J)

Learned counsel for the appellant present. Mr. Tariq Shah, Senior
Auditor alongwith Mr. Naseeri{jd-Din Shah, Assistant Advocate G‘enérai'for

the respondents present. , L . "~

Reply/comments on behalf of respondent No. 4 submitted, copy of

‘which handed over to learned counsel for the appeliant.

As one of us (Mr. Main Muhammad Membér,EXecutj'\fe) is appeilant

~in the instant case, therefore, the appeal in hand maily b»e'"'fixed_for:

arguments before’some other D.B on 26.09.2022. =~ - “
= | = - ) i . /

g . ) — e ———————
~(Mian Muhamnfad) ‘ ~(Salah-Ud-Din)}

Member. (E) - Mémber (3) .




20.05.2022 Learned” ‘c’:b‘uﬁ"s!g'l for the appellant present. Mr.
Muhammad Adeel Butt, Addl. AG alongwith Naseeb Khan, $.0
and Mr. Sultan Shah, SUperintendént for the respondents

present.

Written reply/comments on behalf of respondents
not submitted. R'epreSentati\)e of the respondents seeks time
for submission of written reply/comments. Granted. To come ' -

up for written reply/comments on 14.06.2022 before S.B.

D

(Salah-ud-Din)

Member (J)

14" June, 2022 Clerk of counsel for the appellant present Mr.
Kabirullah Khattak, - -Addl. AG alongwith ' Sultan Shah,

Superintendent for the respondents present.

Representative of the'respondents seeks further time to

furnish reply/comments Last chance is given. To come up for

written reply/comments on 30.06.2022 before S.B:
(Kalim Arshad Khan)
Chairman .
30.06.2022 Counsel for the appellant present. Mr. Kabir Ullah -
Khattak, Additional Advocate General aicngwitih Mr. Naseeb

Khan, 5.0 and Mr. Sultan S5hah, Superintehcient for

respondents present.

Written reply/comments on behalf of the respondents
submitted which is 'p'lacé'd_v on file. A copy of the _samé is aiso
handed over to counsel of the appeliant. To come up for
rejoinder/arguments on 08.08.2022 before D.B.

s
Faree J,, f‘dui
l\’lt_m'f‘}' (E)

I}
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‘.{ 29.04.2021 Case file receiv}ed from the office of Registrar on
the verbal direction of Hon'’ble Chairman.

Appellant present through counsel. Preliminary
arguments heard. Record perused.

Points raised need consideration. Instant appeal is
admitted for regular hearing subject to all legal
objections. The appellant is directed to deposit security
/( - and process fee within 10 days. Thereafter, notice be

issued to respondents for submission of written
reply/comments. To come up for reply/comments on
20.05.2022 before S.B.

(Rozina Rehman)
Member (J)
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Form- A ‘% \

FORM OF ORDER SHEET

Court of

Case No.-

612/2022

S.No. Date of order
proceedings

Order or other proceedings with signature of judge

1| 2

1- 25/04/2022

The appeal of Mian Muhammad presented today by Mr. Fazal Shah
Mohmand Advocate may be entered in the Institution Register and put up to

the Worthy Chairman for proper order please.

REGISTRAR
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PESHAWAR

Service Appeal No é (FV/"ZOZZ

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Mian Muhammad............. eeeremeesemesesessebsessnas Appeilant

Through
: -~

VERSUS
Govt. and Others......... Respondents
INDEX :
-| S. No | Description of Documents Annexure | Pages
‘1. - | Service Appeal with Affidavit |- Y
2.  |Application for condonation of delay with -
Affidavit | » S
13 Copies of MA Degree, Advertisement dated A, B,C&
' 12-02-1991, Appointment Order dated 02- D
03-1992 & Office Order dated 16-06-1993 | . 16-9
4. | Copies of Notification dated 24-04-1997 & | E&F
Office Order dated 24-05-1997 fo-/)
5. Copy of departmental appeal G t3-/61 -
6. . {Copy of Judgement dated 08-06-2017 in H |
‘Writ Petltlon No 913-P/2014 {£-32
7. |Copy of Judgement dated 28-10- 2010 I1&J
'-| passed in Writ Petition No"3600/2010 &
.| Judgement . .dated  23- 10-2019 Writ
: Petition No 4713-P/2018. /m\ 3343
13. | Vakalat Nama , 7
- ‘ ‘/r
Dated:-22-04-2022 Appellant

FAZAL SHAH MOHMAND

ADVOCATE,

SUPREME COURT OF PAKISTAN

OFFICE:- Cantonment Plaza Flat 3/B
Khyber Bazar Peshawar.

Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com
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BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL
PESHAWAR

Service Appeal No /2022

Mian Muhammad, Member, (Executive), Khyber Pakhtunkhwa -

- Service Tribunal Peshawar. ...Appeilant

VERSUS

1. Govt. of Khyber Pakhtunkhwa, through Chief Secretary, Civil
Secretariat, Peshawar.

2. Govt. of Khyber Pakhtunkhwa; through Secretary, Establishment
Department, Civil Secretariat, Peshawar. :

3. Govt. of Khyber Pakhtunkhwa -through Secretary, Finance
Department Peshawar.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.
................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE INACTION OF
RESPONDENTS ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT DATED 12-01-2022 :

PRAYER:- -

On acceptance’ of this appeal, respondents may kindly be
directed, to grant the appellant two advance increments for
possessing higher qualification from the date of acqumng,of
higher qualification with all back beneﬁts

Respectfully Submitted:-

1. That the appellant is. highly qualified who -acquired his Master of
Arts Degree in International Relations from the University of
Peshawar in the year 1990 and subsequent to Advertisement No
2/1991 dated 12-02-1991 of the Khyber Pakhtunkhwa Public
Service Commission (herein after referred to as KP PSC), wherein
the requisite qualification of Bachelor degree from recognized
University, was required for appointment as Naib 'Tehsildar, the
appellant was appointed as Naib Tehsildar (BPS-14) w.e.f 15-02-
1992 vide Office Order dated 02-03-1992. It is pertinent to
mention that the appellant having higher qualification of Master
Degree, was allowed two Special Advance. Increments from the
date of his appointment vide Office Order dated 16-06-1993, to

~ which effect, entry was duly made in Service Book of the

- appellant. {Copies of MA Degree, Advertisement dated 12-02-
1991, Appointment Order dated 02-03-1992 & Office Order

~ dated 16-06-1 993 are enclosed as Annexure A, B, C & D).
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4.

5.

t @ '

That later on the posts of Section Officers were advertised by the
KP PSC and the appellant applied for the same through proper
channel and upon the recommendations of KP PSC, the appellant
was appointed as Section Officer (BPS-17) vide Notification dated
24-04-1997 and was thus relieved vide Office Order dated 24-05-
1997. {Copies of Notification dated 24-04-1997 & Office
Order dated 24-05-1997 are enclosed as Annexure E & F).

. That since appointment the appellant performed his duties with
“honesty and full devotion with spotless service career for-the last

over thirty years. The appellant is having higher qualification of
Master of Arts in International Relations and as such is entitled to
the grant of two advance increments as per the Notification dated
11-08-1991 from the date of acquiring higher qualification, i, e,
1990 and which were allowed, in previous service as Naib
Tehsildar, but on joining as Section Officer, he is not allowed the
benefit of advance increments and kept deprived of his due rights
for no fault.

That the appellant preferred departmental appeal, for the 'grant of

advance increments for possessing higher qualification vide dairy
No 306 dated 12-01-2022 but was not responded within the
statutory period. {Copy of departmental appeal is enclosed as
Annexure G) |

That this action of not granting the éppellant advance increments
for possessing higher qualification, is against the law facts and
principles of justice on ground inter-alia as follows:

GROUNDS:-

\ »

A. That the omissions and commissions of respondents of not
granting advance increments on the basis of higher
qualification is illegal, unlawful, without lawful authority and
of no legal effect.

B. That the appellant is entitled to be granted advance
~ increments as per the Notification dated 11-08-1991, issued
by the Provincial Govt. and denial of such right is violation

of Article 4 and 25 of the Constitution.

C. That the advance increments have been granted for
possessing higher ‘qualiﬁcation by the departments and also
such like cases have been allowed by the honourable
Peshawar High Court, as well as the Apex Court and the
“honourable Khyber Pakhtunkhwa, Service Tribunal so the
anpellant is entitled to the grant of advance increments.
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That so far the Act of 2012 of Cessation of Advance
“Increments is concerned, the same was impugned before
the honourable Peshawar High Court vide Writ Petition No
913-P/2014 titled as Muhammad Igbal and others VS Govt.
and others which was allowed to the extent of Section 2 by
giving it retrospective effect before 01-12-2001, was
declared null and void and was thus expunged and struck

“down from the Act ibid vide Judgement dated 08-06-2017.

As the appellant has acquired his higher qualification before
2001, so the appellant is entitled to the grant of advance
increments on this score too. {Copy of Judgement dated
08-06-2017 in Writ Petition No 913-P/2014 is enclosed

- as Annexure H).

That even writ petition of similarly placed: employees
bearing No 3600/2010 titled Muhammad Igbal and others
VS Govt. and others was allowed by the honourable

. Peshawar High Court vide Judgement dated 28-10-2010

and against which even CPLA was dismissed by the Apex
Court. Moreover, Writ -Petition No 4713-P/2018 titled
“Muhammad Akbar and others VS PPO and others” filed by
similarly placed employees was allowed by the honourable
Peshawar High Court, Peshawar vide Judgement dated 23-
10-2019. {Copy of Judgement dated 28-10-2010 passed
in Writ Petition No 3600/2010 & Judgement dated 23-
10-2019 in Writ Petition No 4713—P/2018 are enclosed
as Annexure | & J).

That this Honourable Tribunal, has élready granted two.
advance increments in similar cases titled as Najeeb Ullah
Inspector in Service Appeal 1247/2007 decided on 14-10-

2008 and "in many other Service Appeals, and the

respondents are therefore under legal obligation to follow
the same modalities and equally treat the appellant on -
acquiring higher qualification. The honourable Apex Court

- even dismissed CPLA agalnst stated Judgement filed by the"

-respondents.

. That the appellant has served and performed his duties to -

the best of his abilities and potentials but to. his utter

‘dismay that the benefits extended to others are being
denied to him. .

H. That the August Supreme Court of Pakistan time and again

resterated that the publ:c functlonanes will not fix different

[ T, . SRS DURDI JUN DY -
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good governance and justice:demands that benefits of such
judgements be extended to the appellant as well. |

5 A

I. That even the August Supreme Court of Pakistan has held
that if the Supreme Court or Service Tribunal decides a
point of law relating to the terms and conditions of service
of Civil Servants, the same benefits should be extended to
the Civil Servants equally placed and positioned even if they
had not litigated instead of compelling them to approach
the Supreme Court or Service Tribunal.

| J. That the appellant has rendered over thirty years of service
with unblemished service record.

K. That the appellant seeks the permission of this honorable
“tribunal for further/additional grounds at the time of
arguments ' :

lt is therefore prayed that appeal of the appellant may kindly
be accepted as prayed for in the’heg djng of the appeal.

Dated -22-04-2022 Appeliant
. Through ' _ S
FAZAL \SPHAH MOHMAND
ADVOCATE

SUPREME COURT OF PAKISTAN.

L]

LIST OF BOOKS -

1. Constitution 1973.
2. other books as per need

- CERTIFICATE:
Certified that as per instructions of my client, no other Service Appeal
on the same subject and between the same parties has been filed
prevuousiy or concurrently before this honorable Tribunal. :

ADVOCATE

{2V “Zgarvice Tribunal Peshawar, do hereby solemnly affirm and declare on
oath that the contents of this Appeal are true and correct to the best of
my knowledge and belief and nothing has been copCealed from this
honorable Tribunal. (Ejz: ’

DEPONENT
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BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL
PESHAWAR
Service Appeal No /2022
Mian Muhammad............ ' Appellant
VERSUS
Govt. and (jther'; ..Respondenfs

- Application for condonation of delay if any b

wRespect‘fully Submitted:-

- 1. That the accompanying appeal is being filed today in which no
-date of hearing has been fi xed so far.

2. That the grounds of appeal may be considered as integral
Part of this application. '

v+ - 3. That the issue in hand is of recurring cause of action bes:des
departmental appeal of the appellant is still pendmg before
respondents, hence, instant appeal is well within time. '

4. That the law as well as the dictums of the superior Courts also
favors decasmns of cases on merit.

It is therefore prayed that on acceptarice
delay if any in filing of appeal may ki @

Dated:-22-04-2022 _‘Appeliant

Through 5 Z

FAZAL SHAH MOHMAND
- ADVOCATE, :
SUPREME COURT OF PAKISTAN.

of this application, the.
condoned.

A FFIDAVIT
‘I, Mian' Muhammad, Member, (Executive), Khyber Pakhtunkhwa
Service Tribunal Peshawar,.do hereby solemnly affirm and declare on
oath that the contents of this Application are true and correct to the
best of my knowledge and belief nothing has been concealed from -
this honorable Tribunal. dx ~ ~

’ 5

v

"DEPONENT
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{ T Ad\;'eﬂ isamemt: & ".Appllcatlons‘ ara mvued by 10'
¢ March 1993 (25 March 1991, for.candidates from abroad) from Paki-.
fostani cilizens of : NWFP domlclle'fon racmltment ‘t0: 26 tgmporary"
ln Revenu hrough Compell-

ed from a recognised’ Umversuly Gy Age -
;8 s;t;flanuary 1991,(31 years from Zone 1 and
A (il In the cqse oﬁa,person whose services under Govt, have
i 1ated {or wqq} of a vacancy. the period of servicé already-
v him' for the| Rytpose 'of upper age limit be excluded from
{iii} in lhe'case of persons already’in’ Gov\ service with at.-
Jaarsservuca as’such the upper age Iimitsha!l he thirty hve' .
ig M - S

i hls age a

- ears.

‘?f.’!{ o

.,;{above SFuriher agg.re axatlo w1l| be consldeted it applxad for under
3 ;,,epara-7 ofthe instm‘ct‘l:fns a edto the app]lcatmn farm, Ex-Armed :
Forceé{persormel st's¢ ples ‘of their! ﬂxscharga gertifi cales‘, ]

."G w.§qmi Govt/AulonomouslSemn Autono- ;.

oy any‘*applscang ot fecewed wlmln 30 days. ofthe clo-
ate,|fis ‘Bppllca Ilrbe rejected P(escrlbed appllcauon
forms and syllabus ar obtainable on'the production of fee recelp:
? from the Gommission” s~off'ce,'all Deputy Comrmssmners, Political
“Agents and Employment Exchanges in' NWFP parsonallv or by sen-"*
ding :large: ‘size  sel ddresséd envelope: bearing Rupées 1/20 -
xammauon‘fee ‘ot Rs 55/ {Rupees Fifty.}
tfor.candi lates fromiZo lyand ‘3)ig pavable as’ explamed in‘the’
i nslructlons attached to' the application form Incomplete applica-
“tions of. applications; received after the-closing date will be re;ected
Apphcau;}-s not accompamed by fee deposit proof will also be rejec-
'~ ted, Agpplicants married.to.Foreigners are considesed only on prod-
£ “uction of Govt talaxquon order. Govtreserves therightnot tofill any
L 0ra or Iessth:
lvisron ls.maanﬁfo: resudems of that Omsmn :anly. No
will be’ consideted fora post ‘othar, than ‘the post ‘alocated .t

} j apphcant

d for Ex-Arrned Forces personnel and -

R ‘ . .o . . ‘
(a) All the candldates shall be réqunmd to appear inan objacnva
screenlng 'test and onlvl se cand[dates will ba called for compgti-,
Aive- exaq-nnauon ‘who ob ain in objective screemhg test the mini--
um'marks as dstefmined  by:the Commlsston. kaapang inview thg
umber bty vacanaas fatlmg to lhe quota of the raspealva Dwnsnop

. b) T e ol:uectiva screempg test will be held snmullaneously at,

oshawal, D.l..Khan, Abbouabad and.Swat. The candidates should

Indu:ale thef; ‘choice of’ Centra ifi col25 of the apptication .

iling wruch lhs«ColiSSlOn will allocate the Centre accor-: -

heir own d 4 retion.. The Commlssion.,however, reserves

hotta opan ‘a Gamra whare tha number.of candldalas is not
N e -

uired |oqual|fy the Compmmve Exarpinanon to.be conducted

.3 ', }e candldams selected frurn the objecuve screemng test wlll
nco withtha § Iabusa dthe'standa
: Syllabys an tapt @E’

fouhe NaanehslI‘

-

the advemsed posls.Tha sllocation of posts* 1

'“to the pmsuon of whlch he is a bonaﬁde reszd.am. Ten percent of the N -
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o 0 BE SUBSTITUTED BEAKING THE SAME NUMBER AND DATE, -

; (&
CFFICE OF 'fFIE COMIiTSST UMER,PESH~WAR DIVISION,PESHAWAR, EE;
- ) d -

OFFICE OFDER. -

VN, 2035 " /Gh: Dated Peshawar the 2.3, /1992,

Consequent upon the recommendations of

'fhe.Public Servize Comﬁissioﬁ,N,W.F.Po.Peshawar conveyed vide.
Secretary, Board .f Bevenue N/ W.F.P. Peshawar letter No.32470/
,Admn:I/256-iI, dated 9.12,19.1, the following persons are
"héréby app-inted as Naib Tehsildar in.BPS—14"wne;fa15.“2.1§92-
" on regular cadre against the direct quot as specified in
‘Rule'5(1){a) of the West.Pakistan Tehsildari and Naid
Tehsildari service Rules;1962:- .
RN . Mr,Mohammad Ejaz son of Abdul Akbar Khan,
resident of SAFD Uandhari Sub Section

gEAPL village Azad Kor,Mohmand Agency
/o Biland-Khan,. Zaffar Road,Mansehra.

. 2. Mr.Khali? Akbar [han son of I"“= Albar
oL e . . Khan,resident of village Peshongri, [

P.0,Fabbi,Tehsil and District Nowshera, -

3. Mr.Jehanzeb Khan son of Ghani Dad ,
_recident of village Amankot, P.O.ﬁabhi,
Tehszil - and District Nowshera. .

o~ 4,7 Wr,hfsar 41i Shah son of Khan Dad,
n ; residerit of Mohallah Essa Khel,village
v Badrashi, Tehsil and Distriot Nowshera.

5. * "Mian Mohammad son of Mr.Tila Mohammad
/// resident of House No.P.T.1534,Binory
Street Bhana Mari,Peshawar Cit7.
Ae Mr,Fazal Subhan son of Mr,Sabz Ali Khen,
resident of 895, afghan Colony,street
No.4,Bdrck "AY Peshawar City.

7o Mr,Jamshed Yar shan son of latif Yar Khén,

Cantonment Board wuarter No.5-RA-Bazar,
Nowshera Cantt: . ' :

Their inter-se-Seniority has been fixed-
on merit as recommended by the Fublic Servicé Commission,

NWFP,,Peshawar as shown above,

Sd/-
_ (Samin Jan Babar)
Commissioner,Peshawur Division, -
Peshawar..
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Ae ‘;imz lohammad VG uQ.uF..l.Ei:iO"l&L" (~'°:Ln,:of &q
' TFeshewar Divis J.cn Fashawar,
He xcrsm.;xl £ile/GE ?1ce «)I'J:.r Tile.
1 /!

- B a LO v “21361.& I‘(;sz/Gua.)
for Commdssiouer leghawx

-~
N >

s

piv:elon, fechay
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: " GOVERNMENT OF N.W.T.P, - 0“'
' SEBRVICES & GENERAL ADMN: DEPARTMENT ‘
(BERVICES W ING)
Dated Pesha‘rfar,the 24th April, 1997
¢
NOT IF ICATION - Y
No.SOS-XII(S& AD)“(Bl)/Q? := On the recomnendations of
the NJFP Public Serv1ce Lomm1a51on, the competent
* authority is pleased to order the appointment of the
following candidates as Sgctlon Offlcers (BP5-17) in
the NJFP Civwil Secretarlat w1tn effect from the date
~of taking over charge :- - .
- . P-T_ lS.'SL' t.
: N gt 'de—
, (1) Mian Muhammad s/o ‘361\97¢ gAVMﬁa;‘.
. Tila Muhasmad i 2
Moy
District Peshawar. %0\ na
(2) My Dawood Khan s/o
Mir Kaman Khan
District Swat.
(3) Mr Arshacd s/o
Fazal Wadood
\ District Swat.
(%) Mr Mushtaq Ahmad s/o
- Ghulam Muhammad
: Malakand Agency.
(5) Mr Mukhtar ahmad s/o
Mawas Khan
District Mardan.
,! )“ J o (6) Mr Muhammad Arshad s/o
' Sultan-i~Hoom
Malakand Agency.
(7) Miss Farecha Paul d/o
© Mubhammad Yousaf Paul
District Abbottabad.
(8) Mr Muhammad Imtiaz s/0
Muhammad Ayub
District Swabi.
(9)_Mr Manzoor Ahmad s/o
‘ Magsood~ur-Rehman
Do District Charsadda.
(10) Mr Salah-ud-Din s/o -
L Hasilman Shah
o District Chitral,
g : SR (11) Mr Muhammad Israr s/o

(12)

Muhammad Igbal
District Charsadda. ‘

Mr Akbar Ali dhan s/o
Qadar Khan
Mohmand Agency.

P.T.0.
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eu'thereof. In case they wish to -~ "~
t any time,a month's notice shall be -
necessary or in lieu thercof a month's pay o
» . -shall*be forefieted. ' .
(viii)Thiey shall undergo pre-service training for )
four months at Provincial Civil Services Academy
Peshawar commencing from 26 ~-5-1997 (quenoon) o
and shall draw p ay frowm the S&GaJd.

.‘a-.

(ix) They shall be governed by the NJIFP Governnment
Servants (Efficiency & Discipline) Rules 1973,
and Government Servants (Conduct) Rules, 1987
‘and any other instructions which may be issued
by the Government from time to time. )

(x) They shall not be entitled to any T.i/Di on
heir first appointment.

‘3= . If the above terms and conditions of appointment
are acceptable to them, they should report to the
Director, Provincial Civil Services icademy Peshawar for
training by 26-5-1997 ( Fore-noon) under intimation to

this Department.

- CHIEF SECRET.RY

GOVT.OF H.W,F.P.

Endst: No.S0S-I1(8&G..0)3(81)/97 Dated Peshawar,the 24497

A copy is forwarded to -

Director, rrovincial Services JAcademy Peshawar.
2. Accountant General NJFP Zeshawor,
3. Deputy Secretary{admm:) S&GaD. .
4, Deputy Director,Provincial Services Academy Peshawvar.
5., SO(Secret) /{General) /Z.0/Programmar S&Gav.
6. PS to Chief Secrectary
7. P5 to Secretary S4G.D
8. Manager Govt.Printing Press reshawar.
/,9. All candidates concerned. ’
J 10, Pa to 45(3)/55(5) S&Ga.
A 1t. Office order file. <
/8’7. —U sy St g
( BISMILLAH Singd ) %Y /o
Section Officer(Sefvices. fi?
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‘,’(’é ' OFFICE OF THE COMMISSIONER,FESHAWAR DIVISION, PESHAWAR.

I _ ’
. —‘|7—'

. OFFICE ORDER,

-

no.___ L2925 A, Dpated Peshawar the 214//5’ 1997, -

, Consequent upon the Selection as Section Officer
.(BPS;17),in the' NWFP Civil Secretariate by the Public Service
. Commission NWFP Peshawar vide Services and Gereral Administration .

" Department Notification NO. S0S-II(S&GAD)3(81)/97,dated 24~4-1997,
tﬁe Comissioner,Peshawar Division,Peshawar iS"pleaSed to relieve: =
Mr., Mian MOhammad (N. T)H.V C. Commissiorer's office Peshawar from
his duties as Naib Tehsildar for joining his new assignment with
effect irom 25=5=1997. aftemoon.

Sd/-

( MIR LAIQ SHAH )
C OMMISS IONER,
FESHAWAR DIVISION, PESHAWAR.

'.No £99¢-£520 soa,

Copy forwarded for mformation to the.-

1) ‘Secretary, Services ard General AMministration Department
NWFP, Peshawar.

2) Accountant General N.W.F.P. Pes haw ar,

3) = Secretary;Board ofi R,&Menue NWFP,Peshawar.

4) VS‘u{)erirIte rdent Finance Branch Commissioner's(Main)Office Pesh:
5) H.V.C .Commissioner's (Main) | office Peshawar.

6) Personal file/office order file,

b ' Assistant to %mmissioner(ﬁev/GA)
D for Commissioner,Pdshawar Division,
: Pesha«!ar. '

r
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BEFORE THE HONOURABLE CHIEF MINISTER
- KHYBER PAKHTUNKHWA, PESHAWAR.

eal for the grant of
app_ellant for

advance increments _to the

Qosse'ssing' higher qualification

Respectfully Submitted:-
d his

1. That the appeliant is highly qualified who acquire
from

Master of Arts Degree in International Relations
the University of Peshawar in the year 1990 and
subsequent to Advertisement No 2/1991 dated 12-02-
1991 of the Khyber Pakhtunkhwa Public Service
Commission (herein after referred to as KP PSC)
_ wherein- the requisite qualification of degree from
| K recognized University, required for appointment as Naib
Tehsildar, . the appellant was appointed as' Naib
Tehsildar (BPS-14) w.e.f 15-02-1992 vide Office Order
- dated 02-03-1992. It.is pertinent to mention that the.
appellant having higher qualification of Master Degree,
was allowed two Special Advance Increments from the
date of his appointment vide Office Order dated 16-06-
1993, to- which effect entry was duly made in Service
Book of the appellant. (Copies of MA Degree,
Advertisement- . dated 12-02-1991.
Appointment Order dated 02-03-1992 &
Office Order dated 16-06-1993  are.
enclosed as Annexure A, B, C & D). '

». That later on the posts of Section Officers were
advertised by the KP PSC and the appellant applied for
the same through proper channel and upon the
recommendations of KP PSC, the appellant was -
appointed as Section Officer (BPS-17) vide Notification
dated 24-04-1997 and was thus relieved vide Office
Order  dated  24-05-1997.  (Copies ' of
Notification dated 24-04-1997 & Office
Order dated 24-05-1997 are enclosed as
Annexure E & F). B

3. That since' appointment the appellant performed his
duties with honesty and full devotion with spotless

1




A.That the omissions and commis
~ advance increments on the basis 0

.That the appellant is entitled to be'granted adv

C.That the advance incre

-Increments is concerned the same was |

- _1Y4-
service career for the last ‘almost thirty years. The
appeliant is having higher qualification of Master of Arts
in International Relations and as such is entitled to the
grant of two advance increments as per the Notification
dated 11-08-1991 from the date of acquiring higher
qualification, i, € 1990 and which were allowed in
ce as Naib Tehsildar, on joining as Section .
the benefit of advance
his due rights for no

previous servi
Officer but he is not allowed
increments and kept deprived of

fault.

4. That the action of .not' granting the appellant advance
“increments for possessing higher - qualification, s
against the law facts and principles of justice on ground

inter-alia as follows:

ROUNDS:

sions of not granting
f higher qualification is

illegal, unlawful, without lawful authority and of no legal

- effect.

ance .

increments as per the Notification dated 11-08-1991,
‘ilssued by the Provincial Govt. and denial of such right is
violation of ‘Article 4 and 25 of the Constitution. |

ments have been granted for
possessing higher qualification by the departmentsand
also such like cases have been allowed by the honourable
Peshawar High Court, as well as the Apex Court and the

“honourable Khyber Pakhtunkhwa, Service Tribunal 'so the

appellant is entitled to the grant of advance increments.

D.That so far the Act of 2012 of Cessation of Advance

impugned before

the honourable Peshawar High Court vide Writ Petition
No 913-P/2014 titled as Muhammad Igbal and others VS
Govt. and others which was allowed to the extent of
Section 2 by giving it retrospective effect before 01-12-
2001 was declared null and void and was thus expunged
and struck down from the Act ibid vide Judgement dated

2



- -

| ~\S-
08-06-2017. As the appellant has acquired his higher
qualification before 2001, so the appellant is entitled to
‘the grant of advance increments on this score too.

(Copy of Judgement dated 08-06-2017 in
Writ Petition No 913-P/2014 is enclosed G).

E. That even writ petition of similarly placed employees
“bearing No 3600/2010 titled Muhammad Igbal and others
VS Govt. and others was allowed by the honourable

Peshawar High Court vide Judgement dated 28-10-2010
‘and against which even CPLA was dismissed by the Apex
_Court. Moreover, Writ Petition No 4713-P/2018 titled
sMuhammad Akbar and others VS PPO and others” filed by
“similarly placed employees was allowed by the honourable

' Peshawar High Court, Peshawar vide Judgement dated 23~

10-2019. (Copy of Judgement dated 28-10-

2010 passed in Writ Petition No 3600/2010

& Judgement dated 23-10-2019 in Writ

Petition No 4713-P/2018 are enclosed as

:Annexure H & f)..

F. That the Honourable Khyber Pakhtunkhwa Service
Tribunal, has already granted two advance increments in
similar cases titled as Najeeb Ullah Inspector in Service
'Appeal 1247/2007 decided on 14-10-2008 and many other
Service Appeals, and the department is therefore under
legal obligation to follow the same modalities and equally
treat the incumbent on acquiring higher qualification. The
honourable Apex Court even dismissed CPLA -against

stated Judgement filed by the Government.
' J

" G That the appellant has Aserved and performed his duties to
the best of his abilities and potentials but to his utter
dismay that the benefits extended to others are being

denied to him.

. H.That the August Supreme Court of Pakistan- time and
’ again reiterated that the public functionaries will not fix
different standards for persons in similar situation. The
principle of good governance and justice‘demands that
benefits of such judgements be extended to the appeliant

as well.




b

1. That even the August Supreme Court of Pakistan has held

that if the Supreme Court or -Service Tribunal decides a

point of law relating to the terms and conditions of service.

_ of Civil Servants, the same benefits should be extended to

“the Civil Servants equally placed and positioned even if

they had not litigated instead of compelling them to
“approach the Supreme Court or Service Tribunal.

" It is therefore prayed that on acceptance of
this appeal, the appellant may kindly be
granted two advance increments for

possessing higher Educational qualification
f Arts from the date of acquiring

gl
v

- of Master o
‘the said qualification, as per law Avith all
back benefits. | ‘ e
Dated:-12-01-2022 Mian Muham%ad,t
| Member, (Executive)
Khyber Pakhtunkhwa
Service Tribunal,

’ ' 4 Peshawar.




1/ y

o A"ﬂ% —H e

iome L IN THI.'. PESHAWAR HIGH COUR’I‘ PESHAWAR ,

N B . ; L. * . . e . [ . R A
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: \;]PNO 3_\3_2_/2014 3 : R
.1~.' Muhammad !qbal S L A
L2 Azxz khan ‘ .
3 Latlfullah fetire'd"- 'Ir;sp'e‘ét";)i}é!.' Policé Department Khyber

.‘ sy 5-{1:-:‘!‘-.‘. . . -
Pakhtunkhwa.....‘..,._..::......'..;.., ..... e e rieaneaenee

e . -
. . . T

Pvtltloncrs '

S

Versus

- L. (.ovemment ol‘ Khyber Pakhrunklmwa ti‘xrbug}i Secretary: to |

(«ovu nmcnt T‘mancc Dcparltmcnt. Pcshawm.

2. ‘ccxctary to’ Governmcm Law Dc,partm«.nt Pcshawm
¥

3.:-5,‘-cc~rctary, Provmma! Assembly, Khyber Palchtunkhwa. \'
4. F‘rm}iﬁ_cial“-._ . ,Pohce i thccx Khybcx Pakhtunkhwa

ool T e _".‘}« Rcspondcnts S

jreshawar TR OTPPREE evaeqeasans '
. - " - R " ) . !
5 . , .
- L . '
. . . ‘ “ ’ e
3 - = -
. I e

WEI‘P PETITION UIA 199 G)I‘ THE CONSTITUTXON OF ISLAMIC

REPUBLIC OF PAKIS"‘AN 1973 FOR DECLARING THE

IMPUGNED ACT NO -IX OF‘ 2012,!KHYBER ‘PAKH I‘UNKHWA :

ENT oF ARRI‘ARS ON ADVANCE

CES ATION OF PAYM

",.__...-—. -

::INCIIDMENTS ON HXGHER LDUCAT]ONA!; QUAL!FICATION-

|‘

'-AC"I‘. 2012) ' wxwou'r Jumsmc'nou VIS.A vis
PETIT NERSE" RN ' ; L
. o
Rcspectfully Shewcth
. K

Petmonexs beg 6 submlt as under Y4
L 'lhat pc.tmoners havc retired after scrvmg t':l"le"police. départment g

for:,m,ore .lha.n 30 years wn,h unblemxshcd recurd

.‘ . . ) l"_ .;;.l :: ' .“j‘ '..'_“;‘_. :‘ S . .,q ‘. c_ A . ' - L ' , -
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Judgment Sheet

IN THE PESHAWAR HIGH COURT
: PESHAWAR .

.- ._ L (Jud:cral Dcpartment)

" WP No. 913-P12014 .

Muhammad Iqbal & two othe:s

R S

- (‘ovt.'of 'Khyber'Pok'h'tuhkh:wo': th rough '
" Secretary. 1o Government, | Fmance o

Department Peshawar & threo others .

. J UDGMEN T

-

Dite of heering. 08 06.2017 -

. Pctiti&ncr‘(s),bx:‘ Ml‘ Fazal Shah Mohmand Advocme -

Ke.spdh@en_t'(s).'by: o ‘Sycd Q.user Ali Shah AAG
oL L. R

ﬂo--oao

PRI .
*'.., :‘ﬁ'

MUHAMMAD YOUNIS THAHEEM. J-.'

Through thls smgle Judgmcnt we proposc to decide the h

N S 1’ ’ et
ins tant wnt : petmon alongwsth connected WP
B ST ST NS P .

- No. 1418-}’/2014 titled - Malvi: Muhammad & foar"

others Vs. Gov‘ oj [KPK through Secretary Educatton

'(E&S), Peslmwar & others and WP No 2053-]’/2014

‘tuied Saeed Ullah & 32' others Vs (‘ovl. of KPK .

.....

tlrrouglx Secremry $ &~GAD & otlzers, as in aIl abovc-'

peunons common questlon of law and facts regardmg'

= ’l‘...i

non granlmg of two advance mcremcnts on attammg'
R RN




. -rehef therefore, they ﬁled contempt of Court petmon.

' -‘_"'the effects of judgmem dated 2810 2010 m WP

lbelow:

'
. T e N - N . N " . .
- o . . . -
: . K N | : . e .
. ! .. . . . . . e e . 5 -
. A - . . . TN - - . .
. . ‘. - . N . . . - .
- . . . ‘
- ’

. .
\.’v R *
e XU . ..
. .-' " ¢ ¢ " . T .
) o

hlbher educatnonal quahﬁcauons granted under

\‘otlf catnon No PD(PRC)I 1189 dated 11 .08. 1991 3

’ Paragraph 5 are mvolved Bnef facts of the mstant writ

petmon and connected petmons are separateiy gwen

N WP No.913-P/2014:

A

The pemnoners served in police dcpariment an'd retiredl

as Inspectors, cla:med above saxd rehef .aﬁer attammg

hlgher educat;onal quallﬁcatlons by aequsrmg LL. B

.advance {riciemeiits already gwcn to” othcr ewni'

‘servants but msplte of favourable )udgment of this

J
Court in thelr favour the petmoners were, refused

tmplementation “‘of Judgment mstead~ Khyber‘

Pakhtunkhwa Cessatton ‘of Payment of An'ears on

Qualxﬁoanon ActlfX, "2042 was promulgated whleh. ,

has been challenged on; s the ground that at is to nullify -

Z:L-" .‘,..-

‘Degrees. they filed wp No. 3600/2010 whnch was'-’ :
}'aIIOWed by thls Courl v;de Judgment dated 28. 10. 2010 -

and were deciare entntled for the beneﬁt of two‘ )

,bearmg COC No 201-P/2013 wherem thls Court after. -

"hearmg lhe partles passed -an order for the"

"Advance Increments on ngher‘ Educanonal--

atS TED TO BU
c“'lU COPV '



'\:"'/éx LT e ) ..'.
.5 . - Ne 3600/2010 utied as Muhammad Iqbal etc Vs
‘_Provmcnal Pohce Ofﬁce.s, K. P K Police. and others by
'gwmg it rctrospectwe cffect from 01 12. 2001 so to the

extent of retrospecuvnty glven in Secuon 2-of the 1b1d

o o 1mpugned Act |s hablc to be truck down

i) WP No 1418-P/2014
' |

The -, petit:one;‘é f_grg employec;s of Eduéation '
bepartmcnt workmg on the posts of A:I? and. TT .who

::. 'anamed Master Degrccs durmg scrvxce so’ claimed |
.same relief as, were. depnved S0 filed ‘WP

: No. 1791/2009 whlcb was dec1ded by thns Court vide .
‘order dated 08. 09 2009 thh the d;rectlon to decide the

h matter of advance mcremcnts wnhm 03 months, but:;
' -'respondems gave deaf ear 10 the grlevancc of. the
;petnt:oners rather to’ makc the aforesaid judgment as
“effcctless promulgated enac(ment known as Khyber
APakhtunkhwa Cessanon of- Paymcnt of Arrears on

.A'dv'ancc -Iﬁcrememsu- on .- ngher Educauonal :
Quahﬁ catiri Act-IX‘of2012 whrch is meffect:ve upon
the nghts of petntaoners, so bc declared as null and

B \\ 4—: -
% vond and nts rc{rospeclwnly g:ven in Secuon 2 be
’ (\ Y '_..expunged

iii) " : WP Nn 2(}"5 P/2014

ey
,

ST T f~ arTESTED TO BE
CheT et - ~ TRUE[eOPY



“The-. petmoners m the above referred petmon are

provmcxal govemment civil servants in dlfferent

Acapac:ty “from - BPSI to BPS 15 m the educauon -

'.'department who also durmg serv:ce attamcd hngher

§ quahﬁcatlons, j $O sought rehef prowded vide
nouﬁeatmn " dated ll .08, 1991 The pet!tao'nets" N
‘ ',approached respondcnt 'Ne._-q ' byﬁ 3 ﬂlihg -

representat:on/dcparunemai appeal for the grant of two

) ' an '
advance mcrements but their sand representanon has

not been consndered but took shelter m the nouﬁcanon

; daled 03. 01 2009 Wthll contemplates as followmg

“Now it hm been dec:ded tlta:
rhose : who . are

en(:lled bul Ixave nat avmlcd

although :

N v
t

\-!;-

rhe same fac:hﬂes so far w:ll. i

e b b be g:ven .' ‘advance -

mcremenls in future” o

'but sa;d nohﬁcauon dated 03 Ol 2009 has been

-

-_.declared dtscnmmatory and vxolatwe of law by

RN

Honourab]e Supreme (‘iouﬁ in Judgments passed m

.\') ,. . .

ICPLA No 525 of2007 tltled as Raslud Iqbal Khan Vs :

AV

A
\“&\

Abboilabdd &

L Dtstrtct Coodmanon 0[)" ccr, Abbattabad & otlters

and CPLA No 526 of 2007 utled as Muhammad

Haroon Quresh: Vs Dzsmct Coodmatmn Off cer,

others decnded on 19 07 2007

i




' 4. - )L

vucs of ibid KPK Act IX of2012

2. . o The petlttoners in all the above said

.petltlons ha;'e mvoke.d 1he constltutlonal jﬁrtsdtctlon
' of ﬁus Court for the rehef regardmg grant of two -
: aovancc mcrements on attammg hlgher educational
quahﬂcanons and in thls regard the nouﬁcauon datcd
03 01 2009 has been ‘set aside in - WP No.368/2009.
o Petmoncrs havc also c"zallcngcd the v;res of KPK
Cessatlon of Arrears on Advance lncrements on

ngher Educahoua] Qualnﬁcatlon (hercmafter calicd

:mpugned Act IX of 2012) to the extcnt Qf gsvmg it -

rctrospecuve effect before 01 12, 2001 as agamst law

d -

Al

'wtth prayer to declarc it null and voxd and u be

expunged to the cxtcnt ol retrospectmty

N t’

-

3, . Comments from respondems were called

~t :.'. v,

i 1 who submmcd the saine wherem they took stance that

F
T a

2 the petmoners have no any vested nghts in view- of

-

. i, s

«-'

o nottﬁcanon datcd 03 Ol 2009 and new cnaclmcnt sald
K P K Céssatxon o.f Arrears Act IX of 2012 and

nouﬁcanon dated 03 01 2009 Respondenls contcnded

bccn dascontmucd w.e. f 03.01: 2009 and v1dc Secuon

\\:b that thc exlslmg schcme of advancc mcremenls has

2 of ubnd |mpugncd Act before OI 12 ZOOI and ‘have

»

Moreover the peutloners have also challengcd the

ATTES
- TRUE

TO B

Y
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‘ -~jpowers of Pakhtunkhwa Assembly

\

gwen it retrospecuve eftect wh:ch ls wnhm legxslanve .

~

"4. . The leamed counsel for the pelntloners .

. -argued that :ssuance of not:ﬁcatlon daied 03 Ol 2009,

“and gwmg retrospectlve effect to the 1mpugned

nactment K.P. K. Cessauon Act 2012 is only almed.

Toto nulley the beneﬁma effects of judgment of thls
| C‘ourt in WP No 3600/2010 v1de wh:ch notlﬁcatnon
dated 03 01 2009 has been set asxde by this Coun and .
'by Honourable Supreme Court m above‘ mentxoncd
‘ CPLAs declded,on 19 07 2007 50 Ihls Court can .

- xamme the constltuttonallty of thc pnece of leglslatlon

by 1b|d lmpugned Sectlon 2: of K P K Cessauon Act-

I‘]X of 2012 to the exlent of glvmg ul rctrospcctwc

1.

' effect He added that so many cwﬁ servants of'

pr0vmc|al govcrnmcnt had been- beneﬁted carhcr from N

' thc notlf'sCatlon dated l I 08 199 but thaners have.
bccn depnved so the 1mpugned enactmem is maiaﬁde'-
ooto” null:fy the Judgment of thls Court and prayed for

| 'stnkmg it down to the extent of Sccnon 2 of xmpugncd

: 1b1d Act by gwmg 11 retrospecuve effect "before

012, 2001

v

5'.5-‘ -: L On thc other hand le.arned counsel for the

-

rcé';iondents.suﬁportqd thv xmpugncd notlﬁcatlon datcd -




t . - L . - -

03 01 2009 rehed on thenr comtne’nle and irnpugned

:'Act He further argued that ‘this enactment is neither
almed at to nulllfy the Jlldgment of this Court nor | that -
k of Honourable Supreme Court He lastly argued that
' petltloners are not enmled for the advance mcremente

l'.due to aforesazd notnﬁcatxon dated 03 01 2009 and ibid

.1mpugned Act IX of. 2012,
6.. ' Argumenls heard and recorcl perused
By S : From lhe perusal of record lt is admltted

posmon that vide, paragraph s of the nouﬁcauon dated

1 08 1991 lssued by Fmance Depar;ment lt was .

'-'_'prov’nd,ed that any cwul scrvant of Provmcml

1

- Gov"ernmcnt Depar(ment who att;amed hlgher

3

T quahﬂcauons durlng scrwce, would be enutled for two

[T , . '

: advance mcrements and due to sald nouﬁcauon

N -:‘

'admlttedly so many cml scrvants had already becn

. . [ |1 ~'. .
W . (R .

- 'beneﬁted However, above sasd rellef has not been

'\x-

'extended to- peutnoners desplte of representanons to.

thelr hlgher competent authormes and Judgment

.'passed by thts Courl as well as by Honourable

.Supreme Court pamcularly in .WP Nol791/2009

decnded on: 08 09 2009 vide whxch dlrecuon was glvcnf

the respondents o decnde the representatlon of the

; peuuoners wuhm O’ months but neuher the

T AT s
N R :‘."' ..' [ - - 1.' TRU

r
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rCopOlldcnlS huvc decnded thc mnlter nor gwen said -
adVance mcremcnts, on'this- mact:on, petntnoner ﬁicd
COC Petmon No.133/2010 Whlch was dtsposed of .
vtdc order da(ed 1110, 2012 as abated in lhe light of \
ampugncd Acl IX of 2012 -knownh as’ Khyber
) Pakhtunkhwa Cessatlon of Payment of Arrears on. .
‘ Advance Increments “on Htgher Educattonal
Qualnﬁcauon Act 2012 in the ltghl of provxston “by
gwmg 1t retrospcctwc effect befox‘e Ol 12.2001, so the
pettttoncrs feelmg aggrieved have challehged the vires
of ab0ve Sald notlﬂcanon and 1mpugned enactmcnt to. :

the extent of gwmg it retrospectlve effect. '
8. In brlef the relxcfs sought by the

petttloncrs in all ;;eutxons is, otte fdr the grattt of two:
' advdnce u'tcrements ‘m }‘aumew of nottﬁcatton datcd .
ll 08 1991, sccond for the lmplementatlon of
-bcncﬁclal Judgments in’ WP No 368/2009 dated .
24 03 2009 & WP No 3600/2010 dated 28 10.2010

and m thtrd to declarc the retrospect:ve effect of '

1mpugned lbld Act IX of 2012 as null and voxd and

'\k U for expunctton e

R

Court 1s as to whcthcr |mpugned enactment passed by '

Qh 9.. The questlon for detcrmmatton before this_ -

t'c—' Pakhtunkhwa Assembly wnth Icgtslanvc )
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nomcnciature as Khyber Pak.htunkhwa Cessatlon of .
Payment of Arrears on Advance lncrements on Htgher '
| ‘ ’Educauonal Qualxﬁcauon Act IX of 2012 is, to nul]nfy ‘
the effects of aforcsald Judgmems passed by thls Court
and to annul thc bcncfcual effects 0!' notlﬁcuuon dated -
: . ll 08 1991 from Wthh ea;'her .;.o z.'nany civil scrvants
of d!ffcrent dcpartments of Khybcr Pakhtunkhwa havc -

.'_been benef tcd

' 10. .‘é' We exammcd the 1mpugned notlf catlon

: dated 03 01 2009 and whole of 1mpugned 1b|d Act IX'
of 20}2 by gnvmg 1t retrospccnve cffcct before .
.'Ol 12 2001 Aqucry waS putto the leamed counsel for
‘ .respondcnts -85_ to ‘whether- before promulgatlon of’

1mpugned Act, its: cause was removcd and as whcthcr

i ‘.| ‘. .".

‘.that samé provxs:on in the lmpugned leg:slauon would

" not amount to nu]hfy lhe effects of Juclgment passed ’
Aby thls Court in- the llght of _;udgment of Honourable
Apex ‘Court cnted as 2013 SCMR ]752 on thls learned
counsel for the respondems falied to prowde some

. reasonable “and ranonal explanatlon for gnvmg the

. :zxmpugned Act s retrospectwe cffcct bcfore .

01: 12 2001 The Honourable Supreme Court Whl[B '

' takmg cogmzance about the anomaly and m:scamage '

oj‘. Just_ace caused'.‘to o;her civil servanls in the S:ndh

ATTES 0'.7-0 g5
Y
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Provmce for giving out of tum promotxons by way of

A deputauon and absorptxon of dlfferent ofﬁcers in the.

-provmce of Smdh through - legnslauon by way of

amendmg Smdh Civil Servants, (Amendment) Act,

2013 and Smdh le Servants (Second Amendmem)
"Act 2013 but sald pleee of enactment in aforesald A

enactment through amendment was struck down m the.' :

. referred Judgment J.e, 2013 SCMR I 752 (Contcmpt

Pt‘oceedmgs qase).

-1 In ‘the above ci‘ted 'jud'gment-"'thc'

"Honourable Supreme Court held that Supreme Court

- -

.elther on us own or on petmon by party IS vested wsth_ :

. the judlClal power to examme, revnew and expunge the

,' vues of such plece of leglslatlon/amendmem re!atmg

-

'to the nghts of c1vnl servants and havmg publxc '

1mportance e B ".‘-~

. 12. o The Honourable Supreme ‘Court v:de :
above sa;d ;udgmem set aside ihe pICC(‘ of Ieglslainon )

promulg'\led by the Smdh Assembly wnth reéard 10 out_ ‘

of turn promouons of somc ofﬁcers by way of

.. - - . N

. \'\' deputatnon /absorpuon In the sand Judgmenl certuin

L et

% prmcaple‘; have “been " enunc:ated ' regardmg‘

: {\ . mstruments/pnece of legu!at:oa whnch had nuihﬁed the

:

. effects of (he Judgmems passed by Honourable Apex




-~

i o o ‘ ;-

¥y DR -

SN }:J, e Lo : A U
(. - . o A '

.

* T) S Court as we]l as of Honourablc Smdh Hzgh Court Ln
3 c lhlS respcct paragraphs No. ]65 166 and ]67 of sald
- _ . . , cn(ed judgment are rcproduced below

..‘ '_. 165 The leaa’mg ;udgment on !lte sub;ect‘

L zssue, whzch our Courts have approvmgly -

referred Io the case of Indtra Nel:ru

T .Gandht V Ra; Naram (AIR 1975 sc

" 2299) wlucl: relates 10 amendment in llxe.

‘..»,x

Elecuon Laws of India. In tlxe sa:d

' judgmem Paras 190 and 191 are
lmportance and reproduced l:ereunder.
o “J 90 A dec!arauon ll:a! an- ora’er o
" made .by @ Court of law-is veid is "
' narmal[y part of the jud:cxal Sutiction
Y. Land s not’. @ legzslaz‘lve .
’ funcnon,........‘ : .
" 191 The'position. as i prevmls in'=
ﬂ:e ‘United States, where gaamn!ee -
of due pracess of law ts in operation, .

: ... i s given on pages 318-19 of Vo|. 46 .
LA s of the Amem:tm jurtspradence dq as_~ .
' under. I L
S . “The boqorsl rula Is that the leglsiature, LT

. may not destroy, 'lllﬂl.J" :"o: u!do, "v:ct'u..

X ravorso‘ modlly. oe impalr the finel - ;_' B
]udgmonl o! a Coun of compe!oht '
lurlsdlcllon ‘so as to lake away private =’ v

. - . o rights wm‘ch have becoma vasfod by lhe ‘

. " 4 : ) \1\ o ']udgmom A statule attempling- to do 50 . |

' % has baen hg!d unconsmuuonal 8s ‘oh .

. % s ] ' a{(empt on the part of the Ieglslnfuro to ' Lo :
. N DL exercise - Judicial .power, and as l_d~ . o
e . ( ) ‘. vlolallon of (hd constitutional guarnnfee Lo .

T of due process of law, The loglslafure Is
T

.. PR not onfy pronlolled !/om reapentng casas
" . ol 1;‘ Teerty ] 1!

e "u'

ATTESTHD TO B
' .YR__U >0PY .




prevlously decldcd by the Cour!s, but ls'.
o also forbidden to affect m Inherent :
- amlbutes of a Judgmant That me statute -
.is ‘yndar the guise of an act: a!fecﬂng
‘remadies, does’ nat al:or the rule. n Js-.
" worthy of nozlce, "however, that lhere are
- "cases In whlch Judgmenls raquirlng acts
to be done In the future may validly be . -
e a!focteo‘ by subsequent leglslatlon
": making lliegs! um which tho Judgment =~ )
found to be Hlogn!. of making legal that =
_. which lﬁé’]qbgmen(.!oum'l ta be Illeg;al. "

v

:'.'i 3. S:mxlarly Paragraphs No 166 and 167 of

1he cued judgmcnt (2()13 SCMR I 749) are reproduccd
Co ':|,

~as_.un,der: S ST .':' -

L] 6 T his' .Coez‘rl in 'th"é case 'o/ Fe eclo .

Belarus Tractor er V Govemmenr'

"
.

,'bf » '.!?akisiag: . tltrouzh , Fmauce

." T e

Economlc A airs an

PSR

d 'othels (PLD, - N
2005 SC 605) has I:eld that when a-"

Iegl.s‘!aiurc mtends fo val:date ‘the tax' '

.

daclared by i CourI to be zllegally .' L

..'\

collccted under an mdmdpal Iaw, . ‘;

s

the ”cause for me_[feclweq:ess_ “or

invalidity st be rembye,d 'befére the

validation cin be said to ,'h}:vc ﬁk"en_.

A

: place effectively.... i

N
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167, “in order f0 nul!{fy me'
N ‘l

3 judgment o/ the Court, unless bam‘

Pl

N for ludzmem in_favour of a Qar!z s

not removed it cou(d nol a[[ect rlxe .

r'iahis o[ a parlv in whose'favour the

same was Qassed T he lssue of ejfect
: .: of nulllf cation of jadgmen( has
. already been dtscussed dn: tl:e case of .
‘Mobashzr ‘Hassan’ reported in (PLD
: -20] ) SC 265), Para-76 d::cusses rhe _
l‘ej]’ec( of nudlifi caaon Qf a judgment .
.. by means, of & [egtslanon. In the smd .
3 case, the view formed is zdenltcal toi.‘ .
- tire o/!e in tl:e case of Indtra Nel:re,

Gandlu V ‘Raj Naram (AIR }975'

N . 'SC 2299) and Feeto Be[arus T ractor:

-er V G'ovemment of Pak:stan

".~throu 2/t Fmance Economtc A mirs: -

' -indathers (pw 2005 sc 605) and it .
) .”was' observed that thc leg:slalurev
.camzot nulley tlze effec{ of the'
. judgment and there are certam
.I;'piiidtthl{s'-‘ pla’ceel.. ‘0."!: its |'gowers-

. incliding ihé one i.e. by amending




- .

© ' the law with_retrospective_éffect on: =~

the basis - of whicl’ the order or- -
- ; —

. [udgment has been passed thereby

S remo‘v‘ing basis of ihe'decisio:ft. v

(Undcrlmmg are ouss for cmphasls)

14: In the pctmons in hand thc Govemmenl

A.:of Pakhtunkhwa by means of lssumg nouficatson dated '

e 03 01 2009 had nulllfed thc effect of notlﬁcatxon

dated 1108 1991 and same notnfJ catlon dated'-'-.

' '103 Ol 2009 had been declared null and vond by thxs' .

Court in Judgment passed in WP No 3600/2010 datcd"

‘,'28 1020!0 -and Honourable of Supréme Court m"‘

' above referred CPLAs No 525 and 526 of 2007 SO the

. .:,

_uul o( noti ﬁcallon dated 11.08. i991 and theJudgmcnts

passcd by this- Court, thcrcfore respondents were not

legally. aulhorlzed,to depnve the petmoncrs from the

Y
bcnefcxal effects of thc aforcsaid nouﬁcatlon dated

l!.08.l991 and' aforesaid Judgments through

.petmoners were: and are enutled for the beneﬁts ansmg- -
. ! )

nmougned ibid' Act; IX'of” 20]2 before ﬂrst rcmovmg-

Lhe causc thai is cnullcmcm and thc aforesald

bcneﬁcxai effects of Judgments dine the 1mpugned,

¢

ATTES
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: ;"notlﬁcatlon dated 03 Ul 2009 and throvugh thq '
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lé}., ] ' ‘
T . impugned ibid Cessation of Advance.Increments Act-
IX of 2012.
"""" 15, . Thus in vi‘ew of ab'é‘\;e :di'séussidﬁ, we ére '

'::of‘ the ﬁrm view that by promulganng 1mpugned plece -

of lcgnslatxon ancl ngmg it retrospectwe ‘effect is

e T S — -—-.-_,.__,

_.nothmg but to destroy, annul and make the )udgments :
'«-fof thls Court as. wcll as.of I-Ionourab!c Suprcmo Court,
- as et”fcctlcss, therefore to the cxtenl o!f Secuon 2 by
.,f g:vmg zt retrospecuve effect before 1.12, ZOOl
" declared null and void so is hereby. expunged and
s'trqf;k down from ~the.ra'fc')res.aid_ impuén.éd".AcL 'IX'of
20._1~'2.” Hence, thesé peti_tion{ 'ar"é. allc;ch, and the
respnndf'nf'ﬁ ..';re..d‘ii"egttc'd" to providc' thein the bcncﬁ.ts
of two advancc incremems according. to notiiication .
,'datcd 11:08.1991 on attammg hngher quahﬁcatlons
oum;g service thhm the perlod of- two months from |
: -'t‘le rece:pt of . t‘ms Judgment accordmg. to p”rcslc' 1bed. : -
4 .

© marmner undcr the aw thefi in -ﬁeld.-

.‘th'otk.nced;' - '
g "w08".‘06.20_']7A .

*lisan® "

' 9”&)7 -j':‘uz‘.éauu”b'u-‘:'
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o~ Judgmenfohec( - : R .
_ N THE PESHAWAR HICH COURT; PESHAVVAR .
: ’ JUDICIAL DLPAR'l ‘MENT . L
g o, \')/ //od«h- No. 3EED .../.‘."."f."'..cr-/:‘/.'..‘.".~.'20&‘c). T '
| o JUDGMENT i

. Date ofl\caru;m‘t, .2/? “len. MO .
‘Appulldnl/l’t.llllonu (:{/0 _,%754.‘/‘: /c'/ S
, /77:' M../M "‘A“/[“’é%"

ot

l"IA?' AWAL KCHAN, Co L Pcuuonersf

lhlmxgh thc m>mm writ pettuon have askud for

“he, 1\\il.mu of an lppmplllk wut dltcclm[

. At

?

'*. the 1espondcms to; grant “Ahem’ 'tw0‘advancc S
.111r:rcments on accoum vof acqulnng hngher,'_? e .
cducanon at par wnh Najcgbullah Khan who i

has— bcen hcld \lmcd 0 Iwo acvancc ’
mcremcm by 1hc Scwu.c. 'lubunal 4‘de__. .

Lo Y

' -fJudgmcm dau.d 14 10 2008 notwuhst'mdmg, -
illu,y (Ild nat lum_‘ttc hulmc. .my 'InLuml"
p competem in this bdnlf

3 "l'hc - l"unt.d /\dvocaic G«:.ncrai'.'

appn.annn on bnhalf of the tupondcnxs could-.'~

- not d:sputc 1hc ploposmon cnnvas;cd abovr* IR Y

4, .. '_ In the casc of H'lmccd Akhtm Njazi- A

;:'Vs-"‘he qecromv ‘lsstﬂbinhment D!\mon

nmsr 5 TO Bf
TRU COPY
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, ™ ‘ .'.Governmcnt of Pakistan_and oi}‘crs (1996 S o

SCMR 1185) the Hon‘bie Suprcme Court .
B .whilc dc.aling willi the :.umhn p:opos:lmn held
' asunder - S ', L S 5

B We may observe that if the Tribuﬁal - o

. ot this Court dbbldbb - poml flaw - = -

| relating -to the terms of servxc of 2~
.."ci\._/il scrvam which covers no only-‘
"fhe. case. Qf the civil servant who'
: litigated, but also of olhef civil -
. _servants; who may have not takon any . ... o
lubai pnow.dmg,b, in such a case; the - L
‘. dictates of justice and rule of good -

governance demand lhat (e benefit.of

- the above Judgmcm be uxlcndcd to-

L Gier civil servants, who may. ot be '

parer—

Lo 7 partics to the aboye litigation- mstend "

of compclhug them 10 approa*h thc'

. Tnbunal or any othér legal forum”.

A Once the apex Court in ‘the, dictum.
quou,d above huld that lhow who hugal 4 and . : C;Z '

lhvSC who dnd not, are 10 be m.atcd ahl\c f ’

L thcy arc smulally placcd and posmomd thc
rcspondcms cannot refuse the rehef asked. for
" lo xhc putmonux :

‘6." :_ff We, thucfou: “adimit’ and AoV thxs» o

: wuu pcuuon .md dnrcct the uspondems o '

N -
R éf(/
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we

'thc i'(idr:mcn( .«citcd above if Jound e:mlluly

-placed and positioned. . J

| Datcd:2'8.14 0.2010

(i\.cxk, th<. e ol the Pnll(mnu\ in lh(. llq.,hl of
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S INTHE PESHAWAR‘ HIGH COURT P'E».S,'H' _
writ. Petmon No / 12018: T
etured DSF’ DCTISpQCIal |32

1: Muhammad Akbar Khan R
Peshawar ' S

2. Muhammad Zeb Khan | R(.hred DSP Foru}src S\u“um,

Laboratory, KPK Peshawar T ;~ ! .
. 8. Muhammad Fayaz Khan Prinbipai vat Qegree Col{ege '
Nawagal Dastrtot Ba_;aur : ; PR

nt Addmonal Comrrussnbner, hall

4 Muhammad Alr Shah ASSISta
Pe‘txttoners N

DIStI’ICt Hangu T REPI :...J;,;.‘: ........
VERSUSfﬁgif¢*
RN 'Provmcral Pol;ce Offncer KPK Pcshawar

'2.-Govt of . KPK through S‘ecfetary, Elemantary and
: Secondary Eduoatlon Civil Secretariat, Peshawar

3. Semor Member Board of Revenue, KPK Peehawar

o4 Govt. of KPK- through ‘Secretary Home, and Tnbal affa:rs '
SR .'Department CIV!l Secretanat Peshawar , '

5. Secretary, Fmance Departmeni Govt of KPK Peshawar

- 6. Govt. of - KPK. through Chlef Secretary K,‘ Civil
".'SecretarlatPeshawar . i

7. Ac;c‘puntant Geheral KPK Peshawar -

.................................................

HLEDVDAY\j R e e
0?9 ReistTal bl . o l..:.“.

26 sgpmfi WRIT._PETITION UNDER ARTICLE 199 OF _THE
.CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN 1973 AS AMENDED UPTO DATE -

‘Prayer In Wnt Petltlon -

,:O" acceptance “of thts ert petition an approprlate wnt ‘may please
be’ rssued directing . thé ‘respondents to grant two advance
increments to the petitioners for possessmg higher Eduoataonal

. quallfcataon of- LLB/Master Degree from the date of acqu»rmg the
sard qualrﬂcatron w:th alf, back benefrts o
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zuc{gm.ent Sheet — ,"

PESHAWAR HIGH COURT, PESHAWAR. :
.. JUDICIAL DEPARTMEN T

W P No.4713- P/‘ZOIS

' . Versus
Provmcxal Pollce Ofﬁcer KPK and oth

. Date ofhem ing - 23102019
- Petmonei By Mr Fazal Shah Mohmand advocate o
| Re;pgndent; By.‘ Syed Qazser A»lz Shqh, AA G

..........

' ABDUL-SHAKOQR 3 Nfuhamlnad: Akbar Kiian -
*and’ others. have filed instant writ petition under .
; _’Art'i'cl(-ji 199 of the Constitution “of . !'sla'mid
" Republic ‘of Pakistan, 1973 with the following
. ‘ .. ¢ prayer: i
R\ S o
L Q} L. .- . “On acceptance. of this writ .
A e T "pr.’flIIOII, an 'n}:pmp;iafe viu-it:‘ '

 mnay please be zssued d:recng'-

-~ the respom[enfs m grant two | . 3
: @. SR ’,{Idya/zcg mcrements o tlze- - '
pelitioners.. for poss_essgng

' l}ig_/rerEducarioi;d}' qualification -




' of :LLB/Mizsler_ I)egree Jfrom :_t.l;.e.
o .daée of . a’cqui;'ir'z‘g the .j,;aid
. '.:{qualij‘?caﬁ?’n,.. with  all ‘.baél.(: .
g 2 ' As per averments, of the wr'i.t"f
3 .pe.,.t‘if.:io.lil, .jéétitioner'No:.] ai-_ld 2 are :’r_‘:?ti'rcd '.DSP3~ :
(KPK P.,c.>l.}ice Dépar't’mgnt);' ‘wlizerez.'as‘zl?gtitior?ger- "
i ~'N9'.3 az}d;l are s:c-:r‘ying'-a‘; Principal .(._jle.nx;t; chxec .
: ;.:‘C;)ll?g.e’.'.ﬁ;wagai; Dzstnct Bajau; ‘;inc_i Assmtant "
‘ Ac.lditio.;}a,l' Commissi.c.)r;e.x'; T‘h‘a.!l,. Di;stric.t{ Hangu .
L I'BSpCC[IVejy’ on Aacco,.x‘.m_t of a‘cq'ui.ring. higiﬂér“ -
gdu'catii;n';‘] l;éing .LL.B' .deg'x:ee ho!éer's. are l.énti-c.lcd -
| t§ :;]'w. 'g%'a.'nt of tvy‘o‘a\.dvaricc&l incregnent%_ from .th'e. -
..:.c:iat‘é.. of :.vaUirirv)bg‘ -sggﬁ '-qualiﬁcat.i"an : és mpe‘r‘
{-'Notiﬁ'gétﬁqn datedA'll.S..l9'9l and in view of
. jﬁdgezﬁeﬁfs .of .this gourt: as well as ‘Séwi;se :

| '..'T‘I.'ribima'l,‘ Khyber Pakhtunkhwa. In this ~respect, - - |

they ':'ﬁied 'representa:tion/dﬁpjiCation‘ to

. _..(_:, :;"'

N W N A
2 :_C_ﬁ'*\'g'.:%




. réspondeﬁts but to rio avai), Hence 'the instant writ -
.. petitidn,

3, ' Initially comments were"_c;al]c'd" from .

the r{égpéndents: whic':h‘ ‘wcre Sli.bfni‘-'ft:ed. .
. .-._A.a_cc;c.)%di:n'g’l_y‘by feSpo:idgn; No.l'éhd. ..J5 wi:[ereiri’
| they héye opposed thé iss(iancé ;):f the c:i‘e'sifed writ
by i:statln"pgttilat bnly tl.‘u_: icm"ployees of t,he' High :
""_Cff?uﬁ.,. .sg'l:;gi)rdinat't'as court aild. .Se',rvicie :Tribunal;' .
.-f‘:y}c'rc': hél:cii':én-tit‘led. ;o th"e'g'rant_c;f two ;dy.an;:é

_increments - vide notification dated - 29.4.1999.."

. “They have further stated that the vapn_xmc_:nt of

.- KPK had discontinued the scheme of advance” _ .

" . increments.fo employees on the basis of acquiring -*.

. payment of ‘amears and grant of -advance . .

-

-.‘.-"0'1- P_dsséSsihé higher’ e_d'uc'étioh qualification vidé
Notification No. ND -(PRC)1<1/2001 dated’

' 27_.10.200-1 ‘w.e.f 01.12.2001 -and in order to;stop




——————

, Lfo' |

increment ~ on . acquiring  higher education -
qi,'taliﬁgétion, promdlgated Khyber Eékhtunkh\\;a
* " .. 'Cessation of Payment of Arrears on QAdv_ancc' BRE

Increljng.n.t on"_High‘ejr E‘duqaéiorivf.Ac_t 2012

/

. according’ te which all - claims of arréars on

Y

advance . increments . on higher -education -

' quaj‘lit.';cét.'ipn sigod aSgt{a’d. |
4. : Argum.ents.,-:'heard and . .‘recofd B
- jhérused.i}: ' .
s, » " The ﬂpétit;iqr_;(:rsl are c’lfa‘irp‘_.ing _th:e
-gr:ant of t'v;O advgme_i%qrerﬁentsw#ﬁ a:r.re?"; on

the basi.é.;f‘Nétiﬁqaiio%I dated _1.1.8.1: égi as well

‘ as _:Jl;d"ggbrn':ept".t.)f' this (éégrt’z fia't;d'{ 28:"14_0..20}0-“ .
> ﬁésse&_ mWP : INo'. .3(_500(,21019." ané_ ju‘c-?gén:'l;.r;t -
.datéd‘0.8..'.6::;'26117‘-'}‘")assed.-i.r-1 {;«rit periti.p;l_ No 913 "
@ .'BI%/Z'?M'.’.‘;_:?Accof&iﬁg' to. ;he resptl.)_.nd'eints,.:“ft.ﬁ;a :

.‘;'g‘_ovcmm.ejﬁt of Khybér Pak’.h»tuhkh\.va'”' had




i-

discontinued the scheme of advance increments t0
the employees on the basis of acquiring hig'hgf or
possessmg higher education qualifxcanon vide
nonﬁcatlon dated 27. 10 2001 we.f 01 12 2001
and in. orde_r to:stop payment of arrears »oln grant
of advance increments on acquiring  higher
education qualification, the government of KPK
promulgated the “Khyber Pakhtunkhwa} Cessation
ofAPaym-ent of Arrears on Advance Incré{'nent on
Higher 'Education  Act 2012 (Khyber
Pakhtunkhwa Act No.IX of 2012) and as per the -
provisions of the ibid act, all such claims stood
abated, Section 2 (1) of the ibid act says that
“Notwithstanding ~ anything
- contained in any decision,
judgment and order of any
Tribunal or Court including -
High Court or Supreme Court
of Pakistan, for the purpose of

any claim for payment of
arrears on accoun!t of advance

TbD
Pe-nawar gh Coul‘i



, 6 ; y

increments - on higher
educational qualification
sanctioned in pursuance of
any order, letter, office
_ memoranda, notification,
instructions and other
instruments  issued  before
1.12.2001; such orders, letters,
office memoranda,
notifications, | instructions and
other instruments shall be
deemed to be non-existent,
ceased or revoked and no
fdrther claim whatsoever on
the basis of these instruments
shall be énteriained and all
cases in respect of such claims
. pending in any Court or
Tribunal including  High
Court and Supreme Courl of
Pakistan shall stand abated.

6. Pe,rusal“ of record revea}s that

similar cohtroversy came uﬁ befofe this court in,
W.P No. 913-P/2014 decided on 0#.6;‘2_0]7
wherein? after thoroughly discussing the 'issue in
hand, the same was 'all;)wed. para-15 wﬁereof is

reproduced below:
procuce - . TED

S INER
n.-nawar ) ﬂCo;,u‘

i
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. | A , |
“We are of the ﬁrth view that
. by promulgating impugned ‘ )
piece of legislation and giving ,
it retrospective ~ effect is
nothing but to destroy, annul
- and make the judgements of
this Court as well’ as of
Honourable Supreme Court as
' o affectless, therefore, to the
‘ , - extent of Section-2 by giving it
' . refrospective  effect . before
01.2.2001 is declared null and
void- so is hereby expuriged
and struck down from the
aforesaid impugned Act IX of
2012, Hence these pelitions
are allowed and  the -
respondents are directed lo
provide them the benefits of .
two  advance  increments -
according to nofification dated ’
. . 11.08.1991 on  atlaining
- o higher qualifications during
service within the period of
two months from the receipt of
this judgement according 10
prescribed manner under the
law then in field.” |

7. , Since by virtue of above judgement

Qf this F:oyrt, the rel;:.\"ant secltion (Séctilon-2)'9f

@ I(l}ybgr Pakhtunkhwa Cess_ation of Pay'rr'xem _of
| Arrears on Adivance» Increment. ori Higper

| o - A‘r{‘\r/L STED .

/ o
. EXAMINER
Poshawar High Court



" notification dated 11.08.1991.

~4h-

Education Act 20.12 (Khyber Pakhtunkhwa Act
NoIX of 2012) has been expunged and struck
down and the notification dated 03.1.2009 which
had nulllﬁed the cffect of notlﬁcatlon dated A
11.8.1991 .was also declared null and vond by this

court in AW_;P No,_3600/2010 dated 28.10.2/016:/.
Therefqre, the notification dated 11 .68.1991 is
deemed to be hoAl.d;ng th; ﬁéld acco?ding tb Which )
tﬁe petitionefs hercjn_, having .obtained théir Y'LL.B

degrees/higher qualification before 01.12.2001 -

" when such entitlement of the government

employees was discontinued, are entitled to the

grant of - two advance increments as per

- 8. In view of the above, this  writ-

petition  is admitted and allowed and the

respondénts are directed to provide the

A"r!:“/!e; f TED
MINER
Poshawnd Hiigh Qoun
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( l- .
petitioners;,. the benefits of  two advance.
increments according to 'notiﬁqafion ‘da'ted.‘

g 11.8.1991 on 'gnaini’ng »h'igh‘e‘r ‘edﬁc:ation |

. qualifications - during service, according to

prescribed manner under the law. - '
firt
A
, CHIEF JUSTICE
4 ‘{ .-. -

Announced, - '
Dated.23.10.2019
D.B
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

|

 PESHAWAR ’
APPEAL NO. 61212022 |
Mian Muhammad..................... OO i ............ (Appellant)
VERSUS . l |
Govt. of Khyber Pakhtunkhwa through Chief Secretary & others......... | .......... (Respondents)

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01 TO 04

PRELIMINARY OBJECTION: |
1 That the appellant has got no cause of action. ' ‘ "
2 That the appellant has not come to the Hon’able Service Tribunal with clean hands.®
3. That the appellant is estopped by his own conduct. ‘
4 That the appeal is badly time-barred. ;
5 That the appeal in its présént shape is not maintainable, hence liable to be!

Respectfully Sheweth,

dismissed.

1. Pertains to record hence needs no comments.

2. Pertains to record hence needs no comments.

3. Correct to-the extent that the officer was entitled to Advance Increments on higher

. . . . [
qualification when he was serving as Naib Tehsildar (BS-14)Iwhich he has already
‘availed. But when he was selected as Section Officer (BS-I?),‘ his entitlement for the
said benefit ceased, as advance increments on the basis of hig!her qualification were
allowed to provincial civil servants working in BPS 1-15 as per. Finance Department’s
letter Dated 11-08-1991 (Annex-I).

4, Correct to the extent that the departmental appeal of the appellant was received and is
still under process. The sole ground on which the appeal merit:s dismissal is that this
appeal is obviously premature. Reliance is placed on PLJ 1999 T:r Cand 153, 1992 PL
(C C) 666 that “departmental appeal was not availed, so the appeal in the Tribunal is
not mamtamable” As the decision on his appeal has not beer'x made, therefore, the
appellant should wait for its outcome.

S. As replied in Paras 3 & 4 above.

ON GROUNDS:-

A. Incorrect. Factual and legal position has ’Ill‘e'ld}’ been explained vide Paras 3 & 4 of

the facts ' ~ : ’

' ‘ Page 1 of 3

i



Incorrect. The officer had.already availed the benefit of advance increments and was at
5" stage of Basic Pay (Naib Tehsildar BS-14) when he was selected as Section Officer,
The initial Basjc Pay of Section Officer was much higher than {hat stage at which he
relinquished the charge of the post of Naib Tehsildar. Had the of‘fl'lcer reached at a stage
in BS-14 where his basic pay was higher than initial basic pay of Section Officer, then

he would not have been deprived of advance increments he had aI'ready availed.

Incorrect. As explained above.

Incorrect. Though, the scheme of granting advance increments on the basis of higher

qualification had been discontinued in the Pay Revision 2001, yet Finance Department

through a circular letter dated 25.06.2010 (Annex'-II) clarified to all Departments that ":
those Government employees whd had acquired higher c:lualiﬁcation prior to
01.12.2001, but their cases have not 'yet been decided are’ eligible for advance ;:
increments, in llght of the policy prevailing prior to 01.12.2001, In case the appellant

had acquired higher qualification on or above of the prescribed qualification prior to |

01.12.2001, he should have agitated his claim well in time or at least till the extended

period but he failed hence deprived.

Incorrect. The case of the appellant is entirely different from the referred cases as the

appellant has already availed the benefit of advance increment as explained above.

Incorrect as explained in Para-E above. Every case has its own merits and demerits,

Incorrect. The officer has not been denied his ri ght.

Incorrect. It was the responsibility of the appellant to approach his parent department
either before discontinuation of advance increment or shoulci have benefited from
Finance Department’s circular letter dated 25-06-2010 as mentioned above. Moreover,
after promulgation of an Act, 2012 (The Khyber Pakhtunkhwa Qéssation of Payment of
Arrears on Advance Increments on Higher Educational Qulaification) all kinds of
advance increments on the basis of higher educational qualification have been ceased as

is evident from the Act of 2'012.A(Annex—III). |

As. replied in preceding Paras, the Provincial Government extended so many
opportunities to all such employees, to get the benefits of advance increments till the
target dated i.e 01 .12.200«1,_ip spite of its discontinuation in 2001 !but the appellant failed
to avail the opportunity at that time. !

No comments. : !

The respondents also'seek permission of the' Hon’able Tribunal to agitate additional

grounds at the time of arguments.

Page 2 03
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In view of the above explanat:on it 1s humbly prayed that on acceptance of

these comments, the instant appeal being devoid of merit may very g,ndcmusly be dismissed

with special cost.

Chlef Secretary,
Khyber Pakhtunkhwa
(Respondent No.1)

/

% c

Secretary to

ovt. of

Establishment Depa_rtmenP/

" Finance Department

(Respondent No.3)

(Respondent No.2)

Page 3 of 3
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who had acquired hughmr gualification prior to 01-12-2001 while I s service (

Sovineses [T

OF KHYBER PAIHTL ll
1] U:\\I,/—‘»J"‘\I' C I TuJC}’ \ lP

Lﬂ L\i[‘ l{ j‘l|

CQU"ntn r:/.mnmnuiw’\/)

MO, FID (SR 1) 2-12542070
Dated Peshawar the: 25-06-2010

T

To: : ’
‘ 1. All Adiministrative Secretaries to Govmnmuﬂ of Khybher Palkhiunihwa.
2. The Senior Member Board of Revenue, Khyber P'lf\f Tuiish .
3. The Secretary to Governor Khyber P’al’luunkh\ma Heshawar.
4. The Secreiary Provincial Assembly, Khyber E":zklnunkl WA,
5. All Head of Attached Depariments in Khyber Pakhtunkhwa.
6. Alt Districi Coordination Officers / Political Agenis / District & Session
Judges, Khyber Pakhtunkhwa.
- 7. The Registrar, Peshawar High Court, Peshawart
3. The Chairman, Khyber Pa[\hlunl’hwd Public Service Commission.
9. The Chairman, Khyber Pakhtunkhwa Service Tribuhal Pe o|la\l"/dl
’iﬂ The Secreiary Board of F\ovenue Feshawar. .
Subject: CLARIFIC A ib 1623 A
l § i\U‘Q L,!H“ C': u i'ﬁ\,r'r‘ﬂ: } j
i !

I arm directed o refer to this De partrent leiter of even numbar dated -
29-04-2010 e

i he subjest nuied above and io afate that it

|
it e absarved tha

contenis.of the said letter have not been properly appreciated and undersiond,
2.

In this connection it is clarified that only those Government izmployees
OF joined
service with higher qualification), and had Sl.ibi’!‘li'lj’i@f.‘! their t-:z;:u,-:w!in_:'::"” e

concerned Departments /- Offices before 01-12-20010 bul thelr cases have not yag

v hmir

been decided, are eligible for advance mcrements in light of e policy orevaihing
. ! 5 . . . =
OFfes L 1T TR

/3‘"
uh‘ﬂ/\ SO0D KHAM)
DE Bty SECRETARY (REG-)

Endst: No. & date even

i. The Accountart General, [’\hvhel Pakhiunkhwa, Peshawar .

7 Al Heads of /\ulonomoua & Semi Autonomous Bodies in iKhyber Pakhtunihwe,
g, ihe Wirector, Local Fund Audit, Khyber Pakhiunidwa, Pes h"mr

4. Al District /Arycncv Accounis Officers in IKhyber Pat hLunl rda.

5. All Section/Budget Officersin Finance Depariment.

6. The Treasury Officer, Peshawar,

7. PS to Secretary te Government of Khyber Pakhtunkhwa, Fi lnc.n' @ Deparimeni.
B

PS 10 Special Secretary Finance Governmeni of t(hgbw Pakhiuniihwa.
9. P8 io Finance Minister Khyber Pakhiunkiwa,

|
10.PAs to Addl Secretaries in Finance Deparimeat. :

11.PAs to Depuly Secieiaries in Finance Depariment. ',/// /
' /
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Dated Peshawar, the 15th Muay, 2012,

No.  PA/Khyber P
Cessation of Payment of Are
Bill, 2012 having been passe
2012 and ass
nublished as

ars on Advance increments gn
d by the Provingi
ented Lo by the Gavernor oft
an Act of the Provingial Legis

8l Assembly of

THE KIDBER PAIHT
. ATDV,M\]CE'INCREMENTS ON

ACT, 2042,

(HIYBER PAIUTUNKIEWA ACT NO. L5 G ;‘i‘J I

(st published after pa ving l'ecéjlv
, Pakhtunidima i the Gazelte of the it}
- (Lxiraordivary), dated (he 15

AN

~ACT

1o cease tre Fayment of arrears ac

ligher edue

WHEREAS wdvance ‘increments -Jrave

Governmept employees on the bag|g of

Walification gver apg above. the prescribe
tute; -

893

akhlunkiwa/ Bills /20 12720714 <The
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\yber  Pakhtunidigg
Higher Educationsl Gualification
Khyber Pakhtunkhug on B0 May,
L Ivli ay, 2012 15 hiively
h‘l‘/i}.

MENT OF ARIUAKS O
VAL QUALIFIGATION

Goservs of the Iyber

yber Pajh tmj/k{; Wi
May, 2012), :

Jvasice llﬂcm enLs ou

nied: Lo certaln Provipely
S6essiug higher educutional
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUKHAWA PESHAWAR
. Appeal No: 612/2022
: Mian Muh'a'm‘mad Appellant
o Governfhent of l(hyb'er Pakhtuhli'hyvé' through\ -
| “ Chlef secretary Peshawar & others ............... .................... Respondants.
- AFFIDAVIT

‘ S Mlan Tarlq Shah Senlor Audltor of the Account General Khyber Pakhtunkhwa
o _Peshawar do here by solemnly afflrms & declared that the contents of reply
' -submltted on behalf of Respondent No:1 to 05 is true and correct to the best of

o my knowledge and belief and nothmg has been conceal from the this honorable
Al

Court.. .~ S :
@b g - 7 FES




PESHAWAR

\
., BEFORE THE SEVICE TRIBUNAL KHYBER PAKHTUNKHWA
Appeal No.612/2022 :
................. Appellant

»
N -) *

e,

Mian Muhammad .
\ A
................................................. ......Respondents

Government of Khyber Pakhtunkhwa through

Chief Secretary Peshawar & others
(Reply en‘ behalf of respondent No.4)

Respectfully Sheweth:-

Being an administrative matter, this issue relates to Respondents No: 2&3 and

“Para :- 1 to 05:-

they are in better position to redress the grievances of the appellant. Besides, the appellant

It is pertinent to mentioned here that Para-2 of the Khyber Pakhtunkhw

has raised no grievances against Respondent No.4.
Cessation of Payment of Arrears on Advance Increments on Higher Educatlona

Qualification Act 2012 (KP) is very much clear and gets finality (copy enclosed).

Keeping in view the above mentioned facts, it is humbly prayed that the name

of Respondent No.4 may kindly be deleted from the list of Respondents
4(_‘_‘

ACCOUNTANT GENERAL
KHYBER PAKHTUN]KHWA
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o _‘_‘BEFQRE,THE’SERVICE'TRlBUNAL-KHYBER PAKHTUKHAWA PESHAWAR

{  Appeal No:612/2022° |

- "Mian Muhammad ................ resstssssas e sssassearare s ineSobssaarasne sissenien .Appellant.

: |
V/S '
- Government of Khyber Pakhtunkhwa ,through |
_ . S |
Chief secretary Peshawar & others.............. rererensraresensnsennreees R¢spondants.

| ¢
|

AFFIDAVIT _
~ 1 Mian Tarig Shah Senior Auditor of the Account General Khyber Pakhtunkhwa
s P'eshaWa_r do ,hetfeby'sdlefiihly'affirms & declared that the contents of reply
- submitted on behalf of Respondent No:1 to 05 is true and correct to the best of
"~ ‘my knowledge and belief and nothing has been conceal from the this honorable

- Court. : - : L
S ’ | D%/V?ﬁ .
BT . ' Deponent”

|
Cvvi - 780y —1827652-7
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“Para - 1 to 05:-

H
i
1
3
|
|

BEFORE THE SEVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR |
!
Appeal No.612/2022 i
Mian Muhammad ..............coooomenoe ! ..... Appellant.
V/8 ;
Government of Khyber Pakhtunkhwa, through, .
Chief Secretary Peshawar & others................................. !....Respondents.

(Reply on behalf of respondent No.4)
Respectfully Sheweth:- !

{
I

) t
Being an administrative matter, this issue relates to Respondents No. 2&3 and
they are in better position to redress the grievances of the appellant. Besides, the appellant .

has raised no grievances against Respondent No.4.

It is pertinent to mentioned here that Para:2 of the Khybier Pakhtunkhwaf';.'

Cessation of Payment of Arrears on Advance Increments on Higher Educational-"

Qualification Act 2012 (KP) is very much clear and gets finality (copy enélos|ed).

Keeping in view the above mentioned facts, it is humbly pray;ed that the name
of Respondent No.4 may kindly be deleted from the list of Respondents.

|

|
ACCOUNTANT| GENERAL

KHYBER PAKHTUNKHWA
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S BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUKHAWA PESHAWAR

Appeal No: 612/2022

= ‘Mian Mul’)é'mmad A'ppeliant
‘Government of Khyber Pakhtunkhwa ,'throulgllfi‘

| Chief secretary Peshawar & others...............;.‘.........................Respondants.
| | AFFIDAVIT | |
" IMian Tair.iq'_‘SHah Senior Auditor of the Accouint General Khybé‘rPa-kht‘unkhwa

o Peshawar do here by solefanly affirms & declared that the contents of reply

- submitted on behalf of Respondent No:1 to 05 is true and correct to the best of
my knowledge a nd belief and nothing has been conceal from the this honorable
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BEFORE THE SEVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

| |
Appéal No.612/2022 |

Mian Muhammad Appellant
¢ vis - '
Government of Khyber Pakhtunkhwa, through, !
Chief Secretary Peshawar & OtheTS....ooi e ...Respondents.

|
|
(Reply on behalf of respondent No.4)

Resgectfullx Sheweth:-

;

|

1

|

Para:- 11t005:-
|
f

Being an administrative matter, this issue relates to Responden‘ts No. 2&3 and
they are in better position to redress the grievances of the appellant. Beside!s, the appellant
has raised no grievances against Respondent No 4, |

It is pertinent to mentioned here that Para-2 of the Khyber Pakhtunkhwa -
Cessation of

Payment of Arrears on Advance Increments on Highciar Educational
Qualification Act 2012 (KP) is very much clear and gets finality (copy encloselld).
Keeping in view the above mentioned facts, it is humbly prayed that the name
“of Respondent No.4 may kindly be deleted from the list of Respondents. |

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

e e o




- Goverhment of Khyber Pakhtu‘nkhwa ,throrjgh‘ '

|

s BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUKHAWA PESHAWAR
| Appeal No: 612/2022 ||

T Mlan Muharhmad ....................... Appellant.
. s |

" Chief secretary Peshawar & others.....................' ..................... Respondants.
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§ AFFIDAVIT

| o Mian Tarlq Shah Senior Audttor of the Account General Khyber Pakhtunkhwa
'Peshdwar do- here by «olemnly affirms & declared that the contents of reply

. submitted on behalf of Respondent No:1 to 05 is true and correct to the best of

my knowledge and belief and nothing has been conceal from the thls honorable

" - Court.
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L4 Appeal No.612/2022 |
Mian Muhammad T e Appel lant,
V/S
Government of Khyber Pakhtunkhwa, through, '
Chief Secretary Peshawar & others....................... RE TR T PP PP Respondents.

(Reply on behalf of respondent No.4)
Respectfully Sheweth:-

Para:- 1to05:-

Being an administrative matter, this issue relates to Respondetjus No. 2&3 and
they are in better position to redress the grievances of the appellant. Besides, the appellant
has raised no grievances against Respondent No.4. |

It is pertinent to mentioned here that Para:2 of the Khybeir Pakhtunkhwa
Cessation of ~Payment of Arrears on Advance Increments on Higher Educational * :*

Qualification Act 2012 (KP) is very much clear and gets finality (copy encloséd).

Keeping in view the above mentioned facts, it is humbly prayed that the name -
of Respondent No.4 may kindly be deleted from the list of Respondents.
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Para:- 1to05:-
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BEFORE THE SEVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR |
. Appeal No.612/2022 |
e . 0P |
7 |
Mian Muhammad I P R RPORUSTUUNRRS IO Appellant. _

VIS |

|

Government of Khyber Pakhtunkhwa, through, :
Chief Seeretary Peshawar & others...................__ ....Respondents. |

|
(Reply on behalf of respondent No.4) \ ‘
Respectfully Sheweth:-

Being an administrative matter, this issue relates to Respondenits No. 2&3 and

they are in better position to redress the grievances of the appellant. Besides, the appgllanf

has raised no grievances against Respondent No 4.

It is pertinent to mentioned here that Para-2 of the Khybex!: Pakhtunkhwa - -
Cessation of

Qualification Act 2012 (KP) is very much clear and gets finality (copy enclosecli).

‘ |
Keeping in view the above mentioned facts, it is humbly prayed that the name

of Respondent No.4 may kindly be deleted from the list of Respondents. \
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