
m wCounsel for the appellant present. Mr. Muhammad Jam 

District Attorney alongwith Mr. Muhammad Zahid'Khan, SDEO 

for the respondents present. i

1,7"''April 2023 1.

Arguments heard. Learned senior counsel for the 

appellant wants to make some more submission. He may do 

make on 08.05.2023 before the D.B. P.P given to the parties.
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Clerk of learned counsel for the appellant present. Mr. 

Muhammad Adeel Butt, Additional Advocate General for the 

respondents present.
Learned Member (Judicial) Mr. Salah-ud-Din is on leave, 

therefore, arguments could not be heard. Adjoupaed. To come 

up for arguments on 29.11.2022 before the

19.09.2022

(Mian Muhammad) 
Member (Executive)

0(^ ^ ^ UJOit CefSt Aas Seen
To oj) jpii as (j/i

Appellant present in person. Naseer Ud Din Shah, Learned 

Assistant Advocate General for the respondents present.

20.02.2023

Mrs. Rozina Rehman, Learned Member (Judicial) is 

leave, therefore, case is adjourned to 17.04.2023 tor arguments

on

before D.B.

(Muhammad Akbar Kluui) 
Member (E)

;%



>
i

i
-■# . .•ry.5. ;

07.02.2022 Due to retirement of the Hon'able Chairman, the case is 

adjourned to 18.04.2022 before S.B for the same.

Reader i
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Counsel for. the appellant present. Mr. Asif Masood, Dy: District 

Attorney alongwith Mr. Wisal Khan, ADEO for respondents present. 

Preliminary arguments heard.

18.04.2022

In pursuance of the order sheet dated 10.12.2021, reply/para-

wise comments on behalf of respondent No.2 and 3 submitted whereas

reply/comments in respect of respondent No.l, as per statement of 
•I 1 ’representative.'pf'the department, are not required. Learned counsel for 

the appellant pointed out that similar nature connected cases have 

' (,^nepos‘^fe^ .already been provisionally admitted and are fixed for regular hearing 

jecvAvlty ^ / before D.B. He therefore, requested that it may also be posted for D.B

on the same date.

■' \

The appeal is admitted for regular hearing subject to all just legal 

objections. The appellant is directed to deposit security and process fee 

within 10 days. To come up for arguments on 11.05.2022'f^re D.B.

(Mian Muhamm^) 
Member(E)
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Form-A

FORM OF OKDER SHEET
Court of

/2021Case l\lo.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Bacha Khan presented today by Mr. Mir Zaman 

Safi Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

06/10/20211-

REGISTRAR >
This case is entrusted to S. Bench at Peshawar for preliminary2-

hearing to be put up there on

CHA

Learned counsel for the appellant present. Preliminarv 

arg jments heard. '
As there is no original or appellate order to have beer 

issued and assailed in the instant appeal, it is therefore

12.202110

med appropriate to issue pre-admission notices to the 

respondents for submission of repiy on the next date. Tc
02.202]

dee

come up for reply and preliminary arguments a 

before S.B. /

(Mian Muhammad) 
Member (E)
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before the KHYBER PAKHTIJNKHWA SERVTCK TPimiNAT
PESHAWAR

APPEAL

Mr. Dacha Khan, SCT (BPS-16),
GHS SoorKamar, District Charsadda ...

/2021

APPELLANT

VERSUS

The Government of Khyber Pakhtunlchwa through Secretaiy (E&SE)
Department, IChyber Pakhtunkhwa, Peshawar.
The Director (E&SE) Department, Khyber Pakhtunlchwa, Peshawar.
The District Education Officer (M), District Charsadda.

1-

• 2-
j-

RESPONDENTS

appeal under SECnON-4 of the khyber PAKHTUNKHWA SF.I^VTrF 
TRTBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS 13Y 
NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO THE 
POST OF SECONDARY SCHOOL TEACHER rBPS-16) FROM TPTE DATE 
wen the promotion quota was FILLED BY THE RESPONDENTS 
THROUGH INITIAL IHiCRUITMENT OR___________________ FROM THE HATE OF
COMMENCEMENT OF THE ACT NO.XVT OF 2009 COMMONLY KNOWN AS 
REGULARIZATION OF SERVICES ACT. 2009 N01TFTED IN THE OFFICIAL
GAZETTE—ON_24.10.2009 WITH ALL BACK BENEFITS - INCLUDING
SENIORITY AND AGAINST NOT 
DEPARTMENTAL APPEAL OF THE 
STATUTORY PERIOD OF NINE1 Y DAYS

TAKING ACTION ON THE 
APPELLANT WITHIN THE

PRAYERS:
That on acceptance of this appeal the respondents may kindly be directed to 
consider the appellant for promotion to the post of Secondary School Teacher (BPS- 
16) from the date when the promotion quota have been filled by the respondents 
through initial recruitment or from the date of Commencement of the Act No.XVl 
of 2009 commonly known as Regularization of Services Act, 2009 Notified in the 
official gazette on 24.10.2009 with all back benefits including seniority. Any other 
remedy which this august Tribunal deems fit that may also be awarded in favor of 
the appellant.

•I

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as Under:-

1- That initially the appellant was appointed as CT in the. respondents 
Department vide order dated'15,12.1994. Copies of the 'appointment 
order^is attached as annexure A.

♦2- That during service as' certified teacher the appellant iwas in the ■ 
promotion zone to the post of SST (BPS-16) but the respondents instead 
promoting the appellant advertised the said posts of SST'(BPS-I6) 
adhoc/contract basis. Copy, of the advertisement is attached as

on
annexure

B.
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That under protest the appellant and his
post through initial recruitment but the same was also rellised to the 
appellant and colleagues of the appellant on the pretext that reeular

(BPS-S' Zs”' '"‘,f P-B of SST), US appellant and his colleagues were deprived from 

piospects of promotion. That it is pertinent to mention that at the time of 
above mentioned advertisement the post/cadre of C.T (BPS-15) to which
the appellant belong have no prospects of promotion.

That m light of the said advertisement new appointments were made by
filled'brd 'h® promotion quota was also
tilled by the respondents though initial recruitment

colleagues applied for the said

4-

5- That in the meanwhile the .Provincial
^nployee’s regularization Act, 2009 whereby'Tthe a!lhTlmSoyfe!
who were appointed as SST on temporary basis were regularized fus
further affected the cadre to which .the appellant belones. That the
pmotion quota for which the appellant and his colleagues^have waited

operation of the said Act of 2009. Copv 
of the Act IS attached as annexure C.

6- That feeling aggrieved some colleagues of the appellant knocked the door 
of the Peshawar High Court through various writ petitions. That vide 

consolidated judgments dated 26.1.2015 the 
disposed of with the directions that:
(Ll- The act.XVf of 2009. commonly known as fRcPuInrizatinn of 

services) act, 2009 is held as bcnefir.ial and remedial ieixislatinn tn 
VLhich no interference is advisable hence. nnl.PlH " —
{ji)“ Official respondents 
promotion qnnfn
and consider the i

said writ petitidns were

^rc directed to work out the backloir nf thf^ 
gcr above mentioned example, within thirty davs

------ :---------_I.n service employees, till the backloa is washed n,it.
tilj then there would he comn\oto ban

as

----------------------- on fresh recruit.
Copy of the Judgment is attached as anncxiire............ D.

^ wt the respondents assailed the said judgment of the august Peshawar 
High Court Peshawar in CPLAS No.l27-P to 129-P/2015 but the same 

were dismissed as withdrawn vide judgment dated 20.9.2017. That then 
after the appellant and his colleagues time and again visited the 

respondents for their promotion to the next higher scale' but the 
respondents instead of redressing the grievance of the appellant and his 
colleagues advertised the posts through initial recruitment through 

various advertisements. Copies of the judgment and advertisements are 
attached as annexure E & F.

That It is pertinent to mention that during service the appellant was 
allowed promotion to,the post of Senior Certified Teacher (BP'S-16) vide 
order dated 04.03.2021. That it is pertinent to mention that appellant is 
the senior most SCT (BPS-16) of the respondent department and also 

eligible in all respect for promotion to the post of SST (BPS-:16). Copies
of the order, service rules and educational testimonials are attached as 
Annexure................... T- tt o r................... ............................. ........... Vr, rl (Si I.

8-
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That feeling aggrieved colleagues of the appellant knocked the door of 

august Peshawar High Court, Peshawar in various COC Petitions and the 
■ has been disposed of vide judgment dated 8-. 11.2018 with directions 

to approached the august Service Tribunal for claiming of promotion and 
seniority. Copy of the judgment is

same

attached .as; annexure
J.

That feeling aggrieved the appellant preferred Departmental appeal 
no response has been received so far. Hence the present appeal

10-
but

on the

is attached as annexure K.

GROUNDS:

A-That the inaction of the respondents by not allowing/granting- ante dated 

promotion to the appellant to the post of SST (BPS-16) is against the law, 
facts, norms of natural justice and materials on the record. •

B- That appellant has not been treated in accordance with law anduTiles by the 

respondent Department on the subject noted , above and 
respondents violated Article 4 and 25 of the Constitution of Islamic Republic 
of Pakistan 1973 .

C- That the inaction of the respondents by not allowing/granting; ante dated 
promotion to the. appellant to the post of SST (.BPS-16.) is based, on mala fide 
and arbitrary intentions and as such the same is violative of the principle of 
naturafjustice. .

D-That, the respondents acted in a malafide manner , by not promoting the
appellant to the post of SST (BPS-16) inspite of eligibility, seniority and 
fitness.

L-. That the respondents acted .in arbitrary and malafide manner' by not ante 
dated promotion to appellant to the post of SST (BPS-16). despite the fact 
that the appellant was not allowed in the initial recruitment process because 
of the fact that he is in regular promotion zone and will soon be promoted to 
the post of SST (BPS-16).

F- That the inaction of the respondents by not allowing/granting promotion 
the appellant to the post of SST (BPS-16) is violative of section-9 of the 
Civil Servant Act 1973 read with Rule-7 of the (Appointment, Promotion & 
Transfer) Rules 1989.

G- That as per Rules and regulation the appellant is entitle for promotion to the 

post of SST (BPS-16) with all consequential benefits including' seniority.

H-That according to Article 38(e) of the Constitution of Pakistan, 1973 the 
state is bound to reduce disparity in the income and earningsfof individual 
including persons in the services of Federation. ''

as such the

to
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fs at thetime of hearing.

It is therefore, most humbly prayed that the.appeal of the appellant 
may be accepted as prayed for.

Dated: 28.09,2021
V ,

r

APPELLAOT

BACHAKftAr

f\THROUGH:
MIR Z

ADVOCATE
SAFI

CERTIFICATE:

It is certified that no other earlier appeal was' filed between the .parties.

/

DEPONENT
:

5 .

LIST OF BOOKS:
4

1- CONSTITUTION OF PAKISTAN,' 1973
2- SERVICES LAWS BOOKS
3- ANY OTFIER CASE LAW AS PER NIEED ;
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‘before the khyber pakhttjnkhwa service tribunat
PESHAWAR 

APPEAL NO. /2021

BACHA KHAN VS EDUCATION DEPTT:
'4

AFriDAVTT

I Mir Zaman Safi Advocate, on the instructions and 

client do hereby solemnly affirm thafthe contents of this appeal 
correct to the best of :
concealed from this Honorable Court.

on behalf of my 

are;true and
my knowledge and belief and nothing ;has been

A .

A
Z

VJ
MIR ZAMAN SAFTv 

Advocate 
High Court, Peshawar
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THE'lKnYBERPAKHTUNKHWAl .
. (REGULAJRJZATION OF SERVICES)

ClICHYBER PAKHTUNKETWA] ACT NO.

PnkhJ' aft^r having received.the assent of the Governor ofthe^^Khyber
Pakhtunkh^a], in the Gazette of [Khyber Pakhtunkh^>a] (Extraordinaiyfdat^ the

■ 2r October. 2009] ■ <f

ACT, 2009. 
XVI OF 2009V^’: ’

. AN
ACT

to provide for.the regularization of the sendees of certain employees 
(Appointed on adhoc or contract basis.

whereas ii is

purposes hereinafter appearing;'

It is hereby enacted as follows;-

p . , S^or-t title and commcnccment--(l) This Act may be called the ^IKhyber 
PaEhtunkhwa] Employees (Regularization of Services) Act, 2009. ^

(2) . It shall come into force at

■Refinition^---(l) In this Act, unless the context otherwise

“Commission”
Service Commission;

(na) “contract appointment”
person made otherwise than in 
method of recruitment:

■r.

once.

2.
requires,-

. (a) means' the [Khyber Pakhtunk'hwa] Public

"Oh

appointment of Rduly qualified 
accordance with the prescribed

means!

' (b) “employee” means an adhoc or a contract emp.lpyee appointed 
by- Government on adhoc or contract basis or second- 
shift/mght-shift but does not incluc^ the employees for project 
post-or appointed on work charge basis or who are' paid out of 

■ contingencies; .

^Substiruted vide Khyber Pakhrunkhwa Act No. IV of 2011 
^.SubsriniTed vide.Khyber Pakhdinkhwa Act No. .[V of -2011 
^Substiruted vide Khyber Pakhainkhwa Act No. IV of 2011
^Substituted vide Khyber Pakhtunkhwa'Act No. rv of 2011
^Substiruted vide Khyber Pakhtunkhwa Act No. TV of 2011 
Substituted vide Khyber Pakhttinkhv/a Aci No. IV of 2011

V

:

u
\



■ >

>

: ■

-4

(c) “Government” means the Government of theyfKhvber''' 
Pakhtunkh’wa]; '

Government Department” means any departmerit. constituted 
■ under rule 3 of.the ''’[Khyber Pakhtunkhwa] Government 
. Rules ofBusiness, 19S5, and does not include anyiSection of a 

Department dr an organization winch is federally 'funded;

-“law or rule" means the law or rule for the time being, in force 
governing the selection and appointment of civihseryants; and

post’ means a post tinder Government or m connection with 
the affairs ■ of Government.' to, be .filled V'in on the
recommendation of the Commission. ' . .

(2) . -The expressidns “adhoc or contract appointment" and “civil servant”'
shall have the same meanings as, respectively assigned to them inhhe ’’[Khyber 
Pakhtunkhwa]-Civil Servants Act, 1973 ('^[Khyber Pakhtunkhwa].....

(d)

(e)

(0

/

.'Act No. XVll]

, Rg^l'dari/ation nf services of certain employees.—All employees Including 
recommendees of the Pligh Court appointed on contract or adhoc baf s and holding 
that post on 31 December, 200S or till the commencement nf this .Act-shall be 
deemed to have been validly appointed on regular basis having the 
qualif cation and experience for a regular post:

. Provided that the service promotion quota of all service cad'rds shall not be 
affected.

3.

same

u
>•

4. Determination of seniority.—(1) The employees- whosey services are 
regularized under this Act or m the process of attaining,service at the'-bommencement 
ot this Act. shall rank junior to, all civil servants belonging to. the ’;same service or 

. cadre, as the case may.be, who are m service on regular basis on the commencement ' 
.of.this Act, and_shall also rankjumor to such other persons, if any, who, in pursuance 
of the recommendation of the Commission made beforeThe commeh'ceinent of this 
Act, are to be appointed to the respective service or cadre,' irrespective of their actual 
date of appointment. ,

tnterse of the employees, whose-services are regularized - 
, under this Act within the'same seiwice or cadre, shall be determined^on the basis of

their continuous officiation in such, service or cadre:

(2)

ISubstinited vide,Khybcr Pakhtunkhwa Act No. rv of2011
'“Substituted vide Khyber Pakhtunkhwa Act No. W of2011 
^^Substituted vide Khyber Pakhtunkhwa Act No. W of 2011
' Substituted vide Khyber Pakhtunkhwa Aci No, IV of 2011

.

u
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Provided that if the date of continuous officiation 
employees is the same, the employee older 
one.

in the case of;p,yo 
in age shall'rank senior to'.the younger

or more
M-

r'
4A. Overriding effect.any other law nWn,, r --^°‘y'thstanding any thing to the contrary contained ,n 

ny other law or mle for the hme being ,n force,- the provisions'of this A'ftshall have
overriding effect and the provisions of any such law or rule to thd extent of 

inconsistency to this'Act shall cease to have effect. - ' ^

5. Repeal.—
of

\
i'y

V.: ^-KirBs T E D• A.
"'it

'V
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JUDGMENT SHEET

pb^awar high COURT.PESHAvi:M ■ 
^ (JUDICIAL DEPARTMENT) ■

A

O'

Writ Petition No.2905 of 2009.
/

ATTA ULLAH AND OTHERS PETITIONERS.-

VERSUS.
:V'!

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

J U D G M E N T.

nJaH k'‘knY)rf\A--^Ai?J'^

Respondentisn^rcjgvy ( Tr I

Date of^hearing 

AppellanUPetitioner h

r:
.WAQAR AHMAD SETH.J:- Through HUis single

judgment we propose to dispose of the instant Writ Petition
i

No.290.5 OF 2009 as. well as the connected Writ ^ Petition
■1

Nos.2941, 2967,2968.3016. ■ 3025.3053,3189.3251.3292 

2009.496,556,664,1256,1662,1685.1696,2176:2236^01

of

.2696,

2728 of 2010- & 206, 355.435 & 877 of 2011 as common 

question of law and fact is involved in all these petitions.

AltT^TED
irr'
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2- The petitioners in dll the wnt petitions have

■approached this Court under Article 199 of the Canstitutidnof 

Islamic Republic of Pakistan 1973 'A/ith the following relibf:-

‘‘It is, therefore, prayed that 

of the Amended Writ Petition

on acceptance 

the above

noted Act No.XVI 2009 namely 'The North
j ,

i

Wesf Province Employees (Regularization 

of Services) Act, 2009 dated 24^'’ October,

2009 being illegal unlawful,, without

9

authority .and jurisdiction, based 

malafide

on

intentions and being

unconstitutional as well as ultra viras to 

the basic rights as mentioned in the 

be set-aside 

respondents be directed to fill up the above 

noted posts after going through the legal 

and lawful and the normal 

prescribed, under the 

instead of using the short cuts for obliging 

their own person.

constitution and the

i. '

procedure as

prevailing laws

l.t is further prayed , that the 

No.A-U/SEr(M)

11.12.2009 and Notification No.A'17/SET{5) 

Contract-Apptt:2009 dated 11.12.2009, as

well.

notification dated

as NotificationV-
. . '^o.SO(G)es/1/85/2009/SS(Conira-ct) dated

AT T'Eliv
> r.

E
I .tPeshav.

0'8 R 201B
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/

05.2010 issued as a result of above 

- impugned Act whereby all the private 

respondenfs have been

noted i

, regularized

a/so be set-aside in the light of the 

submissions, being illegal, unlawful, 

constitutional and against the fundamental " 

rights of the petitip

may

above

in-

?

ners.

Any other relief deemed fit and

proper in' the cicircumstances and has not

been particular asked for in the noted Writ
V

Petition may also be very graciously
V .

granted to the petitioners”.

r'- ■
A .

V- .k ■

3- It is averred, in the'petition that the 

sen/ing in the Education Department

petitioners are

of KPK-working posted

3s PST, Cr, DM,PET. A T, TT. Qah and SET in Afferent ■

Schools; that respondents No..9 to 1359!
'A/ere appointed on

,• Bdhoc/contract basis on different times and lateron 

regularised- through the North 

Province Employees (Regularization 

that almost all the petitioners

their

service, were
West; Frontier

of Services) Act; 2009;

got the required 

qualirications a,nd also got at their credit the length oTservice:

No.SO(S)6-2/97 dated 03/06/1998

have

■ ■ that as per notification

•y

’■mrms Ea
Ctiyni.

K\U ■■ O B^AR im
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cjUBlification for ^PPointment/promotioh _ of the iSET

Teachers_ BPS-ie was prescribed ,that-75% SETs-shall be 

Selection Committee on the'
selected through Departmental

basis of batchwise/yeanrrise
open merit from amongst .the

candidates having the prescribed .qualification and

25% by initial

rerhaining
i)■

recruitment through Public .Service

Corrimission whereas through the same notificatipn,. the 

sppointment/promotion of the 'Subject

I

qualification for the

Specialist Teachers BPS-17\ was prescribed that 50%, shall

be selected by promotion
on the basis of seniphty cum

sfitness amongst the SETs possessing the qualification 

prescribed for initial recruitment having five years service and

remaining 50 ,by initial recruitment through the Publid Service 

Commission and the, above
procedure was adopte'dvby the

■ ■■■' r

and the appojhiments 

were made in 'the light of tli.e-above 

^as, further averred that the Ordinance

Education Department till 22/09/2002

the above noted-postson

notification: ■ It-

No..XXVtl of 2002 notified on 09/08/2002 was promulgated
■ .*'*

some 1681 posts of-different 

advertised by the Public Service Cofimnission

under the shadow of which

, cadres were

I
r 0 I

I

ATT^TED"
OUrf.

\s 0 8 20lk^
L
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That before the promulgation of Act N.o^XVI of 2009, it. was
i

Department that instead of
practice of fhe Education

;■ .

promoting the. eligible and
competent persons amongst the

•.
teachers community- they have been 

noted posts of SET (BPS- W) and 

.17) on

advertising the above I
‘t.

Subject Specialist. (BPS-
,1 ■

I

the basis of open merit/adhoc/contr. 

clearly mentioned that, the said ppstswill be 

will continue only for

set wherein.'.it was
•-T •:

temporary and

■a tenure of six months or AjU the (

appointment by the Public , Serviced Commission

d-:
That after passing the 

by the Provincial Assembly

or

Departmental Selection Comrhittee

KPK Act No.XVI of 2009 

fresh .eppoi'ntees of six

.

the

months and one year on .the .adho 'c a
and contract basis including.respondents 

.affidavit for not adopting any legal

. services . regularized, have

no. 9 to 1351, With a
i

course to make their

been made ■.permanent 'and

regular employees whereas the employees and j •

teaching ■j
■' credit a • • !

staff of the Education Department, having at their

service of .minimum 15 to
maximum .30 years have- been 

■ ■ ; i

per contract Policy issued on 26/10/2002ignored. That as

the ..Education Department. was not authorised/Stitled to

r3

ED-

i



I

.
. 6 •,

I*, ■

' make appointments in BPS-16 and above
: on the contract

;;
basis as the only appointing authority under the rules! was 

Public Service Commission. That after the publication 

by the Public Service: Commission 

eligible fo.r the above said

i ^

'made ■

thousands of teachers
■i ■

posts have already applied but 

they are still waiting for their calls.and that through the above 

Act thousands of the adhoc teachers have been regularized

adversely effected the rights 'W the

>

Which has ' been

pQtitioners, thus having officdcious and. sdequatememedy 

available to the petitioners, the have knocked the d

no

oor.of this

Court through the aforesaid constitutiona! petitions.

4- Jhe concerned official .respondents have furnished

parawise comments wherein they raised certain ley I and 

. factual o.bjections including the question of maintainability

the writ petitions. It

A
p-of

further stated that Rule 3(^} of the 

Civil , Servants , (Appointment,

Transfer)R.ules 19.89, authorised

was

: N.W.RP, ■
Promotion i &

a department to fay down
CP ■

method of-appointment.- qualificatioh -and ^other Editions

applicable-to post in consultation, with Establishment & 

Administration .Department and the

r

Finance Department.

■■ ■■ “ 'I A o i' c r; to
■.08 MAR iol

ou.

i ■•v.'
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That • to improve/upiist the ..standard of education, the

Government .replaced/amended the old 'procedure 

including SETs through Public Service Commissio.n'KPK for 

recruitment of. SETs ,6-16 vide Notification 

-5/SS-RCA/ol-lil-dated 18/01/2011 wherein 50%

i,e. 100%.
I

J

No.SO(PE)4^
; *

SSTs (SET)

shall be selected by promotion on the basis of seniority
■ cum

fitness in the following manner:-

"(i) Poriy percent from CT (Gen), 

GT(Agr), CTflhdust: Art) with at-least'5

years service as such and having the

■

qualification, mentioned in column 3. -

(ii) Four percent from . amongst the DM

with at least 5 years service as such and

j

having qualification in column 3. ■:

(Hi) ' Four percent from amongst the PET
i

:
With at least 5 years service as such and. ■

having qualification mentioned in.column 3

i

(iv) One percent amongst Instructional

Material Specialists with at least 5-years ^4\ .
t&

.r,.

c
..I

'ED- ^

R,
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service and having qualification mentioned

in column 3. ’' I

It is further stated- in the comments that due to' the

.
degradation/fail of quality education the Government

abandoned ' the , previous. recruitment policy" of
i

■.promotion/appointment/recruitment and in order to improve 

the standard of teaching cadre in Elementary ^'Secondary

Education Department oh KPK, .vide Notification.'-dated

09/04/2004 vjherein at serial No. 1.5 'in coluninJ/5- the

appoinlnicni of SS prescribed as by the initial recruitment

:
and that the (North West Frontier Provincialjm-'Khyber

Pakhtunkhwa Emp!oyees(Regularization of Services)Act

2009 (ACT. No.XVI of 2009 dated'24'^ October. 2009dS'legal,

■■ . lawful and in accordance with the Constitution of-Pakistan

which-was issued by the competent authority and jurisdiction,

therefore, all the.writ petitions are liable to be dismissed.
■

We have heard the learned counsel for the parties and5-

have gone through the. record as well--as the. law on ther subject.
ATTESTED

■tigh Co

018
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6-- The grievance of the petitioners i 

of Khyber Pak-htuhkh\A/a_

-IS two fold in respect

Employees (Regularization, of 

Semces) 2009 firstly; they are alleging, that
regular post

in ■ different' cadres were advertised through Public Service

Commission- in which petitioners
were competmg. with ['high 

profile carrier but due to promulgation of Act ibid, they could 

not made through' it as -DO • further proceedings were

conducted against the advertised
, post and secondly, they

egitating the legitimateare-.
expectancy- regarding Ttheir

r

promotion, which has been blocked 

induction /regularization i

due to- the im..block

huge number, courtesy Act, No.in a

XVI of 2009.'
1 >.

I
7- As for as. the first contention of advertisemenSnd 

block - regularization_ of

respect it is an-admitted fact that the 

right and prerogative to withdraw

in

employees is concerned in this

■Government ffas the

i some posts, -^already 

any stage from Public Service Commission 

■and secondly no one knows that who could be selected i

. open men! case, however, the- right of compeWon 

■ reserved

I

advertised; at

inI

ISX
In the y.instant -KPK,case employees'

or

t3-pur^;
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(Regularization of.Setvices) Act, 2009. was promu(0ted,\

which'in-fact was not the first.in the line rather N..W.F.R.\( ■ Inow

Khyher Pakhtunkhwa) Civil
Servants (Regularizatjdp

I

NWFP (now Khyber Pskhtunkhwa)

of

Services) Act, 1988

(Regulation of Services) Act. 1989 & NWPp (now -h^hyber 

Servants (Regularization; Pakhtunkhwa). Adhoc Civil
of r

Services) Act, 1987 also promulgated andwere were-.never

challenged by anyone.

■ y.
8-. In order to comnient upon the Act. ibid, it is .inigortant 

to go through the relevant provision which reads 

S.2 Definitions. (.1)— .

as uhder-

1

■ a)--

aa) "contract appointment”
no ■ .means appointment of a duly 'I'

qualified person made otherwise 

than :
in accordance with the 

prescribed method of recruitment ■ -4 

"employee”
'i!b) means an

I •adhoc or a contract employee 

appointed by Government

r

on
■i. .•’< \ '

adhoc or contract basis 

shirt/night shift hut
or second

does not 
include the employees for project

poster appointed on work charge
:f't- :

*' /
■■rt

\W:.'
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basis or who 

contingericies; 

-—-— whereas,

are paid out of

A

S. 3 reads:-

Requ/arizafinn
:■

of services of .
certain emp/pyppt; All
ampfoyees including .
recommendee of the High Court

appointed on contract

;

or adhoc 
basis and holding that post on 31^^ 

December, 2008 or till the

commencement of this Act shall 

be deemed to have been 

appointed on
validly

regular basis having .'VHl
the same qualification 

experience fora regular post;
and

-:9- The plain- reading of above- sections
of the Act, ibid, •i

would show that the Provincial Government, 

the "duly qualified persons", who were appointed 

■basis under the Contract Policy, and the said Contract': Policy

was never ever challenged-by

has regularized

on contract

;
any one- and the} same

remained in practice til! thene-commencement of the said Act.

quoted any single 

-ncidenf / precedent showing that the regularized employees 

under the said Act,

Petitioners in their writ petitions have not

I

were not qualified for the post against
I*

I

fel3MAR

c-
I-
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which they are regularized,, nor had placed on recordpro any

documents showing that at the. time of their appointment

\
contract they had made any .objection. Even otherwise

on

the

superior courts have time and again reinstated employees 

whose appointments were

\ -

declared Irregular by.^ the

Government Authprites, because authorities ’ being I

responsible for making irregular appointments on ‘purely

temporary and contract-basis, could not subsequentlifurned

round and terminate services because of no lack of 

qualification but on manner of selection and the benefihof the

■I’..-

lapses committed part of authonties could not be given toon

the employees. In the instant as well, at the time of 

appointment no one objected to. rather the adfliorities
; i

committed lapses, while appointing the private resfMdent's

case

and others, hence at this.belated stage- in view of number of 

judgments: ' Act. No. XVr of 2009 was promulgated. 

Interestingly this Act, is not app/)cab/e to the education

■■department only, rattfer a// the'emp/oyee.s of the Frgvincia! 

Government, recruited on contract basis till 31^^' December

^ ' 200,8 or (ill -the commencement of this Act have -been

C'

att^ted

O8MA^201B

NER _
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^QQuIarized and those
' ^^Ployees of, to other Popartme:pts 

not party to, this writ fytition.
who have, been regularized

are

.10- All the employees have been
regularized .under the

Act; ibid are duly quaked, eligible and 

post against which they

competent-for the

were, appointed on contract basis 

remained in operation for years. Majority of 

employees getting the benefit of Act

Slid this practice

those
ibid rnay have

become overage, by now for the

^Qsinst the-fresh post .

.purpose of recruitment

11- '^he la\A/ has defined
such type of.legistMcn as

li.K' I

-A beneficial legislation /- '
“beneficial 3nd. remedial”.

IS '.a

statue which purports, to confer 

class of.

3 beneft individbais ori aI
■<- ■ . 1

of such benefit ip, to be

on

persons. The nature

extended relief to said persons of onerous
o.bligations: under

contracts. A law enacted for the purpose of corredting' a A

defect in a prior law or in order to provide a remedy, where
non previously existed. According to the definition

Of Corpus

Juris Secundum, a
remedial statute is designed to

correct an

existence law, redress
3n existence grievance, or introduced 

public goods. Thectilengedregularization conductive to the
3 r-H-

>

D
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.Act, 2009, seems to be a curative statue as for years the

then. Provincial Governments appointed employees on
• \ •

contract basis but admittedly all tho.se contract appointments

were made after proper adve.rtisement and on ■ the I

recommendations of Departmental Selection Committees.

12- In order to -appreciate the. arguments regarding

beneficial legislation it is impodant 'to understand the scope

and -meaning of beneficial, remedial and curative 'legislation. 

Previously these .words have been explained by N.SdBihdra
t

m interpretation of statute, tenth edition in fhp. following

manners:-

"A statue which purports to confer a 

benefit on individuals or a c/ass of 

persons, by reliving . them ofpb 

onerous obligations under contracts

entered into by them or which tend 

protectto persons against,..^ 

oppressive act from individuals with.

whom they stand in certain'

relations, is called a beneficial 

legislations..,.In interpreting such a 

statue, the principle established is

that there is no room for taking d 

narrow view but that the court is^-;. 

entitled to be generotvs towards the: 

persons on whom the benefit has]A
f:D:/IM
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been conferred. It is the duty of the 

court to interpret a provision, 

especially, a beneficial provision, 

L/bera//y so as to give it a wider 

mean/ng rafber than a restncbVe 

meaning which would negate the 

very object of the rule. It is a well 

settled canon oT consfrucf/on that in 

constructing, the provision of 

beneficent enactments, the court 

should adopt that construction 

which advances, fu/f//s, and furthers 

the object of the AcU ratber than the 

one which would defeat the same 

and

illusory

■A

>. I

render the protection •

.....Beneficial provisions call

for liberal and broad interpretation 

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation."

Remedial or curative statues on the other hand have

been explained as:-

^31/ A remedial, statute is one which ' 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views of society.
=f,'

They serve to keep our system of 

jurisprudence up to date and in

.fi

I
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^^rmony with 

of what 

human

new ideas or conceptions
constitute just and 

conduct.
proper

Their legitimate
purpose is to-advance human rights and 

relationships. Unless they do. this,

are
they

not entitled to be kn 

legislation
own as remedial 

nor to be liberally construed. f
Manifestly

improvements in the Administration 

justice and the eradication

^ construction that promotes '

Of ; .
of defect in 

of Jurisprupence should be.the system I

favoured over one that. perpetuates a
wrong”.

Justice Antonin Scalia 

Court in his book

. states that:

of the U.S. Supreme^ 

on Interpretation of

::i.

‘‘Remedial 

those which
statutes are

are made to supply 

such defects, and abridge such I

superfluities, in the common law, 

■ as arise from either the general 

imperfection of all human 

from change
law,

time and 

circumstances, from the mistakes

of
[■

and unadvised c/eferm/naf/ons 

unlearned (or 

Judges, or from

of

learned) 

any other cause

even

Whatsoever."

12- The legal proposition that
emerges is that g.enerally 

beneficial legislation is to be given liberal interpretation. L

fbeneficial legislation, must carry curative
or remedial- 'content.

i .mmn

\ .
li

I •
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Such legislation must.therefore
either clahfy embiguity oran

. > ^

an omission in the existence
and must therefore^ 

explanatory or clanficatory in nature. Since the petitioners 

does-, not have the

Particular post, even advertised

th'e •

vested rights to be appointed to any

and private respo.ndentsone

'^ho -have being, regularized 

qualification for the post against which'the 

vide challenged Act, 2009',

are having the requisite

vjere appointed,

which is not effecting the vested

right of. anyone, hence', fhe'
/s deemed to be asame

beneficial. remedial •t;and curative legislation i'bf the

■ "■ • Partiament.

14.- This court in -its earlier judgment dated

2009 in WP No. 2905 of 2009

November

wherein" the samejKhyber

Pskhtunkhwa (Regularization of Servers ) Act 2009' '
1 vires

■ were challenged ' has -held that 

jurisdiction to entertain the writ petition i. 

of the Constitution of Islamic Republic

■ an Act.

this court has^rgot no 

in view of Articje '212
. >

of Pakistan.yi973, as

Rule or Notification effecting the terms and conditions 

of serv/ce, woe/d nof be

light of the

an exception, to that, if sedn in the 

spirit : of the ratio rendered in the'Xase of
• .?>

ED
E)!CArv^

Peshawarifcl
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LA.Sherwani & others Versus; Governmpnf of Pakistan,
'r I.

regprted in 1991 SCMR 1041 Even otiienvise under Rule 3

(2) of the Khyber Pakhtunkhw'a (Civil Sery.ants)
' i

(appointment), promotion and transfer) Rules 1989.-authoriie

a department to lay down method of appointment, 

.qualification and other conditions applicable to the,post in 

consultation with Establishment & Administrative .Department - 

and the Finance Department. - In the instant case the diity

y ' *■*' * '/•'
elected Provincial Assemply has passed the Bill/Act;. which

.'

was presented through proper -channel/i.e Law ■ and

Establishment Department, which cannot be quashed or .

declared illegal at this stage.

•• 15- Now .coming to the second aspect of 'the cpse, that 

petitioners legitimate expectancy in the shape of promotion 

has-suffered'due-to the .promulgation_ of Act, ihid';. in this;

respect, it is a long standing principle that promotioh is not a

vested right but it is also an esmblished principlei'that when- ■
r

ever any law, rules or instructions regarding promotion are

violated then it become vested right. No doubt petitioner^.-in 

. the first instance cannot claim promotion as a Vested right

i

Cour
tA

PS



r•>

. • 19
—-'S.

V •

but those who fall within the
promotion zone do have, the

right to be considered for promotion:

i16- Since the Act, XVI; of 2009 has been declared a
]

beneficial and remedial Act for the purpose of all those I

employees who were appointed on contract and may-have 

overage , and the promulgation of thebecome
Acb was

necessary to given them the protection therefore 

side of the picture could not. be brushed

the other

a side simply, it is

the vested nght of in sen/ice employees to-be considered for

promotion at their own turn. Where a valid and proper rules 

for promotion have, been framed which are not given, effect.

I.
such omission- on the part'of .Government

agency amounts

to- faiiure to-pedorm a duty by law and in such cases; High 

Court alvrays has ' the Juhsdiction 

employees /.civil servants could not claim

to .interfere. In • service

i'

. promotion to a

higher position as a matter of legal right, at the same time, it 

had-to be kept In mind that all public powers
were in the

nature of a sacred tnjst and its functionary are required to 

exercise same in a-fair, reasonable and transpareht 

strictly, in accordance, with law. Any transgression 'from such

-manner

• V
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principles was liable to be restrained by the superior courts in 

their jurisdiction under Article 199 of the ConsUtution. One

could not overlook that even in the absence of strict -legai
::

right, there was always legitimate expectancy on the part of a
/ ■

.senior, competent and honest ■ carrier .civil, sen/ant to be -•

. promoted to a higher-position or to be considered for

promotion,and-which could only be denied for good.riproper

. and valid reasons.

■ i-
7 7- Indeed the petitioners can not claim their initial

■.y

appointments-on a higher post but they have every'right to
\\

be considered for promotion in -accordance with the
i

promotion rules, in field. It is the object of the establishment

'of the courts and the continue existence of courts of law is to

: dispense and foster justice-and to right-the wrong ones.

Purpose can never be completely achieved unless the’in

justice done was undone and unless the courts stepped in

■ and refused to perpetuate w/iaf was patently unjust, unfair

■ and unlawful. Moreover, it is the duly of public authorities.as

appointment is a trust in the hands of public aufhpWffes and it<■

-■

is their, legal and moral duty to discharge their functions as \-
; t
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trustee with complete transparency as per requirement of

law, so that no-person who is eligible and entitle to'hold such ■

post_ is excluded from the purpose of selection and, is not

deprived of his any right.

18~ Considering the above settled principles we are of the

firm opinion that Act. XVI of. 2009 is although beneficial and

remedial- legislation'but its enactment-, has effectedVhe in

service employees who were in the pro.motion.'. zone,

■ -therefore, we are . convinced that to the extent of in service
.'i

employees / petitioners, who fall within the promotion zone

have suffered, and in order to rectify the inadvertenii'mistake-

of the respondents/Department, it is- recomrhended'.that the!

;
promotion rules in field be implemented and those

, employees in a particular cadre to which certain quota for

promotion is reserved for in service employees, the 'same be
i;

/filled in on promotion basis, in order to remove the.S.mbiguity

•'and confusion/m this respect an example is quoted,'/ I fin any

cadre as per existence rules, appointment is to he’-made on
■ r

50/50 % basis , i.e 50 % initial recruitment and 50 %
1

promotion- quota then - all Jhe employees have been
i

her if:: i.h

\
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regularized under the Act in question be calculated in'ihat

cadre and equal number i.e remaining, 50 % are to promote'd\ 

froni- amongst the eligible in service employees, otherr-wise,

\
eligible for promotion on the basis of sonority cum fitness.\

■ 19- In vie_w of the above, this writ petition is disposed, of in

the following terms:-

i.

O') “The Act, XVI of 2009, common/y '■
/

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and, '

remedial legislation, to\ which no 

interference is advisable hence, upheld}.
. I

(ii) Official respondents are directed 

to workout the backlog, of thpr 

promotion quota as per above 

mentioned example, within 30 days and. 

consider the in service employees, till 

the backlog is washed .out, till then 

there would be complete ban on fresh 

recruitments.

Order accordingly.

>
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V3;All.'£^e.c^|‘^ '^odn[s Officers in Khybef Pakhlur.-,

-pdut'ation Ofiicers FATA
15. All Agency-*;^ . Khyber Pakhtunkhwa
16. P;S >0 Minisler Khyber Pakhlunkhwa.
, 7. PO 10 Cb'?- -.^g,3^-Khybef' Pakhlunkh-.va

R.S y vF£SE Khyber Pakhtun)}h-.v
Slinistfip 
Secreta^

•;av.'Sf. KhybeT Pakhlunkhv/a. Pesha'.vaf0 cccTT.on
0. :erl.

.KhyberPakhlur?^^'.knv/a.
-y Educalion in
/.Ag.ency Accounls Officers ^•75 TA.12. V,v3
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'ESSE Oepadmenl.10. PS to 

20. PS to
Master Fi-o.2 E
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APPENDIX I
S.NO: Nomendature 

of the.post
Minimum ■ 
qualification and 

experience ■ for 

initial' appointment 
or by transfer

Age Method . 
recruitment.

of
limit \

1. 3. 4. ■S.
1.- ;Secondary 

School 
Teacher 

tBPS-163

(i) Second class 18 to (a) Fifty percentv"^
Becheior's Degree 35 
with - two subjects Years.

Chemistry, .1 
Botany, Zoology, ;
Physics,. .
Mathematics 

Statistics-
Humanities and 

other ..equivalent 
groups ■■■from ' a 

recognized 
University; or

by .promotion 
on the''basis of 
senionty-cum- ' 
fitness'/, in the- 
following 

n:iannei:s.

\

as

/,
. V

(t) forty percent ■ 
from , amongst 
the ■ certified 
Teachers ■ 
(Genera.l). 
Certified 

Teachers 

(Industrial Arts) 

and ■ Certified 
■Teachers ■ 
(Home
Economics) with 
at., least five

• M.A in
Education 
Bachelor's Degree 
in Education from 

recognized

or

a
university.

- . years service as 

such, and having 

qualification 

mentioned ■ in 
column No. 3.

; ■ ^ (ii) four percent 
. i .■ from^h- amongst 

the : ; Drawing 

■ '1 ■ ■ ■ Masters w.ith at

i

A - .

At-

leasf.five years 
service as such 

having

• y.
and
qualification 

mentioned - in 

column No. 3. 
(iii). .four percent 
■from amongst 
'the. Physical 
Education

-•v,.

/

\

Teachers with 
at least five
\/p:=^r.c: f;pr\/irp ’
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B€WER COPY OF PAGE

(iv). one percent from amongst^the 
Instructional Material Specialists,: with . 
at least five years service as such and . 
having qualification mentioned, in 

column No. 3, and 
I (v) one percent from'amongst the I 

Arabic ' Teachers . with, at least five|. 
years .service as such and .having | 
qualification m.dntioned in Column ■■

■( No. 3, and
(b^ fifty percent^-by initial, recruitment. , 
By .. promoti^ mtT the basis of] 

seniorlty-cum-fitness'. from amongst 

Arabic Teachers with' at iepst five. , , 
years service as such and having 
quaHfication as , prescribed for'initial.| ■ 
recruitment-of Arabic Teacher' i 

TBy promotion '. on ^the basis ou 
. seniority-cum-fitness, from., amongst ■ 

Theology .Teachers with at least five 
years' service as' such and having, 
qualification as. prescribed for .initial 
recr-uitnaent of Theology Teacher... •'
S'/' promotion, on the basis .of 

senioritymum-fitness.. from amongst 

' .Certified Teachers with af least five
■ years service as such and having

■ qualification asprescribed .for initial 
recruitment - of Certified......Teacher

. (General^ . 

Seniority 

Arabic ' 
Teacher . 
(SAT) , 
(BPS-16).

• 2.

I

■■ Senior ' 
.Theology 

■ Teacher . 
(STT) 

(BPS-16)

O .

■ '4. Senior.
■ Certified

Teacher .
(scry ■

! (General)
■ (BPS-16)

D I fcU'i^\ 5
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•, . (BETTER COPY OF PAGE-
Class , By initial^HCruitment 

School
10. Arabic • Second

Teacher. ■ Secondary 

(AT) (BPS- CertificaLG from
recognized Board with 

Shahdatul Aiamia Fil 
.Uloomul Arabia wal

a
1,5)

Islamia .from or Daruf 
. Uloom Saidu ' Sharif

Swat,- Darul . Uloom
Darosh 

■' .’Government run Darul 
UlooiTi, , as. notified by. , 
the ■ Government from 

time to time; or
Second Class

. Chitral, ;

; 1

Master's' Degree in 

Arabia ( from a
recognized University,.

Second ■ Class (a) SevenU/n11. Theology
Teacher 1 Secondary
\{T\) (BPS-j Certificate ■ from, a j recruitment; and

recognized' Board' with (b) twenty five percent'
' Shahdatul Aiamia Fil by promotion on the 

Uloomul Arabia wal. . basis of seniority-cum- 
'Islamia from or Darul. fitness fro'm amongst 

Uloom Saidu Sharif-the senior Qaris'with
Swat, ' Darul Uloom [at least five years

Chitral, service and having 
Government run Darul qualification'
Uloom, as notified, by prescribed for initial 
the. Government, from recruitment;, 
time to'time; or Theology Teacher;
(ii)- ■ Second ' Class Note: In ■case;of non 

. Master's Degree ‘ in availability' -of ■ suitable 

Arabia from' . a person for promotion 

■[recognized University. 'then by initial
i recruitment

rivej

bySchool ; oercent initial i

15)

. Darosh • •

of

.12. Senior Qari 
(BPS-15)

By promotion on the 
basis of seniority- 

cum-fitn'ess from 
amongst'Qaris with 

at. least ' five, years 

service.as such and 
having.""'qualification 

as prescribed " for 

initial recruitment.'

T;. t C-Y
y

13. ( Certified ' Bechlor's Degree or (a) Forty 'percent -by 

, Teacher . equivalent qualification initial recruitment; and 

■'(General), from a recognized r
j • r

V .
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Certified or two years (b) sixty 
Associate Deqree in.
Education from a 

recognized University 

or eighteen r^onths 

i Dipioiiia in Ec’ucahon,

percent; by- 
promotion on the basis of
seniority-CLimi-fitness 
.from, amongst the 

! Primiary School ■■ Head 

Teaci^ers witn
\

east ia
rive years service and 
having ' qualification
prescribed for ; '.initial
recruitment of Certified 
Teacher (General). ■

.Provide that 
suitable candidate is' 
available . amongst the 

Primary' School, i Head ' 
Teachers for .transfer, ' 
then ..'the posts':' will - be 

filed by, promotion on the 

basis of ' seniority-cum- 

fitness ■. from amongst 
senior primary' school 
teachers with atiea'st five

1^ no

years service and having 

qualification prescribed 
for initial recruitment of 
certified teacher-
.(General).
Note; In case .of non 

availability ' of ' suitable ^ 
person ■ for ipromotion 

then ■ by . initial 
recruitment.

14. Certified . (i) Bachelor's Degree 
Teacher from-a recognized .
(Industrial University with two- 

■ 1 Arts) (BPS-' years training in the 

relevant technical ■

(a) :Foity percent by
. initial recruitment; and .

(b) 'sixty percent:by 
promiQtion on the basis of

15) seniorit/munv fitness 
from am.ongst the 

Government industrial priitnary schoothead 

or Govt: Technical -

subjects from, any

teachers with at least five 1
vocational Institute or 
Centre; or '
(b) Bechlor's Degree- 

from a recognized

years service and having 

qualification prescribed- 

for Initial recruitment of- 
certified teacher

t tJ
VW*”■. 'v,---.

1 5...
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. appendix

Mcliiod orTC-cri(i{inctiLAge
limit.

niid exjicricncc for 
b.xnnsfer. -

iSiiniiHUin qiinliric.itioii 
■ 'initini nppointincnt

• . ■ V
B;ichclorA

ChctniiiO'-

ncEiturc of ilic 
■ post. : ' \

or

on the basis(.i) 'riky pcrcoiil by-protiiution
of sciiioritV'Cinii-'niiicss. In the follovving

2. 18 to 3.5 
years-

lAcgrcc will', iwo 
noLmy. Xooloey;

(i) ■ Scco.nd classSchool Teacher

.ca6)- ,
• .su'bjccIS .as 

Physics. ■MalhcinaUcs. Si-XcAics Ihitpaiiiiics
!ps iVoiu

• inaiiiicf: .

foriy jicr cciiT Truin amongst the 
(^rhhe'e! ^ Teachers y, (General). 

/ccrtilT'd IVachcrs . (/ygricuUnre). 
Ceriihcd-I-caciiyrs {^1 lyhstrinI Arts) 

^lers (floine

conomiWjXii^ii
scFcIye /is sucli and Imving 

r/fillXitinn nicivtinneil in coin inn

3: ■ • •• ■ -

a (i). aiul. other equivalenl
reeoenixed i Iniwrsil)..or

/
iVi.A in iMnealion dr li.::.'.c!ur .s Degree in 
.l.icluealion. ironi a ivco

(il) and .CerliliedUniversity.IIKC.'

M'I -Z
cent I’rom amongst llielour .per

Dfavviiie Masters witli at least live 
siieli and having

: (ii)

wars serviee as 
tjiKililieaiion meiilinned m enitimn 

is'o.3;

;■]

\ ‘I-[hi) lour per-. CL-ii.t iVom amongst lIic- 
Phvsieai lidiiealion lertclieTS \vill'

sneh.
I'.'I ;,[ {cast lidc- ^■l^•rvlee as

;„ul having ijiialiTealimidnentiimed

in coinnin No, 3;

5
■I

I
WA :—i

I ‘ ii
\

is •
[• •
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'k

/
■‘C

■■■fiv} one per cent fVom. 
inslniclionai iVfafcnaf 

x wilh nileast' rive,.yedrs
■•such ■;.md

•:
^niongst (he

Speq/pirsts;' 
service Qs 

-.qiinl/ficnuoa, 
mcniiqiicd 1(1 coliunn'Na d; nlid

I
. I

7

;

I

: .s •
I

(v) one per cent rrom 
Aotbie rcneiiers \Wlh 

. }'c.ir5 5ervjee

.•rmongsf ViJic
t ■ Ic.'lSt five 

.Jid linving 1
nc^iii Co/tiiMii /

'r1n.s- siiph
Piuulilicniioii-Mjemit 
NoJ: :in(; A'

I

/y

(b /illy pcr oenyby.i 

/:y. p^o'niytioii
tjneji^Ln rmfimgst ArMde ■/eac/ier^ 

live Vofi-s '.s-erviee n.s such ;intf 
.f|u:iliiie:i[i(ui

fl-Seiiior Anihie Te.iehcr 
rNAT) (Tti'>i-I6)

rec .uilincn!.■)

I i/tc b;,sA-. of senitAiiy^n- 

. A iiii nt 
iving 

iiiiii.il

(/.

pceseii 1)0(1 
fcerui'inieiii orAr;i()icTe;ielier.

' .as I nr
.S'enicr I lieo/oey 'I'eaelier

T.srr)'nr-r6):"““... ' '
y

IJy pronuilion. u/i Die lei.si.s of seniorA- 
iHness: lh.ni ainongsl Theo/ney ‘/Vnehers. xvUh 
at /east (ue years seiviee ,is 
i|ua/iliealiiiii as 
ol I hcolney Teae/ier.

-eiiin-

V

priseiihed lor imltal recriifiinent
I ..

.S’enii’f Ccflilietl (eaeljcf. 
(.SnKficMeral)
(-nr.s'-tf.)-

•7l/y./)rOM!()lioii. bd ilie basis ol 
lifness. /roiM. aiiiungsi (.‘enilied

sc/norily-einn- \
. leae/iers

fOcnenijy u ijhy( legist live,years service as siieh:
■ uid having tjiialillealioii as prescribed for inifi;ir 

b^oi'H/ied. Teairhcr fOeneraO.

iiI
V

I <r:rccriJilinenfo fihO ■ !A' 1j ■ v-^ . ;•
j

I

> >*
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sisiy per'Tr^f by-proinonon, o?wii^"o2si5 
cf scniority-cuin-fimcss. ffpin' amono^f 

Priinary, Sciiool .'Hcnd Teachers whh 
a; least five years .service and liavin;^ 
q^ielificatioiV .prescribed for initial

Teacher

(b)CertifiGatc or two years .Associate De-gree in 
Educalion from,a recognized University or erghtee.n 
r'nonths Diplo.ina in Education,'. the

rccaiiiinetit • of Ceriined
>1.(GeaernI):

..Ihp.vicled/lilat. iT .iio suitable 
O^ilablc ■ -tiniongst ' fite 
r I (call aeneh’cTS Tor

. ca;;diilatc is 
■PniiKiry
iryasjflr. /Ten llic posts will bO' lincd by 

1..: r/uii/oUoiTVHi- [iic- bas'is' o^Tsentdr^[y-c^iMi- 
/-..LA.. (Voni aniongsl .Senior Piiinary

M
/

iit:-rcss
School Icachcrs with at least, live years 

and • . iiavin'g (|nalilica(iun 
teribed for iniiia! reernidnent oC

ser.'ice

CV.'tilied Teacher ((ieneral).

Note: hv ease oT non 'availability ol stntabie 
Tor__pr.oinotion._ ihen-by - initial.__ per.son_

recna’iincnT. ;____ _ ............. ..............
IhTiV per cent by initial reeruilinenC andI .S I o 3.3 

'years.
(a)reeoeni/.‘c(l 

in life
Degree Ihiin aHaclieior's(t).. I TVi'iilied Teacher 

I (liultisirial Aris)
i (ill’s-15).

1-1.
{!ni\'er.sily wiiti two. years 
relevant

(raintne
sistv per cent by j’roinolion. (in the basis 
of seniorfiy-ctiin-lilness., TroTn antongst T
ihe I'finiaiy Seluiol I leatr Te.ieliers willi ^ y

and liaving 
(dr - initial 

'Teaelier

(b)[eebnical sii!>iecls Ironr any
{iuwrniiieiit• IruliisiriaT nr ‘(loxl; leelinieai
V’ncatitntal inslilnle iir Center: or

at Ic.'ist Tt.ve years service 
iiiiiticatiori preseribed

Ccriilleil
:-v-

rec.^inlinent • ol. reeogidzodBachelor's' . Degree :.Iroin• (b) ..■i

A”r TESTED:. • !

-
.. T
.- .5.

"■m ' r-
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To, ■

The Secretary (E&SE) Department, 
Khyber Pakhtunkhwa, Peshawar.

T^vT)Ar)TM-ii'TviTAT API’FAI, FOR TFF, GRANT OF PROMOTION TO THE
I^"cx™F.rmR ARY schooiTTImOB
IETTEm twf. promotion quota w/yoiujnLUP.TJTRmJ£ELSffl^
PorPTITTI'I^^^'^ RATTrOF COMMRNCEMF.NT OF THE A_Cr
Nn Yvr OF 2009 rOMMONLY KNOWN AS REGULARIZATION—^ 
iFRVTCEsXrT 2009 NOTIFIFB in THFiiniaAI^ZTTniJIN 24.10.20i)9 

WTTH ALL BACK BENEFITS^

Respected Sir,

With due respect it stated that 1 was initially appointed as CT in your 
nood self-Department vide order dated, 15.12.1994: During service as CT I
ITs th. pLotion » «. P«.. «f SST V6) b«. » ™cp™
nuthoritv instead of promoting me advertised the said posis ot SST (B ) 
on adhoc/contract basis'. 1 was under protest and my 
the said post through initial recruitment but the same was also refused to 
rmjcolieagues^n the pretext that mgular em^^
aoplv for the adhoc/contract posts ol SST (BPS-lbj. /
cSeleues were deprived from the prospects of promotion. It is pertinent to 
nSn that at the time of above mentioned advertisement the post/cadr o
CT (BPS-15) to which 1 belong have no prospects of promotion. In light 
C.l b ij; were made bv the .authorities onthe said advertisement new appointments were mMo d) c authoritvmmmm
for which me and “““Sp Feeling aggrieved my other colleagues 
by operation of the said Act of 2009. etitions.
knocked the door of the writ petitions
That vide consolidated judgments dated

----------- ^ ilidvisable lieimc- uphelcL

dismissed

which no interference IS

tilUh^tllhiirc
authori^Y assailed the said judgm , m • ^CPLANo.l27-Ptol29-P/201^butthesame

dated-20 9.2017. That then after me and my
for our

was
Peshawar in

X3n^i» £.v™ .d„„i»l ,h=po»Wo«h i„i»l 

through various advertisements. During service I have promo
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021. That it is 'gaitinent topos: of SC r (BPS-16) vide order dated 04.0
am the senior most employee of • your:'good self 

Department and also eligible in ail. respect for promotion to .the post of 
SST iBPS-16.) but of no avail. J am' feeling aggrieved., .filed this 
Departmental appeal before your good self for redressal, of 
grievances..

3.2
mention that I

my

,•

It is therefore, most humbly j^rayed that on; acceptance of . this 
Departmental.appeal I may vei7 kindly be promoted;;to tl:ie post of SST 
(BPS-16) including seniority with all back benefits .w.eVf the datetwhen the 
promotion quota was filled up.through initial .recruitment'.

Dated: 17.06.2021

Your Obe^^itly '

BACHATOIAN, SCT (BPS.-.16), 
GHS Soor Kamar, District Charsadda
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VAKALA TNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF2021

(APPELLANT)
JPLAINTIFF)
(PETITIONER)

Bacha Khan

VERSUS

(RESPONDENT)
JDEFENDANT)Education Department

I/We
Do hereby appoint and constitute MIR ZAMAN SAFI, 

Advocate, Peshawar to appear, piead, act, Compromise, 
withdraw or refer to arbitration for me/us as my/our 

Counsei/Advocate in the above noted matter, yvithout any 

iiabiiity for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost 

I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

Bacha Khan

Dated. /____ /2021

CLIENT

/

ACCEPTED
MIR ZAMAN SAFI 

ADVOCATE
OFFICE:
Room N0.6-E, 5*^ Floor,
Rahim Medical Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobile No.0323-9295295

i
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7556/2021

Bacha Khan

Ys

Govt of Kliyber Payituhkhwa& others
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Respondent
DISTRICT EDUCATION OFFICER 

(MALE) CHARSADDA
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7556/2021

Bacha Khan

Vs

Govt of Khyber Pakhtunkhwa & others

Written comments on behalf of Respondents

Preliminary Objections:

Respectfully Sheweth:
* 1 

That die Appellant has no locus standi and cause of action.

That the present Appeal is wrong, baseless and not maintainable, it shows no

be taken for adjudication, therefore, the Appeal is liable to be rejected/

A.

B.

cause to 

dismissed.

That the Appeal is unjustifiable, baseless, false, frivolous and vexatious. Hence 

the same is liable to be dismissed with the order of special compensatory 

in favour of Respondents.

D. That no legal right of the appellant has been violated, therefore, the appellant has 

no right to file the instant appeal.

E. That the Appellant is completely estopped/precluded by his own conduct to file 

this Appeal.

\
C.

costs

G. That the Appellant has not come to this Hon’ able Tribunal with clean han^s. 

The Appeal also suffers from misstatements and concealment of facts and as
' . • I * I

such the Appellant is not entitled to equitable relief ^

H. That the Appellant has no right to file the instant Appeal and the Hon’ able 

Services Tribunal has got 

liable to be dismissed.

That the instant appeal is barred by law and limitation.

jurisdiction to adjudicate upon and the Appeal isno

I.
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PARA WISE REPLY ON FACTS:

1. That the Para as stated is subject to cogent evidence.

2. That the Para as stated is replied as such that the department has advertised the 

posts on contract basis for a period of one year to overcome the immediate
s

shortage of teachers.

3. That it was clearly mentioned in the advertisement that in service employees 

can’t apply to these posts as fresh appointments were on contract basis and as 

per rules already employees have to tender resignation on their fresh 

appointment.

4. That the para needs no comments.

5. That it is prerogative of the government to make such laws which are beneficial

r

and in the best interest of public and Act of 2009 was passed by the Khyber 

Pakhtunkhwa provincial Assembly in the larger interest of<f

6. That the para needs no comments.

7. That the issue had been settled once for all by Hon 'able Peshawar High Court 

and then by Hon 'able Apex court of Pakistan and promotion in the instant 

case was based on seniority cum fitness. The appellant did not meet the criteria 

as evident fom the decision of H kp service tribunal announced on 08.11.2021.

(Judgment is annexed as A)

8. That the appellant was initially.appointed as C.T in District Mohmand and then 

transferred to Peshawar District and now is performing his duties in District 

Chafsadda, therefore, his seniority was affected and has been placed at bottom 

in District Charsadda as per rules for inter district transfers. It is pertinent to 

mention here, that earlier the appellant filed an appeal before this Hon 'able 

Tribunal for seniority and was dismissed accordingly because of his several 

transfers to different districts.

9. That the Hon 'able Peshawar High Court Peshawar quoted in its judgment in 

COC attached with the appeal of the appellant in para No.6 that in this respect 

record is suggestive, that backlog was workout and 2725 teachers/employees 

were in the promotion zone and such were promoted, meaning thereby that the 

appellant at time was not in promotion zone, therefore could not be promoted.

10. That the appellant has no right to file the instant appeal and is liable to be 

dismissed on the following grounds amongst others:
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' /
GROUNDS

A. That the appellant was not in the promotion zone that time, therefore, had no 

right to be promoted to the post of SST.

B. That the appellant earlier to this appeal filed an appeal No. 38/2019 for 

seniority which was dismissed by this Hon 'able kp service Tribunal.

C. As is replied in the above para No. B on grounds.

D. That the appellant was not in the promotion zone, hence, should have to wait 

till his turn in the seniority list.

E. That the posts were advertised for recruitment on contractual basis and the 

appellant was at liberty to apply for fresh appointment.

F. Incorrect, the appellant has been transferred from District Mohmand, to 

District Peshawar and then to District charsadda and had been placed at 

bottom of seniority list on his proper place, therefore, wiU be promoted on his 

turn.

G. Incorrect, the appellant was not entitled for promotion rather will be promoted 

on his turn in the seniority list

H. That the para as stated is irrelevant, hence, needs no comments.

I. That the answering Respondents seek, permission of this Hon 'able Tribunal to 

advance other grounds/documents at the time of hearing of the appeal.

r

IP r

\
1

/ •Respondent
DISTRICT EDUCATION OFFICER 

(MALE) CHARSADDA
1-

I
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BEFORE THE HONOURABLE ICHYBER PAKHTUNICHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 7556/2021

Bacha Khan

Vs

Govt of Khyber Pakhtunkhwa & others

AFIDAVIT

I Mr. Umar Zaman DEO (M) Charsadda do hereby solemnly affirms that 
the information provided by the DEO (M) and the contents of the Para-wise comments 

submitted by respondents are true and correct and nothing has been concealed 

intentionally from this Hon’ able tribunal.

\

Deponent

.-A
iJJntar Zaman)

districteducation officer
(MALE) CHARSADDA

/

1?



b :FORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNALS*'";

PESHAWAR tSihyriNflf Pal^tukhw9 
awMae TMbunai

Jl3^ 7201^ •• Wi-aryNo__ i.' Service Appeal No..
U -

Bacha Khan (Certified Teacher) (BPS-15), Government High School Sur Karnar, ^ 

District Charsadda

&ated

VS ■;

of Khyber Pakhtunkhwa through Chief Se^eta|^,,..-Gii^n,,1. Government
Secretariat Peshawar

V '

1, Chief Secretary, Khyber, Pakhtunkhwa, Civil Secretariat Peshawar

3. Secretary to Government of Khyber Pakhtunkhwa/ Elementary & Secondary
Education (E&S Edu), Civil Secretariat Peshawar

4. Director, Elementary.& Secondary Education, Khyber Pakhtunkhyva, 
. Peshawar

5. District Education Officer (Male) (DEO), District Charsadda
\

SERVICE APPEAL UNDER SECTION 04 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974 AGAINST THE REJECTION OF THE DEPARTMENTAL APPEAL
DATED: 26/11/2018 WHICH WAS PREFERRED IN RESPEa OF PROMOTION TO
THE POST OF "SST" KEEPING IN VIEW THE FACT THAT THE APPELLANT HAS BEEN 
APPOINTED ON THE POST OF "CT" ON 15/12/1994 AND SO FAR, HAS NOT BEEN 
PROMOTED DESPITE THE LAPSE OF MORE THAN ABOUT 24 YEARS ON THE SAME
POST

T^G a^pellantis pleased to beseech before this Honorable Tribunal
m

That the. appellant was 
Qgiagai^ Mohmand Agency"- by the approval of departmental selection 
committee on 15/12/1994 and having on his credit M.Ed, Master of Political 

S w Science degrees. (Copies of Appointment Orderi Pay Slip and Academic 
t-lr Documents are attached as F/Aj

as under;

appointed as "Certified Teacher'" iCT) BPS-14 at "GMS

j;^2. That after serving, for more than about a decade in Mohmand Agency/ the 
appellant was transferred to district Peshawar at "GMS Sarband" Peshawar from 
"GMS Qaiagai" on 30/9/2003. (Coov of Transfer Order Dated: 30/9/2003 is 
attached as F/B)

V- ' ' ■' .1. •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR i
/

Service Appeal No.38/2019

Date of Institution 
Date of Decision

04.01.2019 
. 08.11:2021!

Bacha Khan (Certified Teacher) (BPS-15) Government High 

School Sur Kamar, District Gharsadda.
(Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary 

Civil Secretariat Peshawar and four others.

(Respondents)

Muhammad Iqbal 
Advocate For appellant.

Muhammad Adeei Butt, 
Additional Advocate General ... For respondents.

1?

*
Ahmad Sultan Tareen 
Rozina Rehman

Chairman 
Member (J)

JUDGMENT
:ii

Rozina Rehman, Member^.lV Brief facts of the case are that '

appellant^ was appointed as Certified Teacher at GMS Qalaqai
■r ^

Mohmand Agency. He was transferred to District Peshawar and then 

to G.H.S Zahid Abad District Gharsadda on 07;02.2012. He was not 

considered for promotion despite repeated requests, hence, the

’ I

r.

'!present service appeal.
ii

2. We have heard Muhammad Iqbal Advocate'learned counsel for 

appellant and Muhammad Adeei Butt, learned Additional Advocate
General, for the respondents and have gone through the record and 

the proceedings of the case in .minute particulars.

.
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Muhammad Iqbal Advocate, learned counsel for appellan^ !'■

3. I

submitted that the appellant is highly qualified having. Master Degree

of more than 23 years inin Political Science and an experience 

Education Department. He submitted that, the appellant has been

serving on the post of C.T since inception of his service in- the year j 

1994 and he was ignored which is not warranted by law. He submitted 

that the touchstone and rules regarding keeping a civil servant at the 

bottom of the seniority list after transfer.to another district is an open 

and brazen violation of the fundamental rights of the civil servants and 

that the appellant being appointed initially in Mohmand Agency 

later on transferred to Peshawar and then to District Charsadda by the 

competent authority without consent of the appellant and lastly he. 

submitted that the seniority was requested to be maintained at the 

place where the appellant was initially appointed i.e. Mohmand 

■ Agency because the appellant remained in the same department and 

remained under the same authority for more than two decades and 

thus by throwing the appellant to the bottom of seniority list is 

tantamount to spoil the career of the appellant.

•l! ■

was

Conversely, learned A.A.G submitted that the appellant may be 

highly qualified but he is at the bottom of the seniority list, therefore,

4.

cannot, be promoted. He submitted that the appellant was transferred

from FATA Directorate'to District Peshawar on his own choice while

possessing the District Cadre Post. Lastly, it was argued that the

seniority of the appellant has been placed at his proper place withrthe
;■

counterparts, in District Charsadda and now he is at Serial No.332 

because of his several transfers from Mohmand Agency to District 

Peshawar and .then to District Charsadda.

A

. ’

■■ ■ C;.;.'S'

T
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From the' record it is evident that upon the approval of5.

Departmental Selection Committee, the preset appellant Mr. Bacha

C.T videKhan alongwith four others were , appointed as

appointment/adjustment order dated 15.12.1994. He is a highly

qualified teacher which is not denied. He was trahsferred/adjusted

. from Mohmand Agency to GHS Sarband Peshawar on 30.09.2003. 

Vide office order dated 12.05.2011,, he was transferred from GHS

Sarband Peshawar to G.H.S.S Peshawar Cantt. Upon the approval 

given by the competent authority in relaxation of ban, present 

appellant was transferred from G:H.S.S No.1 Peshawar Cantt. to:GHS ■

Zahid-Abadd District Charsadda vide office order dated 07.02.2012!

wherein, it has been clearly mentioned that his seniority will be

determined at the bottom Of seniority list under the rules. He was then 

transferred from GHS Zahid Abad to GHS Sur Kamar on 15.11.2014. 

His name was included in the seniority list w.e.f 29.02.2012 

rules and policy. This entry in. the office order bearing endorsement 

No.393-98 dated 07.02.2012 was never challenged by the appellant 

and he submitted an application in respect of his promotion to the post 

of S.S.T to the. Director Elementary & Secondary Education which is 

undated and is. available on file but frpm the contents, of the said 

application, in form of departmental appeal, it is evident that the

as per

same

was submitted when the appellant was serving in GHS Sur Kamar, 

Charsadda and as per transfer order dated 15.11.2014 appellant was 

transferred from GHS Zahid Abad to GHS Sur Kamar. It means that

after determination of his seniority at the bottom of the seniority list 

under the rules in.the year 201.2, properly communicated to the

'I .;,
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appellant was assailed in the year 2014 while the present service 

appeal was filed in the year 2019.

6. Having considered the matter from all angles in the light of 

' material available, on file, we dp not find any merit, in the instant 

service appeal which is hereby dismissed. Parties are left to bear 

their own costs; File be consigned to the record room.

ANNOUNCED.
08.11.202.1

(Ahm^t^ltan Tareen 
Chairman

(Ro^kRehman) 
/Mem\er (J)
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